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INTRODUCTION 

A Panel of this Court rejected David Scott Brimer’s request for corrective 

action under the Veterans Employment Opportunities Act of 1998 (VEOA).  Relying 

on this Court’s prior opinion in Kerner v. DOI, 778 F.3d 1336 (Fed. Cir. 2015), the 

Panel determined that § 3304(f) of the VEOA is inapplicable to veterans, like Mr. 

Brimer, that are already federally employed, and thus “Mr. Brimer was not entitled to 

any corrective action based on a denial of an opportunity to compete under 

§ 3304(f)(1).”1 

In Mr. Brimer’s view, Kerner was wrongly decided and ignores the plain 

language of the VEOA.  Mr. Brimer is incorrect.  As this Court explained in Kerner, 

and the Panel reiterated here, the statutory language and legislative history confirm 

that the VEOA does not apply to merit promotions from veterans already employed 

in the Federal Government.  Kerner’s interpretation of the VEOA has been 

consistently reaffirmed in subsequent decisions.  Mr. Brimer’s arguments to the 

contrary amount to no more than his own interpretation of the VEOA and should be 

rejected.  Finally, even were this Court inclined to revisit Kerner, it should decline to do 

so here so because Mr. Brimer was not denied the opportunity to compete.  

 
1  Section 2 of the VEOA amended § 3304(f), which in turn became § 3304(l).  

The current version of 5 U.S.C. § 3304 was enacted in 2024.  In the current version, 
subsection (f)(1) is now subsection (l)(1).  See Op. at 1, n.1.    
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BACKGROUND 

Mr. Brimer was honorably discharged after nearly ten years in the United States 

Army.  Appx153.  While employed for the Navy’s Bureau of Medicine and Surgery, 

Mr. Brimer applied for a merit promotion.  Pet. at 22; Appx158.  The position was 

open to current permanent employees, VEOA eligibles, and Military Spouse eligibles.  

Op. at 2 (citing Appx77).  The recruiter evaluating Mr. Brimer’s application mistakenly 

believed that Mr. Brimer had not submitted a complete application.  Appx180.  As a 

result of this mistake, Mr. Brimer’s application was not referred to the hiring official.  

Appx223.   

After discovering the error, the recruiter reevaluated Mr. Brimer’s application.  

Appx200-01.  During the reevaluation, the recruiter determined that Mr. Brimer was 

not among the most highly qualified candidates for the position.  Appx178. 

Mr. Brimer subsequently filed an appeal with the Merit Systems Protection 

Board, which was denied.  The board, relying on its previous decision in Oram v. Dep’t 

of the Navy, No. DC-3330-17-0755-I-1, 2022 WL 3971523, at *5 (M.S.P.B. Aug. 31, 

2022), which in turn relied this Court’s decision in Kerner, determined that “current 

Federal employees are not entitled to corrective action based on a claim of denial of 

an opportunity to compete under 5 U.S.C. § 3304(f)(1).”  Appx6.  Thus, because Mr. 

Brimer “was already a Federal employee, 5 U.S.C. § 3304(f) was inapplicable to him 

 
     2  “Pet.” or “petition” refers to Mr. Brimer’s petition (ECF No. 45).  

“Appx_” refers to the Joint Appendix (ECF No. 25).    
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regardless of whether the agency forwarded his application to the selecting official.”  

Id.  

Mr. Brimer challenged the board’s decision in this Court.  Despite Mr. Brimer’s 

pleas to ignore or otherwise confine Kerner to its specific facts, the Panel reaffirmed 

Kerner, confirming that “the Board properly interpreted Kerner as holding that § 3304(f) 

is inapplicable to federally employed veterans,” and declining Mr. Brimer’s invitation 

to “ignore [the] specific statement and others in Kerner regarding the inapplicability of 

§ 3304 to veterans already employed by the federal government.”  Op. at 5.  The 

Panel further explained that, based upon Kerner’s analysis of the VEOA’s text and 

legislative history, it was clear that Kerner’s “ultimate holding” was “‘that Congress did 

not intend for § 3304 to apply when a veteran or other preference-eligible applicant is 

already employed in federal civil service.’” Op. at 5 (quoting Kerner, 778 F.3d at 1338-

39).      

On January 29, 2026, Mr. Brimer filed the instant Petition arguing that the plain 

language of the VEOA does not distinguish between veterans who are already 

employed by the Federal government and those who are not (Pet. at 4-7); and that 

language contained in other parts of the statute and the legislative history both 

demonstrate that Congress did not intend to create such a distinction (Pet. at 7-12).  

Mr. Brimer also argues that Kerner fails to engage with the statutory text, improperly 

relies on statutory headings, and cites to legislative history relating to unenacted 

versions of the VEOA.  Pet. at 12-17.   
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ARGUMENT 

I. Standard of Review  

Rehearing en banc “is not favored and ordinarily will be allowed only if,” 

consideration is necessary to maintain uniformity of the Court’s decisions, the panel 

decision conflicts with the decision of another United States court of appeals or the 

Supreme Court, or the case involves a question of “exceptional importance.” Fed. R. 

App. P. 40.  Its purpose “is to direct the [c]ourt’s attention to some material matter of 

law or fact which it has overlooked in deciding a case, and which, had it been given 

consideration, would probably have brought about a different result.”  NLRB v. Brown 

& Root, Inc., 206 F.2d 73, 74 (8th Cir. 1953).  A petition for rehearing is not a means 

by which to reargue a party’s case.  Anderson v. Knox, 300 F.2d 296, 297 (9th Cir. 1962).   

II. The Court Should Deny The Petition for Rehearing En Banc 

A. This Court Has Already Rejected Mr. Brimer’s Interpretation of 
The VEOA, Multiple Times 

In Kerner, this Court examined the text, structure, and legislative history of the 

VEOA to determine whether § 3304(f)’s opportunity to compete provision applied to 

merit-promotion vacancies accepting applicants from outside the agency’s workforce, 

“even when the applicant is already employed in the federal civil service.”  Id. at 1338.  

The Court went on to analyze and reject this assumption.   

This Court has declined multiple opportunities to revisit or cabin Kerner.  

Although Mr. Brimer suggests that his petition will “provide this Court with the first 
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opportunity to construe the scope of the VEOA with briefing by the parties before 

it,” Pet. at 4 (emphasis added), he is mistaken.  Most obviously, the instant Panel was 

presented with this opportunity.  The Court has also declined previous invitations to 

revisit Kerner en banc.  See Burnett v. FDIC, No. 2024-1462, 2024 U.S. App. LEXIS 

27616, at *9 (Fed. Cir. Oct. 31, 2024).  Conversely, the Court has approvingly cited 

Kerner’s essential holding in subsequent decisions.  See, e.g., Onyewuchi v. DOJ, No. 2025-

1054, 2025 U.S. App. LEXIS 31705, at *11 (Fed. Cir. 2025) (explaining that Kerner 

held “that the section 3304(f)(1) right applies only to initial appointments, not 

promotions” and considering applying that holding to excepted-service positions); 

Bumgardner v. Dep’t of the Navy, No. 2023-1713, 2024 U.S. App. LEXIS 11550, at *10 

(Fed. Cir. May 13, 2024).  Mr. Brimer’s rehashing of his argument presents no 

compelling justification for this Court to revisit the Panel’s decision en banc.   

B. This Court’s Interpretation of The VEOA Is Supported By Its Text 
And Structure  

The language of § 3304(l) confirms that the VEOA distinguishes between those 

applicants who are Federal employees and those who are not.  Subsection (l)(4) 

requires agencies to indicate in vacancy announcements that: “preference eligibles and 

certain veterans are eligible to apply for positions which include consideration of individuals 

of the Federal workforce.”  In other words, only when a vacancy is open to the larger 

Federal workforce must a vacancy announcement indicate that preference eligibles 

and veterans are eligible to apply.  In turn, § 3304(l) is not triggered when competition 
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is limited to the agency’s own employees, including veterans like Mr. Brimer.     

The title of both the VEOA and § 2 also show that it was intended to aid 

veterans gaining access to Federal employment, rather than provide preference in 

merit promotions.  VEOA’s title, “Veterans Employment Opportunity Act,” speaks 

for itself, i.e., the Act aids veterans seeking an opportunity for employment, not 

promotion.  Likewise, the title of section 2, “Access for Veterans,” also indicates the 

Act’s intent to aid veterans seeking access to such employment.   

We agree with Mr. Brimer, see Pet. at 7 (quoting Sunoco, Inc. v. United States, 908 

F.3d 710, 715 (Fed. Cir. 2018), that the statutory text must be read in the context of 

the statutory scheme as a whole – here, the Federal merit system.  Section 3304 is not 

a free-standing veterans’ rights statute.  It is instead located in chapter 33 of title 5, 

which governs, among other things, “competitive examinations, competitive service 

appointments, registers and certification, and merit promotion procedures.”  See 5 

U.S.C. § 3304.  As such, § 3304 must be interpreted in light of the merit promotion 

procedures of which it is a part.  See FDA v. Brown & Williamson Tobacco Corp, 529 U.S. 

120, 133 (2000) (“It is a fundamental canon of statutory construction that the words 

of a statute must be read in their context and with a view to their place in the overall 

statutory scheme.”) (cleaned up); see King v. Burwell, 576 U.S. 473, 486 (2015) (“[W]hen 

deciding whether the language is plain, we must read the words ‘in their context and 

with a view to their place in the overall statutory scheme. Our duty, after all, is to 

construe statutes, not isolated provisions.”) (cleaned up).   
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In contrast, Mr. Brimer’s preferred interpretation would render subsections of 

the VEOA superfluous.  See S.C. v. Catawba Indian Tribe, Inc., 476 U.S. 498, 510 n.22 

(1986) (“It is an elementary canon of construction that a statute should be interpreted 

so as not to render one part inoperative.”) (cleaned up); see Wi-LAN USA, Inc. v. 

Apple Inc., 830 F.3d 1374, 1391 (Fed. Cir. 2016), cert. denied, 580 U.S. 1161 (2017).  

Section 3304(l)(4) provides that merit promotion vacancies that “include 

consideration of individuals of the Federal workforce” must announce “that 

preference eligibles and veterans . . . are eligible to apply” – that is, agencies must 

announce when they are widening consideration to include non-federal candidates, 

i.e., individuals who would otherwise be ineligible to apply.  Veterans who are seeking 

an intragency promotion are already eligible to apply for these positions and thus 

cannot be the intended target for § 3304(f).  The VEOA was intended to give veterans 

access to competitions that would otherwise be unavailable to them.3     

C. Mr. Brimer’s Remaining Textual Arguments Fail 

Mr. Brimer argues that the VEOA’s use of the term “access” as opposed to 

“entrance” and alleged “employment-based limitations” found elsewhere in the 

 
3  Moreover, Mr. Brimer’s interpretation, would also trigger § 3304(l) for every 

merit promotion within the Government, including vacancies open only to existing 
agency employees.  This reading would affect a significant restructuring of intra-
agency merit promotion, effectively allowing a single subordinate clause to open every 
merit-based promotion to all qualifying veterans– without a clear textual indication 
that this is what Congress intended.  
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statute support his interpretation of the VEOA.  Pet. at 7-10.  These arguments fail 

for the reasons described below. 

First, Mr. Brimer’s attempt to create a meaningful distinction between 

“Entrance” (as used in the Veterans Preference Act of 1944 (VPA)) and “Access” (as 

used in the VEOA) fails.  At the outset, while also related to veterans’ employment 

rights, the VPA is a separate statute.  See 5 U.S.C. § 3309; Pet. Br. at 9.  But in any 

event, “access” and “entrance” are synonyms.   

Indeed, the dictionary reinforces the common-sense conclusion that “entrance” 

and “access” should be interpreted interchangeably.  Indeed, while Mr. Brimer 

provides the second dictionary definition for access, Pet. Br. at 10 (quoting Merrian 

Webster’s Dictionary (10th ed. 1998)), he curiously omits other definitions which 

include the word “enter” or “entering.”  See Access, Merriam-Webster Dictionary, 

https://www.merriam-webster.com/dictionary/access (Feb. 25, 2026) (“a: 

permission, liberty, or ability to enter, approach, or pass to and from a place or to 

approach or communicate with a person or thing”) (emphasis added); id. (c: “a way or 

means of entering or approaching”) (emphasis added).  Thus, Congress’s use of 

“access” in the title of § 2 of the VEOA supports this Court’s conclusion that the 

VEOA is intended to help veterans gain access to federal employment, not preferential 

treatment in promotions.  See Kerner, 778 F.3d at 1338.    

Mr. Brimer correctly points out that “courts should interpret statutes with 

similar language that generally address the same subject matter together, as if they 

Case: 24-1388      Document: 49     Page: 13     Filed: 02/27/2026



 

9 

were one law.”  Pet. at 9 (quoting Strategic Hous. Fin. Corp. v. United States, 608 F.3d 

1317, 1330 (Fed. Cir. 2010).  Here, as shown above, “access” and “entrance” are 

generally interchangeable.  Both the VPA and VEOA “generally address the same 

subject matter,” and as such should be interpreted similarly.  Thus, by Mr. Brimer’s 

own logic, the VEOA should be interpreted in light of the VPA, which “has been 

correctly construed as a first-timer-only statute.”  Pet. at 9.  

Second, Mr. Brimer’s purported identification of “employment-based 

limitations” elsewhere in the statute, see Pet. at 8 (citing 5 U.S.C. § 3304(j), (m)(4)), are 

inapposite.  Mr. Brimer identifies § 3304(j)’s use of “consideration of experience” and 

Sec.§ 3304(m)(4)’s use of “former employees” as evidence that “[w]here Congress 

desired to qualify or limit opportunities for competitive service based on civil 

employment status, it did so expressly.”  Id.  At the outset, as discussed above, 

§ 3304(l)(4) already makes this distinction.  Moreover, these sections are neither 

related to veteran status or civil employment status nor do they address the difference 

between those already employed in the Federal workforce and those seeking initial 

employment.  Simply put, neither section informs this dispute.   

D. The Legislative History Also Supports This Court’s Interpretation 
of The VEOA  

The legislative history of the VEOA further confirms that Congress intended 

to improve opportunities for veterans who were seeking initial access into Federal 

employment.  Congressman Montgomery identified the problem explicitly, 
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“[V]eterans are being discriminated against when it comes to finding jobs.”  142 Cong. 

Rec. H. 8762, 8766 (Jul. 30, 1996) (emphasis added).  This remained Congress’s 

concern when considering the bill again in 1997, as evidenced by Congressman Mica, 

the bill’s sponsor: 

“[W]hen the Veterans Preference Act was passed in 1944, 
veterans . . could expect . . . to be given a preference when seeking 
Federal employment . . . While hiring preferences for others, for 
various reasons has actively been encouraged, veterans’ preference 
in securing Federal employment has, unfortunately withered on the 
vine.”     

143 Cong. Rec. H. 1359, 1365 (Apr. 9, 1997) (emphasis added); see, e.g., id. (“[V]eterans 

have watched the value of their so-called preference decline as others usurp their 

rightful place at the front of the Federal employment line . . . [veterans are] often the 

last hired and the first fired.”); id. at 1363 (“For too long many of our Nation’s 

veterans have been neglected by our own Government when it comes to obtaining 

Federal employment”) (emphasis added).   

To solve that problem, Congress proposed giving veterans a leg up when 

entering the Federal workforce.  To wit, “Veterans’ preference does not entitle a 

veteran to a Federal job, but, rather it gives him or her an advantage in seeking 

employment.”  142 Cong. Rec. H. 8762, 8765 (July 10, 1996).  To accomplish this, the 

VEOA “opens Federal employment opportunities” for veterans would otherwise be 

unable to apply “because they are not already civilian employees or employees of a particular 
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agency.”  143 Cong. Rec. E631-02 (daily ed. Apr. 10, 1997) (Rep. Maloney), 1997 WL 

168838 (emphasis added).  

The emphasis on providing advantages for veterans seeking Federal 

employment was reiterated throughout the bill’s consideration from 1996 through 

passage in 1998.  But even ignoring legislative history prior to September 21, 1998, as 

Mr. Brimer urges (Pet. at 15), the legislative history accompanying the passing of the 

as-enacted VEOA still confirms Congress’s intent.  See, e.g., 144 Cong. Rec. H10185-

02 (daily ed. Oct. 1998) (Rep. Mica), 1998 WL 716410 (“Very often, Mr. Speaker, 

Federal agencies will only allow current civilian employees to apply for 

vacancies.  Veterans who do not work for the Federal Government are barred from even 

competing on their merits for these jobs.  That will change when this legislation is 

enacted.”) (emphasis added); id. at 10188 (“Unfortunately our Federal workplace has 

become a barrier to employment opportunity where veterans sometimes are the very 

last hired and the first fired.”). id. at 10189 (“It will give our veterans the help they 

deserve in obtaining and retaining civilian employment within the Federal Government.”) 

(emphasis added) (Rep. Cummings) id. (“This legislation equalizes the treatment of 

military and civilian employees when seeking employment within the federal 

government.”) (emphasis added) (Rep. Sessions).  Thus, the totality of the legislative 

history supports this Court’s conclusion that the VEOA does not apply to veterans 

already employed in the Federal Government.   
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Significantly, earlier versions of the bill included language that more explicitly 

differentiated between Federal employees and non-employees.  Mr. Brimer correctly 

identifies that a previous version of the statute (H.R. 240) contained an explicit 

provision that specifically prevented agencies from excluding veterans and other 

preference eligible individuals from being denied the opportunity to compete “by 

reason of . . . (B) not being an employee of such agency.”  Pet. at 11 (quoting H.R. 

Rep. No. 105-40, pt. 1 at 2).  Although this precise phrasing was not retained in the 

final codified text, this language confirms that Congress understood that the VEOA 

was intended to apply to applicants outside the Federal workforce, not those already 

employed by the agency.  When Congress ultimately enacted the operative language 

requiring agencies to accept applications from “individuals outside own workforce,” it 

preserved the same substantive distinction.  As such, the shift from “not being an 

employee” in H.R. 240 to “outside its own workforce” in 3304(l)(4) reflects a stylistic 

change that preserves the ultimate distinction between those already employed by the 

agency and those who are not, not a substantive expansion of coverage to current 

employees.  See Keene Corp. v. United States, 508 U.S. 200, 209 (1993) (refusing to infer 

substantive change from deletion of certain language from predecessor statute absent 

a clear expression of intent); Finley v. United States, 490 U.S. 545, 555 (1989) 

(acknowledging that changes in phrasing during codification can reflect stylistic 

changes rather than substantive alteration), superseded by statute as stated in Exxon Mobil 

Corp. v. Allapattah Servs., 545 U.S. 546, 558 (2005).   
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E. Mr. Brimer’s Criticisms of This Court’s Decision in Kerner Are 
Misplaced  

Mr. Brimer argues that Kerner (1) fails to “engage” with the text of § 3304(l)(1), 

(2) incorrectly relies on statutory headings, and (3) relies on legislative history 

concerning earlier versions of the VEOA.  Each criticism fails.   

First, Kerner plainly engages with the text of the VEOA.  At the outset, Mr. 

Brimer’s criticism appears undercut by Mr. Brimer’s previous admission that, “Kerner 

looked at the text and history of the VEOA. . . .”  Pet. Br., ECF No. 12, at 31 

(emphasis added).  But in any event, Kerner explicitly discusses § 3304(f) (now § 

3304(l)).  Kerner, 778 F.3d at 1337-78 (quoting and citing 5. U.S.C. §§ 3304(f), 

3304(f)(1), 3304(f)(4), and § 2).  And while Mr. Brimer attempts to sidestep the 

Court’s discussion of § 3304(l)(4), arguing that it is “a posting requirement directed to 

agencies,” Pet. at 12-13, the posting requirement applies to agencies filling merit-

promotion vacancies and informs the scope of § 3304 more broadly.  See § II.A.  The 

fact that, in Kerner, the Court did not ultimately agree with Mr. Brimer’s preferred 

interpretation of the text, does not mean that the Court did not “engage” with it.    

Second, Kerner’s discussion of subtitles was proper.  “The title of a statue and the 

heading of a section are tools available for the resolution of a doubt about the 

meaning of the statute.”  INS v. National Center for Immigrants; INS v. Nat’l Ctr. for 

Immigrants' Rights, 502 U.S. 183, 189 (1991).  Here, the Court cited the subtitle of § 2 as 

just one part of its analysis seeking to resolve doubt concerning the meaning of the 
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statute.  Kerner, 778 F.3d at 1338.  Further, as discussed above (see § II.C), the use of 

the word “access” does not impart a meaningful distinction from the word “entrance” 

as used in the VPA, let alone “undercut this Court’s holding in Kerner.” Pet. at 14.  

Third, as discussed above, the legislative history surrounding the VEOA from 

when it was first introduced in 1996 through its eventual enactment in 1998 

consistently confirmed Congress’s intent to assist veterans seeking access to Federal 

employment opportunities from outside the Government.  Further, the specific 

citations criticized by Mr. Brimer are representative, and could be readily replaced by 

further examples from the as-enacted version.  See, e.g., 144 Cong. Rec. H10185-02 

(daily ed. Oct. 1998) (Rep. Mica), 1998 WL 716410; id. at 10188; id. at.  10189.   

In sum, Mr. Brimer has failed to show that Kerner was incorrectly decided.  

F. Subsequent Decisions Have Agreed With This Court’s 
Interpretation of The VEOA  

Concepts of stare decisis further support rejecting Mr. Brimer’s petition.  This is 

particularly true here, where Congress has not amended the relevant language in more 

than 10 years following Kerner.  See Kimble v. Marvel Ent., LLC, 576 U.S. 446, 456 

(2015).   

Further, this Court’s interpretation of the VEOA in Kerner has since been 

endorsed by subsequent decisions of this Court and other Federal courts.  Indeed, 

both the Seventh and Eighth Circuit have cited Kerner to support similar propositions.  

See Morris v. VA, 119 F.4th 536, 538 (8th Cir. 2024) (“It is unclear to us that Morris 
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was entitled to a veteran preference given that she was seeking a promotion rather 

than entry into CAVHS.”); Henderson v. Shulkin, 720 F. App’x 776, 784 n.1 (7th Cir. 

2017) (Citing Kerner to support the proposition that “[t]he Veteran’s Preference Act 

only applies to initial hires into the federal government, not to promotions”).    

Subsequent decisions of this Court, too, have reaffirmed and considered 

extending Kerner’s central holding.  For example, in Bumgardner, 2024 WL 2129347 at 

*3, this Court again recognized that the VEOA applies differently in the “context of 

competitive-service selection[] between veteran-preference benefits during initial 

appointment to the competitive service and subsequent transfer or promotion.”  

Elaborating on that distinction, the Court also quoted Kerner’s analysis of the VEOA’s 

legislative history.  Id.  In Onyewuchi v. DOJ, 2025 U.S. App. LEXIS at *11, this Court 

considered extending Kerner’s holding that “section 3304[l](1) right applies only to 

initial appointments, not promotions” to “excepted-service as well as competitive-

service positions.”  Mr. Brimer offers no compelling justification to abandon this 

Court’s precedent. 

G. Even Were The Court Inclined to Reconsider Kerner, It Should 
Not Do So Based On The Facts of This Case 

 Even were this Court prepared to reassess Kerner, it should decline to do so 

here because Mr. Brimer was ultimately afforded an opportunity to compete.  See, e.g., 

Williams v. Dep’t of the Navy, No. 2023-1010, 2023 WL 3373578, *2 (Fed. Cir. May 11, 

2023) (“The Navy did not deny Mr. Williams the right to compete for the [position].  
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He had the opportunity to apply for the position, and the Navy considered his 

application.”).  The Court’s decision in Trimble v. VA, No. 2023-1306, 2023 WL 

4287195 (Fed. Cir. June 30, 2023), is illustrative.  Trimble involved a preference-eligible 

veteran seeking a merit promotion vacancy.  Id. at *1.  The job posting sought 

applications from existing Federal employees or those who had status to apply (i.e., a 

veteran).  Id.  The Court affirmed the board’s determination that the plaintiff had been 

afforded the opportunity to compete because (1) the agency publicly advertised the 

position; (2) Ms. Trimble applied for the position, and (3) Ms. Trimble’s application 

was referred to the selecting officials.  Id.  Here, Mr. Brimer was afforded the same 

treatment.  The Navy publicly advertised the position.  Mr. Brimer applied.  And 

although Mr. Brimer’s application was initially disqualified, his application was later 

evaluated in the same manner as other candidates.  E.g., Appx96; Appx91.  The 

recruiter subsequently determined that Mr. Brimer was not among the most highly 

qualified candidates for the position.  Appx96.  Although Mr. Brimer may disagree 

with the results of that evaluation, the record thus establishes that Mr. Brimer was 

afforded the opportunity to compete under 5 U.S.C. § 3304(f) as a matter of law.  

CONCLUSION 

For these reasons, the Court should deny Mr. Brimer’s petition for hearing en 

banc.   
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