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STATEMENT OF RELATED CASES 

Under Federal Circuit Rule 47.5, counsel for Petitioner state: 

1. There are no, nor have there been any other, appeals in or 

from this same action or proceeding in the lower tribunal before this or 

any other appellate court. 

2. This petition for a writ of mandamus challenges the district 

court’s denial of a motion to transfer a patent-infringement suit brought 

by Malikie against Core.  The venue motion sought transfer from EDTX 

to WDTX.  No other appeal in or from this same proceeding was 

previously before this Court or another appellate court. 

Malikie asserts U.S. Patent Nos. 8,788,827, 10,284,370, 8,666,062, 

7,372,960, 8,532,286, and 8,712,039 in the underlying case.  Malikie also 

asserted U.S. Patent Nos. 8,788,827, 10,284,370, 8,666,062, 7,372,960, 

and 8,532,286 (and an additional patent) in Malikie Innovations Ltd. v. 

MARA Holdings, Inc. (f/k/a Marathon Digital Holdings, Inc.), No. 7:25-

CV-222-DC-DTG (W.D. Tex. May 12, 2025).  Malikie also asserted U.S. 

Patent Nos. 8,788,827, 8,666,062, 8,532,286, and 8,712,039 (and an 

additional two patents) in Malikie Innovations Ltd. v. Foundry Digital 

LLC, No. 7:25-CV-567-DC-DTG (W.D. Tex.). 
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Counsel for Core is not aware of any other case that could directly 

affect or be directly affected by the Court’s decision in this matter. 
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STATEMENT OF COUNSEL UNDER  
FEDERAL CIRCUIT RULE 40(c) 

Based on my professional judgment, I believe this petition requires 

an answer to the following precedent-setting questions of exceptional im-

portance:  

1. Whether a party is precluded from addressing in its reply an is-

sue raised by the Court and raised in the opposing response brief for the 

first time on appeal and for the first time in the case.  

2. (A) Whether “[m]otions to transfer venue are to be decided based 

on the situation which existed when suit was instituted,” In re EMC 

Corp., 501 F. App’x 973, 976 (Fed. Cir. 2013), see also Hoffman v. Blaski, 

363 U.S. 335, 343 (1960); and are to be given “top priority,” In re Horse-

shoe Ent., 337 F.3d 429, 433 (5th Cir. 2003); In re Apple Inc., 979 F.3d 

1332, 1337 (Fed. Cir. 2020); or  

(B) Whether motions to transfer must always consider a subsequent 

pleading, in view of In re Samsung Electronics Co., 2 F.4th 1371 (Fed. 

Cir. 2021), even when the opposing party delayed filing the subsequent 

pleading in a manner that attempts to manipulate the venue analysis. 

Based on my professional judgment, I believe the panel decision is 

contrary to the following decisions of the Supreme Court of the United 
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States or the precedents of this Court: Clark v. Sweeney, 146 S. Ct. 410, 

412 (2025) (per curiam); United States v. Sineneng-Smith, 590 U.S. 371 

(2020); Greenlaw v. United States, 554 U.S. 237 (2008); Hoffman v. 

Blaski, 363 U.S. 335 (1960); Novosteel SA v. United States, 284 F.3d 1261 

(Fed. Cir. 2002); and In re EMC Corp., 501 F. App’x 973 (Fed. Cir. 2013). 

 

Date: July 13, 2026 
 

By: /s/ Matthew J. Dowd 
Matthew J. Dowd 
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REASONS FOR GRANTING THE PETITION  

The petition presents two significant questions governing the  

transfer analysis. 

The first is whether a petitioner can address, in its reply, an issue 

raised by this Court for the first time on appeal and never raised by the 

opposing party below.  Neither the district court nor Malikie below as-

serted that the subsequent pleadings control the transfer analysis.  Core 

had thus no obligation to raise in its petition an issue not presented to or 

considered by the district court.  It was manifest error to conclude that 

Core “failed” to raise this issue and that Core’s reply could not address it 

once raised by the Court and Malikie. 

The second question is whether “[m]otions to transfer venue are to 

be decided based on the situation which existed when suit was insti-

tuted.”  In re EMC Corp., 501 F. App’x 973, 976 (Fed. Cir. 2013) (quota-

tion omitted).  That analysis conforms to Hoffman v. Blaski, 363 U.S. 335, 

343 (1960), and aligns with the Fifth Circuit’s requirement that a trans-

fer motion receive “top priority,” In re Horseshoe Ent., 337 F.3d 429, 433 

(5th Cir. 2003); In re Apple Inc., 979 F.3d 1332, 1337 (Fed. Cir. 2020).     
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Here, the panel applied a different rule whereby a subsequent com-

plaint always controls, citing In re Samsung Electronics Co., 2 F.4th 1371 

(Fed. Cir. 2021).  The decision finds no support in Samsung, creates a 

rule allowing strategic pleading that manipulates the venue analysis, 

and overlooks the district court’s authority and discretion to decide the 

transfer motion based on the party-presented arguments and evidence.   

SUMMARY OF PROCEEDINGS 

I. Motion to Transfer 

This patent case started in May 2025, when Malikie sued Core in 

EDTX for alleged infringement based on Core’s cryptomining activities.  

When Malikie filed suit, Core’s Texas cryptomining activities were exclu-

sively in WDTX.  Appx0311; Appx0493-0513.  Five months before Malikie 

sued, Core completely ceased its EDTX cryptomining activities.  

Appx0311; Appx0496-0498.  Core had announced in November 2024 that 

it was ending cryptomining activity in EDTX and transitioning to High 

Performance Computing (“HPC”).  Appx0493-0495. 

Because no accused activity was in EDTX—as well as a host of other 

factors establishing WDTX as the clearly more convenient forum—Core 

moved to transfer in July 2025.  Appx0287-0305.  WDTX was also the 
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location of Core’s primary Texas campus in Austin, where the most 

knowledgeable witnesses work and live.  Appx0310-0314.  Core submit-

ted an unrebutted declaration from its chief of staff Cline Kezar, who 

identified the most knowledgeable subject-matter witnesses.  

Appx0308-0314;Appx0890-0891.  Additionally, all relevant physical evi-

dence was in WDTX.  Appx0313-0314. 

Three months later, Malikie opposed the transfer motion after re-

ceiving comprehensive venue discovery.  Appx0528-0548.  Discovery con-

firmed that all EDTX cryptomining had ceased.  Appx0750.  Malikie’s 

deposition of Kezar confirmed that the convenience of Core’s most knowl-

edgeable witnesses strongly favored WDTX.  Appx0812-0830; 

Appx0885-0887.  Notably, Malikie did not seek to amend the complaint 

before opposing the transfer motion.  Appx0019-0021.  Nor did Malikie 

argue for denial based on Core’s EDTX HPC activities.  Appx0528-0548.   

Core’s reply emphasized that the accused activity and knowledgea-

ble witnesses were in WDTX.  Appx0775-0784.  Core submitted a second 

Kezar declaration detailing each potential Core witness identified by 

Malikie and confirming that all potential witnesses in EDTX did not have 

relevant knowledge.  Appx0786-0791. 
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Only after the transfer motion was fully briefed did Malikie seek to 

amend its complaint.  SAppx003-016.  Malikie expanded its allegations 

for one patent, alleged infringement of a sixth patent, and introduced 

claims relating to Core’s HPC activities, such as those occurring in Den-

ton.  SAppx018-090.  In response to these new allegations related to HPC 

activities, on March 27, 2026, Core filed a third-party complaint against 

CoreWeave seeking indemnification. SAppx093-103; SSAppx0001-0017; 

SSAppx0258-00256; SSAppx0371-0378.   

Malikie did not seek to file a sur-reply or otherwise introduce any 

argument that the amended complaint would affect the court’s transfer-

motion analysis.  Appx0021-0024.  Nor did Malikie seek additional dis-

covery based on its belated amended complaint.  Id. 

On April 10, 2026, the district court issued its decision and denied 

transfer.  Appx0001.  It adopted the magistrate judge’s March 25, 2026, 

Memorandum Order in doing so, which found that two factors weighed 

in favor of transfer, one factor weighed against transfer, the rest were 

neutral, yet denied the motion.   
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II. Mandamus Petition 

Core then petitioned for a writ of mandamus, arguing that the de-

cision was a clear abuse of discretion due to several legal and factual er-

rors when assessing the Volkswagen factors.  Pet.13-40.  Core’s petition 

focused on the original complaint.  The district court knew of the 

amended complaint but did not consider it, likely because the amend-

ment came long after the transfer motion and because Malikie did not 

seek to rely on it. 

In response to the petition, this Court instructed that “the re-

sponse(s) and reply should address the relevance, if any, of the amended 

complaint . . . and the third-party complaint.”  Order2.  Malikie’s opposi-

tion to the petition relied primarily on the arguments it raised below but 

also added new arguments raised for the first time.  It primarily argued 

that the district court’s analysis and weighing of the eight factors were 

correct.  Resp.12-27.1   

Core’s reply addressed the arguments in Malikie’s response, includ-

ing its new amended-complaint arguments.  The subsequent pleadings 

 
1 Third-party CoreWeave did not respond and did not oppose Core’s man-
damus petition. 
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“do not alter the analysis in this instance,” Core explained, because the 

district court initially analyzed the factors “as if ‘before’ Malikie filed its 

long-delayed amended complaint.”  Reply1.  

III. Panel Decision 

The panel denied the petition, concluding that “Core’s entitlement 

to mandamus to direct transfer is anything but clear, at least because 

Core’s petition fails to address the amended and third-party complaints, 

both of which relate to Core’s ongoing activities in EDTX.”  Op.2.  The 

panel further ruled that Core’s argument about the amended complaint 

being Malikie’s “attempt to manipulate venue” was “not properly before 

this court” because it was “raised for the first time in a reply brief.”  Op.3. 

The decision did not analyze the transfer factors or address Core’s 

argument that the wrong legal standards were applied.  Nor did the panel 

determine whether WDTX is clearly the more convenient forum.  The 

panel acknowledged that “[t]he parties do not appear to have sought to 

supplement their transfer papers to address” the amended complaint and 

third-party complaint.  Op.2.  The panel also acknowledged that the dis-

trict court “limit[ed] its analysis to bitcoin mining activities.”  Id.  Yet the 
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decision does not address the evidence that the district court considered 

in reaching its conclusion. 

ARGUMENT 

I. The Decision Wrongly Concludes that Core Improperly 
Raised a New Argument in Its Reply 

The panel decision rests on manifest error when it concluded that 

Core’s responsive argument about Malikie’s “attempt to manipulate 

venue” was “not properly before this court.”  Op.3.  That conclusion is 

error for multiple reasons. 

1. Core responded directly to the Court’s order, which instructed 

that the “reply should address the relevance, if any, of the amended com-

plaint . . . and the third-party complaint.”  Order2.  Core’s reply did pre-

cisely that.  Core detailed the multiple reasons why the amended 

complaint and third-party complaint were not relevant to the mandamus 

petition.  Reply15-21.  Core also explained why the only reasonable con-

clusion was that the district court decided not to consider the subsequent 

pleadings because of Malikie’s apparent gamesmanship.  Id.   

Given the Court’s order requesting the parties’ positions on this 

precise issue, it cannot be error for Core to have presented an argument 

that is directly responsive to the Court’s order.  Nor can the argument be 
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“not properly before this court” when the argument is responsive to the 

Court’s order.  

2. Core’s argument is directly responsive to Malikie’s new argument 

raised for the first time on appeal.  As this Court explained, “reply briefs 

reply to arguments made in the response brief.”  Novosteel SA v. United 

States, 284 F.3d 1261, 1274 (Fed. Cir. 2002).  Reply briefs, by their basic 

nature, address arguments raised in response briefs.   

This Court’s law aligns with standard appellate practice.  See, e.g., 

In re Gold Res. Corp. Sec. Litig., 776 F.3d 1103, 1119 (10th Cir. 2015); 

United States v. Ramirez, 557 F.3d 200, 203 (5th Cir. 2009) (“[W]hen a 

new issue is raised in the appellee’s brief and the appellant responds in 

his reply brief,” there is no concern of “disadvantaging the appellee.”); 

Burlington N. & Santa Fe Ry. Co. v. Vaughn, 509 F.3d 1085, 1093 n.3 

(9th Cir. 2007). 

3. Assuming that Malikie’s new argument on appeal might be an 

alternative ground for affirmance (even though not raised below), Core’s 

reply responded to this new argument.  “When an appellee raises in its 

answer brief an alternative ground for affirmance, the appellant is enti-

tled to respond in its reply brief.”  United States v. Brown, 348 F.3d 1200, 
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1213 (10th Cir. 2003); accord Innovation Ventures, LLC v. N.V.E., Inc., 

694 F.3d 723, 729 (6th Cir. 2012); Walker v. Exeter Region Co-op. Sch. 

Dist., 284 F.3d 42, 47 (1st Cir. 2002); In re Wildman, 859 F.2d 553, 555-56 

n.4 (7th Cir. 1988).  

To the extent the decision implies that Core had to anticipate all 

possible arguments that Malikie might raise, that would be a new rule in 

this Circuit, and it would conflict with accepted appellate practice.  An 

appellant has no obligation to affirmatively address all possible alterna-

tive grounds for affirmance.  See, e.g., Warmenhoven v. NetApp, Inc., 

13 F.4th 717, 729 (9th Cir. 2021) (“[The appellee] is thus wrong to suggest 

that an appellant must address all possible alternate grounds for affir-

mance—even those not ruled upon by the district court—in an opening 

brief.”); Brown, 348 F.3d at 1212-13 (same); Walker, 284 F.3d at 47 

(same). 

4. Neither of the cases cited by the panel supports the decision’s 

conclusion that Core failed to raise the argument in its petition.  In Nor-

man v. United States, 429 F.3d 1081, 1091 n.5 (Fed. Cir. 2005), the ap-

pellants’ reply was the first time they addressed an aspect of the trial 

court’s analysis.  Moreover, the Court recognized that the new-argument-
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in-the-reply-brief prohibition is “not governed by a rigid rule” and would 

not be applied “where circumstances indicate that it would result in ba-

sically unfair procedure.”  Id. (quoting Becton Dickinson & Co. v. C.R. 

Bard, Inc., 922 F.2d 792, 800 (Fed. Cir. 1990)). 

The same applies to the panel’s reliance on In re TC Heartland LLC, 

821 F.3d 1338 (Fed. Cir. 2016), rev’d on other grounds, 581 U.S. 258 

(2017).  There, the petitioner not only raised a new argument for the first 

time in its reply but also raised an argument that was entirely new to the 

litigation.  Id. at 1343 n.5.  Worse, the petitioner “made a contradictory 

argument before the district court.”  Id.  Because of the petitioner’s “be-

lated raising of this new argument,” the respondent “would not have ex-

pected to face such an argument.”  Id.  TC Heartland is nothing like 

Core’s reply that addresses Malikie’s new argument and is responsive to 

the Court’s order.   

5. Because Malikie’s arguments were new, they ran headlong into 

forfeiture and waiver problems.  Reply20-21. “[A]ppellate courts ordinar-

ily should not consider alternative grounds that the appellee did not pre-

sent in the lower court.”  Jeffrey M. Anderson, Right for Any Reason, 

44 Cardozo L. Rev. 1015, 1072 (2023).  This Court has reaffirmed this 
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fundamental appellate principle on countless occasions.  E.g., In re 

Google Tech. Holdings LLC, 980 F.3d 858, 863 (Fed. Cir. 2020); Nuvo 

Pharms. (Ireland) Designated Activity Co. v. Dr. Reddy’s Lab’ys Inc., 923 

F.3d 1368, 1378 (Fed. Cir. 2019); Golden Bridge Tech., Inc. v. Nokia, Inc., 

527 F.3d 1318, 1323 (Fed. Cir. 2008); Glaxo Grp. Ltd. v. TorPharm, Inc., 

153 F.3d 1366, 1371-72 (Fed. Cir. 1998). 

Here, Malikie affirmatively delayed amending the complaint until 

after briefing on the transfer motion.  Appx0021.  It affirmatively chose 

not to raise the issue with the district court.  Under these circumstances, 

Malikie should not now be able to rely on the amended complaint to de-

feat a meritorious mandamus petition.2 

Even had Malikie presented these alternative grounds to the dis-

trict court, this Court still prefers not to “resolve these issues [on alter-

native grounds] without the benefit of the district court’s reasoning.”  

Wing Enters., Inc. v. Tricam Indus., Inc., 829 F. App’x 508, 517 (Fed. Cir. 

2020); Spigen Korea Co., Ltd. v. Ultraproof, Inc., 955 F.3d 1379, 1385 

 
2 Malikie later tried to invoke a second amended complaint filed after 
briefing on the mandamus petition was completed. Dkt.Nos. 20,21.  
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(Fed. Cir. 2020) (declining to consider alternative grounds for affirmance 

that “were not decided by the district court”). 

II. The Decision Contravenes the Party-Presentation 
Principle  

The Supreme Court has been clear: Judicial decisionmaking must 

be governed by the party-presentation principle.  Clark v. Sweeney, 146 

S. Ct. 410, 412 (2025) (per curiam).   The party-presentation principle is 

critical because the parties “frame the issues for decision,” while the court 

serves as “neutral arbiter of matters the parties present.”  United States 

v. Sineneng-Smith, 590 U.S. 371, 375 (2020) (quoting Greenlaw v. United 

States, 554 U.S. 237, 243 (2008)).  “In our adversary system, in both civil 

and criminal cases, in the first instance and on appeal, we follow the prin-

ciple of party presentation.”  Greenlaw, 554 U.S. at 243.  “To put it 

plainly, courts ‘call balls and strikes’; they don’t get a turn at bat.”  Clark, 

146 S. Ct. at 412 (quoting Lomax v. Ortiz-Marquez, 590 U.S. 595, 599 

(2020)). 

The decision departs from the party-presentation principle by rely-

ing on grounds never presented to or decided by the district court.  The 

district court analyzed the record before it, as the panel acknowledged.  

Op.2.  Only after this Court requested briefing on these new issues did 
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Malikie argue, for the first time, that the subsequent pleadings justified 

denying transfer.  Resp.30-33.  This is a quintessential violation of the 

party-presentation principle.  In re AccessiBe Ltd., No. 2022-113, 2021 

WL 5764861, at *1 (Fed. Cir. Dec. 6, 2021) (requiring a party seeking 

mandamus to first request reconsideration of a transfer motion that was 

dismissed for lack of jurisdiction even though “there was no disagreement 

between the parties” on this issue); Stearn v. Dep’t of Navy, 280 F.3d 

1376, 1381 (Fed. Cir. 2002) (reversing “sua sponte findings of res judi-

cata” out of concern for “eroding the system of party presentation so basic 

to our system of adjudication”).    

Here, the panel took its “turn at bat” and resolved the petition on 

issues beyond the district court’s analysis and beyond those the parties 

framed.  Clark, 146 S. Ct. at 412.  Rather than declining to consider  new 

appellate arguments or remanding for district-court review in the first 

instance, the panel accepted them as a basis for denying relief while sim-

ultaneously holding that Core could not fully respond in its reply.  Op.2-3.   

“To be sure, ‘[t]he party presentation principle is supple, not iron-

clad.’”  Astellas Pharma, Inc. v. Sandoz Inc., 117 F.4th 1371, 1377 (Fed. 

Cir. 2024) (quoting Sineneng-Smith, 590 U.S. at 376).  But if a court 
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undertakes the “modest initiating role,” it cannot be correct to hold that 

a party’s argument, responsive to the court’s request, is not properly be-

fore the court.   

III. The Reliance on Samsung Conflicts with the Fifth Circuit’s 
“Top Priority” Mandate and with Hoffman and EMC 

The panel concluded that entitlement to mandamus was “anything 

but clear” because Core’s petition supposedly “fails to address” the sub-

sequent pleadings.  Op.2.  The panel relied primarily on Samsung as 

holding that a petition must always address a later-filed complaint.  But 

that reliance conflicts with the directive to give “top priority” to a motion 

to transfer, Horseshoe Ent., 337 F.3d at 433; Apple, 979 F.3d at 1337, and 

to decide a motion to transfer “based on the ‘situation which existed when 

suit was instituted.’”  EMC, 501 F. App’x at 976; accord Hoffman, 363 

U.S. at 343-44. 

To begin, the district court’s intentional choice to not rely on the 

subsequent pleadings conforms to the “top priority” requirement that is 

given to transfer motions.  Horseshoe Ent., 337 F.3d at 433; Apple, 979 

F.3d at 1337.  As Core’s reply explained, the district court knew of the 

amended complaint when it decided the transfer motion.  Reply16-18.  

Malikie does not argue otherwise.  Resp.30-33.  The court’s choice to not 
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consider the amended pleading is no different than the court deciding the 

issue before February 20, 2026—when the belated amended pleading was 

entered.  Notably, Malikie did not argue that the district court erred by 

not considering the subsequent pleadings.  Resp.30-33.  

In many contexts, an amended complaint does render the original 

complaint a “dead letter.”  Samsung, 2 F.4th at 1376.  But that statement 

overlooks the temporally focused analysis required for transfer motions 

and venue analysis.  Hoffman, 363 U.S. at 343.  Malikie’s argument 

would enable parties to use an amended pleading at any time to negate 

a motion that must be given “top priority.”  The panel identified no basis 

for its apparent view that Samsung should overrule Hoffman in this cir-

cumstance, and its approach will only encourage further manipulation of 

the transfer analysis.  

Moreover, the timing in Samsung makes that case inapplicable 

here.  There, the amended complaint was filed the day after the original 

complaint, and the motion to transfer was not filed until six months later.  

2 F.4th at 1373-74.  There could be no meaningful dispute that the later-

filed transfer motion had to account for the amended complaint.   
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Here, in contrast, the transfer motion was filed around four months 

before Malikie sought leave to amend the complaint.  Samsung simply 

does not hold that a later-filed amended pleading controls over an earlier 

filed transfer motion.  Nor does Samsung overrule the Fifth Circuit’s “top 

priority” rule, which ensures that the transfer analysis is not later ma-

nipulated by after-arising facts or theories.  

The panel misapplied Samsung when characterizing Malikie’s ef-

forts to manipulate the venue analysis.  Op.3.  Unlike the cases collected 

in Samsung, Malikie’s manipulation was its decision to seek to amend 

the complaint only after the transfer briefing was finished.  Reply19-20.  

And in In re RingCentral, the analysis considered later-arising allega-

tions obtained only during discovery.  No. 2023-139, 2023 WL 6368336, 

at *1 (Fed. Cir. Sept. 29, 2023).  Here, Malikie’s amended complaint 

rested on information known long before the transfer motion was filed, 

thus confirming that the district court was on solid ground to not consider 

the delayed, manipulative pleading.  Cf. In re Insulin Pricing Litig., 

No. 2:23-MD-3080(BRM)(LDW), 2025 WL 3022535, at *2 (D.N.J. Oct. 29, 

2025) (noting a party’s attempt to “escape MDL jurisdiction” through an 

amended pleading).   
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Even if the district court and both parties should have considered 

the subsequent pleadings, the proper outcome of Core’s petition should 

have been a remand so the parties could brief the issue and present the 

relevant evidence for the district court’s consideration and factual deter-

minations.  Malikie recognized this as a reasonable result, suggesting 

that vacatur should be granted for “the district court to reconsider in light 

of the now-operative pleadings.”  Resp.33.3 

IV. The Panel Does Not Address the District Court’s Errors 

The panel decision leaves unaddressed the legal and factual errors 

underpinning the flawed transfer analysis based on the original com-

plaint.   

A. Legal Errors 

First, the district court did not analyze the local-interest factor in a 

temporally correct manner.  Pet.14-17; Reply2-6.  The transfer analysis 

must assess the facts at “the time of the bringing of the action.”  Hoffman, 

363 U.S. at 342.  At that time, all alleged Texas activities were occurring 

in WDTX, with none in EDTX.  For the local-interest factor, the court 

 
3 To be clear, the correct result is to consider Core’s petition based on the 
arguments and evidence presented to the district court, not based on 
pleadings filed later to manipulate the venue analysis.  Reply15-21. 
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equated 100% infringing activity in WDTX with 0% activity in EDTX.  

Pet.14-17.  That was legal error. 

Second, the district court applied the incorrect “precisely the same 

issues” standard for the practical-problems (or judicial-economy) factor.  

Pet.21-25; Reply6-8.   Malikie did not dispute that the court applied the 

wrong standard.  Resp.18-19; Reply7.  The legal error was underscored 

by the fact that Judge Gilstrap claimed that this Court “broadened” the 

Supreme Court’s ruling in Continental Grain Co. v. Barge FBL-585, 364 

U.S. 19 (1960), by supposedly extending it to cases “where there are some 

differences in the retained cases.”  Pet.23 (citing Tivo Inc. v. Cisco Sys., 

Inc., No. 1:12-CV-311-JRG, 2012 WL 3307407 (E.D. Tex. Aug. 13, 2012)); 

Reply7.  In that other case—but not here—Judge Gilstrap correctly ap-

plied Continental Grain and this Court’s precedent for the practical-prob-

lems factor.  

Third, the district court misapplied the law when assessing the 

compulsory-process factor because, under Fifth Circuit law, this factor 

must be neutral when all witnesses are within both districts’ subpoena 

powers, as here.  In re Radmax, Ltd., 720 F.3d 285, 288 (5th Cir. 2013); 

Pet.27-29; Reply10.  Judge Gilstrap had correctly applied Radmax in 
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other cases.  Pet.28 (citing Spencer v. Allstate Ins. Co., No. 2:16-CV-605-

JRG, 2016 WL 6879598, at *3 (E.D. Tex. Nov. 22, 2016)).  The compul-

sory-process factor should have been deemed neutral (and not against 

transfer).  Either way, this factor should be granted only minimal weight 

given that Malikie did not provide any evidence of unwillingness.  Pet.30 

(citing In re Planned Parenthood Fed’n of Am., Inc., 52 F.4th 625, 629 

(5th Cir. 2022)). 

B. Factual Errors 

The district court’s transfer analysis also rested on three clearly er-

roneous factual findings. 

First, the non-party witnesses relied upon by Malikie for the com-

pulsory-process factor lacked relevant knowledge.  Pet.30-32,36; Re-

ply10-13.  The unrebutted declarations and deposition testimony showed 

that Malikie’s identified witnesses had negligible to no relevant 

knowledge, especially as compared to Core’s willing witnesses.  Pet.30-

32,36; Reply10-13.  The panel opinion overlooks this clearly erroneous 

finding, as well as not addressing Malikie’s false statement that “Core 

provided no evidence about any specific former employees’ knowledge.”  
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Resp.23.  Core’s petition and reply identified the discovery that Malikie 

obtained which shows Malikie’s statement to be false.  Pet.6-8; Reply11. 

Second, the district court clearly erred when finding that “a similar 

share” of alleged infringing activity occurred in EDTX.  Pet.15-21; Re-

ply2-6.  To the contrary, the evidence showed that substantially more ac-

tivity occurred in WDTX.  Pet.17-21; Reply4-5.  Core demonstrated that 

it had ceased all cryptomining in Denton months before suit was filed. 

Pet.15-21; Reply2-6.  Austin remained the operational hub for the ac-

cused functionality, and the relevant management, technical personnel, 

and evidence were in WDTX.  Op.1-3;Pet.17-21; Reply5-6.   

Third, it was clear error to not find that WDTX would be signifi-

cantly more convenient for Core’s willing witnesses.  Pet.32-35.  Malikie 

asserted the nonsensical position that the court need not give weight to 

the stated preference of these witnesses, supported by testimony and 

common sense, to work from their corporate office rather than a hotel.  

Resp.24; Pet.32-35; Appx0917.  This clear error rested in part on the 

court’s refusal to correctly apply In re Juniper Networks Inc., 14 F.4th 

1313, 1319 (Fed. Cir. 2021), where this Court rejected “the proposition 

that convenience-to-the-witnesses factor is attenuated when the 
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witnesses are employees of the party calling them.”  In response, Malikie 

did not cite, let alone address, Juniper Networks.  Reply11-12. 

C. The Proper Weighing of Factors Showed that WDTX is 
Clearly More Convenient 

Under the correct analysis, four factors favor transfer, and four fac-

tors are neutral.  Pet.39-40; Reply2.  No factor weighs against transfer.  

“With nothing on the transferor-forum side of the ledger, the analysis 

shows that the transferee forum is ‘clearly more convenient.’”  In re 

Toyota Motor Corp., 747 F.3d 1338, 1341 (Fed. Cir. 2014). 

V. Conclusion 

The panel should reconsider the petition based on the evidence and 

arguments presented to the district court—not on subsequent events, 

such as Malikie’s manipulative amended complaint.  Alternatively, as 

Malikie recognized, vacatur should be granted for “the district court to 

reconsider in light of the now-operative pleadings.”  Resp.33. 

 

Date: July 13, 2026 
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NOTE:  This order is nonprecedential. 
  

United States Court of Appeals 
for the Federal Circuit 

______________________ 

In Re CORE SCIENTIFIC, INC., 
Petitioner 

______________________ 
 

2026-140 
______________________ 

 
On Petition for Writ of Mandamus to the United States 

District Court for the Eastern District of Texas in No. 2:25-
cv-00519-JRG-RSP, Judge J. Rodney Gilstrap. 

______________________ 
 

ON PETITION 
______________________ 

 
Before PROST, MAYER, and CUNNINGHAM, Circuit Judges.          

CUNNINGHAM, Circuit Judge. 
O R D E R 

 Core Scientific, Inc. petitions for a writ of mandamus 
seeking to compel the district court to transfer the under-
lying case to the United States District Court for the West-
ern District of Texas (“WDTX”).  Malikie Innovations Ltd. 
and Key Patent Innovations Ltd. (collectively, “Malikie”) 
oppose.  We deny the petition. 
 Malikie sued Core in the United States District Court 
for the Eastern District of Texas (“EDTX”) alleging patent 
infringement based on bitcoin mining.  Core moved to 
transfer the case to WDTX under 28 U.S.C. § 1404(a), 
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arguing its bitcoin mining operations were now focused in 
WDTX, as it terminated such operations in EDTX before 
the complaint was filed, turning instead to High Perfor-
mance Computing (“HPC”) activities in EDTX. 

After the motion was briefed but before it was resolved, 
Malikie was granted leave of court to file an amended com-
plaint alleging infringement from both bitcoin mining and 
HPC activities.  Core later filed a third-party complaint 
against CoreWeave, Inc., seeking indemnification related 
to the accused HPC activities.  The parties do not appear 
to have sought to supplement their transfer papers to ad-
dress these developments.  Ultimately, the district court 
denied Core’s motion to transfer.1  Appearing to limit its 
analysis to bitcoin mining activities, the court determined, 
among other things, that EDTX would be more convenient 
for several non-party witnesses with relevant and material 
information to issues in the litigation and that a significant 
share of the alleged infringement giving rise to those 
claims occurred in EDTX before the complaint.  

To obtain this extraordinary remedy, Core must show: 
(1) “no other adequate means to attain the relief [it] de-
sires,” (2) a “clear and indisputable” right to relief, and 
(3) the writ is “appropriate under the circumstances.”  
Cheney v. U.S. Dist. Ct. for D.C., 542 U.S. 367, 380–81 
(2004) (cleaned up).  Core’s entitlement to mandamus to 
direct transfer is anything but clear, at least because Core’s 
petition fails to address the amended and third-party com-
plaints, both of which relate to Core’s ongoing activities in 
EDTX.  See In re Samsung Elecs. Co., 2 F.4th 1371, 1376 
(Fed. Cir. 2021) (“Once the respondents filed their 
amended complaints, the original complaints were dead 
letters . . . . including for purposes of venue.” (cleaned up)); 

 
1  The district court adopted the magistrate judge’s 

order, overruling Core’s objections.   
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see also In re Volkswagen AG, 371 F.3d 201, 203 (5th Cir. 
2004).   

Core argues the amended complaint was merely an at-
tempt to manipulate venue.  That argument, “raised for the 
first time in a reply brief,” is “not properly before this 
court.”  Norman v. United States, 429 F.3d 1081, 1091 n.5 
(Fed. Cir. 2005); see In re TC Heartland LLC, 821 F.3d 
1338, 1343 n.5 (Fed. Cir. 2016) (“[Petitioner]’s belated rais-
ing of this new argument is especially inappropriate in the 
context of a petition for a writ of mandamus.”), rev’d on 
other grounds sub nom., TC Heartland LLC v. Kraft Foods 
Grp. Brands LLC, 581 U.S. 258 (2017).  Moreover, unlike 
situations where a party’s unilateral actions to manipulate 
venue were disregarded, see, e.g., Samsung, 2 F.4th at 
1378–79 (collecting cases), here Malikie’s venue allegations 
are based on Core’s activities in EDTX.  Under the circum-
stances, we cannot say Core has demonstrated entitlement 
to the extraordinary remedy of mandamus.  
 Accordingly,    
 IT IS ORDERED THAT: 
 The petition is denied. 

 
 
 
 
 
 
June 29, 2026 
       Date 

FOR THE COURT 
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 IT IS ORDERED THAT: 

 Any responses to the petition are due no later than 7 
days from the date of entry of this order, and any reply 

thereto is due no later than 3 days thereafter.  In addition 

to any other arguments the parties wish to raise, the re-
sponse(s) and reply should address the relevance, if any, of 

the amended complaint filed on November 14, 2025, and 

the third-party complaint filed on March 27, 2026.  

 

 

 

 

 

 

April 29, 2026 
       Date 

FOR THE COURT 
 

 

 
 

 

 
 

         

   

Case: 26-140      Document: 7     Page: 2     Filed: 04/29/2026Case: 26-140      Document: 23     Page: 43     Filed: 07/13/2026



FORM 19. Certificate of Compliance with Type-Volume Limitations Form 19 
July 2020 

UNITED STATES COURT OF APPEALS 
FOR THE FEDERAL CIRCUIT 

CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME LIMITATIONS 

Case Number: 

Short Case Caption: 

Instructions: When computing a word, line, or page count, you may exclude any 
items listed as exempted under Fed. R. App. P. 5(c), Fed. R. App. P. 21(d), Fed. R. 
App. P. 27(d)(2), Fed. R. App. P. 32(f), or Fed. Cir. R. 32(b)(2). 

The foregoing filing complies with the relevant type-volume limitation of the 
Federal Rules of Appellate Procedure and Federal Circuit Rules because it meets 
one of the following: 

the filing has been prepared using a proportionally-spaced typeface
and includes __________ words.

the filing has been prepared using a monospaced typeface and includes
__________ lines of text.

the filing contains __________ pages / __________ words / __________
lines of text, which does not exceed the maximum authorized by this
court’s order (ECF No. __________).

Date: _________________ Signature: 

Name: 

26-0140

In re Core Scientific, Inc.

✔

3,893

07/13/2026 /s/ Matthew J. Dowd

Matthew J. Dowd

Case: 26-140      Document: 23     Page: 44     Filed: 07/13/2026



FORM 30. Certificate of Service Form 30 
July 2020 

UNITED STATES COURT OF APPEALS 
FOR THE FEDERAL CIRCUIT 

CERTIFICATE OF SERVICE 

Case Number 

Short Case Caption 

NOTE: Proof of service is only required when the rules specify that service must 
be accomplished outside the court’s electronic filing system.  See Fed. R. App. P. 
25(d); Fed. Cir. R. 25(e).  Attach additional pages as needed. 

I certify that I served a copy of the foregoing filing on 

by  U.S. Mail  Hand Delivery Email Facsimile
Other:

on the below individuals at the following locations. 

Person Served Service Location (Address, Facsimile, Email) 

Additional pages attached.
Date: ____________ Signature: 

Name: 

2026-0140

In re Core Scientific, Inc.

07/13/2026

✔

Ricardo Joel Bonilla
Nicholas James Valencia

rbonilla@fr.com
valencia@fr.com

07/13/2026 /s/ Matthew J. Dowd

Matthew J. Dowd

Case: 26-140      Document: 23     Page: 45     Filed: 07/13/2026


