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REPRESENTATIVE PATENT CLAIMS AT ISSUE
U.S. Patent No. 8,464,304
17. A non-transitory computer storage medium encoded with a computer program,

the program comprising instructions that when executed by data processing
apparatus cause the data processing apparatus to perform operations
comprising:

displaying, on a client computing device, a user interface adapted to allow a user to

selectively record content including high definition video content through a
digital camera communicably coupled to the client computing device,
wherein the user interface is provided in accordance with instructions
received from a server system and the instructions cause the content to be
captured in accordance with predetermined constraints that include a frame
rate defined by the instructions;

receiving a user selection to record content;

capturing high definition video data using the digital camera during a continuous
recording segment;

formatting the high definition video data in accordance with the predetermined
constraints; and

transmitting at least a portion of the formatted high definition video data to a
storage server of the server system during the continuous recording segment.
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STATEMENT OF RELATED CASES

Pursuant to Federal Circuit Rule 47.5(a)(1), counsel is aware of the
following cases that were previously before this Court: Youtoo Techs. LLC v.
Twitter, Inc., No. 2017-106 (Fed. Cir. Dec. 22, 2016) (Linn, J., joined by Lourie
and Taranto, JI.); Twitter, Inc. v. VidStream LLC, Nos. 2019-1708, -1709, reported
at 825 F.App’x 844 (Fed. Cir. Sept. 3, 2020) (Reyna, J., joined by Prost, C.J. and
Hughes, J.); VidStream LLC v. Twitter, Inc., Nos. 2019-1734, -1735, reported at
981 F.3d 1060 (Fed. Cir. Nov. 2020) (Newman, J., joined by O’Malley and
Taranto, JJ.); and VidStream LLC v. Twitter, Inc., No. 2024-2265 (Fed. Cir. Nov.

19, 2024) (Reyna, J., joined by Linn and Stoll, JJ.).
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INTRODUCTION

Twitter willfully infringed for a decade. The litigation has now lasted even
longer. Both the infringement and the litigation in part drove Youtoo into
bankruptcy. VidStream took up the mantle. Alongside Youtoo executive and co-
inventor Ryland Reed, VidStream defended Youtoo’s technology at the PTAB,
reversed the district court’s original ineligibility ruling, and the parties proceeded
to trial.

The case was hard fought. VidStream won some pre-trial issues. So did
Twitter. Each side disagreed with some results, but the district court was fair. The
parties then tried their cases to the jury.

When a verdict was reached, it was no verdict of passion. In a mixed
resolution, the jury found Twitter had infringed claim 17, that Twitter’s
infringement was willful, and that Claim 17 was not invalid. It found for Twitter
on every issue for the remaining asserted claims. And it awarded VidStream $105
million for Twitter’s infringement—a significant amount but significantly less than
VidStream requested. Twitter offered no damages evidence, and it proposed no
alternative number. Perez v. Bruister, 823 F.3d 250, 269 (5th Cir. 2016) (fact
finding permitted where “falling within a range of evidence offered.”). Despite the

willfulness finding, the $105 million verdict was not enhanced.
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Twitter says it never had “any use for” this technology. Br. at 1. The
verdict of Twitter’s decade of willful infringement says otherwise. And given that
Twitter lost its IPR and ensuing appeal, and it has now conceded to be a willful
infringer, this case “add[s] up” just fine. Br. at 1. But it should come to an end.
Twitter provides no valid basis for reversal, and the judgment should be affirmed.

First, the district court’s eligibility result was correct. Claim 17 improves an
existing technological video capture and transmission process. Twitter offered no
evidence during summary judgment about technological improvements, and its
contrary evidence was conclusory and drawn to individual limitations rather than
the inventive combination. Summary judgment was properly granted.

Second, the jury’s implied findings of no anticipation and non-obviousness
also rest on substantial evidence. Twitter seeks to avoid the substantial evidence
supporting the verdict on claim 17 by granting itself short-cut factual inferences
from other claims. But other verdicts are not relevant to matter-of-law judgments
under Rule 50, Twitter’s argument is forfeited, and Twitter’s preferred findings
from the other invalidity verdicts do not receive preferential treatment over the
jury’s Claim 17 findings. Even on Twitter’s flawed terms, Twitter does not
provide a basis for reversal: Twitter’s implied findings are not supported with
substantial evidence and those findings are also not the only possible interpretation

of the verdicts. Twitter’s IMOL was properly denied.
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Third, the damages verdict is also sound. Mr. Weinstein’s opinion was
admissible. Mr. Weinstein relied on Youtoo’s licenses to patent-practicing
software and Twitter’s own profit projections to monetize content made with the
infringing video-capture functionality. Mr. Weinstein apportioned unpatented
portions of the technology in the licenses via Twitter’s own software valuation
method. The district court had the broad discretion to admit it. Twitter’s one
substantial evidence argument as to damages is also both forfeited and wrong.

Finally, the district court’s prejudgment interest award was within its
discretion, and the Court should otherwise affirm the district court’s judgment.

Twitter seems to suggest it lost this case because an inventor’s widow told
her husband’s story at trial. But Twitter does not challenge Ms. Harwell’s
testimony. And the record establishes that Twitter lost because of the evidence
offered against it. The district court’s judgment should be affirmed.

RESPONSIVE STATEMENT OF THE ISSUES

I.  The ’304 Patent claims an improvement in existing video capture and
transmission system technology. Twitter failed to offer evidence that any system
behaved in the same way, and it characterized to the district court that the closest
prior art was “not readily available” and required ““substantial investigation™ to
find. Did the district court correctly conclude that Claim 17 of the 304 Patent was

eligible as a matter of law?
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II. The jury returned answers of invalidity for some claims but found
Claim 17 valid. Can a party use implied findings of favorable verdicts to overwrite
unfavorable verdicts? If so, is Twitter given priority over VidStream in rewriting
verdicts? If Twitter is entitled to priority of its preferred verdict, are the findings it
seeks to imply supported with substantial evidence?

III. Do Twitter’s factual criticisms of VidStream’s damages opinion
render it inadmissible? Can Twitter otherwise vacate the damages award based on
grounds it never raised below?

IV. Does a district court have discretion to award prejudgment interest
from the date of first infringement where the jury heard lump-sum evidence, the
verdict form was silent, and the parties litigated continuously for a decade?

RESPONSIVE STATEMENT OF THE CASE

I. Youtoo invents improved content creation and transmission system,
and Youtoo shares its idea with Twitter.

Youtoo Technologies was a technology startup. It developed software to
assist content-creators to capture and distribute user interactions, including user-
generated video content. Three individuals at Youtoo—including Ryland Reed
and his co-inventor Mark Harwell-—conceived a better way to capture and
distribute user-generated video for ultimate distribution via instructions on a client
device. Videos generated by users could come in through many different formats,

and it could take months to standardize the formats. Appx1146—1148(19:3-21:2).
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Other companies tried to solve it in different ways, such as improving transcoding
efficiency. Appx1148(21:7-14). Youtoo took a different tact: sending
instructions, from the server system that would receive the video, with server
system-defined predetermined constraints on video capture. Appx1148—
1150(21:18-23:9). The inventors disclosed their patented insight: the new specific
way for video submission allowed capture and distribution “with minimal effort or
knowledge of formatting, file systems, and uploading on the part of the user,” that
“help[s] ensure that the video is in condition to be rapidly transcoded.”
Appx130(12:63—-67); Appx129(10:59-61); see also Appx131(13:36—4) (“For
example, the content-creation sub-system . . . can ensure that received video does
not require editing . . . and that it includes an appropriate bit rate and frame rate.”).
Ultimately, this innovation issued in U.S. Patent No. 8,464,304 (the *304 Patent)
and Claim 17 contains it.

Youtoo had some early success, and it entered into agreements with high-
profile media companies. Appx1153—-1154(26:10-27:4). Youtoo and Twitter also
began lengthy discussions about a partnership. Youtoo informed Twitter about the
’304 Patent, Appx1169(42:21-25), Appx1177(50:6—11), and Appx1180-
1181(53:1-54:2), and Youtoo showed Twitter a patent-practicing product.

Appx1181(54:6-22). This product was one in which Youtoo itself distributed
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software that controlled video capture on the client device with specific frame rates
and lengths. Appx1219(92:10-13).

Ultimately, a commercial deal never materialized. Twitter willfully
infringed instead by releasing the infringing Periscope app and the infringing Go
Live feature of the Twitter app after learning of the *304 Patent and Youtoo’s
product. Appx1279(152:2-25). This infringement is consistent with Twitter’s
disrespect of others’ intellectual property rights. For example, the jury heard
evidence that Twitter “went shopping” on its competitor’s applications for feature
ideas, Appx1676—-1677(13:14—14:8), threatened to “replicate” an acquisition-
target’s features, Appx1779(116:7-18), and that “Vine should implement this
feature!!!” that it saw on TikTok’s predecessor, Musical.ly—without considering
whether it was patented. Appx1769—-1770(106:3—107:22).

II. After Twitter declines relationship to willfully infringe, Youtoo files
this lawsuit, suffers early losses, and declares bankruptcy; rather

than purchase the patents, Twitter pursues Youtoo in bankruptcy
court for § 285 fees.

Youtoo filed this case on March 18, 2016. The district court originally held
the 304 and 506 patents ineligible on the pleadings. Appx15010-15014. At the
time, Twitter also knew that Youtoo was struggling financially. Appx5003. So
despite that early victory, Twitter filed IPR petitions to doubly-invalidate the

patents of a resource-drained adversary. Appx15015-15016.
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Youtoo sought bankruptcy protection, and the district court case was stayed.
Appx15015-15016. Twitter pursued Youtoo in the bankruptcy proceedings.
Appx10002. Rather than absolving its infringement by buying the patents in
bankruptcy, Twitter chose more litigation. Indeed, it participated in the bankruptcy
solely to maintain a claim for fees under 35 U.S.C. § 285—in a case where willful
infringement is now unchallenged on appeal. Appx10002.

For even the most ardent believer at the time, the case appeared to be a
longshot. The patents were held invalid as ineligible. IPRs were instituted. But
VidStream—which includes Youtoo’s largest investor—acquired the patents
through bankruptcy to carry on.

II1. VidStream acquires the patents, successfully defends against

Twitter’s IPR challenge, and persuades the district court to
reconsider its original ineligibility decision.

Despite the odds, VidStream prevailed against the pending challenges. The
PTAB concluded that Twitter had failed to prove that any claim of the *304 and
’506 Patents were invalid because Twitter failed to prove that the “predetermined
constraints” came from the “server system” required by the claims. Appx15070;
Twitter, Inc. v. VidStream LLC, 825 F. App’x 844, 852 (Fed. Cir. 2020). While
that decision was pending on appeal, district court litigation resumed. VidStream
amended its complaint to include eligibility pleadings based on the IPR findings.

Twitter re-urged dismissal for ineligibility, Appx206, which the district court this
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time rejected under BASCOM Global Internet Services., Inc. v. AT&T Mobility
LLC, 827 F.3d 1341 (Fed. Cir. 2016). Appx8—10. Although the district court
identified a broad idea at Step 1, the district court concluded that VidStream’s
complaint plausibly alleged the patents improved a technological process. Appx8—
10.

IV. The parties litigate through trial and post-trial.

A. VidStream’s infringement allegations and Twitter’s non-infringement
positions.

All six asserted claims required predetermined constraints from the same
server system that receives the video. The phrase “predetermined constraints” was
construed to mean “parameters, rules, or restrictions provided to ensure
compliance and compatibility with system requirements or goals.” Appx57.
Unlike claim 17, the claims the jury found not infringed further require the
predetermined constraints be “adapted to facilitate transcoding . . . into a format
appropriate for inclusion in a linear television programming broadcast.”
Appx139(claims 22-24); Appx179(claims 23-24).

At trial, Twitter alleged two non-infringement arguments against all six
asserted claims. But its third non-infringement argument—related to the linear
television limitations—did not apply to Claim 17.

B. Twitter’s invalidity allegations.
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Twitter originally asserted invalidity based on ineligibility and obviousness.
More than seven years after serving its first invalidity contentions against the 304
Patent, Twitter sought leave to add an anticipatory theory based on an
implementation of FMLE and Wowza (which it re-branded “the Covell System” by
trial). Appx25005. Needing to show cause, Twitter insisted that Mr. Covell’s
information was “not readily available” and required “substantial investigation” to
find. Appx25005; Appx25011. The district court allowed the new theory in part
because “it took considerable time and resources to locate the creator of the prior
art system.” Appx25020.

At trial, Twitter relied on the FMLE/Wowza implementation as an
anticipatory reference and FMLE+Wowza as its obviousness combination.
Appx1980(48:7-25); Appx1992—-1997(60:14—65:11); Appx2002—-2003(70:21—
71:23). Twitter contends that its expert “recreated” this FMLE system, Br. at 21,
but its expert never introduced his alleged 2024 “recreation” as evidence.
According to Twitter’s theory, FMLE allegedly met the client-side limitations
(including predetermined constraints from a server system) while Wowza allegedly
met the server-side limitations (including the storage server of the same server
system to which video is transmitted). Appx1980(48:7-25); Appx1992—

1997(60:14-65:11).
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Mr. Covell did not appear live. But his deposition was played, and the jury
learned that Twitter was paying him. Appx2103-2105(171:10-173:24). Despite
his financial-interest bias, Mr. Covell nevertheless admitted that he did not create
the CRM in Claim 17. Rather, he downloaded FMLE from Adobe’s server system,
downloaded Wowza from Wowza’s server system, and then modified FMLE’s pre-
set “constraints” to fit his own needs. Appx1872(209:11-21); Appx1886(14-21);
Appx1890 (227:15—-17). Mr. Covell blogged about using FMLE to stream with
Wowza, and his blog post included a hyperlink to Adobe. Appx10007. But
Twitter’s theory failed at the same point as in [IPR—there is no evidence that any
“predetermined constraints” in Mr. Covell’s setup came from the “server system”
receiving the video.

C. VidStream’s damages opinion.

Before trial, VidStream disclosed Mr. Weinstein’s damages expert report.
Mr. Weinstein relied on licenses to a patent-practicing embodiment to estimate a
reasonable royalty rate. He had an expert opinion from Dr. Jones, testimony from
inventor Mr. Ryland Reed, and contemporaneous documents to conclude these
licenses reflected patent-practicing software. Appx25059-25090;
Appx16278(137:18-24); Appx1162(35:10-15); Appx16096(note 170);
Appx16085(note 103); Appx25227-25282; Appx16094; Appx16064. He removed

unpatented features via Twitter’s own methods of valuing software. Appx16128—

10
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16130(99139-140). And he adjusted two usage-based licenses to reflect the non-
usage-based category of the third. Appx16098—-16101(9976—82). Mr. Weinstein
did not have historic usage data of the accused features around the time of the
hypothetical negotiation because Twitter deleted that information during the
pendency of the case. Appx1548—1549(147:3—148:7). Mr. Weinstein also relied
on Twitter’s internal profit projections, projections which preceded the
hypothetical negotiation, of one way of monetizing Periscope videos created by the
infringing functionality. Appx16128—16130(])139-140); Appx16125.

Twitter moved to exclude Mr. Weinstein’s opinions on the grounds it did not
show the licenses involved the patented technology (despite Dr. Jones’s
unchallenged opinion, Mr. Reed’s unrebutted testimony, and the underlying
documents). Appx16039-16045. It also sought to exclude Mr. Weinstein’s
testimony on other comparability and apportionment grounds. Appx16047. The
district court denied Twitter’s motion. Appx20.

D. Pre-Trial, the Verdict, and Post-Trial.

During litigation, Twitter presented inaccurate testimony about the operation
of the accused features. Appx1597-1599(196:23—-198:15). Twitter also served
interrogatory responses three months before trial claiming that it had removed the
infringing features. Appx1606—1608(205:13-207:9). Dr. Jones inspected

Twitter’s source code and learned this was false. Appx1409(8:6-8:20). Only

11
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then—just five days before jury selection—did Twitter amend its discovery
responses and admit that its prior response was wrong. Appx1409(8:6-8:20)

At trial, VidStream presented expert witnesses Dr. Jones for infringement
and Mr. Weinstein for damages. Twitter did not object to the admission of the
underlying licenses or documents used by Mr. Weinstein. Appx1161(34:3-7);
Appx1457(56:12—14). Twitter presented its expert, Dr. Almeroth, for non-
infringement and invalidity. Dr. Almeroth admitted to using two different
interpretations of the claims—viewing the claims narrowly for infringement and
broadly for invalidity—while never explaining what the differences were.
Appx2002(70:17-25); Appx2089(157:7-19).

The jury returned a mixed verdict. The jury found Claim 17 infringed, but it
returned non-infringement verdicts on the claims involving linear television
limitations—apparently accepting Twitter’s third non-infringement argument.
Appx58. The jury found Claim 17 not invalid. Appx63. Although the verdict
form instructed the jury to answer invalidity “for every claim for which you

299

answered Question No. 1 ‘yes,’” the jury answered invalidity for non-infringed
claims. Appx63. The jury also found the Claim 17 infringement willful. Appx74.
The jury also answered willfulness questions on non-infringed claims despite

instructions otherwise. Appx74. The district court polled the jury on invalidity

only for Claim 17. Appx2292-2293(4:13-5:23). Before the jury was released,

12
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Twitter argued that Claim 17 was “necessarily” invalid as an implied finding—
based on the mistaken belief that Claims 23 and 24 depended on Claim 17.
Appx2294. Twitter’s counsel realized her mistake and withdrew the only
objection made to the consistency of the verdict. Appx2295-2296(7:23-8:1).

VidStream asked for judgment on the Claim 17 verdict. Twitter, despite
alleging only that the patents were invalid in the Pre-Trial Order only “as they have
been applied by VidStream for purposes of arguing infringement,” Appx25322—
25323(9920-21), and acquiescing in the above verdict form, asked the district court
to enter judgment on the invalidity findings. The district court denied the parties’
post-trial motions and entered judgment “on the verdict,” Appx99, but the district
court’s judgment does not expressly adjudicate the non-infringed claims as invalid.
Appx99. This appeal followed.

SUMMARY OF THE ARGUMENT

L. The district court correctly concluded that Claim 17 was patent
eligible as a matter of law. Although the district court should have recognized
this improvement to a technological process eligible at Step 1, the district court
correctly recognized the invention at Step 2 and that Twitter never offered any
evidence, much less evidence to sustain a clear and convincing burden, that the
combination of limitations was routine and conventional.

II. The district court correctly concluded that there was substantial

13
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evidence to support the jury’s no invalidity verdict as to Claim 17. Twitter’s
suggestion that its invalidity testimony was unrebutted is incorrect, and its
position that one verdict can carry over to another is wrong. Moreover, there
was not substantial evidence of the implied findings Twitter seeks to carry over.
1. The district court correctly admitted Mr. Weinstein’s testimony.
VidStream established that Mr. Weinstein’s opinion used reliable methods for
calculating a reasonable royalty rate based on sufficient facts and data that were
admitted without objection, and the district court applied the correct 702
standard.

IV. The district court did not abuse its discretion in awarding prejudgment
interest from the date of first infringement, consistent with widespread practice
and evidence at trial.

ARGUMENT

L. CLAIM 17 IS ELIGIBLE FOR PATENT PROTECTION.
Section 101 identifies broad categories of eligible subject matter, including
processes, machines, and manufactures. 35 U.S.C. § 101. Those categories are

(114

subject to judicially defined exceptions: “‘[l1]Jaws of nature, natural phenomena, and
abstract ideas are not patentable.”” Alice Corp Pty. Ltd. v. CLS Bank Int’l, 573
U.S. 208, 216 (2014). Applications of patent-ineligible concepts to a new and

useful end, however, remain eligible. Id. at 217.

14
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To apply this framework, the Court applies the two-step Alice/Mayo test. At
Step 1, the Court decides whether the patent claim is directed to an ineligible
concept. Id. at 218. If so, the Court determines at Step 2 whether the remaining
limitations supply an inventive concept sufficient to show that the claim does not
effectively pre-empt the ineligible concept. Id. at 221.

A. Claim 17 is not directed to an abstract idea.

1. Claim 17 recites an improvement in existing client/server video
creation and distribution architecture.

Claim 17 improves computer network technology related to video creation
and distribution in a network. Existing client/server network architectures for
video capture, upload, and transmission suffered from unnecessary transcoding
resources and rejected file formats. Such systems “require[d] the users to have
knowledge of video formatting or computer file systems,” Appx125(2:63—64).
Relying on users, videos were rejected or resources were required to transcode the
files to meet the appropriate compatibility requirements.

Claim 17 improves the existing network functionality. It makes the
client/server video architecture “operate differently than it otherwise could,”
Contour IP Holding LLC v. GoPro, Inc., 113 F.4th 1373, 1380 (Fed. Cir. 2024).
The claim also specifies how. The claim recites server control of video format by
enforcing the use of “predetermined constraints” on the client, sent from the video-

receiving storage server of the server system. Those predetermined constraints are

15
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“provided” from the server system to, as construed, “ensure compliance and
compatibility with system requirements or goals.” Appx57.

The specification confirms how this specific advance improves existing
technology. By sending predetermined constraints to clients from the video-
receiving server system, the system allows for video submission “with minimal
effort or knowledge of formatting, file systems, and uploading on the part of the
user,” Appx130(12:63—67), and it “help[s] ensure that the video is in condition to
be rapidly transcoded.” Appx129(10:59-61); see also Appx129 at 13:36-42 (“For
example, the content-creation sub-system . . . can ensure that received video does
not require editing . . . and that it includes an appropriate . . . frame rate.”).

The improvement in the client/server network architecture leads to
efficiency gains at the video-receiving server system by enforcing compatibility at
the client. In prior-art systems where the video-receiving server system does not
control how video is captured at the client, the server might need to reject or
transcode video that is captured without any regard to the server system’s
requirements or goals. Claim 17 solves this. Appx131(13:55-58) (“[T]he video
can be rapidly transcoded without the need to interpret the received data or to
modify the transcoder.”). It is an eligible advance.

This advance over the prior art—the server-system-provided predetermined

constraints—is recited in every claim. It is described in the specification. And it is

16
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exactly what Twitter failed to prove in PTAB proceedings—a decision this Court
affirmed on appeal. Twitter, 825 F. App’x at 852.

2. Twitter’s approach to Step 1 is incorrect and insufficient.

For a claim to be directed to an ineligible concept, it must be “claimed” or
“recited.” Alice, 573 U.S. at 218-219. This Court post-Alice recognized that “[a]t
step one, therefore, it is not enough to merely identify a patent-ineligible concept
underlying the claim[.]” Rapid Litig. Mgmt. Ltd. v. CellzDirect, Inc., 827 F.3d
1042, 1050 (Fed. Cir. 2016). Rather, “the plain claim language” determines
whether a claim is directed to an ineligible concept. See id. To draw the “true
distinction” between a patent-ineligible concept and a patent-eligible application of
that ineligible concept, the underlying idea is abstracted from the means for
carrying it out. Tilghman v. Proctor, 102 U.S. 707, 724 (1881); O Reilly v. Morse,
56 U.S. 62, 116 (1854).

Twitter here performs the wrong abstraction. Twitter’s argument is that the
presence of the words “capturing,” “formatting,” and “transmitting,” and “high
definition video data,” Br. at 29, are an attempt to pre-empt the entire idea of
collecting, processing, and outputting data, Br. at 27-28. But Twitter’s argument
is not an attempt to abstract an underlying idea from the means for carrying it out;
it is simply an attempt to classify the claim based on its broad elements while

discarding the narrow ones. Because Twitter’s argument is flawed from the start, it

17
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fails in its entirety.

3. Judgment should be affirmed because Claim 17 is eligible at step
one.

Even if Twitter had correctly identified an underlying idea in the claim,
doing so would still be “not enough” without also showing that idea is what the
claims are directed to. CellzDirect, 827 F.3d at 1050. This Court analyzes the
issue by looking to “what the patent asserts to be the focus of the claimed advance
over the prior art.” TecSec, Inc. v. Adobe, Inc., 978 F.3d 1278, 1292 (Fed. Cir.
2020).

While the district court reached the correct conclusion that Claim 17 1s
eligible, it should have reached this conclusion at Step 1. In finding the claims
directed to an abstract idea, the district court erroneously failed to analyze the
focus of the claimed advance in the claim. In fact, it did the opposite. The district
court adopted Twitter’s Step 1 argument that Claim 17 was directed to “collecting
video, transcoding video, and distributing video,” and (at least at Step 1) the
recited predetermined constraints were insufficient to change the “character” of the
idea to which the claim is directed. Appx36—37. In doing so, the district court
merely identified general prior art at Step 1. Compare Appx36 with
Appx125(1:17-20) (“It has become relatively easy for individuals and groups of
individuals . . . to record video . . . and to distribute this content to others over the

Internet.””). This cannot be correct as a claim cannot be “directed to” something

18
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the intrinsic evidence concedes was previously known. The district court’s Step 1
characterization is thus at “an impermissibly high level of generality” that “all but
ensure[d]” an incorrect abstract idea conclusion. Contour IP Holding LLC, 113
F.3d at 1379-80.

Twitter cannot fill the Step 1 void. First, this is because Twitter’s Step 1
arguments are forfeited. Twitter below asked the district court to find that the
claims were directed to a certain abstract idea: “collecting video, transcoding
video, and distributing video.” Appx25480. The Court adopted Twitter’s proposal.
Appx36-37. Now on appeal, Twitter makes no attempt to defend the Step 1
finding it asked for and received. Instead, Twitter offers a new one: “collecting,
processing, and outputting a particular kind of data.” Br. at 4. That new idea is
forfeited. See TecSec, 978 F.3d at 1297 (criticizing “substantively significant”
change in the “articulation of the purported abstract idea”).

If the Court considers it, Twitter’s new idea nevertheless fails for the same
reasons as its old one. Despite this Court’s admonition that eligibility must always
be “decided on a case-by-case basis in light of the particular claim limitations,
patent specification, and the invention at issue,” CosmoKey Solutions GmbH & Co.
KGv. Duo Security LLC, 15 F.4th 1091, 1099 (Fed. Cir. 2021), Twitter never
attempts to derive “the focus of the claimed advance over the prior art” from the

claims. Instead, it plucks out certain limitations—*“capturing,” “formatting,”
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“transmitting,” and “high definition video data”—analogizes it to “collecting,
storing, organizing, and displaying information,” ignores what the intrinsic record
teaches about the claimed advance, and moves on. Br. at 29. This cannot be
sufficient to meet Twitter’s ineligibility burden. See TecSec, Inc., 978 F.3d at 1295
(finding claims not ineligible at Step 1 where challenger “has not shown how it
could properly disregard” claim requirements and “has not persuaded us” that
solution was insufficiently specific); see also Mobile Acuity Ltd. v. Billpar Ltd.,
110 F.4th 1280, 1291 (Fed. Cir. 2024) (“The burden to prove ineligibility of any
patent claims stays with the patent challenger at all times™).

Rather than confronting the claimed predetermined constraints and how it
advances the art at Step 1, Twitter argues that it is entitled to ignore it on the theory
that “a single ‘constraint’ does not change the analysis.” Br. at 29. In making this
argument, Twitter relies on and badly misreads GoTV Streaming, LLC v. Netflix,
Inc., 166 F.4th 1053 (Fed. Cir. 2026). In explaining that “[a]bstract ideas routinely
encompass concrete examples,” the GoTV Court was observing that, as a matter of
claim scope, a claim for an ineligible concept would also cover unclaimed, specific
applications of that ineligible concept. See GoTV, 166 F.4th at 1066. GoTV does
not stand for the proposition that individual claim limitations cannot affect the
eligibility analysis. Nor could it. See O’Reilly, 56 U.S. at 116 (recognizing that it

was merely the “interposition of a heated receptacle, in any form” that applied the
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principle in Neilson’s patent); Enfish, LLC v. Microsoft Corp., 822 F.3d 1327,
1337 (Fed. Cir. 2016) (concluding that limitation in “step three” of means-plus-
function limitation sufficient).

Twitter’s eligibility argument fails at Step 1. Twitter does not defend the
Step-1 finding it asked for and received. The district court’s Step 1 analysis failed
to apply the appropriate test, and Twitter has not otherwise shown Claim 17 to be
directed to the concept it identifies. Judgment should be affirmed.

B. Claim 17 contains an inventive concept.

1. The district court correctly held that VidStream’s patents contain an
inventive concept.

In its third order addressing the issue, the district court analyzed Step 2 using
this Court’s decision in BASCOM as guidance. The district court recognized that
“the inventive concept in BASCOM was to move customizable filtering from the
client to the server” and “the [VidStream] claims here do that in reverse” as they
“move video format compatibility enforcement from the transcoder on the server to
the video capture process on the client.” Appx39. Under this view, the district
court could not “meaningfully distinguish” VidStream’s inventive concept from
BASCOM’s. Appx39.

Twitter criticizes the district court’s analysis reading of BASCOM to assume
that “reordering the steps of an abstract concept survives Alice step two.” Br. at

38. This is a straw man attack. Following BASCOM, the district court trained its
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step 2 analysis on whether the claim recites an improvement to an existing
technological process. Appx37—42.

2. Twitter’s Step 2 arguments are also forfeited.

Since Twitter is advancing a new articulation of the purported abstract idea
at Step 1, its Step 2 arguments are analytically disjointed from the district court’s
analysis, which is based on a different abstract idea that Twitter originally
proposed. Because the idea at Step 1 affects what the “remaining elements™ are at
Step 2,! and because litigants are prohibited from challenging summary judgment
orders based on legal theories (here, the legal theory of the alleged idea) not
identified below,? Twitter cannot identify any Step 2 error when its arguments
depend on a reformulated and forfeited Step 1 idea.

3. The Court should reject Twitter’s areument that inventions are
categorically barred from patent protection if they automate

something.

If any non-forfeited argument remains, Twitter still fails to identify any error

in the district court’s conclusion. Twitter first advocates for a categorical rule:

there can be no inventive concept in improving existing processes, even in

1 See In re BRCAI- & BRCA2-Based Hereditary Cancer Test Pat. Litig., 774 F.3d
755, 763 (Fed. Cir. 2014) (claim elements not included in the “abstract idea” at Step
1 are the “remaining elements” evaluated at Step 2).

2 John v. State of La. (Bd. of Trs. for State Colleges & Universities), 757 F.2d 698,
711 (5th Cir. 1985) (non-movant cannot shift grounds for summary judgment

opposition on appeal). Accord Pandrol USA, LP v. Airboss Ry. Products, Inc., 320
F.3d 1354, 1366 (Fed. Cir. 2003).
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computer technology, if the concept automates something humans previously
performed. Br. at 35-36, 38, and 40. This argument fails at every point. This
Court has not created a rule that disqualifies inventions from patent protection if
they automate something. While this Court has recognized that a generic recitation
to a “computer” in a claim is an insufficient application despite computers
inherently having technical benefits, see USAA4 v. PNC Bank N.A., 139 F.4th 1332,
1339 (Fed. Cir. 2025), no case stands for Twitter’s requested categorical rule
against inventive concepts found in automation that improves existing technology
processes.

Twitter’s legal theory instead depends on a notion that Diamond v. Diehr,
450 U.S. 175 (1981) expressly rejects: a claim is ineligible because it improves an
existing technological process through the automation of an act that humans
historically performed. Addressing a rubber-curing process, the Supreme Court
recognized that “the perfect cure” depended in part on “the amount of time that the
article is allowed to remain in the press.” Id. at 177. The Court recognized that
prior to the invention “it [was] possible using well-known . . . relationships . . . to
calculate by means of the Arrhenius equation when to open the press.” Id. But
“the temperature of the molding press could not be precisely measured, thus
making it difficult to do the necessary computations.” Id. at 178. On appeal from

an examiner’s conclusion that the claims added only a computer performing an
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equation to “conventional and necessary to the process” steps, id. at 179—181, the
Supreme Court affirmed the reversal of this conclusion, and it held the invention
eligible. The patent improved on this conventional industry practice by automating
prior human efforts with a computer to improve an existing process. Id. at 185.
Both the Mayo and Alice decisions fully embraced the Diehr holding as consistent
with its two-step test. See, e.g., Alice, 573 U.S. at 223.

Consistent with this guidance, this Court has repeatedly confirmed after
Alice that automation that improves an existing technological process is eligible
subject matter. BASCOM itself is an example. In the prior art, users operating
client devices filtered internet content on their own, sometimes with customizable
filter software on those devices, and users had even “circumvent[ed]” filters
operating on those clients. BASCOM, 827 F.3d at 1348. By improving the
client/server architecture to remove those user-behavior drawbacks and allowing
server-control of the previous client-side-only customizable benefits, the claims
were held eligible. Id. at 1350.

Cellspin Soft, Inc. v. Fitbit, Inc. 1s another. 927 F.3d 1306 (Fed. Cir. 2019).
There, this Court addressed a patent concerning data communication between a
capture device, a mobile device, and a website. The patents described how users
had previously transferred data from capture devices to websites using a cable or

USB. Id. at 1316. Despite that prior user behavior, the allegations were sufficient.
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Indeed, the Court recognized that “implementing a well-known technique with
particular devices in a specific combination, like the two-device structure here, can
be inventive.” Id. at 1318; see also EcoServices, LLC v. Certified Aviation Servs.,
LLC, 830 F. App’x 634, 645 (Fed. Cir. 2020) (“[A]utomation alone is not
necessarily abstract.”).

While these cases were decided at Step 2, many Step 1 or pre-Mayo cases
also confirm that inventiveness arises from fixing existing flaws arising from
human users operating portions of existing technological processes. Diamond v.
Diehr, 450 U.S. 175, 184—185 (1981) (claim patent eligible where equation
running on a computer automatically opened the rubber curing press); McRO, Inc.
v. Bandai Namo Games America, Inc., 837 F.3d 1299, 1314 (Fed. Cir. 2016)
(patent eligible at Step 1 because “[t]he computer here is employed to perform a
distinct process to automate a task previously performed by humans™); Enfish, 8§22
F.3d at 1337 (Fed. Cir. 2016) (invention eligible at Step 1 because it did not
“require a [human] programmer to preconfigure a structure to which a user must
adapt data entry”). See also EcoServices, 830 F. App’x at 642 (“The system][] . . .
achieve[s] a level of automation that provides an improvement over the prior art”
with advantages such as minimizing “risk of wrongly operated equipment”).
These further confirm the legal sufficiency of the claimed inventive concept.

As discussed in Section V.A.1, the eligible concept here does not merely
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help users capture video more quickly or conveniently. It also improves the
technical operation of that client/server video system because users in prior
systems would also submit non-compliant video. With the claimed architecture,
the drawbacks from that discretion are removed, reducing the need to reject or
transcode non-compliant video. Appx131(13:55-58) (“[T]he video can be rapidly
transcoded without the need to interpret the received data or to modify the
transcoder.”). And while improved speed that is “inherent with applying the
abstract idea” on a computer is insufficient, Simio, LLC v. FlexSim Software
Prods., Inc., 983 F.3d 1353, 1365 (Fed. Cir. 2020) (emphasis added), Twitter
makes no legitimate argument that the claims merely automate the full scope of
either its original, abandoned abstract idea or its new, forfeited version. Rather,
Claim 17 recites a working embodiment that provides benefits to the system and
the user via specific elements.

Here, as in Bascom, Claim 17 recites an improvement to an existing
technological process, and it is therefore eligible for patent protection.

4. Twitter failed to offer any non-conclusory evidence that the
identified concept was routine or conventional.

As the party trying to prove invalidity, Twitter was required to offer
evidence sufficient to carry its clear and convincing evidence burden that the claim
did not recite a technological improvement. But after noting that Twitter’s

evidence was conclusory and unsupported, or altogether absent, Appx40, the
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district court correctly concluded that Twitter had not created a dispute of material
fact. Appx38—42.

The district court first correctly noted that “Dr. Almeroth does not opine on
whether the claims improved the existing technological process.” Appx40.
Twitter does not challenge this conclusion on appeal, nor could it. The summary
judgment record reveals that Dr. Almeroth agreed with the Court.
Appx15858(9155). Given Twitter’s invalidity burden, this is another point where
the analysis should end.

For sake of completeness, however, the district court also acknowledged
Twitter’s “evidence” about routine, conventional conduct. The district court
identified Dr. Almeroth’s conclusory statement that Claim 17 “use[s] conventional
technology in a conventional way to automate an existing manual process.”
Appx40. And the district court correctly concluded that opinion was unsupported.
Dr. Almeroth’s invalidity opinions were based on presets in client-side video
capture software (like FMLE) with modifiable constraints. Dr. Almeroth relied on
different software to meet the server-system limitations. The client presets came
from those separate companies, and there was no explanation how those presets

were “provided to ensure compliance or compatibility” with any requirements or
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goals of the system. See also infra Section II.

On this record, the district court correctly recognized that Dr. Almeroth had
offered insufficient evidence of conventionality: “none of the prior art Dr.
Almeroth discussed involves the precise process at issue in the claims—having the
server that processes the video data set the constraints for the user device’s capture
settings.” Appx40. Any other statements were either broad, unsupported, mixed
conclusions of law and fact—e.g., the claim “use[s] conventional technology in a
conventional way to automate an existing manual process,” Appx40—that fail to
address the core question of showing that the inventive concept, applied in the
claim as a whole, recites only routine and conventional behavior. This failure is all
the more pronounced given Twitter must prove “routine and conventional”
conduct—yet relied largely on proof that it conceded was “not readily available”
and required ““substantial investigation.” Appx25011; see also Realtime Adaptive
Streaming L.L.C. v. Sling TV, L.L.C., 113 F.4th 1348, 1356 (Fed. Cir. 2024)
(reasoning that it is “not enough” to simply show the conduct was “known” at Step
2). This is bread-and-butter summary judgment.

Given its burden, Twitter’s criticisms of Dr. Jones’s opinion are irrelevant.
They are also frivolous. Dr. Jones did not simply adopt the district court’s motion
to dismiss analysis. He opined in detail about the technological benefits.

Appx15752-15753. Moreover, the real-world benefits to the system were also
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undisputed. Appx15858.

Twitter complains that the district ignored concessions it secured from Dr.
Jones in his deposition that “featured heavily” in its briefing, and it goes so far as
to suggest Dr. Jones’s expert opinion was a sham affidavit. Br. at 43. But Dr.
Jones conceded nothing other than the lack of novelty of isolated, individual
elements. Mr. Reed’s trial testimony, besides not part of the summary judgment
record on appeal, is to the same effect. Even in its brief, Twitter recognizes these
testimonial snippets as involving “each step in the claimed process”—not the claim
as a whole. Brat42. Testimony about isolated limitations proves nothing.
“[U]seful improvements to computer networks are patentable regardless of whether
the network is comprised of standard computing equipment.” Coop. Ent., Inc. v.
Kollective Tech., Inc., 50 F.4th 127, 135 (Fed. Cir. 2022).

The district court saw through Twitter’s repeated failure to engage on the
claimed combination. TecSec, 978 F.3d at 1297 (criticizing arguments for failing
to “meaningfully address the combination™). And it correctly ruled that Twitter
had failed to raise any issue of material fact.

C.  Twitter contradicts Supreme Court precedent by repeatedly
conflating eligibility with novelty and obviousness.

Twitter spends pages urging the Court to ignore or discount various
limitations by conflating eligibility with novelty. See Br. at 33-34, 42-43. But

“[t]he ‘novelty’ of any element or steps in a process, or even of the process itself,
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is of no relevance in determining whether the subject matter of a claim falls within
the § 101 categories of possibly patentable subject matter.” Diehr, 450 U.S. at
188—89; accord Le Roy v. Tatham, 55 U.S. 156, 175 (1853) (eligibility does not
hinge on “[w]hether the machinery used be novel, or consist of a new combination
of parts known[.]”). See also Rodriguez de Quijas v. Shearson/Am. Express, Inc.,
490 U.S. 477, 484 (1989) (recognizing that only the Supreme Court has “the
prerogative of overruling its own decisions”).

Fundamentally, Twitter misunderstands terminology. The word “inventive”
1s “invention” in adjective form. And “invention” means conception plus
“practical application or embodiment in tangible form.” United States v. Dubilier
Condenser Corp., 289 U.S. 178, 188 (1933). Step 2 does not measure the merits of
the invention—that is separately handled by the requirements of novelty and
nonobviousness. Rather, the inquiry at Step 2 is whether the claim is limited to
some specific act or thing “in the physical realm” such that it does not effectively
monopolize any recited ineligible concept. See buySAFE, Inc. v. Google, Inc., 765
F.3d 1350, 1353 (Fed. Cir. 2014).

Here, since Twitter argues that the presence of the words “capturing,”
“formatting,” and “transmitting,” and ‘“high definition video data” recite an

abstract idea, Br. at 29, then the Step 2 inquiry is whether the remaining limitations

of the claim—every limitation in Claim 17 other than “capturing,” “formatting,”
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“transmitting,” and “high definition video data”—are so broad, generic, and
superficial that Claim 17 effectively pre-empts the alleged abstract idea it
identifies— “collecting, processing, and outputting a particular kind of data.” Br.
at 27, 29. They are not, and Claim 17 does not pre-empt any ineligible concept.
See BRCAI, 774 F.3d at 763 (claim elements not included in the “abstract idea™ at
Step 1 are the “remaining elements” evaluated at Step 2). In fact, Twitter proved
that Claim 17 does effectively not pre-empt the broad idea of collecting,
processing, and outputting data by implementing a design-around right before trial.
Appx1604-1611 (203:19-210:23); Appx1409(8:1-20); Appx1534(133:2-6).

I1. THE JUDGMENT OF NO INVALIDITY ON CLAIM 17 SHOULD BE
AFFIRMED.

At trial, Twitter sought to invalidate Claim 17 based on two theories: (i)
anticipation based on a single “Covell” system and (ii) a separate combination
based on two prior art systems, FMLE and Wowza. Appx66—68. On appeal,
Twitter seeks a JMOL of obviousness or a new trial on anticipation, but not a new
trial for obviousness nor a JMOL for anticipation. Br. at 54.

A.  Substantial evidence supports the no-obviousness verdict.

In a substantial evidence challenge, evidence favorable to Twitter is
disregarded because the jury was free to give it no weight. Reeves v. Sanderson
Plumbing Prods., Inc., 530 U.S. 133, 150-51 (2000) (holding that jury can reject

any evidence unless it is “uncontradicted and unimpeached, at least to the extent
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that the evidence comes from a disinterested witness.”). As the party with the
burden—a clear and convincing burden, no less—Twitter must therefore show this
is one of the “extreme cases” where evidence is “so one-sided as to be of over-
whelming effect.” Core Wireless Licensing S.A.R.L. v. LG Elecs., Inc., 880 F.3d
1356, 1364 (Fed. Cir. 2018). Twitter cannot meet this standard. At trial, Twitter’s
obviousness presentation lasted five minutes—an also-ran argument to its
anticipation presentation that was riddled with contradictions and errors.

Twitter’s IPR failed to show predetermined constraints that came from the
same server system that received the video. Twitter, 825 F. App’x at 850-852. To
try to address this gap in its “Covell system” anticipation theory at trial, Twitter
mapped FMLE to the “predetermined constraints” limitation as well as the other
client-side limitations of the claim, and it mapped Wowza to the “storage server”
and “server system” limitations. Appx1980(48:7-25); Appx1986—1988(54:4—
56:20); Appx1992—-1995(60:4—63:24). The entire dispute in the district court
became about whether FMLE came from Adobe’s servers or from Mr. Covell via
his blog post. This is because there were no “predetermined constraints” in Mr.
Covell’s system. He downloaded FMLE from Adobe, manually set some video-
capture parameters, and then blogged about it. Appx1872—-1873(209:11-210:16);
Appx1890(227:3—17). So Twitter’s only options for the “predetermined

constraints” element were Mr. Covell’s manually-entered settings or the Adobe
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pre-sets, and Twitter chose the latter. But because Claim 17 requires the
predetermined constraints to be provided from the same server system that receives
the video data and also because Mr. Covell sent his video to his Wowza server,
Twitter took the position that Mr. Covell—not Adobe—was distributing FMLE
because he blogged about it. Appx1999(67:5-22). Twitter never showed that Mr.
Covell’s server system hosted the posted link or that anyone both clicked Mr.
Covell’s blog link before then also transmitting FMLE-generated video to Mr.
Covell’s Wowza server.

Dr. Almeroth did not use the flexible, hypothetical nature of obviousness to
address these shortcomings. Framing the issue as a location dispute, Dr. Almeroth
argued that a person of skill could simply “pay Adobe a license” to distribute
Adobe’s FMLE software from any server. Appx2000(68:9-21). His motivation-
to-combine theory was that “a person of skill in the art looking at FMLE plus
Wowza would say, well, if I need FMLE software, I can get it from anywhere.”
Appx2000(68:9-21). But Dr. Almeroth never explained why—or whether—this
“need” would arise in the first place. Nor did he explain why the resulting
combination would also necessarily have FMLE hosted from a server system that
receives video. This falls short of even the minimum showing—that a skilled
artisan “would have been motivated to make the combinations” to arrive at the

claimed invention. Virtek Vision Int’l ULC v. Assembly Guidance Sys., Inc., 97
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F.4th 882, 88687 (Fed. Cir. 2024) (emphasis in original).

Dr. Almeroth briefly returned to obviousness but only to give hindsight-
driven and conclusory testimony that “any of those kinds of differences” between
the claims and the combination of FMLE and Wowza “would be something that a
person of skill in the art would have known how to do and would have been
motivated to do in the 2010 time frame.” Appx2003(71:1-11). This is explicitly
hindsight, and being “known” is insufficient: “[i]t does not suffice to simply be
known. A reason for combining must exist.” Virtek Vision, 97 F.4th at 888. The
remainder of Dr. Almeroth’s testimony on obviousness pertained to secondary
considerations. Appx2003-2007(71:24-75:2).

In addition to these gaps, there was other evidence to support a non-
obviousness finding. For example, streaming FMLE video to a Wowza server
breached Adobe’s terms of service. Appx1891(228:1-9). Mr. Covell’s product,
Ensemble Video, also did not use Adobe FMLE. Appx1870—-1871(207:16-208:3).

Twitter here comes nowhere close to showing that this is an “extreme
cases,” where evidence is “so one-sided as to be of overwhelming effect.” Core
Wireless, 880 F.3d at 1364. As detailed above, Dr. Almeroth admitted his
anticipation theory was flawed, and his obviousness testimony was conclusory and
hindsight-driven. But also, he never explained why changing the location of

FMLE would further entail using predetermined constraints to control how video
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was captured—an especially acute failure given that Mr. Covell’s own product,
Ensemble video, allowed many different types of video capture software with
different pre-sets. Appx1870-1871(207:16-208:3). And Dr. Almeroth added to
the confusion by purporting to apply different claim scope for obviousness as
compared to anticipation. Appx2002(70:17-25); Appx2089(157:7-11).

Substantial evidence supports the validity verdict. Indeed, as discussed
below, Twitter does not even argue otherwise. Any such argument is forfeited.
DDR Holdings, LLC v. Priceline.com LLC, 122 F.4th 911, 918 (Fed. Cir. 2024)
(arguments not raised in opening brief are forfeited).

B. Twitter Cannot Receive JMOL Based on Its Preferred “Implied
Findings.”

Rather than try to show it is one of the “extreme cases” in which JMOL
under a clear and convincing burden is appropriate, Twitter urges a novel JMOL
short-cut. According to Twitter, if it won other verdicts supported by substantial
evidence, implied findings can overwrite the jury’s verdict on questions that it lost.
Twitter is wrong. Indeed, Twitter fails to identify a single instance in which any
court has adopted this approach.

1. Twitter’s arguments fail because others verdicts are irrelevant to a
proper JMOL analysis.

As a practical matter, Rule 50 forecloses Twitter’s argument. A Rule 50(a)

motion must be made before the jury has made findings, and a 50(b) motion is only
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a renewal of the 50(a). Fed. R. Civ. P. 50. Verdicts and implied findings do not
exist when 50(a) motions are made such that they can be renewed. Cf. Mosley v.
Wilson, 102 F.3d 85, 90 (3d Cir. 1996) (rejecting JMOL arguments based on jury
findings because “[o]bviously the inconsistency of the verdicts could not have been
raised in a motion for directed verdict prior to jury deliberations™).® Instead,
regardless of the jury’s findings, the JMOL standard remains the same: “The jury
may only be reversed if there is no substantial evidence supporting the verdict.”
Versata Software, Inc. v. SAP Am., Inc., 717 F.3d 1255, 1261 (Fed. Cir. 2013)
(emphasis added). “[T]the jury’s findings should be excluded from the decision-
making calculus on a Rule 50(b) motion.” Chaney v. City of Orlando, Fla., 483
F.3d 1221, 1228 (11th Cir. 2007); see also Connelly v. Metro. Atlanta Rapid
Transit Auth., 764 F.3d 1358, 1363-64 (11th Cir. 2014) (“[O]nly the sufficiency of
the evidence matters. The jury’s findings are irrelevant.”). As a result, even
inherently inconsistent verdicts can stand if each is supported with substantial
evidence. L&W, Inc. v. Shertech, Inc., 471 F.3d 1311, 1314, 1318-1319 (Fed. Cir.

2006) (affirming judgment that dependent claim was invalid while its independent

3 This structure also leads to still more forfeiture. Twitter was silent about its implied
findings approach at 50(a) as no findings existed. Appx25347-25376. Its 50(b)
motion also did not argue that the Court’s analysis was constrained by any implied
verdict findings; it mentioned only that the other verdicts corroborated its garden-
variety JMOL arguments, rendering those garden-variety arguments as “particularly
s0.” Appx25385; see also Appx25383-25047.
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was not). Twitter’s only JMOL argument is thus legally precluded.

Twitter relies on WBIP, LLC v. Kohler Co., 829 F.3d 1317 (Fed. Cir. 2016)
to suggest otherwise, but that reliance is misplaced. WBIP presents only the
typical standard for reviewing a verdict on the issue of obviousness—that a verdict
winner is entitled to Rule 50 review that credits implied findings if those findings
are supported with substantial evidence. Id. at 1326.

In embracing WBIP, Twitter apparently forgets that VidStream is the
recipient of a favorable validity verdict too. And starting from VidStream’s
substantial-evidence-supported-findings—prior art did not teach certain elements,
the prior art taught away, there was no motivation to combine evidence, etc., none
of which Twitter can now contest—the implied findings of validity for Claim 17
could also be applied to the other claims. Twitter’s argument thus rests on the
fallacy that the one verdict (invalidity of Claim 22) has priority over another
(validity of Claim 17) in the analysis. But “[t]here is no priority among” verdicts
Cf. Paxair, Inc. v. ATMI, Inc., 543 F.3d 1306, 1328 n.15 (Fed. Cir. 2008) (quoting
Gorden v. Degelmann, 29 F.3d 295, 298-99 (7th Cir. 1994) and addressing
inconsistent verdicts). Twitter’s implied findings theory—the only basis on which
it moves for JIMOL of obviousness—is legally and logically flawed.

2. Twitter’s argument fails because the implied findings it seeks to
carry over are not supported by substantial evidence.
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Even if implied findings could carry over, even Twitter concedes that those
findings must be supported by substantial evidence to do so. As explained above,
the entire dispute about whether FMLE came from Adobe’s servers or from Mr.
Covell via his blog post was owed to the fact that there were no “predetermined
constraints” in Mr. Covell’s system. He downloaded FMLE from Adobe,
manually set some video-capture parameters, and then blogged about it.
Appx1872-1873(209:11-210:16); Appx1890(227:3—17). But even accepting
Twitter’s link-on-a-blog theory, substantial evidence would still be missing. Dr.
Almeroth offered no evidence that Mr. Covell’s blog was hosted by the same
Wowza server system that would receive the video. See Appx1877—1879. There
is also no evidence that anyone ever clicked Mr. Covell’s hyperlink, downloaded
FMLE, and then transmitted video to Mr. Covell’s Wowza server system. Nor is
there any reason to think that people would send video to Mr. Covell’s server
(allegedly hosting the link) as opposed to their own server, so there was no reason
to think that the video was sent to the same server system purportedly hosting the
link. And as detailed above, Dr. Almeroth’s obviousness testimony was legally
inadequate.

Even under Twitter’s argument, these findings cannot carry over to Claim
17.

3. Twitter’s argument fails because there are other ways of
understanding the verdict.
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Twitter’s argument is also flawed because its verdict interpretation is not the
only possible one. When courts interpret verdicts, the overarching goal is to
“effectuate best the intent of the jury,” as the “Seventh Amendment fashions a
federal policy favoring jury decisions of disputed fact questions.” Carr v. Wal-
Mart Stores, Inc., 312 F.3d 667, 672—673 (5th Cir. 2002) (emphasis added).
Reconciliation is a means of protecting verdicts, not a shortcut to vacating them.
Ultimately, a district court has wide discretion to protect verdicts in ways that
“effectuate[s] best the intent of the jury,” including by analyzing them only
through a lens of “the relevant issues as submitted.” Id.; Rideau v. Parkem Indus.
Servs., Inc., 917 F.2d 892, 897 (5th Cir. 1990) (emphasis in original).

Here, there are other means of reconciliation. One “logical and probable”
interpretation is that the jury intended an across-the-board verdict for VidStream
on Claim 17—the claim without a linear television requirement—and an across-
the-board verdict for Twitter on the remaining linear television claims. The jury
may have believed the remaining questions (invalidity and willfulness) were
irrelevant but otherwise returned answers for sake of completeness. (The Court’s
instructions told them to answer validity and willfulness for only infringed claims
but the jury answered others anyway.) Appx63; Appx74. See Carr,312 F.3d at
674 (finding reversible error where district court “used the unnecessary answer to

impeach the foundation” of a post-trial motion and acceptance of the unnecessary
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answer “conflicts with our decision in White); White v. Grinfas, 809 F.2d 1156,
1161 (5th Cir. 1987) (reasoning that answered made in violation of instructions are
“irrelevant in these circumstances, and cannot be used to impeach the jury’s clear
verdict”).

Other ways of interpreting the verdicts also exist. For example, Twitter
seeks the support of implied obviousness findings. But Twitter presented
anticipation on all claims as well. The jury’s findings on the non-infringed claims
may have been based on anticipation. It is not even clear that the jury’s invalidity
findings as to the non-infringed claims were based on the same claim scope as the
Claim 17 infringement and validity findings since Dr. Almeroth shifted scope
based on theory. Appx2002(70:17-25); Appx2089(157:7—11). Twitter’s argument
therefore also fails because the Court cannot assume anything about what the jury
necessarily concluded regarding obviousness.

4. Twitter’s criticisms of the district court’s ruling fail.

Twitter also suggests that the Court’s JMOL denial was erroneous because
the Court failed to adequately explain its conclusion of non-obviousness. But
Supreme Court in KSR noted that the analysis invalidating a claim “should be
made explicit.” KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398, 418 (2007). Twitter’s
argument thus unwittingly undermines the findings it seeks to carry over, which

contain no such explanation.
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Twitter’s suggestion that the Court “mischaracterized” Twitter’s “actual
position” that that “the jury could not have reasonably rejected Twitter’s
obviousness argument as to the livestreaming limitation,” Br. at 52—53 (emphasis
in original), is also baseless. This Court needs only to review the record below as
confirmation. Appx25377-25409. Twitter never suggested that any findings from
other verdicts carried over to Claim 17 as a matter of law. Appx25384-25388;
Appx25447-25449.

C. A new trial on anticipation is unwarranted.

The implied no-anticipation finding in Claim 17 is also not against the great
weight of the evidence. A reasonable jury was not required to accept Dr.
Almeroth’s confusing and contradictory testimony. Twitter’s motion for new trial
on this ground should be denied.

III. THE DAMAGES AWARD SHOULD BE AFFIRMED.

VidStream’s expert was Mr. Roy Weinstein, a veteran economist. His
damages analysis is similar to many this Court has seen. Mr. Weinstein primarily
relied on (1) three non-litigation licenses to Youtoo’s technology that Mr.
Weinstein adjusted based on Twitter case-specific facts and (ii) one internal
Twitter projection for Periscope, an infringing, limited-feature app for
livestreaming.

The licenses were the following: (i) Youtoo’s unsigned MOU with Verizon,
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reflecting a 6-cent per-user, per-month rate regardless of use, Appx5064—5068; (ii)
Youtoo’s signed August 28, 2013 MOU with Verizon reflecting a 10-cent per-user,
per-month rate for every user who watched for at least five minutes, Appx5051—
5063; and (i11) Youtoo’s May 10, 2012 license with Asia TV, Appx5025-5050.

Each of these licenses were for a Youtoo software suite rather than a specific
license to use the patents. Mr. Weinstein’s opinion is supported by the unrebutted
opinion of Dr. Jones that Youtoo’s commercial embodiment was a patent-
practicing one. Appx25064-25090. Mr. Weinstein also relied on a similar
understanding of inventor Mr. Ryland Reed. Appx16278(137:18-24);
Appx1162(35:10—15). Mr. Weinstein also relied on documents showing that both
the Verizon and Asia TV deals involved software involving user-generated video
creation and transmission features like those claimed in the 304 Patent, and
correspondence indicating that Youtoo’s patents were “of particular interest” in the
MOU deal. Appx16096(note 170); Appx16085(note 103); Appx25227—
Appx25282; Appx16094.

Since these licenses were for patent-practicing products, Mr. Weinstein
estimated the value of the unpatented features and time spent preparing the
licensed software based on Twitter’s own valuations methods and apportioned
those software development costs from his ultimate royalty. Appx16128—

16130(9139-140).
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Since the Youtoo licenses demonstrated at least some value of Youtoo’s
patented technology as embodied by software, Mr. Weinstein was able to make
adjustments to fit the hypothetical negotiation. Each of the Youtoo/Verizon MOUs
contained a revenue share component and a per-user, per-month royalty. Mr.
Weinstein opined that the parties would look to the per-user, per-month rather than
the hefty 30% revenue share. Appx16098—16099(q77). The unsigned Verizon
MOU contemplated a 6-cents per-user, per-month for every Verizon subscriber
regardless of whether they used Youtoo’s products. Appx16100—16101(980). The
signed Verizon MOU contemplated 11-cents per-user, per-month for every user
who watched for five minutes. Appx16100(979). Since not all Twitter users
watched videos and that infringement occurred only on Twitter mobile, Mr.
Weinstein adjusted the 11-cents based on Twitter internal statistics to reach an 8-
cent data input for the signed Verizon MOU. Appx16100(979).

The Asia TV agreement contained a somewhat different structure. Again,
Mr. Weinstein elected not to use the 20% to 30% revenue share but instead used
payment frameworks based on the number of “simultaneous users” of Youtoo’s
product. Appx16086—16087(58); Appx16098—16100(9477-78). Because the
simultaneous user payment tier included video cataloging, Mr. Weinstein
apportioned out those cataloging costs based on other inputs in the agreement to

identify a $7.93 royalty per simultaneous user. Appx16086—16087(58). Mr.
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Weinstein further apportioned this per-simultaneous-user input downward based
on Twitter usage statistics of one of the accused features—posting from the in-app
video camera of the Twitter app—to reach an adjusted 13-cent input. Appx16099—
16100(478). Ultimately, Mr. Weinstein concluded that the parties would begin
their reasonable royalty negotiation based on the licenses in the 6-8 cent Verizon
range.

Mr. Weinstein also relied on a “Deal Review” document in which Twitter
projected gross profits of 10 cents per user per month from one monetization
method of that limited-feature livestreaming app. Appx16128—Appx16130(9140).
Mr. Weinstein then opined that the parties would allocate those incremental gross
profits according to Twitter’s typical return on invested capital, resulting in an
additional 7 cent, per-user per-month data point. Appx16135-16136(99158-159).

A.  Mr. Weinstein’s damages opinion was admissible.

Valuing patent damages involves “approximation and uncertainty.” Willis
Elec. Co. v. Polygroup Ltd. (Macao Com. Offshore), 166 F.4th 1363, 1374 (Fed.
Cir. 2026). When damages take the form of a reasonable royalty, the “negotiation
is inherently counterfactual”—a “legal fiction”—that “necessarily mak[es]
assumptions about market conditions, technological value, and bargaining
positions that cannot be proven with mathematical certainty.” Id. The framework

is designed to produce an “informed estimate designed to reflect the economic
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value attributable to the patented invention.” Id. at 1375.

VidStream met its admissibility burden. Specifically, VidStream showed
Mr. Weinstein’s opinion was based on “sufficient facts and data” that is a product
of reliable principles and methods and that is reliably applied to the facts of the
case. Fed. R. Evid. 702. Questions of sufficiency and reliability, as with all
evidentiary issues, are reviewed for abuse of discretion. Willis, 166 F.4th at 1371.

Twitter’s appeal argues many facts. But courts may not “exclude an expert’s
testimony on the ground that the court believes one version of the facts and not the
other.” Fed. R. Evid. 702, 2000 Amendment Adv. Comm. Notes. Fact disputes
remain for the jury. i4i Ltd. P’ship v. Microsoft Corp., 598 F.3d 831, 856 (Fed.
Cir. 2010). The only question is whether the expert’s challenged opinion is relying
on a sufficient basis of information that is reliably applied to the facts. Fed. R.
Evid. 702(b)—(d).

1. Twitter’s argument based on trial testimony is procedurally

1IMp1roper.

Twitter challenged admissibility only once in a written Daubert motion. At

trial, Twitter did not seek to strike Mr. Weinstein’s testimony. During post-trial
proceedings, Twitter made clear its arguments were based only on substantial
evidence—not any changed circumstances regarding the district court’s original
admissibility decision. Appx25449-25450 (“Twitter’s IMOL and weight-of-the-

evidence/excessiveness new trial requests do not challenge admissibility.”).
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Twitter’s claimed admissibility error here thus depends solely on the Daubert
record. Any issue regarding whether proof was sufficient at trial is a substantial
evidence issue Twitter has not re-urged. See Willis, 166 F.4th at 1377
(“[C]hallenged testimony does not become unreliable simply because a party
believes an expert should have presented information to the jury differently.”).

2.  Mr. Weinstein’s comparable license theory was based on sufficient
facts and data and reliable principles and methods.

Twitter’s appeal fails to identify the grounds on which it challenges Mr.
Weinstein’s opinions—e.g., sufficient facts or data, methodology, or application.
Twitter also does not identify any record evidence purportedly establishing the
insufficiency of any step in Mr. Weinstein’s analysis or insufficiency of facts
supporting Mr. Weinstein’s conclusions. Barry v. DePuy Synthes Companies, 164
F.4th 896, 910 (Fed. Cir. 2026) (“[T]he district court failed to cite any actual
evidence . . . to support its conclusion that the flaws it found in Neal’s survey,
methods, and opinions render his testimony unhelpful to the trier of fact under
Rule 702(a) or inadmissible under Rule 104(a).”). Regardless, the district court

acted within its discretion in admitting the evidence as to comparability.

a. Mpr. Weinstein showed sufficient technical and economic
comparability.

Mr. Weinstein relied on sufficient facts and data and reliable principles to

conclude that the three Youtoo licenses and the Deal Review document were
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sufficiently comparable to the license that would result from the hypothetical
negotiation. Twitter never sought evidentiary exclusion of any of the three Youtoo
licenses on an individual basis, Appx16024—-16055, and Twitter did not object to
the admission of any of the underlying evidence at trial. Appx1161(34:3-7);
Appx1457(56:12—14); see also Bio-Rad Lab’ys, Inc. v. 10X Genomics Inc., 967
F.3d 1353, 1374 (Fed. Cir. 2020) (denying new trial based in part on similar facts).
Mr. Weinstein reasonably relied on and reliably applied this information.
Twitter first contests Mr. Weinstein’s reliance on the Youtoo licenses because they
are for a software embodiment rather than patent rights. That difference does not
foreclose admissibility. This Court has approved a damages analysis based on
“distribution rights to the [patent-practicing] software product,” which “provided
no patent license.” SSL Servs., LLC v. Citrix Sys., Inc., 769 F.3d 1073, 1093-94
(Fed. Cir. 2014). District courts have discretion to admit such evidence as such
licenses are “sufficiently probative.” Id. So long as the opinion “address[es] the
difference between the license negotiations and any hypothetical negotiation,”
“any issues regarding their fit to the precise facts presented should be addressed by
way of cross-examination.” Id. at 1094; see also ActiveVideo Networks, Inc. v.
Verizon Commc'ns, Inc., 694 F.3d 1312, 1333 (Fed. Cir. 2012) (argument that
license “covered ActiveVideo patents and software services . . . without any

attempt to disaggregate” went “to the weight to be afforded the testimony and not
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its admissibility™).

Mr. Weinstein also addressed the differences. Mr. Weinstein relied on
testimony from Dr. Jones and Mr. Reed that the software licensed in the
agreements included patent-practicing software. Appx25064—25090;
Appx16096(note 170); Appx16085 (note 103); Appx25227-25282; Appx16094;
Appx16064. Dr. Jones charted Youtoo’s patent-practicing software to the *304
Patent. Appx25064-25090. Mr. Reed testified under oath that the “services were
covered by the patents.” Appx16320(182:21-25). Mr. Weinstein also relied on
other documentary information. Appx16096(note 170); Appx16085(note 103);
Appx16094. There was no contrary evidence as to whether the patents covered
Youtoo’s software, nor did Twitter factually contend at any time that the licensed
software does not practice the patents. The district court had this information
when reviewing admissibility, and it correctly concluded that Mr. Weinstein had
sufficient facts and data to conclude that the Youtoo licenses provided access to the
patented technology.

Mr. Weinstein also addressed the differences between these negotiations and
the hypothetical negotiation as it related to the nature of the license. Mr. Weinstein
acknowledged that these were licenses to use patent-practicing software rather than
bare licenses to patents. Appx16098(976). Twitter complains that Mr. Reed

himself never sought to carve up the Youtoo software to value the non-patented
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pieces. Br. at 64. But Mr. Weinstein and VidStream addressed this issue in a
different way by estimating the value of unpatented software consistently with how
Twitter values software. Mr. Weinstein relied on evidence indicating that Twitter
valued software “based on the cost to replicate the technology acquired.”
Appx16129(9140). Based on the information available, Mr. Weinstein concluded
that Twitter’s own costs for the Periscope and Vine apps could be a “reasonable
benchmark for Youtoo’s software development costs that could be apportioned
out.” Appx16130(9140). He did so in his ultimate royalty opinion.
Appx16138(9169-170). Thus, using Twitter’s own methodology, Mr. Weinstein
apportioned out the software part of the Youtoo software licenses leaving an
estimate of the patented technology remaining. He performed a similar cost
removal for unpatented aspects related to the Periscope Deal Review document.
Nor was there a different or better license to the patents that Mr. Weinstein
ignored. Twitter refers to the cost paid in bankruptcy, but that transaction occurred
when the patents were both invalid under section 101 and simultaneously under
IPR attack while held in a bankrupt company. See Spectralytic, Inc.. v. Cordis
Corp., 649 F.3d 1336, 1347 (Fed. Cir. 2011) (affirming award despite lower patent
sale for “$4 million plus a contingent 25-percent recovery” because, in light of
validity risk, “the value assigned . . . would have reflected a very deep discount.”).

Mr. Weinstein addressed this. Appx16074.
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Nor does Twitter contend that any of Mr. Weinstein’s opinions are
foreclosed within the same evidence on which he relies or “untethered” from the
licenses themselves. See EcoFactor, Inc. v. Google LLC, 137 F.4th 1333, 1345-46
(Fed. Cir. 2025). Mr. Weinstein did not, for example, suggest that Verizon agreed
to the unsigned MOU.

In short, Mr. Weinstein’s comparability opinions were admissible.

b.  Twitter raises no admissibility issue regarding the Youtoo
licenses.

“['T]he issue of comparability is often one of sufficiency of the evidence, not
admissibility.” Bio-Rad Lab’ys, Inc., 967 F.3d at 1373. And the “degree of
comparability of the license agreements is a factual issue best addressed by cross
examination and not by exclusion.” Id. at 1374 (cleaned up). Twitter raises no
admissibility issue related to comparability as to any license, much less anything
extreme enough for reversal.

Twitter first suggests that Mr. Weinstein could not consider these licenses
comparable because Twitter entered into various lump sum patent licenses. Br. at
60. Twitter never raised this issue during Daubert. Appx16024—16055. Twitter’s
damages expert also found Twitter’s licenses irrelevant, and Mr. Weinstein agreed.
Appx25038(note 4); Appx16102—16112. Twitter never even admitted these
licenses at trial. The argument is thus forfeited.

In any event, whether a Twitter licensing policy can be inferred from
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produced licenses, and whether that inferred policy dictates the hypothetical
negotiation, are questions about which facts are “most relevant or reliable” and are
for the jury to decide. i4i, 598 F.3d at 856; see also Fed. R. Evid. 702, 2000 Adv.
Comm. Notes. This Court has also held that it is unreliable to opine based on a
licensing policy, Omega Patents, LLC v. CalAmp Corp., 13 F.4th 1361, 1379 (Fed.
Cir. 2021), yet Twitter here suggests the opposite—that it would be per se
unreliable to depart from an inferred one. The time and place for Twitter to litigate
this issue was at trial to the jury. Twitter missed its opportunity.

Twitter also suggests per se unreliability because the Youtoo licenses
included services that Twitter “had no use for.” Br. at 62. This is a matter of
adjustment, not exclusion. And Mr. Weinstein adjusted for that unpatented
software to estimate the value of the patents in Youtoo’s licensed commercial
embodiment, using Twitter’s own software valuation method. Appx16129—
16130(99139-140); Appx16138(4169—-170). That is sufficient to reliably opine
about the license applied to the hypothetical negotiation.

Twitter raises additional fact arguments about Asia TV specifically (despite
acquiescing in the admission the license). Here, too, Mr. Weinstein reliably
adjusted the license to address different facts. Given that the patented technology
improves video server system efficiency, Youtoo’s pricing of server bandwidth in

its Asia TV license was a reliable input. Appx16085—-16086(56); Appx16098—
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16100(9976-78). Based on Twitter usage information, Mr. Weinstein also dropped

the royalty 98%. Appx16099-16100(9 78).

c. Twitter raises no admissibility issue regarding the Periscope
Deal Review profit projection.

Twitter raises no admissibility issue with the “comparability” of the profit
projections in the Periscope Deal Review. Again, the document was admitted
without objection, and Twitter made no attempt to explain it away.

As Mr. Weinstein analyzed, Twitter projected that it could use Periscope to
generate a gross profit of 10 cents per-user, per-month from ad insertion into some
Periscope livestreams. Appx16128-16130(9140); Appx16135—-16136(9159).
Periscope is the first infringing feature, and this evidence is thus a key insight into
Twitter’s expectations and the value it saw in the technology before the
hypothetical negotiation.

Twitter contends that Mr. Weinstein could not rely on this document
because it involves monetizing advertisements on Periscope videos and the
technology is not about ads. Br. at 62. But at the time, the only videos in which
the ads would be inserted resulted from infringing livestreams. When Periscope
was released, there was no other way to use the app. Appx25288. Indeed, the
district court also had evidence that Twitter did not implement a non-infringing
way to upload video until two-and-half years later. Appx25307-25308 (describing

release of in-app-camera upload alternative). Twitter’s appeal argument is instead
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a classic fact dispute for the jury.

Twitter also argues that the Periscope Deal Review could not be comparable
because (according to unsupported attorney argument) the only reasonable
interpretation of the Periscope deal review is that Twitter bought a company for
$70 million expecting to lose $5 million a year on it, and that Mr. Weinstein could
not opine on a document—that Twitter had never addressed before—without pre-
rebutting such advocacy. Br. at 62—63. But there are equally plausible
interpretations of the document that VidStream presented to the district court. For
example, the document contains negligible infrastructure costs for the actual VIT
feature for which the projection applied. Appx5013. Mr. Weinstein testified at
trial about this distinction. Appx1546—1547(145:11-146:18). And the courts are
under no obligation to ensure that infringement is a profitable enterprise.
Monsanto Co. v. Ralph, 382 F.3d 1374, 1384 (Fed. Cir. 2004). Mr. Weinstein’s
use of gross profit from a projection near the hypothetical negotiation of the
expected profit potential of monetizing infringing videos was admissible.

3. Mr. Weinstein’s apportionment analysis was based on sufficient
facts and data and the product of reliable principles.

Mr. Weinstein’s opinion is also sufficiently apportioned. Mr. Weinstein
took the values contemplated or agreed for the Youtoo licenses and removed the
unpatented software features based on Twitter’s software-valuation practices for

his ultimate royalty. That left Mr. Weinstein with an estimate of value of the
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patented technology within Youtoo’s software in the Verizon and Asia TV
licenses. This same software deduction applied to remove the value of the
Periscope software in the Periscope projection. This was Mr. Weinstein’s analytic
effort to remove unpatented software from the Youtoo licenses and the non-
infringing features from Periscope.

As to the Youtoo licenses, after removing an estimated value of non-patent-
related software, Mr. Weinstein adjusted the estimate of the patented features of
the software product to apply to the infringing features of Twitter’s products.
Claim 17 is not a method claim, and every infringing app contained the infringing
instructions irrespective of use. Appx1335(208:5-7). The royalty base therefore
appropriately included all users, consistent with the 6-cent Verizon MOU proposal.
Lucent Techs., Inc. v. Gateway, Inc., 580 F.3d 1301, 1334 (Fed. Cir. 2009)
(“[P]otential licensors and licensees routinely agree to royalty payments regardless
of whether the invention is used frequently or infrequently by the consumer.”).
Mr. Weinstein selected this base given that every app infringed as well as the
existence of administrative difficulties, Appx16099(q77).

Moreover, since each of these Youtoo licenses contained different payment
structures, Mr. Weinstein adjusted them to account for a usage-agnostic royalty
base, consistent with the Verizon-proposed MOU. The signed Verizon MOU

contemplated a royalty (11 cents per-user, per-month) that applied based on the
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number of users who watched Youtoo’s cable channel (which reflected in part
user-generated content created via patented technology). Appx16100(979).
Accordingly, Mr. Weinstein adjusted this figure to reflect the number of users who
watched mobile video on Twitter (again, reflecting in part user-generated content
created via patented technology). Appx16100(979).

The Asia TV license included payment terms based on the bandwidth of
simultaneous users using Youtoo’s technology. Mr. Weinstein adjusted this term
downward by 98% to reflect usage statistics as an estimate of how to apply the
Youtoo bandwidth payment term. Appx16099(978). These steps reliably adjusted
the two usage-based Youtoo licenses to reflect the per-user, per-month usage-
agnostic structure in the third.

Mr. Weinstein’s Periscope analysis was simpler because it addressed an
accused feature at a time when all videos on the accused app would have been
made through infringement. As with the Youtoo analysis, Mr. Weinstein
addressed unpatented features through his development cost removal.
Appx16128-16130(9140). Mr. Weinstein then split how Twitter and Youtoo
would address the incremental benefits based on Twitter’s average capital return.
Appx16135-16136(159).

Twitter’s individual criticisms reflect a mischaracterization of Mr.

Weinstein’s opinions. The adjustments to Asia TV and the signed MOU were to
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modify the rate in these licenses to reflect Mr. Weinstein’s usage-agnostic base,
and no Periscope base adjustment was required because at the time the only videos
on Periscope infringed.

Collectively, Mr. Weinstein used sufficient facts and data and rationally
adjusted them to the circumstances of the hypothetical negotiation. VidStream met
its admissibility burden. Twitter could have offered evidence to litigate these facts
to the jury. But because the district court properly admitted Mr. Weinstein’s
opinion, Twitter cannot receive its requested new trial.

4. The district court applied the appropriate standard and adequately
explained its admissibility decision.

The district court issued a 9-page order denying Twitter’s Daubert motion.
Twitter accuses the ruling of having “ignored consequences” while attempting to
“cover [Mr. Weinstein’s] flaws,” amounting to a “conclusory cosign” that was so
deficient as to constitute an abuse of discretion entitling Twitter to a new trial. Br.
at 56, 64—65. Twitter also suggests that the district court applied the wrong
standard in reasoning that exclusion of testimony is “the exception, not the rule.”
Appx21.

Twitter misunderstands Rule 702. Nothing about Rule 702 is designed to
enable a losing litigant to receive a new trial because a district court did not
expressly address every argument it raised. Indeed the 2000 amendment made

clear that “nothing in the amendment requires the court to nitpick an expert’s
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opinion.” The 2000 recognize that “rejection of expert testimony is the exception
rather than the rule,” and the 2023 notes did not reject that characterization. The
district court’s description remains the governing standard in the Fifth Circuit.
Puga v. RCX Sols., Inc., 922 F.3d 285, 294 (5th Cir. 2019); accord Whalen v.
Monsanto Co., No. 24-30105, 2024 WL 4524170, at *7 (5th Cir. Oct. 18, 2024).

Twitter also cannot receive reversal on this ground because the district
court’s decision still admitted admissible evidence, even if it left Twitter
unfulfilled. Fed. R. Civ. P. 61. Even if an inadequate explanation could be error, it
cannot be a basis for reversal because it is harmless. Twitter also never sought a
more fulsome explanation. In any event, the district court’s conclusions as to
comparability and apportionment are also both firmly rooted in this Court’s
precedent. See Bio-Rad, 967 F.3d at 1373 (“[Clomparability is often one of
sufficiency of the evidence, not admissibility.”).

5. There are no legitimate policy concerns weighing against admission
of Mr. Weinstein’s testimony.

Both Twitter and its amicus complain mightily of the size of the award, an
alleged “anchoring effect” of the testimony, and whether Mr. Weinstein’s
conclusions were correct. But as the district court recognized, its role is to focus
on “principles and methodology, not on the conclusions that they generate,” and
“the Daubert inquiry may not replace the adversarial system.” Appx21-22 (citing

Daubert v. Merrell Dow Pharms, Inc., 509 U.S. 579, 595 (1993) and Pipitone v.
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Biomatrix, Inc., 288 F.3d 239, 249-50 (5th Cir. 2002)).

The jury’s award—approximately 1 cent per user per month—is also not
excessive. Twitter elected not to present its own damages expert at trial, and it has
not shown what it believes the damages award should have been. With no
lodestar, Twitter asks this Court to re-weigh the facts. This Court should decline to
substitute Twitter’s factfinding for the jury’s.

There is also no legitimate concern about the effect of affirmance here on
future cases. The Youtoo licenses existed years before any contemplated litigation,
and the Deal Review document was Twitter’s own. Mr. Weinstein’s model
depended on Twitter’s unique method of valuing software at replication cost rather
than some other value benchmark. Future cases will depend on different facts that
are unique to those cases. And future litigants, unlike Twitter, might also present
contrary evidence to explain that valuation method or propose a different one.
Future litigants might also present historic usage information to counter damages
evidence, rather than deleting that information while a case is pending, as Twitter
did here. No fair policy counsels toward using Daubert to save Twitter from the
results of its own documents and strategic litigation choices.

6. This Court’s damages framework based on the Garretson profit-
disgorgement precedent should be reconsidered en banc.

Mr. Weinstein’s opinion is admissible under this Court’s existing precedent,

but an en banc Court should also reconsider its apportionment framework. The
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Court has relied on Garretson v. Clark, 111 U.S. 120, 121 (1884) to apply its
current apportionment requirements. Garretson, however, was decided before the
advent of the reasonable royalty, and the Supreme Court has never concluded that
Garretson’s test applies to the reasonable royalty. The Supreme Court first
directly recognized the reasonable royalty in Dowagiac Mfg. Co. v. Minnesota
Moline Plow Co., allowing proof by “general” evidence “considering the nature of
the invention, its utility and advantages, and the extent of use involved.” 235 U.S.
641, 648-49 (1915). Congress enacted the current damages statute incorporating
the remedy under this view. See N.L.R.B. v. Amax Coal, a Div. of Amax, 453 U.S.
322,329 (1981). Under the canons of statutory construction, the term “reasonable
royalty” in 35 U.S.C. § 284 therefore means what it meant in Dowagiac—a
measure of damages to be determined by the jury based on general evidence of
“the nature of the invention, its utility and advantages, and the extent of the use
involved.” Dowagiac, 235 U.S. at 648—-50. Mr. Weinstein’s standard is admissible
under this Court’s existing framework, and it is even more so under Dowagiac.
This Court’s extension of Garretson to reasonable royalties should be
reconsidered.

B.  Twitter’s Claim-17-only argument is forfeited and wrong.

Beyond its Rule 702 arguments, one final damages argument remains:

Twitter urges a discrete substantial-evidence challenge that “the jury had no basis
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to determine the economic relationship between Claim 17 and the non-infringed
claims. Br. at 71-73.

The argument is forfeited. At 50(a), Twitter did not make any product-
specific IMOL argument, Appx25347-25376, and it presented only a new-trial
argument on relative claim value, Appx25369. The only related argument in 50(b)
was this: “no reasonably jury could have relied on Mr. Weinstein’s overall
apportionment analysis to determine the value of Claim 17 because Mr.
Weinstein’s damages estimate assumed that Vine infringed.” Appx25393
(emphasis added). VidStream pointed out forfeiture of this product-specific
argument, Appx25428, and Twitter failed to renew its original relative-claim-value
argument in its 50(b) motion. All of Twitter’s substantial evidence arguments are
forfeited. OneBeacon Ins. Co. v. T. Wade Welch & Assocs., 841 F.3d 669, 680
(5th Cir. 2016) (only arguments made in both 50(a) and 50(b) motions are
preserved).

They are also wrong. Twitter is first wrong in its forfeited argument about
Vine damages that it raised only in 50(b). The jury had evidence to address the
issue. Dr. Jones informed the jury of what features infringed which claims,
Appx1279(152:15-25); Appx1329-1331(202:21-204:8), and Mr. Weinstein
informed the jury of his royalty amounts for each feature, Appx10005, as well as

royalty base information. Appx1460—-1461(59:3—-60:2).
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There is also no basis for reversal for Twitter’s forfeited argument about the
relative value of Claim 17. Mr. Weinstein opined that the parties would not
negotiate on a claim-by-claim basis, Appx16137(9162), and Twitter declined to
contest this opinion or have Mr. Weinstein address it at trial. Willis, 166 F.4th at
1377 (“[C]hallenged testimony does not become unreliable simply because a party
believes an expert should have presented information to the jury differently.”).
Excluding the other claims from the award was also within a juror’s common
sense. Twitter says that the non-infringed, invalid patents are “worthless.” Br. at
1. Twitter cannot say the opposite when convenient to escape a judgment it wishes
not to pay.

The jury also could have relied on other evidence. Mr. Weinstein’s Deal
Review analysis about the infringing Periscope app independently supports the
award. Appx16128—-Appx16130(9140). The jury also could have used the
revenue-share terms from Youtoo’s licenses and applied it to the $60 million/year
Periscope projection, Appx1501(100:13—17). The jury could have used the
software deduction and treated that as sufficient to remove any linear-television-
related benefits attributable to the non-infringed claims. The $70 million price to
purchase Periscope was also part of the record. Appx1537(136:14—17).

This is unlike RexMedical, L.P. v. Intuitive Surgical, Inc., 156 F.4th 1289

(Fed. Cir. 2025). For one, Twitter’s argument is forfeited. But here the jury also
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had other data to adjust the award, including how to value unpatented software and
a Deal Review document related to only the infringing feature and not the others.
The Court should reject this forfeited argument.

IV. THE PREJUDGMENT INTEREST AWARD IS WITHIN THE DISTRICT
COURT’S DISCRETION.

Twitter fails to identify any error in the district court’s prejudgment interest
award. “Generally, prejudgment interest should be awarded from the date of
infringement to the date of judgment.” Nickson Indus., Inc. v. Rol Mfg. Co., 847
F.2d 795, 800 (Fed. Cir. 1988).

Twitter suggests that the district court abused its discretion in awarding
prejudgment interest from the date of first infringement because the jury’s damages
award must have been a running royalty structure. Br. at 74. But Twitter never
asked for a special interrogatory on royalty structure, the jury had evidence of
lump-sum structures, and the jury did not adopt Mr. Weinstein’s opinion.
Appx1429(28:11-18); Appx1514-1515(113:13—-114:3). In these circumstances,
the district court had discretion to award prejudgment interest on the entire amount.
Telcordia Techs., Inc. v. Cisco Sys., Inc., 612 F.3d 1365, 1378 (Fed. Cir. 2010)
(affirming interest on entire award despite plaintiff proposing running royalty and
district court conclusion verdict was “for past infringement only”).

Nor was the district court required to accept Twitter’s two-year stay

argument. At most, Twitter highlights that a district court might have had power to
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accept Twitter’s argument, not that it was required to. See Uniroyal, Inc. v.
Rudkin-Wiley Corp., 939 F.2d 1540, 1546 (Fed. Cir. 1991). The parties also never
stopped litigating the dispute—parallel proceedings were ongoing throughout the
entire stay—and the district court could reject Twitter’s request at least on that
basis.

CONCLUSION

The district court’s judgment should be affirmed in full.
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