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REPRESENTATIVE PATENT CLAIMS AT ISSUE

U.S. Patent No. 8,464,304, Claims 17 and 22

17. A non-transitory computer storage medium encoded with a
computer program,
the program comprising instructions that when executed by
data processing apparatus cause the data processing
apparatus to perform operations comprising:
displaying, on a client computing device, a user interface adapted to
allow a user to
selectively record content including high definition video content
through a digital camera communicably coupled to the client
computing device, wherein the user interface is provided in
accordance with instructions received from a server system and
the instructions cause the content to be captured in accordance
with predetermined constraints that include a frame rate defined
by the instructions:
receiving a user selection to record content;
capturing high definition video data using the digital camera during a
continuous recording segment;
formatting the high definition video data in accordance with the
predetermined constraints; and
transmitting at least a portion of the formatted high definition video
data to a storage server of the server system during the continuous
recording segment.

22. A non-transitory computer storage medium encoded with a
computer program,
the program comprising instructions that when executed by data
processing apparatus cause the data processing apparatus to
perform operations comprising:
displaying, on a client computing device, a user interface adapted to
allow a user to
selectively record content including high definition video content
through a digital camera communicably coupled to the client
computing device, wherein the user interface is provided in
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accordance with instructions received from a server system and
the instructions cause the content to be captured in accordance
with predetermined constraints that include a frame rate defined
by the instructions;
recelving a user selection to record content;
capturing high definition video data using the digital camera during a
continuous recording segment;
formatting the high definition video data in accordance with the
predetermined constraints;
establishing a connection with a content submission server in response
to a user selection to upload the high definition video data; and
transmitting the formatted high definition video data to a storage
server of the server system using the connection in response to the user
selection,
wherein the predetermined constraints are adapted to facilitate
transcoding of the formatted high definition video data into a
format appropriate for inclusion in a linear television
programming broadcast.

-11 -
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STATEMENT OF RELATED CASES

Pursuant to Federal Circuit Rule 47.5(a)(1), counsel is aware of
the following cases that were previously before this Court: Youtoo
Techs. LLC v. Twitter, Inc., No. 2017-106 (Fed. Cir. Dec. 22, 2016)
(Linn, dJ., joined by Lourie and Taranto, JdJ.); Twitter, Inc. v. VidStream
LLC, Nos. 2019-1708, -1709, reported at 825 F.App’x 844 (Fed. Cir.
Sept. 3, 2020) (Reyna, J., joined by Prost, C.J. and Hughes, J.);
VidStream LLC v. Twitter, Inc., Nos. 2019-1734, -1735, reported at 981
F.3d 1060 (Fed. Cir. Nov. 2020) (Newman, J., joined by O’Malley and
Taranto, JdJ.); and VidStream LLC v. Twitter, Inc., No. 2024-2265 (Fed.
Cir. November 19, 2024) (Reyna, J., joined by Linn and Stoll, JJ.).

During this litigation Twitter Inc. merged into X Corp. Both

parties have continued to refer to the defendant as “T'witter.”
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INTRODUCTION

This case does not add up. The asserted patents were never
licensed. Their original owner never turned a profit and went
bankrupt. The patents were purchased out of bankruptcy—as part of a
broader portfolio—for $5.5 million and transferred to VidStream, their
current owner. The purpose of this transaction? To sue Twitter. When
the district court proceedings were complete, VidStream received a
windfall that is over thirty times the patents’ purchase price.

Twitter never had any interest in, nor any use for, these patents.
As the jury largely understood, they are worthless; of the six asserted
claims, the jury found five invalid. But these patents should never have
made it to trial because they are invalid. Both claim the idea of
capturing a certain type of video content on a user’s device and
distributing it over the internet. And the claims do so with functional,
results-based language while relying on generic technology. Scores of
this Court’s precedents hold that these types of patents—directed at
collecting, formatting, and transmitting video data—fail under 35

U.S.C. § 101.
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Claim 17, the only claim the jury spared, is nearly identical to
Claim 22, which the jury found obvious, anticipated, or both under prior
art known as the Covell System. The facts that support the jury’s
invalidity finding on Claim 22 apply to Claim 17 as well. And
VidStream never challenged that the Covell System covered the only
limitation included in Claim 17 not included in Claim 22: livestreaming.
VidStream did not even introduce any invalidity testimony. Claim 17 is
accordingly obvious under and anticipated by the Covell System.

In any event, the $105 million damages award cannot stand. The
district court allowed VidStream’s expert, Mr. Weinstein, to tell the jury
that Twitter would have agreed to pay $632 million—over one hundred
times VidStream’s purchase price—to license the six claims. The
methodology underlying this testimony was unreliable. His damages
opinion relied on four documents—none mentioned the asserted
patents, none were limited to the relevant technology, and three did not
result in an executed agreement (indeed, one was a slide from a
presentation deck). Mr. Weinstein also made no attempt to apportion
the royalty base. And the royalty rate did not come close to

apportioning out the non-accused features in the agreements. Further,
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Mr. Weinstein did not provide any testimony on Claim 17’s standalone
value, yet the jury awarded $105 million—one-sixth of Mr. Weinstein’s
amount—for the infringement of only Claim 17. And the district court
nearly doubled the jury’s necessarily speculative award by adding over
$70 million in prejudgment interest.

The jury should never have been exposed to Mr. Weinstein’s
unreliable methodology in the first place. This Court has made clear
that expert testimony must be subjected to exacting scrutiny—juries
are asked to resolve complex and technical issues, and therefore district
courts must gatekeep them from unreliable testimony. Here, however,
the district court’s Daubert order started from the presumption that
expert testimony 1s admissible, effectively turning Rule 702 on its head.
The court then merely restated Mr. Weinstein’s conclusions. The
result? The jury handed VidStream, an entity that has not contributed
anything to science or technology, $105 million based solely on
guesswork.

Each of the errors as to Claim 17’s validity provides independent

grounds for this Court to reverse. But at a minimum, the jury’s
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damages verdict must be vacated and reduced to nominal damages or

remanded for a new trial.

JURISDICTIONAL STATEMENT

The district court had jurisdiction over VidStream’s patent
infringement claims under 28 U.S.C. § 1331. The court entered final
judgment effective November 18, 2025. Appx95. Twitter timely filed a
notice of appeal on December 12, 2025. Appx16694-16697. This Court
has jurisdiction under 28 U.S.C. § 1295(a)(1).

STATEMENT OF THE ISSUES

1. Is a patent claim directed to collecting, processing, and
outputting a particular kind of video data using generic computer
technology unpatentable under 35 U.S.C. § 101?

2.  If ajury finds one claim invalid and a near-identical second
claim valid, is the second claim also invalid when it includes only a
single unique limitation and it is not disputed that this single limitation
1s known in the prior art?

3. Should a damages award be vacated where the district court
states that the exclusion of an expert’s damages opinion is “the

exception, not the rule,” the underlying expert opinion fails to apportion
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and 1s based on documents that lack technical and economic
comparability to the asserted patents, and ultimately the jury never
hears any testimony about the standalone value of the lone claim it
found infringed?

4.  Should a prejudgment interest award be vacated when the
plaintiff sought a running royalty, but the district court calculated the
award based on an assumption that all royalties have been paid as a
lump-sum on the day the infringement began (before plaintiff owned the
patent) and continued to accrue over the years the case was stayed?

STATEMENT OF THE CASE

Twitter Is Founded As A Text-Based Social Media Platform And
Later Expands To Video

Founded in 2006, Twitter is a social media platform that
originally focused on allowing users to publish 140-character messages
known as “tweets.” Appx1674-1675; Appx1707. Although now easy to
take for granted, Twitter’s unique algorithm revolutionized media; it
facilitated myriad conversations—private, public, random, focused,
humorous, important—all at once. E.g., David Carr, Why Twitter Will

Endure, N.Y. Times (Jan. 1, 2010), https://tinyurl.com/kmfjfpm6. And
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Twitter has long allowed users to comment, like, reply, and retweet
posts, Appx1356, to increase engagement and further conversations.

Over the years, Twitter expanded its offerings beyond text
messaging by adding the ability to communicate with images and
videos. Appx1707-1708. For example, Twitter offers features that can
capture video “from the native camera application” on a cell phone and
“then [be] uploaded to Twitter.” Appx1357. Twitter users can also
capture and upload video “using the in-app camera.” Appx1924-1925.

As Twitter grew, it sought to expand its business portfolio.
Twitter purchased Vine—an upstart social media site built for “posting
and consuming short form videos.” Appx1681. Although Vine’s endless
looping of short videos was promising, Vine never earned any revenue
and “was unsuccessful in maintaining its user growth over time.”
Appx1682-1683; Appx1679. Twitter never “monetized” Vine due to its
“small ... audience” and ultimately shut it down. Appx1709; Appx1472-
1474.

Twitter also acquired Periscope, a livestreaming application.
Appx1502; Appx1277-1278. Like Vine, Periscope was never monetized

due to its small audience and was eventually shut down. Appx1709;
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Appx1472-1474. By the time Twitter integrated Periscope’s technology
into its app, another popular social media platform had introduced
similar livestreaming features. See, e.g., Appx1676-1678 (discussing
“Facebook’s Instagram Live” feature).

Twitter Is Not Interested In Youtoo’s Social Media Television
Ideas

Youtoo Technologies is a now-defunct startup that focused on
putting user-generated video content on television. Appx1142-1143.
Among other things, it provided “software, professional services,
technical know-how and technical support” to a handful of television
networks. Appx1225. There is no evidence that Youtoo ever licensed its
patents to any company, licensed its technology to any social media
company, or turned a profit. See Appx1104; Appx1224-1225.

In mid-2013, Youtoo began reaching out to Twitter with pitches
for a collaboration. Appx1169-1170; Appx1809-1810. Many of Youtoo’s
proposals were laser-focused on broadcast television—including a “TV
show game” and a “Twitter TV Network,” Appx1719—an avenue that
Twitter had no interest in pursuing, Appx1679-1680; Appx1719-1720;

Appx1723-1725. Youtoo’s pitches were mostly “at an idea stage,” “all
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over the place,” and never “showed [Twitter] a product that was well
built.” Appx1809-1811.

One of Youtoo’s chief points of contact at Twitter was Mike
Rusignola, whom it met with a few times. Appx1800; Appx1803-1806;
Appx1178; Appx1193. Mr. Rusignola “met with eight to ten companies
a day,” and “hundreds” over the course of his employment. Appx1808-
1809. Most of these meetings did not lead to a meaningful, long-term
partnership. Appx1809. Mr. Rusignola prioritized quantity over
quality because he “had to be an expert, basically, on what the
companies were doing.” Appx1810. Though Youtoo was “very
ambitious and wanted to become a Twitter partner,” Youtoo “did not
have a product [Twitter] was interested in.” Appx1804.

Twitter Is Not Interested In Youtoo’s Television-Related Patents

Unable to sell its television broadcasting ideas to Twitter, Youtoo
made a last-ditch attempt to sell its patent portfolio to Twitter.
Appx1198. That portfolio included two patents that are relevant to this
appeal: U.S. Patent No. 8,464,304 (the 304 patent), Appx101, and U.S.

Patent No. 8,601,506 (the 506 patent), Appx141.
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The ’304 and ’506 patents share a title (“Content and Creation
Distribution System”), a specification, and “are similar in content.”
Appx7. Both describe an approach to “collecting video data from a user,
converting that video into the desired format, and distributing the
converted video to a distributor.” Id.

The patents’ common specification acknowledges that sharing
video content over the internet was “relatively easy” to do at the
relevant time because, among other things, a “number of video sharing
sites allow[ed] people to upload, encode and share videos on the web.”
Appx125(1:17-18, 1:45-48).

Given this existing technology, the patents’ main claimed advance
was making the already “relatively easy” video upload process easier.
1d.(1:17-18, 2:57-65). The second sentence of the specifications’
summary of the invention emphasizes that the claimed system can
provide “users with ... an easy-to-use interface, [that] does not require
the users to have knowledge of video formatting or computer filing
systems, and automatically uploads video files or other content to a
server.” 1d.(2:60-65); see also Appx126(3:14-20) (claimed system “can

facilitate convenient creation and seamless uploading”). “For example,”
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the claimed system “can ensure that the submitted video files satisfy
certain parameters so that the files have a quality level appropriate for
inclusion in linear television programing and so that the file can be
automatically and conveniently transcoded into one or more video file
formats”™—a type of approach the claims refer to as applying
“predetermined constraints.” E.g., Appx126(3:20-25, 4:6-10);
Appx138(27:56-28:10). The claimed invention can thus “be used to ...
eliminate confusion, time and expense associated with sourcing and
copying crowd-sourced or user generated content that can potentially be
generated in multiple formats” and “reduce cost at the production
stage[,] ... provid[ing] a production team with more time for creative
aspects of a production process to produce a more compelling broadcast
product.” Appx128(7:17-30).

The shared specification also makes clear that the claimed
inventions do not need any specialized computer hardware or software.
The claimed invention can be “realized in digital electronic circuitry, or
in computer software, firmware, or hardware” and can be employed
“[r]egardless of device or operating system.” Appx133(18:22);

Appx137(25:50-52). In addition, “the actions recited in the claims can

-10 -
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be performed in a different order and still achieve desirable results” and
even specific embodiments can be “modiffied] ... without departing from
the spirit and scope of the disclosure,” including by “re-order[ing],
add[ing], or remov[ing] steps.” Appx137(25:42-46); Appx138(27:50-55).

Two of the 304 patent’s claims are relevant to understanding the
invalidity questions in this appeal: Claim 22—which the jury found
invalid and not infringed; and Claim 17—which the jury found valid
and infringed.

Claim 17 is nearly identical to Claim 22. Both claims teach a
“computer storage medium encoded with a computer program” that
facilitates “capturing,” “formatting,” and “transmitting” video data upon
“recelving” a user’s selection through an interface “display[ed] on a
client computing device.” Appx139(29:23-27, 29:65-30:2). And the
content in both claims is captured “in accordance with predetermined
constraints that include a frame rate defined by the instructions”
received “from a server system.” Appx139(29:27-31, 30:2-6).

But Claim 17 has one (and only one) element that Claim 22 does
not recite: “transmitting at least a portion of the formatted high

definition video data to a storage server of the server system during the

-11 -
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continuous recording segment.” Compare Appx139(29:18-39) with
Appx139(29:60-30:22) (emphasis added). All agree that this is Claim
17s “livestreaming” limitation. For comparison, the video data in
Claim 22 is transmitted “to a storage server of the server system using
the connection in response to the user selection” where it is formatted
“for inclusion in a linear television programming broadcast.”
Appx139(30:15-22).

Youtoo sent its initial email offer to sell its patent portfolio to two
non-lawyers at Twitter. Appx1731-1732. Twitter had no interest in
Youtoo’s technology and accordingly did not respond. Id. A follow-on
inquiry was ultimately met with silence. Appx1202; Appx1205-1206;
Appx3003-3005.

The District Court Holds The °304 And °506 Patents Invalid
Under Section 101

With a failed technology and no buyer for its patents, Youtoo next
turned to litigation. In March 2016, Youtoo filed a lawsuit asserting

Twitter infringed the 304 patent, the ’506 patent, and the related U.S.

-12 -
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Patent No. 9,083,997.1 Appx15001. Youtoo alleged infringement by
Twitter’s “operation of its video creation and distribution application
Vine,” the “mobile application [that] allows users to record and upload
video content.” E.g., Appx15005. The complaint neither accused
Periscope of infringement nor mentioned Claim 17 of the 304 patent.
See generally Appx15001-15009.

Twitter moved to dismiss the infringement counts that were based
on the 304 and ’506 patents under 35 U.S.C. § 101. Appx194. The
district court granted Twitter’s motion, holding that the patents were
directed to the abstract idea of “gathering, processing, and outputting
information” and did not include any inventive concept beyond that
1dea. Appx15012-15014. As the district court summarized, “[t]he
claims merely recite generic hardware used to automate an existing
process’—i.e., “uploading video into a certain format, a process that was

previously possible without the patents at issue.” Appx15012-15013.

1 This Court upheld the Patent Office’s subsequent finding that the ’997
patent is invalid. It is not at issue here. VidStream LLC v. Twitter,
Inc., 981 F.3d 1060, 1062 (Fed. Cir. 2020).

-18 -
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Youtoo later went bankrupt. The district court stayed the
litigation pending the resolution of the bankruptcy proceedings.
Appx15016.

Youtoo’s Patents Are Purchased For $5.5 Million, And VidStream
Substitutes Itself As Plaintiff, And Amends The Complaint

In April 2018, while Youtoo was in bankruptcy, VidStream LLC
acquired Youtoo’s patent portfolio, purchased for about $5.5 million.
Appx15016-15017; Appx1091. VidStream was created once it became
clear that Youtoo was destined for bankruptcy. Appx1086-1087,
Appx1090-1091. VidStream exists to “recover|[] revenue from” Youtoo’s
patents “through litigation or licensing.” Appx1106. Vidstream “has
not developed any technology,” “doesn’t make any products,” has never
“attempted to license the patents with anyone other than Twitter,” “has
never made a profit,” and “has never had any revenue.” Appx1106-
1107.

VidStream moved to substitute itself as plaintiff, sought leave to
file an amended complaint, and requested reconsideration of the district
court’s Section 101 ruling. Appx199. The district court granted each

request. Appx1-2.

-14 -
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VidStream’s amended complaint added allegations against
Periscope and “the Twitter application (with Periscope integration ...),”
and included allegations against Vine and “all similar ... or related
platforms for video creation and distribution.” Appx15038; Appx15042.
As the litigation progressed, VidStream dropped many of its
infringement claims—ultimately, it argued that Twitter infringed six
claims: Claims 17, 22, 23, and 24 of the 304 patent and Claims 23 and
24 of the 506 patent. Appx58.

VidStream accused only video uploaded or streamed directly from
the little-used in-app camera. Appx1923-1925; Appx1357-1360. The
purportedly infringing features of the in-app camera are used by only a
fraction of Twitter users. Appx1924-1925. For example, “[t]ypically,”
Twitter users “record a video, store it on their device using the native
camera,” and then “upload it to Twitter.” Appx1924. And it is
undisputed that neither Vine, nor the Twitter App’s similar “record and

share” feature, infringe Claim 17 of the 304 patent—the only asserted

claim that describes livestreaming. Appx1276-1278; Appx1329.

-15 -
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The District Court Reverses Itself On Section 101, Denies
Twitter’s Daubert Motion, And Grants VidStream Summary
Judgment

At the district court’s request, Twitter filed a renewed motion to
dismiss under Section 101. Appx206. Again, the court held that the
’304 and ’506 patents were directed to the abstract idea of “collect[ing]
data, process[ing] data, [and] output[ting] the processed data.” Appx9.
But the district court also found that BASCOM Glob. Internet Seruvs.
Inc. v. AT&T Mobility LLC, 827 F.3d 1341 (Fed. Cir. 2016), controlled
the analysis for whether the two patents included an inventive concept.
Appx9-10.

Applying BASCOM, the court found an inventive concept because
the patents took a concept that existed “in the prior art” (reformatting
user-created videos on a server after they had been uploaded) and
moved the concept earlier in the process (enforcing formatting
restrictions on the video before it was uploaded). Appx8, Appx10
(discussing the “predetermined constraints” limitation).

The claims here, the district court stated, are BASCOM “in
reverse,” so it denied Twitter’s motion to dismiss because it could not

“meaningfully distinguish the proffered inventive concept here from the

-16 -
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inventive concept” that BASCOM recognized. Appx10. That said, the
district court identified only “greater efficiency” as the benefit from the
purported inventive concept embodied by the “predetermined
constraints” language. Appx8.

Before trial, Twitter moved to exclude the opinions of VidStream’s
damages expert, Mr. Roy Weinstein, who opined that VidStream was
entitled to a running royalty of over $632 million for the six asserted
patent claims. Appx217-218. Mr. Weinstein’s calculation had three
components: (1) a royalty rate ($0.07) multiplied by (2) the royalty
base—the total number of Twitter, Periscope, and Vine users per
infringing month (8,834,871,920 Twitter users, 155,089,229 Periscope
users, and 85,087,714 Vine users). Appx1460. And from this number,
Mr. Weinstein (3) subtracted roughly $2,600,000 for “development
costs.” Appx1460-1461.

To arrive at a royalty rate, Mr. Weinstein relied on four
documents: (1) Youtoo’s Enterprise Services Agreement with Asia TV,
Appx1435, Appx5025-5050; (2) a signed memorandum of understanding
(*MOU”) between Youtoo and Verizon, Appx1438-1440, Appx5051-5063;

(3) an unsigned MOU between Youtoo and Verizon, Appx1482,
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Appx5064-5068; and (4) a slide from a Twitter presentation outlining its
prospective purchase of Periscope, Appx1497, Appx5015. See also
Appx16058-16139. None of these documents reference the ’304 or ’506
patents. Appx1162. Mr. Weinstein justified his reliance on those
documents primarily based on the testimony of Ryland Reed, a Youtoo
executive and co-inventor of the ’304 and 506 patents. Appx1531;
Appx16251.

At trial, Mr. Weinstein suggested for the first time that he also
relied on Dr. Jones, VidStream’s technical expert, in determining
comparability. Appx1531. Dr. Jones, however, did not provide any
opinion on whether the documents involved comparable technology to
the asserted patents, and Mr. Weinstein conceded on cross-examination
that he had “not ask[ed] Dr. Jones whether any of the Youtoo
agreements covered the technology” at issue. Appx1485.

Twitter laid out the problems with Mr. Weinstein’s methodology.
Mzr. Weinstein failed to establish that the four documents (which again,
do not mention the asserted patents) were technologically comparable
or structured in a manner comparable to the hypothetical negotiation.

Appx16039-16046. Mr. Weinstein also failed to apportion the royalty

-18 -
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rate or royalty base to reflect actual usage of the patented invention.
Appx16047-16051.

The district court denied Twitter’s motion to exclude without
engaging any of the problems that Twitter identified. Appx20-28.
Instead, the court began with a presumption: “the rejection of expert
testimony is the exception, not the rule.” Appx21. From there, the
district court recited Mr. Weinstein’s conclusions and announced that
his comparability and apportionment analysis was “adequate[]” and
“sound.” Appx24-27.

Also before trial, both sides moved for summary judgment under
Section 101. Twitter argued that the district court’s prior ruling
misapplied BASCOM, including because efficiency benefits that are the
result of computer automation cannot as a matter of law constitute an
inventive concept. Twitter also argued that the “predetermined
constraint limitation” was not an inventive concept based on the expert
testimony, see Appx15534-15536, including Dr. Jones’s concession in a
deposition that “the concept of distributing client-side software that
controls how video is captured ... was something that was known as of

the time of the ’304 and 506 patents.” Appx16637(55:13-17).

-19 -



Case: 26-1271  Document: 23 Page: 35 Filed: 03/19/2026

The district court rejected Twitter’s Section 101 argument largely
by repeating the reasoning of its second motion to dismiss order.
Appx29-50. Using Claim 17 of the 304 patent as “typical,” the court
found (for the third time) that the 304 and ’506 patents were directed to
an abstract idea. Appx35-37. But the court also found that no
reasonable jury could find that the “predetermined constraints”
limitation was not an inventive concept. Appx35-41. The only benefits
the court identified from moving formatting from the server side to the
user side were efficiency and improving the user experience—both
taken from a conclusory, three-sentence passage in Dr. Jones’s report.
Appx40-41. The court failed to address Dr. Jones’s concessions about
the state of the art. Compare Appx29-50 with Appx16637(55:13-17),
Appx16638(66:22-67:1, 68:13-19), Appx16640(80:7-16).

The Jury Awards VidStream $105,444,153 On Claim 17 Of The

’304 Patent And Finds The Remaining Five Claims Not Infringed
And Invalid

During the week-long trial, Twitter presented unrebutted
testimony that all six asserted claims were invalid as both obvious and
anticipated in light of a single prior art system. The jury learned that,

starting in Spring 2010, Mr. Andrew Covell had combined two pieces of
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software—Adobe Flash Media Live Encoder (“FMLE”) and the Wowza
Media Server (“Wowza”)—into a single system (“the Covell System”).
Appx1873-74. Mr. Covell’s system allowed users to record, upload, and
distribute videos on the internet. Appx1877-1878. Youtoo would later
use FMLE and Wowza when developing the asserted patents.
Appx1216-1220.

Dr. Almeroth confirmed Mr. Covell’s testimony. He recreated the
Covell System and demonstrated it to the jury. Appx1984-1990. He
then explained how the asserted claims were invalid over (1) the Covell
System, and (2) a modified version of the Covell System. The first was
the system that Mr. Covell put into public use, in which the user would
request the FMLE software from the Adobe server using a link on Mr.
Covell’s blog. Appx1999. It is illustrated below: the black arrows show
the request for FMLE software, the blue arrow shows livestreaming,
and the green arrow shows the video being distributed to end users.

Appx16676.

-21 -
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The second was a modified version of Mr. Covell’s system, in
which the FMLE software would be stored on another server system
(e.g., the Wowza server system itself) where it could be directly
downloaded by the user. Appx2000-2001.

VidStream did not present any expert testimony on invalidity.
VidStream did, however, elicit testimony from Beth Harwell—the
widow of one of the asserted patents’ co-inventors—who had a 1%
interest in VidStream, Appx1090-1091, Appx1135, meaning that she
would receive a portion of the verdict if VidStream prevailed. And in its
closing argument, VidStream told the jury that this lawsuit reflected a

team of “investors” who wanted to work with Ms. Harwell to “carry
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forward” her husband’s “inventive legacy.” Appx2214. And right before
thanking the jury for its time and attention, VidStream again
mentioned Ms. Harwell: “I kind of regret that you can’t hear anything
from ... Ms. Harwell at this moment.” Appx2284.

The jury twice asked the court for help when attempting to
calculate a damages award. It sent one note requesting “to talk to the
Judge about how to determine damages,” and later asked “[h]ow will
the money be disbursed after our ruling” and whether the jury could
“disburse it to the different plaintiff parties in a [amount] that we think
1s fair.” Appx86. The court told the jury that “[a]ny judgment will go to
Plaintiff VidStream” and that the jury could not determine how the
verdict would be divided. Id.

The jury returned a split verdict. It found that five of the six
asserted claims (Claims 22-24 of the 304 patent and Claims 23-24 of
the ’506 patent) were not infringed and were invalid as obvious,
anticipated, or both. Appx58; Appx63. As to Claim 17, the jury found it
valid and infringed. Id. Based on this one infringement finding of the

six claims, the jury awarded $105,444,153, one-sixth of the damages
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VidStream requested despite never hearing any testimony to its
standalone value. Appx77.

The district court denied motions for post-trial relief, and
subsequently granted VidStream over $70 million in prejudgment
interest. Appx85-96. This interest award assumed that Twitter would
have made a single lump-sum royalty payment ten years prior—before
VidStream’s founding—and included interest accrued during the period
where the litigation was stayed. Appx92-93.

SUMMARY OF THE ARGUMENT

I. The district court erred by granting VidStream summary
judgment of no invalidity under Section 101. The ’304 and 506 patents
are directed to implementing the abstract idea of collecting, processing,
and outputting a particular kind of video data (e.g., data that uses a
certain frame rate) on a generic computer. The patents also do not
include an inventive concept. Changing the order in which the
preferred type of data is created (i.e., while on the user’s device rather
than while on the server) is a reformulation of the abstract idea without
any accompanying unique technological benefits. But even if changing

the order of data collection and processing was within the legal bounds

- 924 -



Case: 26-1271  Document: 23 Page: 40 Filed: 03/19/2026

of an inventive concept, Twitter pointed to evidence from both sides’
technical experts about whether the “predetermined constraints”
limitation was conventional. So even under the district court’s flawed
analysis, a factual dispute precluded summary judgment.

II. The district court further erred by failing to find Claim 17
obvious or anticipated. The jury correctly found that Claim 22 of the
’304 patent is invalid. Claim 17 includes only one limitation that Claim
22 does not: transmitting “during the continuous recording segment”
(livestreaming). Twitter presented unrebutted, and undisputed,
testimony that the livestream element was known in prior art. The
jury’s findings as to Claim 22 plus Twitter’s unchallenged testimony as
to the livestreaming element means that Twitter is entitled to judgment
as a matter of law or a new trial as to Claim 17.

III. In any event, the damages verdict must be vacated. The
district court’s Daubert ruling announced a presumption against
excluding expert testimony. It then cosigned flawed methodology with
a brief conclusory statement. The ruling violates Rule 702’s
requirement that expert opinions must be subjected to exacting

scrutiny, and that the court’s determination should be adequately
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explained. See EcoFactor, Inc. v. Google LLC, 137 F.4th 1333, 1338
(Fed. Cir. 2025) (en banc). The district court further abused its
discretion by finding that the four “licenses” Mr. Weinstein relied upon
were tethered to the facts here.

IV. The district court also erred by awarding over $70 million in
prejudgment interest. The amount of prejudgment interest exceeded
any compensatory purpose because the district court’s award was
premised on the mistaken assumption that the jury awarded a lump-
sum royalty, and because the court awarded interest during the two-
year delay in proceedings where neither Youtoo nor VidStream

prosecuted the case.

STANDARD OF REVIEW

“Patent eligibility under § 101 is a question of law based on
underlying findings of fact.” USAA v. PNC Bank N.A., 139 F.4th 1332,
1336 (Fed. Cir. 2025). The district court’s “summary judgment ruling”
and “conclusion of patent eligibility” are reviewed “de novo.” Id.

When reviewing issues not “unique to patent law” (e.g., the
admission of an expert report, the denial of judgment as a matter of law

and new trial, or a prejudgment interest award) the Court applies the
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“law of the regional circuit.” EcoFactor, 137 F.4th at 1338. The Fifth
Circuit reviews the “denial of a motion for a new trial” and an award of
prejudgment interest for “abuse of discretion.” Id.; Keiland Constr.,
L.L.C. v. Weeks Marine, Inc., 109 F.4th 406, 424 (5th Cir. 2024)
(prejudgment interest is reviewed for abuse of discretion). Denials of
judgments as a matter of law are reviewed “de novo.” ClearValue, Inc.
v. Pearl River Polymers, Inc., 668 F.3d 1340, 1343 (Fed. Cir. 2012).

ARGUMENT
I. Claim 17 of the ’304 patent is not patent eligible.

35 U.S.C. § 101 bars the patenting of “abstract intellectual
concepts” because they are “the basic tools of scientific and technological
work.” Gottschalk v. Benson, 409 U.S. 63, 67 (1972). That bar applies
to any patent claim (1) that is “directed to” an abstract idea and (2)
whose elements “consider[ed] ... both individually and as an ordered
combination” fail to “transform the nature of the claim” by adding an
“Inventive concept.” Alice Corp. Pty. v. CLS Bank Int’l, 573 U.S. 208,
217 (2014).

Claim 17 describes nothing more than collecting, processing, and

outputting a particular type of video data (e.g., data with a particular
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frame rate) on a computer. Claim 17 thus fails at both steps because it
1s an abstract idea with no inventive concept.

A. Claim 17 is directed to the abstract idea of collecting,
processing, and outputting a particular kind of data.

Alice step one “focus[es]” on the “language of the asserted claims,
considered in light of the specification” to determine “what the patent
asserts to be the focus of the claimed advance over the prior art.” Hawk
Tech. Sys. v. Castle Retail, LLC, 60 F.4th 1349, 1356 (Fed. Cir. 2023). A
claim related to computer functioning is abstract if it merely “uses ...
existing computers as tools in aid of processes focused on abstract
ideas.” Elec. Power Grp., LLC v. Alstom S.A., 830 F.3d 1350, 1354 (Fed.
Cir. 2016). This is so even if the claim represents an “advance[]” in how
those existing computer capabilities are used. Id. In contrast, a claim
1s not abstract if it focuses on “a specific improvement ... in how
computers [can] carry out one of their basic functions.” Id.

Thus, claims directed at “the steps of obtaining, manipulating,
and displaying data, particularly when claimed at a high level of
generality, are abstract concepts.” Al Visualize, Inc. v. Nuance
Commce'ns., Inc., 97 F.4th 1371, 1378 (Fed. Cir. 2024). These sorts of

claims fall on the non-patentable side of the divide when they “simply
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call for the use of computers and networks as tools to carry out an
abstract idea, using their ordinary functions without specific hardware
or process advances in those functions.” GoTV Streaming, LLC v.
Netflix, Inc., 166 F.4th 1053, 1064 (Fed. Cir. 2026). Such claims lack a
“call for a concrete asserted improvement in Aow those functions are
carried out.” Id. (emphasis in original).

Here, Claim 17 recites “capturing,” “formatting,” and
“transmitting” “high definition video data.” Appx139(29:33-39). This
1dea, which boils down to abstract concepts like “collecting, storing,
organizing, and displaying information” involves “both intangibility and
fundamental longstanding practices,” so it is “abstract in character.”
GoTV, 166 F.4th at 1065. The claim also lacks the critical how—none of
its limitations require any one method for “capturing” the high
definition video data, nor does a limitation explain how the data is
formatted and transmitted beyond noting that the data must be
formatted based on “predetermined constraints”—e.g., to use a certain
frame rate. This express identification of a single “constraint” does not
change the analysis—*“[a]bstract ideas routinely encompass concrete

examples.” Id. at 1066.
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Time and again, this Court has concluded that similar claims fail
Alice’s first step. GoTV recently made it plain: “collecting and
combining information for presentation to the rendering device does not
provide a focus on an advance in non-abstract ideas.” 166 F.4th at
1065. Hawk Technology Systems 1s similarly instructive. 60 F.4th
1349. There, this Court held abstract claims “directed to a method of
receiving, displaying, converting, storing, and transmitting digital
video” that did “not disclose performing any special data conversion or
otherwise describe” how they achieve their alleged goal. Id. at 1357. Al
Visualize provides more support. 97 F.4th 1371. The decision

»

concluded that “accepting user requests,” “checking for” data locations,
and “transmitting” that data to a user are “functionally-oriented steps.”
Id. at 1378 (emphases omitted). And it held the claims abstract because
they did not explain “how” the relevant steps achieved the purported
technical improvement—“much less in a manner that would
meaningfully support a technical solution to a technical problem in the

prior art.” Id. at 1378-1379 (emphasis in original). Claim 17 cannot be

distinguished from these cases and thus fails at step one.
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B. Claim 17 does not include an inventive concept.

To survive Alice’s second step, “an element or combination of
elements” in the challenged claim must ensure “the patent in practice
amounts to significantly more than” the underlying abstract idea. Alice,
573 U.S. at 217-18. “Whether a combination of claim limitations
supplies an inventive concept that renders a claim significantly more
than an abstract idea to which it is directed is a question of law.” BSG
Tech LLC v. Buyseasons, Inc., 899 F.3d 1281, 1290 (Fed. Cir. 2018).
While this analysis focuses on “often-factual issues of real-world
knowledge and practices,” it is bounded by “the important legal
constraints on what constitutes a qualifying inventive concept, such as
not itself being an abstract idea.” GoTV, 166 F.4th at 1067. Because
the inquiries at step one and two “often overlap[],” only the rare case
involves “a determination favoring the patent owner at step two after a
determination favoring the challenger at step one.” Id.

Here, there 1s nothing in Claim 17—or any of the other claims
asserted at trial—that goes beyond the abstract idea discussed above.
VidStream, for example, has never argued that Claim 17 requires

“anything other than off-the-shelf conventional, computer, network, and
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display technology.” See Elec. Power, 830 F.3d at 1355 (no inventive
concept based on references to generic technology). Nor could it. Claim
17 relies on standard computer components like “a computer storage
medium,” a “client computing device,” and a “digital camera.”
Appx139(29:18-34).

Rather, VidStream has limited its argument to the
“predetermined constraints” element. Appx15111-15115. This element
1imposes formatting limitations on the video taken by the user on the
user’s device—as opposed to making formatting changes after the video
1s sent to a server. E.g., Appx139(29:27-31, 35-36). As the district court
recognized in the context of its Alice step one analysis, however, this
requirement is a narrower version of the abstract idea of collecting,
processing, and outputting information. See Appx36. Thus, Claim 17’s
limitations do not supply an inventive concept as a matter of law.

Instead, Claim 17 merely requires a generic computer to capture
and process video data in a particular way (e.g., video using a particular
frame rate). It does not require “improved computer resources,” but
rests on “already available computers, with their already available basic

functions, to use as tools in executing the claimed process.” SAP Am.,
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Inc. v. InvestPic, LLC, 898 F.3d 1161, 1169-70 (Fed. Cir. 2018). “As a
matter of law, narrowing or reformulating an abstract idea does not add
significantly more to it.” BSG Tech., 899 F.3d at 1287.

Nor is something significantly more added by imposing
predetermined constraints at the client side rather than making
formatting changes on the server. No matter where the formatting
changes occur, the data is still captured and processed by a generic
computer. Reordering an existing abstract idea in a new way is not
enough as “a claim for a new abstract idea is still an abstract idea.”
Synopsys, Inc. v. Mentor Graphics Corp., 839 F.3d 1138, 1151 (Fed. Cir.
2016) (emphasis in original). And “no matter how groundbreaking the
advance,” an “innovation in ineligible subject matter” cannot survive
Section 101. SAP Am., 898 F.3d at 1163.

Even more, VidStream’s witnesses’ testimony confirms moving the
constraints from the server-end to the user-end was “routine and
conventional” at the time of the 304 patent, cementing its unpatentable
fate. BSG Tech., 899 F.3d at 1291. Ryland Reed, the co-inventor and

Youtoo executive, conceded—both before and during trial—that Youtoo
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was “not the first company to think about putting predetermined
constraints on video capture.” Appx1215-1216; see also Appx15268.

Dr. Jones, VidStream’s technical expert, provided a litany of
similar concessions in a deposition. He first acknowledged that the
“concept of distributing client-side software that controls how video is
captured” was well-known. Appx16637. He also conceded client devices
could “operate according to instructions received from a server system.”
Appx16638. He never disputed that it was well known that “videos
must conform to certain formats to ensure compliance and compatibility
with system requirements.” Appx16638. Nor did he dispute that
“systems in which a client computing device is in communication with a
server system” were well known. Appx16640. He later admitted that
“server systems that have storage servers” were likewise “well known
prior to the time of the 304 and ’506 patents.” Id. And he also
confirmed that capturing video data at a predetermined frame rate was
well-known before the 304 and ’506 patents. Appx16637.

Twitter’s expert, Dr. Almeroth, similarly explained that the
process of “capturing video in accordance with preset parameters” and

“then uploading that conforming video data to a server was ... well-
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known, routine, and conventional in the prior art.” Appx15955
(emphasis omitted). Indeed, at the time of the invention in 2011, there
were myriad “phone applications ... [that] included instructions
downloaded from a server for how a device operated—including
instructions for how video would be captured,” including the iPhone’s
FaceTime application. Appx15940; see also Appx15267-15268
(providing examples of two prior art systems (Debut and FMLE) that
“captur[ed]’ video data in accordance with ‘predetermined
constraints™).

Moreover, Dr. Jones did not dispute that computer-based video
capture settings that were manually formatted existed before the
priority date—yet another fact that confirms Claim 17 fails Alice step
two. Appx15206-15207; see also Appx40. Indeed, “prior cases have
made clear that mere automation of manual processes using generic
computers does not constitute a patentable improvement in computer
technology.” Credit Acceptance Corp. v. Westlake Servs., 859 F.3d 1044,
1055 (Fed. Cir. 2017). What such claims reflect instead are “wholly
generic computer implementation[s]” that fail to provide any “practical

assurance that the process is more than a drafting effort to monopolize
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the abstract idea itself.” Alice, 573 U.S. at 223-24. The predetermined
constraint limitation thus has the same flaws of other claims that have
failed Alice’s second step—it has been done manually and only adds
“generic computer components [that] merely restate their individual
functions.” IBM v. Zillow Grp., Inc., 50 F.4th 1371, 1382 (Fed. Cir.
2022).

C. The district court erred by holding that Claim 17
includes an inventive concept.

The district court’s Alice step-two analysis presents three errors.
First, the district court misread and misapplied BASCOM. Second, the
district court misconstrued Dr. Almeroth’s testimony and ignored Dr.
Jones’s dispositive concessions. Third, the district court granted
VidStream summary judgment even though, under its reasoning, there
was a material dispute of fact over conventionality.

1. The district court misread and misapplied
BASCOM.

The district court held that Claim 17 recites an inventive concept
under BASCOM because Claim 17 “mov][es] video format compatibility
enforcement from ... the server to ... the client.” Appx41. In so doing,

the district court reduced BASCOM to holding that nearly any change
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in the ordering of steps of an abstract idea from “client to the server” (or
here, vice versa) is an inventive concept as a matter of law. Appx39.
BASCOM did not announce such a broad rule. 827 F.3d 1341. At
1ssue was whether a “system for filtering Internet content” is patent-
eligible even though “filtering content ... is a longstanding, well-known
method for organizing human behavior.” Id. at 1348. Underlying its
holding that this system was patentable is the key principle that
renders Claim 17 unpatentable: an inventive concept transforms an
abstract idea when the patent “describes how its particular
arrangement” is a “technical improvement.” Id. at 1350. Applying that
principle, BASCOM found an inventive concept because “the patent
describe[d] how its particular arrangement of elements” allowed for “a
filter implementation versatile enough that it could be adapted to many
different users’ preferences while installed remotely in a single
location.” Id. That specific technological advancement was not
“susceptible to hacking and dependent on local hardware and software,
or confined to an inflexible one-size-fits-all scheme” like the prior art.
Id.; see also People.ai, Inc. v. Clari Inc., 2023 WL 2820794, at *14 (Fed.

Cir. 2023) (“[T)he claims in BASCOM ... contained the technological
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improvement of permitting customizable filtering at a specific location
coupled with the benefits of remote filtering at the ISP server”)
(emphasis in original).

The district court’s read—that reordering the steps of an abstract
concept survives Alice step two—cannot be squared with pre- and post-
BASCOM precedent. Take Ultramerical, decided two years before
BASCOM, as an example. It held that an “ordered combination of steps
[that] recites an abstraction—an idea, having no particular concrete or
tangible form” does not claim patent-eligible subject matter.
Ultramercial, Inc. v. Hulu, LLC, 772 F.3d 709, 715-16 (Fed. Cir. 2014).
And just last year, USAA held that moving the location in which a
conventional step is performed to make a “process easier and more
convenient for” users is unpatentable because it is not a “fundamental
change to how any of the [underlying] technology functions.” USAA,
139 F.4th at 1339; accord Solutran, Inc. v. Elavon, Inc., 931 F.3d 1161,
1168-69 (Fed. Cir. 2019) (“[r]eordering” a series of conventional steps is
“Insufficient”).

The district court’s view of BASCOM cannot be squared with the

patent asserted here either. “[T]he actions recited in the claims can be
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performed in a different order and still achieve desirable results” and
even the specific embodiments described in the specification can be
“modiffied] ... without departing from the spirit and scope of the
disclosure, including by “reorder[ing], add[ing], or remov[ing] steps.”
Appx137-138 (25:44-46, 27:52-55). Where, as here, “the advantages
associated with the patented invention are not tied to the particular
order of steps,” the claim’s ordering does not supply an inventive
concept. Tech. in Ariscale, LLC v. Razer USA Ltd., 2026 WL 34497, at
*3 (Fed. Cir. Jan. 6, 2026).

Given the district court’s misread and misapplication of BASCOM,
1t 1s unsurprising that its factual analysis resulted in the same error
that USAA and GoTV repudiate—assuming that technological efficiency
transforms the underlying technology. Specifically, the district court
credited Dr. Jones’s opinion that Claim 17’s server-to-client movement
“Improves the system by avoiding wasted resources and increasing
efficiency and improves the user experience by obviating the need for
users to research any applicable constraints before submitting the video
for transcoding and distribution.” Appx40-41 (quoting Appx15206-

15207). But these justifications wilt under scrutiny.
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For starters, Dr. Jones’s underlying opinion disregards that this
Court has “repeatedly made clear” that an expert’s “conclusory
assertion about an inventive concept ... is insufficient.” GoTV, 166
F.4th at 1068. Dr. Jones wrote:

As the Court’s subject matter eligibility order recognized,

moving certain compatibility enforcement to the client does

improve the system by avoiding wasted resources and
increasing efficiency. I agree with that conclusion. It also
1mproves the user experience by obviating the need for users

to research any applicable constraints before submitting the
video for transcoding and distribution.

Appx15206-15207.

Dr. Jones’s opinion is circular. It rests on the district court’s
second motion to dismiss order that necessarily assumed that the
allegations in VidStream’s complaint were true. E.g., Ashcroft v. Iqbal,
556 U.S. 662, 679 (2009). Dr. Jones’s opinion is thus bereft of “real-
world knowledge and practices,” which are the “focus[]” at “step two.”
GoTV, 166 F.4th at 1067. Dr. Jones’s opinion also exceeds “the
important legal constraints on what constitutes a qualifying inventive
concept.” Id. Indeed, “in the context of computer-assisted methods ...
claims are not made patent eligible under § 101 simply because they
speed up human activity.” Recentive Analytics, Inc. v. Fox Corp., 134

F.4th 1205, 1214 (Fed. Cir. 2025).
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Relatedly, the district court erroneously credited “obviating the
need ... to research any applicable constraints” as a technological
advance. Appx41. That is just another way of describing the efficiency
gained by using a computer as a tool to automate an abstract concept.
See Simio, LLC v. FlexSim Software Prods., Inc., 983 F.3d 1353, 1361
(Fed. Cir. 2020) (improving a “user’s ability” to work “faster” claims “the
improved speed or efficiency inherent with applying the abstract idea
on a computer”) (quotation omitted). Merely “improving a user’s
experience while using a computer application is not, without more,
sufficient to render the claims directed to an improvement in computer
functionality.” Id.; accord Customedia Techs., LLC v. Dish Network
Corp., 951 F.3d 1359, 1365 (Fed. Cir. 2020) (same).

The district court further erred in concluding that Claim 17
recites an inventive concept because it does not “involve the
combination of steps” that existed in “the prior art.” Appx41 (citing
Rapid Litig. Mgmt Ltd. v. CellzDirect, Inc., 827 F.3d 1042, 1051-51
(Fed. Cir. 2016); DDR Holdings v. Hotels.com, L.P., 773 F.3d 1245,
1257-59 (Fed. Cir. 2014)). Again, that an abstract idea is new does not

save it from patent ineligibility. See supra §I.A. In any event, as in
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Razer, the 304 patent’s specification makes clear that “the advantages
associated with the patented invention are not tied to the particular
order of steps dictated.” 2026 WL 34497, at *3. So presenting a new
combination of steps is insufficient because the “advantages associated
with the patented invention do not depend on any specific ordered
combination.” Id.

The cases the district court cited are not contrary. In Rapid
Litigation, the new method “improve[d] existing methods for
preserving” liver cells. 827 F.3d at 1051. And in DDR Holdings, the
patents there solved the computer-specific “problem of retaining website
visitors” when they click on an advertisement’s hyperlink. 773 F.3d at
1257. The district court did not, and could not, identify an analogous
technological advance here.

2. The district court ignored or misunderstood the
summary judgment record.

Indeed, the district court should have granted Twitter summary
judgment rather than ignore the record. The district court ignored that
Dr. Jones did not dispute, during his initial deposition, that each step in
the claimed process was known: distributing client-side software to

control how video is captured, Appx16637, operating client devices
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according to instructions received from a server system, Appx16638,
formatting videos to ensure compliance and compatibility with system
requirements, Appx16638, and capturing video data at a predetermined
frame rate, Appx16637. Nor did he dispute that systems featuring
server systems with storage servers or systems with a client computing
device communicating with a server system were well-known.
Appx16640. These concessions should have been enough to defeat
VidStream’s step two argument at summary judgment.

Remarkably, the district court’s opinion did not mention Dr.
Jones’s concessions although Twitter prominently cited them
throughout its summary judgment briefing. Compare Appx40-41 with
Appx15533; Appx15534-15536; Appx16327-16328; Appx16651;
Appx15562-15563. If the district court implicitly credited Dr. Jones’s
attempt to reverse course in his expert report, that was error—
summary judgment cannot be defeated “using an affidavit that
1mpeaches, without explanation, sworn testimony.” S.W.S. Erectors,
Inc. v. Infax, Inc., 72 F.3d 489, 495 (5th Cir. 1995). His initial

deposition testimony controls.

- 48 -



Case: 26-1271  Document: 23 Page: 59 Filed: 03/19/2026

Given Dr. Jones’s initial concessions, the district court’s analysis
of Dr. Almeroth’s testimony is puzzling. In its view, Dr. Almeroth failed
to 1identify prior art that “involves the precise process at issue in the
claims,” and “did not opine on whether the claims improved the
technological process.” Appx40-41. Both conclusions are contradicted
by the record. Dr. Almeroth opined that “even when the concepts are
taken together as an ordered combination of features,” that process was
known in the prior art—e.g., in FMLE and Debut. See Appx15467-
15469. Dr. Almeroth further opined that the Covell System also
demonstrated that capturing video with preset parameters and
uploading the resulting video to a server for distribution was well
known in the prior art. See Appx15297-15306. And while the district
court discounted the FaceTime example of video capture discussed
above because Dr. Jones’s report stated that FaceTime requires a “user
to manually enter” constraints on video. Appx40. Increasing the speed
at which a human performs tasks cannot as a matter of law provide an
inventive concept. See Recentive Analytics, 134 F.4th at 1214. Dr.

Almeroth’s opinion coupled with Dr. Jones’s concessions meant that no

-44 -



Case: 26-1271  Document: 23 Page: 60 Filed: 03/19/2026

reasonable jury could have found an inventive concept—Twitter was
entitled to summary judgment.

3. At a minimum, the district court erred by
granting summary judgment to VidStream.

The district court further erred in granting summary judgment to
VidStream. To survive a motion for summary judgment, Twitter
needed only to provide enough evidence “such that a reasonable jury
could return a verdict for the nonmoving party.” Click-to-Call Techs. LP
v. Ingenio, Inc., 45 F.4th 1363, 1367 (Fed. Cir. 2022). The district court
acknowledged that Dr. Almeroth “opined that the claims do not contain
an inventive concept because they use conventional technology in a
conventional way to automate an existing manual process.” Appx40.
And the court likewise acknowledged that “VidStream presented
evidence that Dr. Almeroth’s statements fail to establish how the claims
were conventional.” Appx40. That is the very definition of a material
dispute of fact—particularly when coupled with Dr. Jones’s prior

concessions.
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II. Claim 17 is obvious and anticipated in light of the Covell
System.

The jury properly invalidated Claims 22-24 of the ’304 patent and
Claims 23-24 of the ’506 patent as obvious, anticipated, or both, in light
of the Covell System, or as obvious in light of the modified Covell
System. The only claim the jury found valid was Claim 17 of the 304
patent. But here’s the kicker—all of Claim 17’s limitations are recited
in Claim 22, save for the requirement to transmit the formatted video
data “during the continuous recording segment” (transmitting while
livestreaming).

The only possible explanation for the jury’s invalidity verdict is
that it found the shared limitations invalid and the livestreaming
limitation valid. Any other interpretation would render the verdict
internally inconsistent. Given the “black box jury verdict,” the Court
“presume(s] the jury resolved underlying factual disputes” as to the
shared limitations in Twitter’s favor. WBIP, LLC v. Kohler Co., 829
F.3d 1317, 1326 (Fed. Cir. 2016). So the question presented is narrow:
Could the jury reasonably conclude that Twitter failed to provide clear
and convincing evidence that the livestreaming limitation was disclosed

by the same art that invalidated the other limitations? It could not: Mr.
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Covell’s and Dr. Almeroth’s testimony made clear that the Covell
System included livestreaming. VidStream, on the other hand, did not
provide any counter evidence, or contest, that Twitter met its burden on
this specific limitation. VidStream did not even put on any invalidity
testimony.

To be clear, Twitter is not arguing that the jury’s findings on
Claim 17 and 22 are inconsistent. It is the opposite. The jury’s findings
on Claim 22 bolster Twitter’'s argument that it was entitled to judgment
as a matter of law or a new trial as to Claim 17.

A. Claim 17 is obvious in light of the Covell System.

“Obviousness is a question of law based on underlying factual
determinations, including (1) the scope and content of the prior art; (2)
the differences between the claims and the prior art; (3) the level of
ordinary skill in the pertinent art; and (4) any secondary considerations
of non-obviousness.” Janssen Pharms., Inc. v. Teva Pharms. USA, Inc.,
97 F.4th 915, 925 (Fed. Cir. 2024). One way that a patent “can be
proved obvious is by noting that there existed at the time of invention a
known problem for which there was an obvious solution encompassed

by the patent’s claims.” KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398, 419-
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20 (2007). Mr. Covell’s and Dr. Almeroth’s testimony provided
unrebutted facts that required an obviousness conclusion as a matter of
law.

1. The jury necessarily agreed with Twitter on

every element of its prior art defense other
than the livestreaming limitation.

The jury’s factual findings on Claim 22 apply to all of Claim 17’s
limitations, excluding livestreaming. Those findings are supported by
substantial evidence.

First, the jury found that either the Covell System was prior art
because it was “used by others” under 35 U.S.C. § 102(a) or that one of
ordinary skill in the art would have been motivated to combine FMLE
and Wowza to create the Covell System or the modified Covell System.

Beginning with prior art, Ryland Reed confirmed that “Wowza”
and “Adobe Flash Media Live Encoder” “existed before the inventions
claimed” in the asserted patents. Appx1216-1219. And Mr. Covell
testified that he made his system accessible to the public before the
January 25, 2011 priority date through a series of blog posts.
Appx1876-1877; cf. Appx66 (ury instructed it could find public use for

purposes of anticipation if invention was “accessible to the public”).
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As to motivation to combine, Elliot Miller of Wowza Media
Systems testified that Wowza was “designed to work with” FMLE.
Appx1897-1898. Mr. Covell’s combining of the two components is
further evidence of motivation, as is his teaching others to do the same
through his blog posts. Appx1871-1882. Dr. Almeroth confirmed it was
obvious to combine these components. Appx1977-1979. He further
testified it would have been obvious to modify the Covell System to host
the FMLE software directly on a different server (e.g., the Wowza
server) because moving the location of software to “get it directly from
the server system” was common. Appx2000-2001; KSR, 550 U.S. at 416
(“[A] combination of familiar elements according to known methods is
likely to be obvious when it does no more than yield predictable
results.”). And Dr. Almeroth confirmed that no secondary
considerations of obviousness applied in this case. Appx2006-2007.

The jury then found Claim 22 invalid over either the Covell
System or its variant, meaning at least one system contained a
computer program that performed the “displaying,” “receiving,”
“capturing,” “formatting,” and “transmitting” steps, as supported by Dr.

Almeroth’s unrebutted testimony. Dr. Almeroth explained how a user
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could download the FMLE software by requesting it from the Adobe
server (“instructions received from a server system”). Appx1999. And
using a recreated Covell System, Dr. Almeroth showed the jury how
FMLE provided a user interface through which the user could record
video (“receiving” and “capturing”) formatted in accordance with preset
frame rates (“formatting”), which would then be transmitted to a
Wowza server for storage (“transmitting”). Appx1984-1990. He
confirmed this functionality met the limitations of both Claims 17 and
22. Appx1991-1995.

The jury’s Claim 22 invalidity verdict means that it agreed with
Dr. Almeroth. Thus, the Court must presume that the jury rejected
VidStream’s attacks directed to prior art status, motivation to combine,
and the shared limitations of Claim 17 as well. WBIP, 829 F.3d at 1326
(the court leaves “presumed findings undisturbed if supported by
substantial evidence”).

2. The livestreaming limitation was met by the
prior art based on unrebutted testimony.

Now focus on Claim 17’s only limitation that is not present in

Claim 22: the transmission of video to the storage server occurs “during
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the continuous recording segment.” VidStream’s expert described this
limitation as requiring “live streaming.” Appx1329-1330.

VidStream did not dispute that this limitation was met by the
prior art. And if it were not apparent from the name of the component
designed to encode livestreams—Flash Media Live Encoder (FMLE)—
Mr. Covell and Dr. Almeroth provided testimony that the Covell System
met the livestreaming limitation.

The jury first saw Mr. Covell’s video deposition where he
explained how his system livestreamed video by “encoding live video
and transmitting that to a Wowza server.” Appx1881-1882. Mr. Covell
wrote a blog post in May 2010 stating, “you can easily create Flash
video live streams” using Wowza and FMLE, and that he had done so
by April 2010. Appx1878-1879. Mr. Covell’s blog post from late 2010
instructed people on “how to configure Wowza Media Server 2 for ... live
streaming.” Appx1879.

Dr. Almeroth provided further testimony. Appx1977-1995. He
recreated and demonstrated the Covell System; the jury observed how it
livestreamed formatted video. Appx1986-1989. Based on this evidence,

Dr. Almeroth concluded that the Covell System met the transmission
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Iimitation for Claim 17, including the livestreaming requirement.
Appx1994-1995.

VidStream did not put up a validity expert to rebut any of this
testimony or otherwise suggest to the jury that it disputed the “during
the continuous recording segment” limitation was known in the art. On
this record, no reasonable juror could have found that the Covell
System did not meet the livestreaming requirement.

3. The district court mischaracterized Twitter’s

arguments and did not provide any legal
analysis.

The court’s obviousness “analysis should be made explicit.” KSR,
550 U.S. at 418; see also Richardson-Vicks Inc. v. Upjohn Co., 122 F.3d
1476, 1479 (Fed. Cir. 1997) (courts are not “free to abdicate [their] role
as the ultimate decision maker on the question of obviousness”).

Here, the district court’s post-trial ruling did not address
obviousness as a legal question at all. It instead deferred to the jury’s
factual findings and reduced Twitter’s position to arguing “that the jury
reached conflicting conclusions” and “ask[ing] the Court to credit its
testimony over VidStream’s.” Appx87. Neither characterization is

accurate. As explained, Twitter’s actual position is that based on the
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evidence presented and the other facts the jury found, the jury could not
have reasonably rejected Twitter’s obviousness argument as to the
livestreaming limitation. E.g., Boston Sci. Scimed, Inc. v. Cordis Corp.,
554 F.3d 982, 992 (Fed. Cir. 2009) (the Court is “free to override the
jury’s legal conclusion on the ultimate question of obviousness without
deference”). And Twitter could not have asked the district court to
credit its testimony over VidStream’s because VidStream provided no
invalidity testimony.

B. In the alternative, Claim 17 is anticipated by the
Covell System.

Anticipation is established with “clear and convincing evidence
that each and every element is found within a single prior art reference,
arranged as claimed.” ATEN Int’l Co. v. Uniclass Tech. Co., 932 F.3d
1364, 1368 (Fed. Cir. 2019). Mr. Covell’s and Dr. Almeroth’s unrebutted
testimony on Mr. Covell’s public use of the Covell System satisfied this
requirement. See supra §II.A. In particular, the jury was instructed it
could find public use if the invention was, among other things,
“accessible to the public,” Appx66, and this Court has held that public
dissemination of information on how to use and download publicly

available software is sufficient to establish public accessibility, Ingenico
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Inc. v. lIoengine, LLC, 136 F.4th 1354, 1361-62 (Fed. Cir. 2025). As
explained, Twitter’s testimony was “straight-forward, detailed,” and
“not contradicted,” so the jury could not have properly found Claim 17 is
“not anticipated.” Imperium IP Holdings (Cayman), Ltd. v. Samsung
Elecs., 757 F. App’x. 974, 979-80 (Fed. Cir. 2017).

If the Court does not reverse the denial of JMOL on obviousness,
1t should remand for a new trial on anticipation.

III. The jury’s $105 million damages award is based on
unreliable and insufficient expert damages testimony.

The damages award is based on a conclusory district court order
that allowed the jury to rely on flawed expert testimony. Mr.
Weinstein, VidStream’s damages expert, opined that VidStream was
entitled to $632,664,920 for Twitter’s use of the asserted patents—over
100 times their purchase price. E.g., Appx1422; Appx1521. This
opinion should never have been presented to the jury. Mr. Weinstein’s
methodology was not connected to the facts of this case and forced the
jury to speculate as to Claim 17’s value—the one claim it found valid
and infringed. Because VidStream’s damages case was based entirely

on Mr. Weinstein’s opinions, the district court’s errors were prejudicial.

See EcoFactor, 137 F.4th at 1346-47.
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A. The district court opened the gate to unreliable
expert damages testimony.

Recently, the Court has emphasized that the district court’s
gatekeeping role under Federal Rule of Evidence 702 “is particularly
essential in the context of patent damages” because expert testimony is
vital “to assist the trier of fact in resolving such complex, technical
1ssues.” EcoFactor, 137 F.4th at 1340; see also Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 589 (1993). The gatekeeping role
has two underlying responsibilities: (1) closely scrutinize proposed
expert testimony and (2) “create a record suitable for review of its
admissibility decision.” EcoFactor, 137 F.4th at 1338-40. The district
court’s Daubert rulings abdicated both duties.

First, the district court got Rule 702 backwards. The district court
wrote: “the rejection of expert testimony is the exception, not the rule.”
See Appx21. But the “proponent of expert testimony bears the burden
of establishing its admissibility.” EcoFactor, 137 F.4th at 1339. The
district court did not require VidStream to carry its burden—that was a
plain violation of the court’s gatekeeping role.

Second, the district court failed to create a record suitable for

appellate review. In its pre-trial Daubert and post-trial motions,
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Twitter explained that Mr. Weinstein was unreliable. Appx16024-
16055. In denying the Daubert motion, the district court just
summarized Mr. Weinstein’s report and then stated that its
methodology was “adequate[]” (regarding comparability) and “sound”
(regarding apportionment). Appx24-27. The court’s ruling on Twitter’s
new trial motion did not address Mr. Weinstein’s damages analysis at
all. See generally Appx85-94

Neither order meets this Court’s baseline standard: a “sufficient
record 1s one that includes both the court’s ruling and the reasons for
that ruling.” EcoFactor, 137 F.4th at 1338. The Daubert ruling lacks
independent reasoning; it is a conclusory cosign. The post-trial ruling
lacks “the basis on which the trial court acted.” Id. These errors should
be “sufficient grounds for this [C]ourt to conclude the district court
abused its discretion.” Jiaxing Super Lighting Elec. Appliance, Co. Ltd.
v. CH Lighting Tech. Co., Ltd, 146 F.4th 1098, 1111 (Fed. Cir. 2025).

Tellingly, since the Daubert briefing concluded here at least three
district courts have excluded patent damages reports by Mr. Weinstein.
One district court identified “at least six reasons” to reject Mr.

Weinstein’s opinion. Fundamental Innovation Sys., Int’l LLC v. Anker
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Innovations Ltd., 2025 WL 459916, at *12-14 (D. Del. Feb. 11, 2025).
Another rejected Mr. Weinstein’s opinion because his methodology
sprang “from a telephone conversation he had” with a technical expert
who “did not consider herself to be in a position to assign a particular
value to the patents.” Chr. Hansen HMO GmBH v. Glycosyn LLC, 2025
WL 2176942, at *3 (D. Mass. Mar. 31, 2025). A third rejected Mr.
Weinstein’s opinion because his theory ignored a “much more obvious”
option and “never explained why” it chose a different “starting point.”
Gamon Plus v. Campbell’s Co., 2025 WL 3532969, at *2 (N.D. Cal. Sept.
22, 2025) (emphasis and alterations omitted).

B. Mr. Weinstein’s damages opinion of $632 million is
based on agreements untethered to the facts here.

Had the district court correctly applied Rule 702, the only possible
outcome was to find Mr. Weinstein’s methodology unreliable. Mr.
Weinstein employed the hypothetical negotiation method, so he had to
show that the “license” agreements he relied upon as the foundation of
his damages analysis were sufficiently comparable to the hypothetical
negotiation and that his damages estimate accounted for the
incremental value the patented inventions added to the accused

products. See, e.g., VirnetX, Inc. v. Cisco Sys., Inc., 767 F.3d 1308, 1328-
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30 (Fed. Cir. 2014) (vacating $368 million damages award because Mr.
Weinstein failed to “apportion [his] royalty down to a reasonable
estimate of ... [the] claimed technology”). Mr. Weinstein’s testimony did
neither.

1. Mr. Weinstein’s expert damages testimony
was not based on comparable agreements.

When an expert “reli[es] on comparable licenses to prove a
reasonable royalty,” this Court “require[s] a party to account for
differences in the technologies and economic circumstances of the
contracting parties.” Rex Med., L.P., v. Intuitive Surgical, Inc., 156
F.4th 1289, 1296 (Fed. Cir. 2025). This requirement “often precludes
use of other licenses that involve (only or even partly) technology other
than the patented technology at issue.” VLSI Tech. v. Intel Corp., 87
F.4th 1332, 1346 (Fed. Cir. 2023). The expert should provide a
“discernible link” between the licenses and “the claimed technology,”
Res@Net.com v. Lansa, Inc., 594 F.3d 860, 870 (Fed. Cir. 2010), that
adequately “account[s]” for differences between the documents and
hypothetical negotiation, Rex Med., 156 F.4th at 1296-98. As for the
district court, it must “exercise vigilance” when evaluating the expert’s

reasoning. Res@Net.com, 594 F.3d at 869.
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Here, relying on three Youtoo documents and a single slide from a
Twitter deck, Mr. Weinstein hypothesized that the parties would have
agreed to a running royalty of $0.07 per user per month for all domestic
users of the accused products (Twitter, Vine, and Periscope). Appx1460.
Mr. Weinstein further opined that the hypothetical license would
ultimately be structured as running royalty limited to the 304 and ’506
patents. Appx16115, Appx16135-16137; see Appx1437 (similar).

The documents that Mr. Weinstein “relied [on] were insufficient,
individually or in combination, to support his conclusion,” EcoFactor,
137 F.4th at 1341, and the district court did not undertake the
“exacting analysis” that Rule 702 demands, Jiaxing, 146 F.4th at 1111.

Start with the documents’ payment structures. Mr. Weinstein
proposed a damages award structured as a running royalty, but there is
no document in the record where Twitter agreed to this type of
arrangement. Appx1514-1515. Rather, Twitter provided “eight license
agreements,” all structured as lump-sum licenses, and Mr. Weinstein
conceded that he had no evidence that Twitter ever “was paying per

cent, per user, per month.” Appx1514-1515.
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Mr. Weinstein needed to account for the “[s]ignificant differences
[that] exist between a running royalty license and a lump-sum license.”
Lucent Techs. v. Gateway, Inc., 580 F.3d 1301, 1326 (Fed. Cir. 2009).
His explanation? A running royalty is “easy to track and to translate to
Twitter’s business.” Appx25. That is insufficient—Mr. Weinstein’s
opinion ignores, without explanation, the eight lump-sum licenses that
accurately depict Twitter’s business.

The documents collectively fail the sufficient comparability test for
another reason: the licenses themselves are not evidence that “prior
willing licensees had agreed to” the rate Mr. Weinstein proffered for the
technology asserted here. EcoFactor, 137 F.4th at 1343. Two of the
three Youtoo documents were memoranda of understanding, one was
never signed, and the other, though “executed,” never became a formal
agreement. Appx1482; Appx1490-1491; see also Appx16251,
Appx16284. The documents also went far beyond “just [an] intellectual
property portfolio license,” and included “software, professional services,
[and] technical support.” Appx1486. Mr. Weinstein failed to provide an

explanation that bridges the gap.
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When each document is examined “in turn” for either technical or
economic comparability, the problems with Mr. Weinstein’s
methodology are clear. EcoFactor, 137 F.4th at 1341.

Start with the Asia TV agreement. The technology covered by the
Asia TV agreement is not remotely comparable to the relevant
technology at issue here. The agreement covered the “Youtoo social
media feature set,” filled with features Twitter never would have
purchased: a “social media website, recording and playback systems,
web editors, themes for the web editors, a mobile app, and a technology
content curation system.” Appx1486-1487; see also Appx16085
(similar); see also Appx5025-5050 (Asia TV agreement). The agreement
does not mention the asserted patents at all. Appx1484.
Unsurprisingly, this agreement has no economic comparability either.
It required a running royalty payment based on the quantity of
bandwidth used, not how often Youtoo’s technology was used. See
Appx1435-1436; Appx1486-1487; Appx16271(109:3-110:4);
Appx16281(150:20-151:5).

Consider the two Verizon MOUs next. These documents again did

not mention the patents. See Appx1484. And the proposals went far
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beyond the narrow technology claimed by the patents—Youtoo would
“develop a customized interactive app for Verizon customers” that was
“capable of selecting on demand or live programming” and could
“contain participatory services, including social commentary, voting,
gamification, [and] watch parties.” Appx1490; see also Appx16094-
16095 (similar). Twitter, of course, had no use for these services.
Verizon’s interest is questionable too—the MOUs never turned into an
actual venture. See Appx1482; Appx 16274; Appx16284. One of the
MOUs remained unsigned—Mr. Weinstein did not even know whether
Verizon had ever seen this document. Appx1495-1496; see Appx 16284-
16285.

That leaves the slide from Twitter’s Periscope Deal Review
presentation; again, no patents and no lump-sums. As to technological
comparability, the “[p]otential” “[r]evenue” idea discussed references
inserting ads before an influencer’s livestream is replayed. Appx1497-
1498, Appx5015. Mr. Weinstein conceded that this idea did not require
use of the claimed video uploading technology. See Appx1498; accord

Appx16304-16305(244:11-245:24). And economically, had this proposal
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come to fruition, Twitter would have lost a net $5 million per year. See
Appx1501; see also Appx16307-16308.

The district court ignored these clear deficiencies in Mr.
Weinstein’s opinions. As to technological comparability, the district
court restated Mr. Weinstein’s threadbare conclusion that the Asia TV
Agreement and the Verizon MOUs provided “access to the technology
embodied by the patents.” Compare Appx24 with Appx16098. The
district court did not identify a “link between” the licenses and “the
claimed invention.” Res@Net.com, 594 F.3d at 871.

If anything, the evidence confirms that Mr. Weinstein was
incapable of establishing the “discernible link” that the comparable
license doctrine (and Res@QNet) demands. Cf., Glycosyn, 2025 WL
2176942, at *3 (excluding Mr. Weinstein’s testimony because it relied
on a third-party who was not “in a position to assign a particular value
to the patents”). Mr. Weinstein was concededly “not a technical expert”
and had not analyzed whether the features and functionalities covered
by the agreements “would be covered by the asserted patents.”
Appx1484; Appx1487; Appx1491; see also Appx16248; Appx16270-

16271; Appx276.
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To the extent that Mr. Weinstein sought to link the documents
and technology through Mr. Reed, Appx24, that does not work either.
Mr. Reed had not charted whether the asserted patents were used by
the services provided in Youtoo’s contracts, and he was not a technical
expert. Appx1485-1486; Appx16320. Mr. Reed further conceded that
he never “analyze[d] whether the [asserted patents] were more or less
integrated into or integral to the technology that’s licensed” in the
agreements. Appx1225. He also testified that Youtoo “never licensed
its technology to any social media company,” further illustrating the
technological gap between the accused technology and the linear-
television-focused patents. Appx1224.

As to economic comparability, the district court identified
distinctions between the hypothetical negotiation and the four
documents that informed Mr. Weinstein’s opinion. E.g., Appx24-26
(emphasizing the differences between the documents and the
hypothetical negotiation). But it ignored the consequences of these
differences, instead crediting parts of Mr. Weinstein’s analysis that
should have drawn its suspicion; Mr. Weinstein’s rationale that

royalties are “easy to track and to translate to Twitter’s business”

- 64 -



Case: 26-1271  Document: 23 Page: 80 Filed: 03/19/2026

despite eight licenses structured as lump-sum agreements, for example.
Appx25.

To cover its flaws, the district court cited ActiveVideo Networks,
Inc. v. Verizon Commc'ns, Inc., 694 F.3d 1312, 1333 (Fed. Cir. 2012), for
the proposition that the “degree of comparability” is a question for the
jury. Appx25. But this gets ActiveVideo wrong. That case made clear
that the arguments against the expert’s testimony were “with the
conclusions reached,” “and the factual assumptions and considerations
underlying those conclusions, not [the expert’s] methodology.”
ActiveVideo, 694 F.3d at 1333. Indeed, Rule 702’s 2023 Amendment
sought to correct the sorts of error the district court made here: “many
courts have held that the critical questions of the sufficiency of an
expert’s basis, and the application of the expert’s methodology, are
questions of weight and not admissibility. These rulings are an
incorrect application of Rules 702 and 104(a).” EcoFactor, 137 F.4th at
1339 (quoting Fed. R. Evid. 702 advisory committee’s note to 2023

amendment).
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2.  Mr. Weinstein failed to apportion the
agreements.

The “invention,” for “purposes of assessing damages under § 284,”
1s “only the patented technology.” Ericsson, Inc. v. D-Link Sys., Inc.,
773 F.3d 1201, 1226 (Fed. Cir. 2014). That principle—called
“apportionment”—is the governing rule “in every case.” Garretson v.
Clark, 111 U.S. 120, 121 (1884).

Mr. Weinstein’s $632 million calculation failed to apportion.
Here’s his formula: $0.07 (the royalty rate) x 9,075,048,863 (the royalty
base) - $2,588,500 (Twitter’s purported costs to build an application
using the asserted patents) = $632,664,920. It bears repeating: the two
asserted patents were sold as part of a portfolio for $5.5 million in a
bankruptcy proceeding. Appx1521-1522. Each variable in Mr.
Weinstein’s calculation—royalty base, royalty rate, and the subtracted
costs—lack factual support.

Start with the royalty base. Mr. Weinstein did not dispute that he
made no attempt to apportion this figure; he took every Twitter,
Periscope, and Vine user regardless of whether they used “the accused
[in-app camera] functionality.” Appx1465-1466. This figure also

includes the Vine users, Appx1460, who were not alleged to infringe
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Claim 17. And it captures the Twitter users who were drawn to the app
for reasons that had nothing to do with video like “tweets and texts and
photos.” Appx1471. Again, in-app camera usage was low—Mr.
Weinstein’s analysis elsewhere assumed a rate of less than 2%.
Appx1489.

Next move to the royalty rate. Mr. Weinstein conceded that this
calculation did not attempt to account for the value of the many non-
infringing features of accused products. See Appx1468-1470. That is
Mr. Weinstein’s first apportionment error: An expert who “[m]erely
conclude(s] that other [non-infringing] components do not affect the
value of the accused” product without, for example, “itemizing the
relative value of [those] other components,” is impermissibly asking the
jury to either “speculate or adopt the expert’s unsupported conclusory
opinion.” Exmark Mfg. Co. Inc. v. Briggs & Stratton Power Prods. Grp.,
LLC, 879 F.3d 1332, 1350 (Fed. Cir. 2018); see also, e.g., MLC Intell.
Prop., LLC v. Micron Tech., Inc., 10 F.4th 1358, 1375 (Fed. Cir. 2021)
(damages opinion properly rejected under Daubert where it failed to

account for the value of non-accused components of device).
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Mr. Weinstein’s errors cascade when analyzing the methodology
underlying the $0.07 royalty rate, which was based on “an average” of
the unsigned Verizon MOU rate (6 cents) and the signed Verizon MOU
rate (8 cents). See Appx16135.

The signed Verizon MOU was not adequately apportioned. The
parties there agreed to a $0.11 per use rate, Mr. Weinstein multiplied
$0.11 by .82 to reflect the percentage of Twitter App users who watch
videos on the app and further multiplied that rate by .9 to reflect the
number of videos that Twitter users watch on mobile devices.
Appx1492-1494; see also Appx16100; Appx16276-16277. This attempt
to apportion fails to consider the value of the non-infringing features in
Twitter’s accused products—including the Twitter App’s primary use,
tweeting, as well as photos, polling, and search features, among others.
See Appx1468-1470.

Mr. Weinstein also failed to quantify how Verizon valued the
asserted patents. His analysis does not explain the original $0.11 rate,
nor does it explain the relationship between the original rate and the
asserted technology. In fact, Mr. Weinstein did not “do anything to

apportion” the Verizon MOUs “for the value of all of the [non-patented]
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features and functionalities compared to” the value of “the specific way
of recording and uploading video that’s claimed in the patents.”
Appx1491-1492; see Appx16277.

Mr. Weinstein’s attempt to apportion the Asia TV agreement is
also fraught. He (1) subtracted out certain costs related to storage of
existing video and (2) multiplied the remaining $7.93 per user rate by
1.69 percent to reflect how often one of the purportedly infringing
functionalities in the Twitter App was used, arriving at (3) a rate of
$0.13. Appx1436-1437; see also Appx16099-16100; Appx16271-16272.

But this calculation did not apportion out the many other
technologies and services in this agreement that, as explained, Twitter
would never have purchased. In fact, Mr. Weinstein conceded that his
final calculation “was really for more than just the technology [in the
Asia TV agreement] itself.” Appx1437-1438; see also Appx16273. Most
importantly, Mr. Weinstein’s calculation failed to answer the crucial
question: How much did Asia TV value the two asserted patents?

Recall, the Asia TV agreement (like the other documents) did not
even mention the asserted patents—and Mr. Weinstein did not mitigate

that deficiency by calculating “how much Asia TV or its users used any
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particular functionality related to video capture or otherwise.” See
Appx1487-1489. Nor did Mr. Weinstein even attempt to “quantify what
aspects of [the] functionality would have been covered” by the asserted
patents. Id.

Mr. Weinstein’s attempt to apportion the Periscope Deal Review
slide (accomplished by reducing the rate to account for Twitter’s
average purported return on its investments) carries recognizable flaws.
Appx1457-1458; Appx16135-16136. In particular, the potential
revenue-generating concept that the slide discusses (advertising) had no
relationship to VidStream’s video upload technology—put otherwise,
the slide was so incomparable that it could not have been apportioned.

Conclude with the roughly $2.6 million reduction for development
costs that was tacked on to the end of Mr. Weinstein’s calculations as a
“blanket ... downward adjustment[].” Cf. Jiaxing, 146 F.4th at 1112
(criticizing expert for apportioning using a “series of blanket upward
and downward adjustments”). Again, Mr. Weinstein’s trial testimony
exposed the problems with this calculation—he admitted that “the
value of the technology ... 1s not the development costs associated with

1t"—"[t]he two are ... completely different.” Appx1461. Even the
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district court did not fully track Mr. Weinstein’s reasoning here—it
erroneously credited this free-floating deduction as an attempt to
apportion the revenue from the Periscope Deal Review slide. Appx26.

So at a minimum, the district court should have ordered a new
trial. Instead, the methodology was treated as sufficient because
“[t]here ‘is no blanket rule of quantitative apportionment in every
comparable license case.” Appx26-27 (quoting Bio-Rad Laby’s, Inc. v.
10x Genomics Inc., 967 F.3d 1353, 1376 (Fed. Cir. 2020) (emphasis in
original). But Bio-Rad could not be further afield from this case—there,
the expert’s methodology “involved looking at comparable license
agreements between competitors for similar technologies.” Bio-Rad,
967 F.3d at 1377. That expert also “relied on the reports, testimony,
and conclusions of other witnesses to understand that the licenses were
technologically comparable.” Id. Here, there were no comparable
license agreements nor witness testimony about technology
comparability.

C. The jury had insufficient evidence from which it
could value Claim 17 at $105 Million.

The jury had no basis to determine the economic relationship

between Claim 17 and the remaining five claims. E.g., Lucent Techs.,
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580 F.3d at 1310 (Jury’s damages award can be overturned if “clearly
not supported by the evidence, or based only on speculation”). Mr.
Weinstein’s testimony—and VidStream’s request in closing—was for
$632 million in “[d]amages adequate to compensate VidStream for
infringement by Twitter.” Appx1461-1462; see also Appx2221 (similar).
This model assumed that all three accused products—Twitter, Vine,
and Periscope—infringed all six claims. But VidStream did not accuse
Vine of infringing Claim 17, Appx1329—the only claim that the jury
found infringed. Mr. Weinstein’s royalty base thus included millions of
users who could not have been part of any Claim 17 damages
calculation. E.g., Appx1460-1461. And no witness—neither Mr.
Weinstein nor anyone else—provided testimony on Claim 17’s
independent value.2 Nor was there any testimony that adjusted the
$632 million figure to exclude Vine.

Given the lack of evidence on any one claim, the jury’s award was

necessarily speculative. Rex Medical is on point. 156 F.4th 1289.

2 Recall that the jury asked the judge how the “money [will] be
disbursed after our ruling” and whether it could “disburse it to the
different plaintiff parties.” Appx86. There is only one plaintiff, though
Beth Harwell had a 1% interest in VidStream. Appx1090-1091;
Appx1135.
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There, the jury found that the defendant infringed an asserted patent,
but it had “heard no testimony on” that specific patent’s value. Id. at
1300. So here too, there is no evidence of “an established royalty rate
range for licensing” Claim 17 of the ’304 patent and its livestreaming
technology because Mr. Weinstein did not “assign any value to the ['304]
patent.” See id.

That should end the inquiry. This speculative award should be
reduced to nominal damages. See, e.g., Info-Hold, Inc. v. Muzak LLC,
783 F.3d 1365, 1372 (Fed. Cir. 2015) (nominal damages appropriate
“[w]here the patentee’s proof is weak”). At a minimum, a new trial is
required.

IV. The prejudgment interest award far exceeds any
compensatory purpose.

The district court made yet another fundamental error by
awarding an amount of prejudgment interest that dwarfs any
compensatory purpose. Prejudgment interest is meant “to ensure that
the patent owner is placed in as good a position as he would have been
in had the infringer entered into a reasonable royalty agreement.” Gen.
Motors Corp. v. Devex Corp., 461 U.S. 648, 655 (1983). Its purposes are

“only compensatory,” not “punitive,” and it thus “compensates the
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patent owner for the use of its money between the date of injury and the
date of judgment.” Oiness v. Walgreen Co., 88 F.3d 1025, 1033 (Fed.
Cir. 1996). The district court awarded VidStream over $70 million by
calculating the interest rate on the jury award of $105,444,153 “from
the date of infringement to the date of judgment.” Appx95. The district
court’s interest award is excessive due to its structure and its timing.
The prejudgment interest award is excessive because it is
structurally erroneous. As explained above in § III, Mr. Weinstein’s
proposed damages award was structured as a running royalty. The
district court, however, calculated interest as if VidStream received
$105 million on March 26, 2015—the day Periscope was first released
and over ten years before the entry of judgment. Appx95; Appx1279.
That was error. Prejudgment interest should be based on “the
time that the royalty payments would have been received.” Devex, 461
U.S. at 655-56. Accordingly, treating the running royalty VidStream
sought “as a lumpsum and charg[ing] interest on it over the course of
the infringement period [] overcompensate[d] [VidStream] by awarding

1t interest on money it would not have yet received.” E.g., Trading
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Techs. Int’l, Inc. v. IBG LLC, 2022 WL 103894, at *3 (N.D. Ill. Jan. 11,
2022).

The award is also excessive because the relevant time period is too
long. The district court included the roughly two years after VidStream
purchased the 304 patent when “proceedings were stayed” (due to
Youtoo’s bankruptcy) but VidStream was not “prosecuting the
lawsuit”—as well as the several years before VidStream’s purchase of
the patents. See Uniroyal, Inc. v. Rudkin-Wiley Corp., 939 F.2d 1540,
1546 (Fed. Cir. 1991). These are “circumstances in which it may be
appropriate to not award prejudgment interest,” id., because the award
provided VidStream with an additional windfall that includes periods
where i1t was not deprived of the “use of its money,” Oiness, 88 F.3d at
1033. Thus, the district court’s excessive calculation goes beyond
placing VidStream in “as good a position as [it] would have been in” had
it entered into a licensing agreement with Twitter. Devex, 461 U.S. at
655.

The district court’s errors were not small. Taken together, they
could have made as much as a roughly $35-40 million difference. See

Appx16680-16681. The award thus flouts prejudgment interest’s
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“compensatory purpose.” If nothing else, a remand is necessary to

recalculate prejudgment interest.

CONCLUSION

For these reasons, the judgment should be reversed and judgment

of no liability entered in Twitter’s favor.

Dated: March 19, 2026

Thomas G. Sprankling
WILMER CUTLER PICKERING
HALE AND DORR LLP
2600 El Camino Real

Palo Alto, CA 94306

Matthew T. Martens

WILMER CUTLER PICKERING
HALE AND DORR LLP

2100 Pennsylvania Avenue, NW

Washington, DC 20037

Respectfully Submitted,

/s/ Mark S. Davies

Mark S. Davies

Kufere Laing

WHITE & CASE LLP

701 Thirteenth Street, NW
Washington, DC 20005

Yar R. Chaikovsky

David Okano

Radhesh Devendran

WHITE & CASE LLP

3000 El Camino Real

2 Palo Alto Square, Suite 900
Palo Alto, CA 94306

Counsel for Defendant-Appellant
Twitter Inc.

-76 -



Case: 26-1271  Document: 23 Page: 92 Filed: 03/19/2026

CERTIFICATE OF SERVICE

I hereby certify that, on this 19th day of March, 2026, I filed the
Brief for Defendant-Appellant Twitter, Inc. with the Clerk of the United
States Court of Appeals for the Federal Circuit via the CM/ECF system,

which will send notice of such filing to all registered CM/ECF users.

Dated: March 19, 2026 Respectfully submitted,

/s/ Mark S. Davies

Mark S. Davies

WHITE & CASE LLP

701 Thirteenth Street, NW
Washington, DC 20005

Counsel for Defendant-Appellant
Twitter Inc.

=77 -



Case: 26-1271  Document: 23 Page: 93  Filed: 03/19/2026

CERTIFICATE OF COMPLIANCE
WITH TYPE-VOLUME LIMITATIONS

The foregoing filing complies with the relevant type-volume
limitation of the Federal Rules of Appellate Procedure and Federal
Circuit Rules because:

1.  The filing has been prepared using a proportionally-spaced
typeface and includes 13,677 words.

2. The filing has been prepared using Microsoft Word for Office
365 in 14-point Century Schoolbook font. As permitted by Fed. R. App.
P. 32(g), the undersigned has relied on the word count feature of this

word processing system in preparing this certificate.

Dated: March 19, 2026 Respectfully submitted,

/s/ Mark S. Davies

Mark S. Davies

WHITE & CASE LLP

701 Thirteenth Street, NW
Washington, DC 20005

Counsel for Defendant-Appellant
Twitter Inc.

- 78 -



Case: 26-1271  Document: 23 Page: 94 Filed: 03/19/2026

ADDENDUM

-79 -



Case: 26-1271  Document: 23 Page: 95 Filed: 03/19/2026
Case 3:16-cv-00764-N Document 190 Filed 04/19/21 Page 1 of 2 PagelD 4323

IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
YOUTOO TECHNOLOGIES, LLC, §
Plaintift, g
V. g Civil Action No. 3:16-CV-00764-N
TWITTER, INC., g
Defendant. g
ORDER

This Order addresses the currently pending motions and summarizes the Court’s
determination on each motion as stated at the Virtual Teleconferencing Hearing on April
15,2021. The stay imposed pursuant to Plaintiff Youtoo Technologies, LLC’s (“Youtoo”)
bankruptcy proceeding is hereby lifted. For the reasons stated in the hearing, the Court
orders as follows:

(1) The stay in this case is lifted;

(2) Defendant Twitter, Inc.’s (“Twitter”’) motion to compel document production
[116] is denied as moot in view of the order to show cause [151];

(3) Youtoo’s motion to withdraw attorney [140] is granted. The law firm Carrington
Coleman and Mark C. Howland are discharged as attorneys of record for Youtoo in this
action.

(4) Youtoo’s motion to withdraw attorney [147] is denied as moot in view of the

motion to substitute;
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(5) Movant Vidstream LLC’s (“Vidstream”) motion to substitute party [153] is
granted and Vidstream is substituted as Plaintiff in place of Youtoo, which is discharged.
Vidstream 1is instructed to file a Local Rule 3.1 certificate setting forth the details of its
ownership by April 26, 2021;

(6) Vidstream’s motion for reconsideration [155] is granted and the Court grants
leave to Vidstream to amend the complaint. Vidstream’s amended complaint is due by
April 22, 2021. Twitter shall have until May 6, 2021, to respond.

(7) Twitter’s motion to dismiss for failure to prosecute [160] is denied; and

(8) Twitter’s motion for a hearing or leave to file a sur-reply [172] is granted. The
Court directs the clerk to file Twitter’s sur-reply that was attached to its motion as Exhibit
A.

Finally, the Court vacates any current scheduling order and defers further

scheduling until after the determination of any renewed motion to dismiss.

Signed April 19, 2021.

D

David C. Godbey
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
VIDSTREAM, LLC §
Plaintiff, g
g Civil Action No. 3:16-CV-0764-N
TWITTER, INC., g
Defendant. g

MEMORANDUM OPINION AND ORDER

This Order addresses Defendant Twitter, Inc.’s (“Twitter”) motion to dismiss
Plaintiff VidStream, LLC’s (“VidStream”) Second Amended Complaint (“SAC”) [194].
Although the Court previously granted a similar motion, recent authority from the Federal
Circuit persuades the Court that it must deny the current motion.

I. PROCEDURAL HISTORY

Original plaintiff Youtoo Technologies LLC filed this action against Twitter for
patent infringement. Twitter moved to dismiss under Rule 12(b)(6) arguing that the
patents were addressed to unpatentable subject matter under 35 U.S.C. § 101. See Motion
to Dismiss [28]. The Court eventually granted the motion to dismiss. See Order (Nov.
10, 2016) [39] (the “First MTD Order”). A somewhat complicated process followed.
Twitter filed for inter partes review with the Patent Trial and Appeal Board. Eventually

the IPR proceedings were resolved in favor of Youtoo. See Notice [181]; Notice [183].
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Meanwhile, Youtoo went into bankruptcy. During the bankruptcy process, VidStream
acquired the rights to the patents-in-suit. Eventually, the Court let VidStream in, let
Youtoo out, granted VidStream’s motion to reconsider the First MTD Order, and granted
VidStream leave to file its SAC. See Order (Apr. 19, 2021) [190]. VidStream filed its
SAC and Twitter’s motion to dismiss followed.

I1. ALICE IN THE FEDERAL CIRCUIT

Section 101 states a patent can be obtained for “any new and useful
process, machine, manufacture, or composition of matter, or any new and
useful improvement thereof.” 35 U.S.C.§ 101. “Whether a claim is drawn
to patent-eligible subject matter is an issue of law.” SiRF Tech., Inc. v. Int’l
Trade Comm’n, 601 F.3d 1319, 1331 (Fed. Cir. 2010); see also In re Bilski,
545 F.3d 943, 950 (Fed. Cir. 2008) (“[w]hether a claim is drawn to patent-
eligible subject matter under § 101 is a threshold inquiry””). The Supreme
Court articulated a two step approach for resolving whether a claim falls
outside the scope of section 101. First, “the Court must first determine
whether the claims at issue are directed to a patent-ineligible concept.”
Alice Corp. Pty Ltd. v. CLS Bank Int’l, [573 U.S. 208,]134 S. Ct. 2347, 2355
(2014). If so, the Court then “consider[s] the elements of each claim both
individually and ‘as an ordered combination’ to determine whether the
additional elements ‘transform the nature of the claim’ into a patent-eligible
application.” Id. (quoting Mayo, 132 S. Ct. at 1298, 1297).

First MTD Order at 2.
One of the first Federal Circuit cases to address Alice was Enfish.

Under the first step, the Court determines if the claim at issue falls
into an exception to section 101. Courts have “long grappled with the
exception that ‘[IJaws of nature, natural phenomena, and abstract ideas are
not patentable.”” Enfish, LLC v. Microsoft Corp., 822 F.3d 1327, 1334 (Fed.
Cir. 2016) (quoting Ass 'n for Molecular Pathology v. Myriad Genetics, Inc.,
[569 U.S. 576,]133 S. Ct. 2107, 2116 (2013)). Not “all improvements in
computer-related technology are inherently abstract.” Enfish, 822 F.3d at
1335. Where claims “simply [add] conventional computer components to
well-known business practices,” they are directed toward an abstract idea
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because computers are merely invoked as a tool. /d. at 1338. On the other
hand, if “the focus of the claims is on the specific asserted improvement in
computer capabilities,” then the claim may not be directed at an abstract idea.
Id. In Enfish, the Court concluded that the claims at issue were not directed
to an abstract idea but instead focused on an “improvement to computer
functionality itself, not on economic or other tasks for which a computer is
used in its ordinary capacity.” Id.

First MTD Order at 2-3.  Enfish dealt with a patent for a novel method of organizing data
in a database unlike the traditional table method.

The backdrop for this was the distinction that A/ice drew between “do it on a
computer” and something that actually improves the operation of the computer itself.
Compare Alice, 573 U.S. at 223 (“Stating an abstract idea while adding the words ‘apply
it with a computer’ simply combines those two steps, with the same deficient result.”) with
id. at 225 (““The method claims do not, for example, purport to improve the functioning of
the computer itself.”). At first blush, this would suggest a distinction between hardware
and software. As the Federal Circuit later described Enfish, the line drawing is not quite
so simple:

The claims here are unlike the claims in Enfish. There, we relied on the

distinction made in Alice between, on one hand, computer-functionality

improvements and, on the other, uses of existing computers as tools in aid of

processes focused on “abstract ideas” (in Alice, as in so many other § 101

cases, the abstract ideas being the creation and manipulation of legal

obligations such as contracts involved in fundamental economic practices).

Enfish, 822 F.3d at 1335-36; see Alice, 134 S.Ct. at 2358-59. That

distinction, the Supreme Court recognized, has common-sense force even if

it may present line-drawing challenges because of the programmable nature

of ordinary existing computers. In Enfish, we applied the distinction to

reject the § 101 challenge at stage one because the claims at issue focused

not on asserted advances in uses to which existing computer capabilities
could be put, but on a specific improvement—a particular database
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technique—in how computers could carry out one of their basic functions of
storage and retrieval of data. Enfish, 822 F.3d at 1335-36; see Bascom, 827
F.3d at 1348-49, 2016 WL 3514158, at *5; cf. Alice, 134 S. Ct. at 2360
(noting basic storage function of generic computer). The present case is
different: the focus of the claims is not on such an improvement in computers
as tools, but on certain independently abstract ideas that use computers as
tools.
Electric Power Group, LLC v. Alstom S.A4., 830 F.3d 1350, 1354 (2016).

The next case significant to the Court’s analysis is BASCOM Global Internet Servs.,
Inc. v. AT&T Mobility LLC, 827 F.3d 1341 (Fed. Cir. 2016)." BASCOM dealt with the
subject of internet filtering. Given the proliferation of inappropriate content on the
internet, it is desirable to be able to filter out such content. Id. at 1343. The prior art
included two filtering approaches: (1) a customizable filter on the client device, and (2) a
noncustomizable filter on the internet service provider’s (ISP) server. Each approach had
strengths and weaknesses, Id. at 1343-44. The invention in BASCOM was a
customizable filter on the ISP server. Id. at 1344.

The Court readily found the patent was directed to the abstract idea of filtering under
step 1 of Alice. Id. at 1348-49. Turning to Alice step 2, the Court noted:

The inventive concept inquiry requires more than recognizing that each claim

element, by itself, was known in the art. As is the case here, an inventive

concept can be found in the non-conventional and non-generic arrangement
of known, conventional pieces.

' BASCOM was released on June 27, 2016. That was after briefing was complete on the
First MTD Order, but before the Order issued. Consequently, BASCOM was not
mentioned in the briefs, no party filed a notice of supplemental authority, the Court’s own
preparation did not uncover it, and, unfortunately, the First MTD Order does not cite to it.
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The inventive concept described and claimed in the '606 patent is the

installation of a filtering tool at a specific location, remote from the end-

users, with customizable filtering features specific to each end user. This

design gives the filtering tool both the benefits of a filter on a local computer

and the benefits of a filter on the ISP server.

Id. at 1350. The Court concluded that under its precedents, this was a sufficiently
inventive concept to survive Alice step 2. Id. at 1350-52.
ITI. CONTENT CREATION AND DISTRIBUTION SYSTEM

The two patents-in-suit are US Patent Nos. 8,464,304 (the “°304 Patent”) and
8,601,506 (the “’506 Patent”). The two patents share a common specification and are
similar in content, except the *506 Patent also addresses the length of video clips.> The
’304 Patent addresses a Content Creation and Distribution System (“CCDS”).

The general subject matter of a CCDS is collecting video data from a user,
converting that video into the desired format, and distributing the converted video to a
distributor. Video can be stored in digital form in a wide variety of formats. Formats can
vary across a range of factors, e.g., image size, compression type, frame rate, etc. A user
can create video in a variety of ways, e.g., a video camara attached to a personal computer,
a laptop with built-in camera. This collected video can be stored in a variety of formats.

A video distributor, e.g., Youtube, or a broadcast cable network, may require video to be

in particular formats to ensure, e.g., adequate quality for broadcast purposes.

*> The Court will refer only to the 304 Patent for the balance of this Order, though the
analysis applies with equal force to the *506 Patent.
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If a user had video in a format that was not supported by a distributor, it was
necessary to convert the video from the original, unsupported format into a supported
format. This process of converting video from one format to another is called
“transcoding.” Again, not all transcoders support all video formats. If a user attempts to
transcode video from an unsupported format, the transcoder will reject it and system
resources are wasted. Thus, in the prior art, format compatibility was enforced by the
transcoding software typically on a server. See generally SAC 99 13-20.

The ’304 Patent addressed this problem by moving the enforcement of format
compatibility from the server to the user client. It contemplates a CCDS running on a
server, with users using client devices to create or collect video. The key concept’ is that
the server provides instructions to the user device that cause the video content to be
captured in accordance with predetermined constraints, i.e., in a specified format. See
SAC 99 22-24. This results in greater efficiency when the server performs the
transcoding, because the content is already in a compatible format.

Claim 1 of the *304 Patent is typical:

1. A method performed by data processing apparatus, the method
comprising:

receiving video data from a client computing device at a server system,
wherein the video data is captured using a camera connected to the client
computing device in accordance with instructions executed on the client
computing device, wherein the instructions are provided to the client
computing device by the server system and cause the video data to be

* According to VidStream.
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captured in accordance with predetermined constraints and the
predetermined constraints include a frame rate defined by the instructions;

automatically transcoding the video data, using a server included in the
server system, into at least one different format based on at least one of user
credentials associated with a user of the client computing device or attributes
associated with the video data, wherein at least one format of the transcoded
video data defines a video file in a format appropriate for inclusion in a linear
television programming broadcast;

and uploading the transcoded video data to a distribution server for
distribution.

’304 Patent 27:57 — 28:10.
IV. THE PATENTS SURVIVE ALICE

The patents-in-suit are directed to collecting video, transcoding video, and
distributing video. That fits the format of collect data, process data, output the processed
data, which is an abstract idea. See Content Extraction Transmission LLC v. Wells Fargo
Bank, Nat’l Ass’n, 776 F.3d 1343, 1347 (Fed. Cir. 2014). It also was a process that was
done manually by one or more people, so this also fits the profile of “do it on a computer”
that is an abstract idea. See Intellectual Ventures [ LLC v. Capital One Bank (USA), 792
F.3d 1363, 1368 n.2 (Fed. Cir. 2015) (collecting cases). The fact that the video collected
is restricted to predetermined constraints does not change this. See Electric Power Grp.,
LLC v. Alstom S.A., 830 F.3d 1350, 1353 (Fed. Cir. 2016) (“Accordingly, we have treated
collecting information, including when limited to particular content (which does not
change its character as information), as within the realm of abstract ideas.”). Accordingly,

the patents are ineligible subject matter under step one of Alice.
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In step two of Alice, the Court “consider[s] the elements of each claim both
individually and ‘as an ordered combination’ to determine whether the additional elements
‘transform the nature of the claim’ into a patent-eligible application.” Alice, 573 U.S. at
217 (quoting Mayo, 132 S. Ct. at 1298, 1297). The Federal Circuit’s BASCOM decision
is instructive:

BASCOM explains that the inventive concept rests on taking advantage of

the ability of at least some ISPs to identify individual accounts that

communicate with the ISP server, and to associate a request for Internet

content with a specific individual account. . . . According to BASCOM, the
inventive concept harnesses this technical feature of network technology in

a filtering system by associating individual accounts with their own filtering

scheme and elements while locating the filtering system on an ISP server.
BASCOM, 827 F.3d at 1350.

As explained above, construed in favor of BASCOM as they must be in this

procedural posture, the claims of the '606 patent do not preempt the use of

the abstract idea of filtering content on the Internet or on generic computer

components performing conventional activities. The claims carve out a

specific location for the filtering system (a remote ISP server) and require

the filtering system to give users the ability to customize filtering for their

individual network accounts.

Id. at 1352. In other words, the inventive concept in BASCOM was to move customizable
filtering from the client to the server.

The claims here do that in reverse. The inventive concept here is to move video
format compatibility enforcement from the transcoder on the server to the video capture
process on the client. The Court cannot meaningfully distinguish the proffered inventive

concept here from the inventive concept the Federal Circuit found to be patent-eligible in

BASCOM. The Court, therefore, denies Twitter’s motion to dismiss.
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CONCLUSION
The Court denies Twitter’s motion to dismiss. The parties are directed to confer
and report back to the Court in writing fourteen (14) days from the date of this Order
regarding the status of this case and where it fits procedurally in the Miscellaneous Order

62 framework.

Signed April 1, 2022. b c—//

David €. Godbey
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
VIDSTREAM, LLC, §
Plaintiff, g
V. g Civil Action No. 3:16-CV-0764-N
TWITTER, INC., g
Defendant. g

MEMORANDUM OPINION AND ORDER

This Order addresses the construction of several disputed claim terms pursuant to
Markman v. Westview Instruments, Inc., 52 F.3d 967 (Fed. Cir. 1995) (en banc), aff’d, 517
U.S. 370 (1996). Plaintiff VidStream, LLC (“VidStream”) contends that Defendant
Twitter, Inc. (“Twitter”) infringes two United States Patents.! Having reviewed the
relevant intrinsic evidence in the record, and such extrinsic evidence as necessary, the
Court construes the disputed terms and phrases as provided below.

I. BACKGROUND OF THE INVENTIONS

The Patents relate to a system for distribution of user-generated or supplied video
content over a network for distribution to either a traditional broadcast medium (“linear
television programming”) or an internet site that permits uploading of user video content

such as Youtube or TikTok. Linear television programming is characterized by segments

! They are United States Patent Nos. 8,464,304 and 8,601,506 (the “’304 Patent” and the
“’506 Patent”, or collectively, the “Patents”).
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of a specified length broadcast at a scheduled time. Internet streaming is characterized by
no set length and availability on demand.
I1. BASIC CLAIM CONSTRUCTION STANDARDS

Claim construction is a question of law for the Court, see Markman, 517 U.S. at
391, although it may involve subsidiary factual questions. See Teva Pharm. USA, Inc. v.
Sandoz, Inc., 574 U.S. 318, 324-28 (2015). In construing the claims of a patent, the words
comprising the claims “are generally given their ordinary and customary meaning” as
understood by ““a person of ordinary skill in the art in question at the time of the invention.”
Phillips v. AWH Corp., 415 F.3d 1303, 1312-13 (Fed. Cir. 2005) (en banc) (citations and
internal quotation marks omitted). Accordingly, courts must determine the meaning of
claim terms in light of the resources that a person with such skill would review to
understand the patented technology. See id. at 1313 (citing Multiform Desiccants, Inc. v.
Medzam, Ltd., 133 F.3d 1473, 1477 (Fed. Cir. 1998)).

First, “the person of ordinary skill in the art is deemed to read the claim term . . . in
the context of the entire patent, including the specification.” Id. If the specification
“reveal[s] a special definition given to a claim term by the patentee that differs from the
meaning it would otherwise possess . . . , the inventor’s lexicography governs.” Id. at
1316. Likewise, if “the specification . . . reveal[s] an intentional disclaimer, or disavowal,
of claim scope by the inventor . . .[,] the inventor’s intention, as expressed in the
specification, is regarded as dispositive.” Id. (citation omitted). While the claims

themselves provide significant guidance as to the meaning of a claim term, the specification
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is generally dispositive as “it is the single best guide to the meaning of a disputed term.”
Id. at 1314-15 (internal quotation marks omitted).

In addition to the specification, courts must examine the patent’s prosecution history
— that is, the “complete record of the proceedings before the PTO and includ[ing] the prior
art cited during the examination of the patent.” Id. at 1317 (citation omitted). “Like the
specification, the prosecution history provides evidence of how the PTO and the inventor
understood the patent.” Id. (citation omitted). In particular, courts must look to the
prosecution history to determine “whether the inventor limited the invention in the course
of prosecution, making the claim scope narrower than it would otherwise be.” Id.
(citations omitted). “[W]here the patentee has unequivocally disavowed a certain
meaning to obtain his patent, the doctrine of prosecution disclaimer attaches and narrows
the ordinary meaning of the claim congruent with the scope of the surrender.” Omega
Eng’g, Inc. v. Raytek Corp., 334 F.3d 1314, 1324 (Fed. Cir. 2003).

Finally, in addition to evidence intrinsic to the patent at issue and its prosecution
history, courts may look to “extrinsic evidence, which ‘consists of all evidence external to
the patent and prosecution history, including expert and inventor testimony, dictionaries,
and learned treatises.”” Phillips, 415 F.3d at 1317 (quoting Markman, 52 F.3d at 980).
In general, extrinsic evidence is “less reliable than the patent and its prosecution history in
determining how to read claim terms.” Id. at 1318.

When the intrinsic evidence, that is the patent specification and prosecution history,
unambiguously describes the scope of a patented invention, reliance on extrinsic evidence,

which is everything outside the specification and prosecution history, is improper. See
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Vitronics Corp. v. Conceptronic, Inc., 90 F.3d 1576, 1583 (Fed. Cir. 1996). While the
Court may consult extrinsic evidence to educate itself about the invention and relevant
technology, it may not rely upon extrinsic evidence to reach a claim construction that is
clearly at odds with a construction mandated by the intrinsic evidence. See Key Pharm.
v. Hercon Labs. Corp., 161 F.3d 709, 716 (Fed. Cir. 1998).

II1. DISPUTED TERMS

A. ADMINISTRATOR

Claim Term — administrator
VidStream Construction — no construction necessary
Twitter Construction — a person who is responsible for reviewing video content prior to
distribution
Analysis:

The parties’ primary disagreement is whether “administrator” must be a natural
person. VidStream correctly notes that the specifications contemplate an automated
administrator. FE.g., 304 Patent at 3:37-39 (administrator application). Thus Twitter’s
proposed construction would exclude an embodiment in the specification. But “a claim
interpretation that excludes a preferred embodiment from the scope of the claim is rarely,
if ever, correct.” Accent Packaging, Inc. v. Leggett & Platt, Inc., 707 F.3d 1318, 1326
(Fed. Cir. 2013) (citation omitted). Accordingly, the Court agrees with VidStream that no

construction is necessary.
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B. Video Length
Claim Terms — (a) video length defined by the instructions, with the video length
predefined at the server system in accordance with a time slot in a linear television
programming broadcast
(b) wherein the video length is defined in accordance with a time slot in linear television
programming
(c) wherein the video length is defined in accordance with a time slot in the linear television
programming broadcast
VidStream Construction — computer instructions provided by a server computing device to
a client computing device that identify a video length suitable for including video into a
traditional television program or broadcast
Twitter Construction — computer instructions provided by a server computing device to a
client computing device that identify a discrete video length suitable for including video
into a discrete window within traditional linear television programming segments
Analysis:

The parties participated in inter partes review before the Patent and Trademark
Appeal Board (“PTAB”). VidStream proposes the construction adopted by the PTAB.
Twitter proposes adding the additional terms “discrete” and “segments” to the PTAB’s
construction. The Court is not quite sure what is signified by “discrete video length” or
“discrete window” beyond just “video length” or “window.” The Court therefore adopts
the PTAB construction. See Notice, Ex. B at 7[134-2] (IPR2017-0133, Decision Granting

Institution of Inter Partes Review, October 2, 2017).
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C. Time Slot
Claim Term — time slot
VidStream Construction — no construction necessary
Twitter Construction — a discrete window within traditional linear television programming
segments
Analysis:

Twitter’s proposed construction again introduces “discrete window” and
“segments,” which are not found in the specification. It appears to the Court that “time
slot” is readily understood by a jury and does not require further construction.

D. Format for Linear Television
Claim Terms — (a) a format appropriate for inclusion in a linear television programming
broadcast
(b) the format appropriate for inclusion in the linear television programming broadcast
(c) a format appropriate for inclusion in a linear television programming transmission
(d) a format appropriate for inclusion in the linear television programming broadcast
VidStream Construction — not indefinite and no construction necessary
Twitter Construction — indefinite
Analysis:

A patent is indefinite, and thus invalid, when it fails to inform “those skilled in the
art about the scope of the invention” with “reasonable certainty.” BASF Corp. v. Johnson

Matthey Inc., 875 F.3d 1360, 1365 (Fed. Cir. 2017) (quoting Nautilus Inc. v. Biosig Instr.,

ORDER - PAGE 6

Appx17



Case: 26-1271  Document: 23 Page: 112  Filed: 03/19/2026
Case 3:16-cv-00764-N Document 258 Filed 12/18/23 Page 7 of 8 PagelD 7522

Inc., 572 U.S. 898,901 (2014)). The burden is on Twitter to show indefiniteness and any
fact for indefiniteness must be shown by clear and convincing evidence. Intel Corp. v.
VIA Techs., Inc., 319 F.3d 1357, 1366 (Fed. Cir. 2003). VidStream’s expert, Dr. Jones,
opines that a person of ordinary skill in the art would have understood the scope of that
phrase with reasonable certainty. See VidStream App. at 97 (Jones Decl. q 42). The
Court finds that evidence persuasive and accepts it. Accordingly, the Court holds the
phrase is not indefinite and requires no further construction.

E. Format Appropriate for Internet Distribution
Claim Term — format appropriate for Internet distribution
VidStream Construction — not indefinite and no construction necessary
Twitter Construction — indefinite

Analysis:
This is simply a replay of the preceding analysis. See VidStream App. at 101

(Jones Decl. §53). The Court finds that evidence persuasive and accepts it. Accordingly,

the Court holds the phrase is not indefinite and requires no further construction.

CONCLUSION
The Court orders that the various patent terms are construed as indicated. The
Court will by separate order establish a schedule for resolution of the remaining issues in

the case.
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Signed December 18, 2023.

David CGodbe
Chief United States District J
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
VIDSTREAM, LLC, §
Plaintiff, g
V. g Civil Action No. 3:16-CV-00764-N
TWITTER, INC., g
Defendant. g

MEMORANDUM OPINION AND ORDER

This Order addresses Defendant Twitter, Inc.’s (“Twitter””) motion to exclude the
expert testimony of Roy Weinstein [344]. Because Weinstein’s testimony meets the
requirements of Rule 702, the Court denies the motion.

I. ORIGINS OF THE DISPUTE

This case arises from the alleged infringement of U.S. Patents No. 8,464,304 and
8,601,506 (collectively, the “Asserted Patents”). The Asserted Patents are directed to a
system of receiving and distributing user-generated video content for distribution on
television broadcasts and the internet. Plaintiff Vidstream, LLC (“Vidstream”), the
successor-in-interest of Youtoo Technologies, LLC (“Youtoo”), alleges that Twitter
infringed the Asserted Patents through its video creation and distribution on the Twitter,
Vine, and Periscope applications. The long procedural history of this case is well
established, see, e.g., VidStream, LLC v. Twitter, Inc., 2022 WL 992743, at *1 (N.D. Tex.

2022), and the Court will not recount it in great depth here.
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Vidstream retained Roy Weinstein to testify regarding damages. His analysis
involves the hypothetical negotiation approach as articulated in Georgia—Pacific Corp. v.
U.S. Plywood Corp., 318 F. Supp. 1116, 1120 (S.D.N.Y. 1970). Twitter now moves to
exclude Weinstein’s testimony. See Def.’s Mot. 1 [344].

II. LEGAL STANDARD FOR EXPERT TESTIMONY

Under Federal Rule of Evidence 702, a witness must be qualified as an expert by
“knowledge, skill, experience, training, or education.” FED. R. EvID. 702. A qualified
expert may testify if the expert’s specialized knowledge will help the trier of fact and (1)
“the testimony is based upon sufficient facts or data,” (2) “the testimony is the product of
reliable principles and methods,” and (3) “the expert’s opinion reflects a reliable
application of the principles and methods to the facts of the case.” Id. District courts must
determine that expert testimony “is not only relevant, but reliable,” and make “a
preliminary assessment of whether the reasoning or methodology underlying the testimony
is scientifically valid” and “can be applied to the facts in issue.” Daubert v. Merrell Dow
Pharms., Inc., 509 U.S. 579, 589, 592-93 (1993); see also Kumho Tire Co. v. Carmichael,
526 U.S. 137, 150-51 (1999) (holding Daubert principles apply to all types of experts).
The focus, however, “must be solely on principles and methodology, not on the conclusions
that they generate.” Daubert, 509 U.S. at 595.

District courts have broad discretion to determine the admissibility of expert
testimony. Sims v. Kia Motors of Am., Inc., 839 F.3d 393, 400 (5th Cir. 2016). But the
rejection of expert testimony is the exception, not the rule. In re DePuy Orthopaedics, Inc.

Pinnacle Hip Implant Prods. Liab. Litig., 2016 WL 9560113, at *3 (N.D. Tex. 2016). And
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the Daubert inquiry may not replace the adversarial system. Pipitone v. Biomatrix, Inc.,
288 F.3d 239, 249-50 (5th Cir. 2002). Vigorous “cross-examination, presentation of
contrary evidence, and careful instruction on the burden of proof are the traditional and
appropriate means of attacking shaky but admissible evidence.” Id. at 250 (quoting
Daubert, 509 U.S. at 596). Indeed, “while exercising its role as a gate-keeper, a trial court
must take care not to transform a Daubert hearing into a trial on the merits.” /d.
II1. THE COURT DENIES TWITTER’S MOTION TO EXCLUDE EXPERT TESTIMONY

Twitter argues that Weinstein’s testimony is inadmissible because he (1) did not
explain how four documents he relies on are sufficiently comparable to the hypothetical
negotiation between Twitter and Youtoo; (2) failed to apportion between the patented and
unpatented features of the technology; and (3) used an unreliable methodology for
calculating worldwide damages. Def.’s Br. 11-23 [345]. The Court addresses each of
these arguments in turn.

A. The Documents Weinstein Relies on are Sufficiently Comparable

First, Twitter argues that Weinstein does not offer reasoned analysis showing how
four documents he relies on in his Georgia—Pacific analysis are sufficiently comparable to
the hypothetical negotiation between Twitter and Youtoo. Def.’s Br. 11-18. The
documents in question include: (1) an enterprise services agreement between Youtoo and
AsiaTV regarding a nonexclusive license of Youtoo’s social media features; (2) an
executed memorandum of understanding between Youtoo and Verizon regarding a
potential license of Youtoo’s on-demand and live programming services and other features;

(3) an unexecuted memorandum of understanding between Y outoo and Verizon regarding
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a license of Youtoo’s linear television service; and (4) a deal review document prepared by
Twitter regarding Periscope, one of the accused products. Weinstein Report 9 76-82, 140
[346, Ex. 1].!

The hypothetical negotiation approach “attempts to ascertain the royalty upon which
the parties would have agreed had they successfully negotiated an agreement just before
infringement began.” Lucent Techs., Inc. v. Gateway, Inc., 580 F.3d 1301, 1324 (Fed. Cir.
2009). In “attempting to establish a reasonable royalty, the ‘licenses relied on by the
patentee in proving damages [must be] sufficiently comparable to the hypothetical license
at issue in suit.”” Virnetx, Inc. v. Cisco Sys., Inc., 767 F.3d 1308, 1330 (Fed. Cir. 2014)
(quoting Lucent, 580 F.3d at 1325). The patentee also may rely on other types of
agreements when they are “closely comparable, and the expert expressly addresses the
differences between those negotiations and any hypothetical negotiations.” CXT Sys.,
Inc. v. Academy, Ltd., 2020 WL 481080, at *5 (E.D. Tex. 2020) (citing SSL Servs., LLC v.
Citrix Sys., Inc., 769 F.3d 1073, 1093 (Fed. Cir. 2014)). “Assessing the comparability of
licenses requires ‘consideration of whether the license at issue involves comparable
technology, is economically comparable, and arises under comparable circumstances as
the hypothetical negotiation.”” HOYA Corp. v. Alcon Inc., 713 F. Supp. 3d 291, 320

(N.D. Tex. 2024) (quoting Bio-Rad Lab’ys, Inc. v. 10X Genomics Inc.,967 F.3d 1353, 1373

! The four documents can be found in Twitter’s appendix [346]. See Def.’s App. 264289
(first document); 291-303 (second document); 305—-309 (third document); 311-330 (fourth

document).
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(Fed. Cir. 2020)); see also Finjan, Inc. v. Secure Computing Corp., 626 F.3d 1197, 1211-
12 (Fed. Cir. 2010)).

First, Weinstein assesses the comparability of the technology covered by the
Asserted Patents and the technology involved in the first three documents, noting that
although the agreements do not contemplate licenses strictly to the Asserted Patents, they
do involve “access to the technology embodied by the asserted patents.” Weinstein
Report 4 76. He based this determination on his own work in the case as well as his
conversations with Ryland Reed, co-inventor of the relevant Youtoo technology. See Pl.’s
App. 104 [349-2]. Regarding the second and third documents, he further based this
determination on an email between Reed and Verizon suggesting that the documents relate
to negotiations involving the Asserted Patents. Weinstein Report 9 69—72. Additionally,
the fourth document involves Periscope, one of the accused products. See id. § 140. And
Weinstein explained that the fourth document contemplated costs for “Twitter’s own
efforts to build and code the application,” which would not be appropriate to include in the
hypothetical royalty. I/d. The Court finds that Weinstein sufficiently addresses how the
documents are technologically comparable to a license to the Asserted Patents.

Second, the Court determines that Weinstein sufficiently assesses the economic
comparability of the documents to the hypothetical negotiation. For example, he explained
that “the parties would understand that most of the compensation categories [in the first
three documents] would not be appropriate for an established entity such as Twitter.”

1d. 9§ 77. Further, he noted that the first and second documents are useful for comparison
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because they “contemplated per-user royalties as a portion of the payment terms,” which
is “easy to track and to translate to Twitter’s business.” Id.

Third, because all four of the documents were prepared within three years of the
agreed hypothetical negotiation date, and none are litigation settlement agreements, the
Court finds that the documents arose under comparable circumstances to the hypothetical
negotiation. See, e.g., Bio-Rad Lab’ys, 967 F.3d at 1373 (expressing concern with using
prior settlement agreements to prove amount of reasonable royalty (citing LaserDynamics,
Inc. v. Quanta Comp., Inc., 694 F.3d 51, 77-78 (Fed. Cir. 2012))).

Accordingly, the Court concludes that Weinstein has adequately addressed the
comparability of the four documents and the factors relevant to the hypothetical
negotiation. The Court thus denies Twitter’s motion to exclude on this ground. Twitter
may address its concerns regarding comparability through cross examination and
presentation of contrary evidence. See, e.g., Ericsson, Inc. v. D-Link Sys., Inc., 773 F.3d
1201, 1227 (Fed. Cir. 2014) (“[T]he fact that a license is not perfectly analogous generally
goes to the weight of the evidence, not its admissibility.”); ActiveVideo Networks,
Inc. v. Verizon Comm’cns, Inc., 694 F.3d 1312, 1333 (Fed. Cir. 2012) (“The degree of
comparability of the [] license agreements as well as any failure on the part of [the] expert
to control for certain variables are factual issues best addressed by cross examination and
not by exclusion.” (citation omitted)).

B. Weinstein’s Methodology for Apportionment is Adequate
Next, Twitter argues that Weinstein failed to adequately apportion the value of the

technology of the Asserted Patents. Def.’s Br. 19-23. When, as here, “the accused
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technology does not make up the whole of the accused product, apportionment is required.”
See, e.g., MLC Intell. Prop., LLC v. Micron Tech., Inc., 10 F.4th 1358, 1373 (Fed. Cir.
2021) (citing Exmark Mfg. Co. Inc. v. Briggs & Stratton Power Prods. Grp., LLC, 879 F.3d
1332, 1348 (Fed. Cir. 2018)). Further, the “ultimate combination of royalty base and
royalty rate must reflect the value attributable to the infringing features of the product, and
no more.” Id. (quoting Finjan, 879 F.3d at 1309). But estimating a reasonable royalty “is
not an exact science,” and “there may be more than one reliable method for” estimation.
Summit 6, LLC v. Samsung Elecs. Co., Ltd., 802 F.3d 1283, 1296 (Fed. Cir. 2015) (citation
omitted).

Here, Weinstein described how he accounted for the value attributable to the
infringing features of the products. Regarding the first document, he explained that he
apportioned the “fee to account for overall system capacity by considering Twitter’s claim
that not all of its video-upload based traffic employs Youtoo’s technology” and adjusted
the rate downward by the percent of uploaded video traffic stemming from the in-
application camera feature. Weinstein Report 4 78. Regarding the second document,
Weinstein apportioned the per-user fee based on Twitter’s claimed use and adjusted the fee
to remove nonmobile users. /d. § 79. And regarding the fourth document, he apportioned
out the software development costs Twitter would incur. /d. 49 140, 161.

The Court finds that Weinstein’s methodology for estimating a reasonable royalty
is sound, and the evidence he relied upon sufficicently relates to the case to meet the
requirements of Rule 702. See Bio-Rad Lab’ys, 967 F.3d at 1376 (There “is no blanket

rule of quantitative apportionment in every comparable license case.”). Accordingly, “the
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gatekeeping role of the court is satisfied” regarding Weinstein’s opinions on
apportionment, “and the inquiry on the correctness of the methodology and of the results
produced thereunder belongs to the factfinder.” Summit 6, 802 F.3d at 1296.
C. Weinstein’s Methodology for Calculating Worldwide Damages is Reliable

Lastly, Twitter asserts that Weinstein’s worldwide damages calculation is unreliable
and based on insufficient facts and data. Def.’s Br. 23-24. If a patent owner “seeks to
increase [the damages] amount by pointing to foreign conduct that is not itself infringing,
the patentee must, at the least, show why that foreign conduct increases the value of the
domestic infringement itself.” Brumfield v. IBG LLC, 97 F.4th 854, 877 (Fed. Cir. 2024).
Here, Weinstein opined that “Twitter operates a worldwide ecosystem,” and content
“generated from U.S.-based Twitter applications is shared worldwide and can increase
engagement in foreign markets, leading to advertising revenues attributable to those
worldwide markets.” Weinstein Report 9§ 152. Further, Weinstein understood from
Dr. Mark Jones — Vidstream’s technical expert — that “Twitter made infringing computer
storage media domestically, within the terms of the [ Asserted Patents], as part of its process
of developing its software, and such development directly led to revenue of its infringing
apps for its worldwide user base.” Id. § 160; see also Pl.’s App. 002, 008, 056-57
(explaining the accused apps are made in the United States and support global operation of
the infringing features). The Court finds that this is a sufficient basis for Weinstein’s

worldwide damages calculation and thus denies the motion to exclude on this ground.
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CONCLUSION
Because the Court finds that Weinstein’s expert testimony satisfies the requirements

of Rule 702, the Court denies the motion to exclude.

Signed February 25, 2025.

DA Gk,

‘David C. ngbey’{
Chief United States DistrictVudge
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
VIDSTREAM, LLC, §
Plaintiff, g
V. g Civil Action No. 3:16-CV-00764-N
TWITTER, INC., g
Defendant. g

MEMORANDUM OPINION AND ORDER

This Order addresses Defendant Twitter, Inc.’s (“Twitter”) motion for summary
judgment [340] and Plaintiff VidStream, LLC’s (“VidStream’) motion for partial summary
judgment [332]. For the reasons set forth below, the Court grants VidStream’s motion for
partial summary judgment and denies Twitter’s motion for summary judgment.

I. THE PATENT INFRINGEMENT DISPUTE

This case arises from the alleged infringement of U.S. Patents No. 8,464,304 (the
“’304 Patent”) and 8,601,506 (the “’506 Patent”) (collectively, the “Asserted Patents™).
Specifically, VidStream asserts that Twitter infringes Claims 17, 22, 23, and 24 of the
’304 Patent and Claims 23 and 24 of the *506 Patent. The Asserted Patents are directed to
a system of receiving and distributing user-generated video content for distribution on
television broadcasts and the internet. The *304 Patent and 506 Patent share a common
specification and are similar in content, although the *506 Patent also addresses the length

of video clips. Claim 17 of the *304 Patent is typical:
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17. A non-transitory computer storage medium encoded with a computer
program, the program comprising instructions that when executed by data
processing apparatus cause the data processing apparatus to perform
operations comprising:

displaying, on a client computing device, a user interface adapted to allow
a user to selectively record content including high definition video
content through a digital camera communicably coupled to the client
computing device, wherein the user interface is provided in accordance
with instructions received from a server system and the instructions cause
the content to be captured in accordance with predetermined constraints
that include a frame rate defined by the instructions;

receiving a user selection to record content;

capturing high definition video data using the digital camera during a
continuous recording segment;

formatting the high definition video data in accordance with the
predetermined constraints; and;

transmitting at least a portion of the formatted high definition video data to
a storage server of the server system during the continuous recording
segment.

’304 Patent 29:18-29:39.

VidStream, the successor-in-interest of Youtoo Technologies, LLC (“Youtoo”),
alleges that Twitter infringed the Asserted Patents through its video creation and
distribution on the Twitter, Vine, and Periscope applications. The long procedural history
of this case is well established, see, e.g., VidStream, LLC v. Twitter, Inc.,2022 WL 992743,
at *1 (N.D. Tex. 2022), and the Court will not recount it in great depth here. VidStream
and Twitter filed cross-motions for summary judgment on the subject-matter eligibility of
the Asserted Patents. Twitter also moves for summary judgment on VidStream’s

infringement claims.
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II. SUMMARY JUDGMENT LEGAL STANDARD

Courts “shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant 1s entitled to judgment as a matter of law.”
FED. R. C1v. P. 56(a). In making this determination, courts must view all evidence and
draw all reasonable inferences in the light most favorable to the party opposing the motion.
United States v. Diebold, Inc.,369 U.S. 654, 655 (1962). The moving party bears the initial
burden of informing the court of the basis for its belief that there is no genuine issue for
trial. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

When a party bears the burden of proof on an issue, “he must establish beyond
peradventure all of the essential elements of the claim or defense to warrant judgment in
his favor.” Fontenot v. Upjohn Co., 780 F.2d 1190, 1194 (5th Cir. 1986). When the
nonmovant bears the burden of proof, the movant may demonstrate entitlement to summary
judgment either by (1) submitting evidence that negates the existence of an essential
element of the nonmovant’s claim or affirmative defense, or (2) arguing that there is no
evidence to support an essential element of the nonmovant’s claim or affirmative defense.
Celotex, 477 U.S. at 322-25.

Once the movant has made this showing, the burden shifts to the nonmovant to
establish that there is a genuine issue of material fact so that a reasonable jury might return
a verdict in its favor. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
585-87 (1986). Moreover, “[c]onclusory allegations, speculation, and unsubstantiated
assertions” will not suffice to satisfy the nonmovant’s burden. Bargher v. White, 928 F.3d

439, 444 (5th Cir. 2019) (citation omitted). Factual controversies are resolved in favor of
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the nonmoving party “only when an actual controversy exists, that is, when both parties
have submitted evidence of contradictory facts.” Olabisiomotosho v. City of Houston, 185
F.3d 521, 525 (5th Cir. 1999).

III. THE COURT GRANTS VIDSTREAM’S MOTION FOR PARTIAL
SUMMARY JUDGMENT ON SUBJECT-MATTER ELIGIBILITY

The parties filed cross-motions for summary judgment regarding the subject-matter
eligibility of the Asserted Patents. Whether “a claim recites patent eligible subject matter
is a question of law which may contain underlying facts.” Berkheimer v. HP Inc., 881 F.3d
1360, 1368 (Fed. Cir. 2018) (citations omitted). Because Twitter raises subject-matter
ineligibility as an affirmative defense, Twitter has the burden of establishing such
ineligibility by clear and convincing evidence. See id.

This Court previously denied Twitter’s motion to dismiss VidStream’s Second
Amended Complaint, concluding that VidStream sufficiently pled that the Asserted Patents
contain an inventive concept and are thus subject-matter eligible under 35 U.S.C. § 101.
See generally Mem. Op. & Order (April 1, 2022) [199] (the “2022 MTD Order”). Now,
because the Court determines that the Asserted Patents contain an inventive concept, the
Court holds that the Asserted Patents are subject-matter eligible and thus grants
VidStream’s motion for partial summary judgment.

A. Legal Standard under the Alice Framework
Section 101 states a patent can be obtained for “any new and useful process, machine,
manufacture, or composition of matter, or any new and useful improvement thereof.”

35 U.S.C. § 101. “Whether a claim is drawn to patent-eligible subject matter is an issue of
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law.” SiRF Tech., Inc. v. Int’l Trade Comm’n, 601 F.3d 1319, 1331 (Fed. Cir. 2010); see
also In re Bilski, 545 F.3d 943, 950 (Fed. Cir. 2008) (“Whether a claim is drawn to patent-
eligible subject matter under § 101 is a threshold inquiry . . . .”). The Supreme Court
articulated a two-step approach for resolving whether a claim falls outside the scope of
section 101. First, the Court “determine[s] whether the claims at issue are directed to a
patent-ineligible concept.” Alice Corp. Pty. Ltd. v. CLS Bank Int’l, 573 U.S. 208, 218
(2014). If so, the Court then considers “the elements of each claim both individually and
‘as an ordered combination’ to determine whether the additional elements ‘transform the
nature of the claim’ into a patent-eligible application.” Id. at 217 (quoting Mayo Collab.
Servs. v. Prometheus Labs., Inc., 566 U.S. 66, 79, 78 (2012)).

One of the first Federal Circuit cases to address Alice was Enfish, LLC v. Microsoft
Corp., 822 F.3d 1327 (Fed. Cir. 2016). Enfish dealt with a patent for a novel method of
organizing data in a database unlike the traditional table method. The Enfish Court
explained that under Alice step one, a court determines if the claim at issue falls into an
exception to section 101. Courts have “long grappled with the exception that ‘laws of
nature, natural phenomena, and abstract ideas are not patentable.”” Id. at 1334 (quoting
Ass’n for Molecular Pathology v. Myriad Genetics, Inc., 569 U.S. 576, 589 (2013))
(cleaned up). Not “all improvements in computer-related technology are inherently
abstract.” Enfish, 822 F.3d at 1335. Where claims “simply add[] conventional computer
components to well-known business practices,” they are directed toward an abstract idea
because computers are merely invoked as a tool. Id. at 1338. On the other hand, if “the

focus of the claims is on the specific asserted improvement in computer capabilities,” then
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the claim may not be directed at an abstract idea. Id. at 1335-36. In Enfish, the Court
concluded that the claims at issue were not directed to an abstract idea but instead focused
on an “improvement to computer functionality itself, not on economic or other tasks for
which a computer is used 1n its ordinary capacity.” Id.

The backdrop for this was the distinction that Alice drew between “do it on a computer”
and something that actually improves the operation of the computer itself. Compare Alice,
573 U.S. at 223 (“Stating an abstract idea while adding the words ‘apply it with a computer’
simply combines those two steps, with the same deficient result.”) with id. at 225 (“The
method claims do not, for example, purport to improve the functioning of the computer
itself.”). At first blush, this would suggest a distinction between hardware and software.
As the Federal Circuit later explained when discussing Enfish, the line drawing is not quite
so simple:

The claims here are unlike the claims in Enfish. There, we relied on the
distinction made in Alice between, on one hand, computer-functionality
improvements and, on the other, uses of existing computers as tools in aid of
processes focused on “abstract ideas” (in Alice, as in so many other § 101
cases, the abstract ideas being the creation and manipulation of legal
obligations such as contracts involved in fundamental economic practices).
Enfish, 822 F.3d at 1335-36; see Alice, 134 S. Ct. at 2358-59. That
distinction, the Supreme Court recognized, has common-sense force even if
it may present line-drawing challenges because of the programmable nature
of ordinary existing computers. In Enfish, we applied the distinction to reject
the § 101 challenge at stage one because the claims at issue focused not on
asserted advances in uses to which existing computer capabilities could be
put, but on a specific improvement — a particular database technique — in
how computers could carry out one of their basic functions of storage and
retrieval of data. Enfish, 822 F.3d at 1335-36; see Bascom, 827 F.3d at
1348-49,2016 WL 3514158, at *5; cf. Alice, 134 S. Ct. at 2360 (noting basic
storage function of generic computer). The present case is different: the
focus of the claims is not on such an improvement in computers as tools, but
on certain independently abstract ideas that use computers as tools.
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Elec. Power Grp., LLC v. Alstom S.A., 830 F.3d 1350, 1354 (Fed. Cir. 2016).

The next case significant to the Court’s analysis is BASCOM Global Internet
Services, Inc. v. AT&T Mobility LLC, 827 F.3d 1341 (Fed. Cir. 2016). BASCOM dealt with
the subject of internet filtering and focused on step two of Alice. Given the proliferation
of inappropriate content on the internet, it is desirable to be able to filter out such content.
Id. at 1343. The prior art included two filtering approaches: (1) a customizable filter on
the client device, and (2) a noncustomizable filter on the internet service provider (ISP)
server. Each approach had strengths and weaknesses. Id. at 1343—44. The invention in
BASCOM was a customizable filter on the ISP server. /d. at 1344.

The BASCOM court readily found the patent was directed to the abstract idea of
filtering under step one of Alice. Id. at 1348—49. Turning to step two, the court noted:

The inventive concept inquiry requires more than recognizing that each claim

element, by itself, was known in the art. As is the case here, an inventive

concept can be found in the non-conventional and non-generic arrangement

of known, conventional pieces.

The inventive concept described and claimed in the 606 patent is the

installation of a filtering tool at a specific location, remote from the end-

users, with customizable filtering features specific to each end user. This

design gives the filtering tool both the benefits of a filter on a local computer
and the benefits of a filter on the ISP server.

Id. at 1350. The court concluded that under its precedents, this was a sufficiently inventive
concept to pass Alice step two. Id. at 1350-52.
B. The Asserted Patents are Directed to an Abstract Idea
First, the Court must determine whether the Asserted Patents are directed to a

patent-ineligible concept. Alice, 573 U.S. at 218. “Alice step one presents a legal question
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that can be answered based on the intrinsic evidence.” CardioNet, LLC v. InfoBionic, Inc.,
955 F.3d 1358, 1372 (Fed. Cir. 2020). In ruling on Twitter’s motion to dismiss, this Court
previously held that the Asserted Patents are directed to an abstract idea:

The patents-in-suit are directed to collecting video, transcoding video, and
distributing video. That fits the format of collect data, process data, output
the processed data, which is an abstract idea. See Content Extraction
Transmission LLC v. Wells Fargo Bank, Nat’l Ass’n, 776 F.3d 1343, 1347
(Fed. Cir. 2014). It also was a process that was done manually by one or
more people, so this also fits the profile of “do it on a computer” that is an
abstract idea. See Intellectual Ventures I LLC v. Capital One Bank (USA),
792 F.3d 1363, 1368 n.2 (Fed. Cir. 2015) (collecting cases).

2022 MTD Order 7.!

VidStream argues that the Court’s previous formulation of the Asserted Patents is
at an impermissibly high level of generality because it does not encompass the limitations
“directed to enforcing the predetermined constraints from the server system on the client
device.” PL’s Mot. Br. 7 [337]. However, the Court already considered and rejected this
argument:

The fact that the video collected is restricted to predetermined constraints

does not change this. See Elec. Power Grp., LLC v. Alstom S.A., 830 F.3d

1350, 1353 (Fed. Cir. 2016) (“Accordingly, we have treated collecting

information, including when limited to particular content (which does not

change its character as information), as within the realm of abstract ideas.”).
Accordingly, the patents are ineligible subject matter under step one of Alice.

2022 MTD Order 7.

'In the 2022 MTD Order, the Court based its analysis on Claim 1 of the 304 Patent, which
it found typical. See 2022 MTD Order 6-7. Vidstream has since dropped Claim 1. The
Court finds that the analysis in the 2022 MTD Order continues to apply to the remaining
claims.
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Further, the focus of Alice step one is on the claims as a whole, not on one particular
limitation. See Elec. Power Grp., 830 F.3d at 1353; Simio, LLC v. FlexSim Software
Prods., Inc., 983 F.3d 1353, 1362 (Fed. Cir. 2020) (concluding that one limitation “does
not, by itself, change the claim’s ‘character as a whole’ from one directed to an abstract
idea to one that’s not” (quoting Cellspin Soft, Inc. v. Fitbit, Inc., 927 F.3d 1306, 1316 (Fed.
Cir. 2019))). Viewed as a whole, the Court concludes that the Asserted Patents are directed
to an abstract idea. See BASCOM, 827 F.3d at 1348—49 (finding claims directed to filtering
content on the internet to be directed to an abstract idea); Mobile Acuity Ltd. v. Blippar
Ltd., 110 F.4th 1280, 1292-94 (Fed. Cir. 2020) (finding claims directed to receiving
information, associating information with images, comparing images, and presenting
information based on comparison to be directed to an abstract idea). Thus, the Asserted
Patents are directed to a patent-ineligible concept under Alice step one.

C. The Asserted Patents Contain an Inventive Concept

Next, under Alice step two, the Court considers “the elements of each claim both
individually and ‘as an ordered combination’ to determine whether the additional elements
‘transform the nature of the claim’ into a patent-eligible application.” Alice, 573 U.S. at
217 (quoting Mayo, 566 U.S. at 79, 78). Step two is satisfied when a claim element or
combination of elements involves an inventive concept — something more than
performance of well-understood, routine, and conventional activities previously known to
a skilled artisan in the relevant field. Berkheimer, 881 F.3d at 1367—68. The Federal

Circuit’s BASCOM decision is instructive:

MEMORANDUM OPINION AND ORDER - PAGE 9

Appx37



Case: 26-1271  Document: 23 Page: 132  Filed: 03/19/2026
Case 3:16-cv-00764-N  Document 396  Filed 03/11/25 Page 10 of 22  PagelD 20643

BASCOM explains that the inventive concept rests on taking advantage of
the ability of at least some ISPs to identify individual accounts that
communicate with the ISP server, and to associate a request for Internet
content with a specific individual account. According to BASCOM, the
inventive concept harnesses this technical feature of network technology in
a filtering system by associating individual accounts with their own filtering
scheme and elements while locating the filtering system on an ISP server.

827 F.3d at 1350 (citations omitted). The BASCOM court elaborated:

The claims do not merely recite the abstract idea of filtering content along
with the requirement to perform it on the Internet, or to perform it on a set of
generic computer components. Such claims would not contain an inventive
concept. See CyberSource Corp. v. Retail Decisions, Inc., 654 F.3d 1366,
1370 (Fed. Cir. 2011) (reasoning that the use of the Internet to verify a credit
card transaction does not meaningfully add to the abstract idea of verifying
the transaction). . . . Instead, the claims may be read to “improve[] an existing
technological process.” Alice, 134 S. Ct. at 2358 (discussing the claims in
Diehr, 450 U.S. 175, 101 S. Ct. 1048, 67 L.Ed.2d 155).

Id. at 1350-51.

Twitter argues that People.ai, Inc. v. Clari Inc., 2023 WL 2820794 (Fed. Cir. 2023)
should alter the analytical framework this Court applies at Alice step two. Def.’s Resp. Br.
13 [351]. In People.ai, the Federal Circuit reviewed claims directed to the use of filtering
policies to derive business information from emails, meetings, and phone calls; match that
information with customer accounts or sales opportunities; and record those relationships
and activities. See id. at *1. Further, the claims were “directed to overcoming . . . issues
with manual data entry.” Id. The Federal Circuit found no inventive concept in these
claims. Id. at *14. Notably, the Federal Circuit stated:

Unlike the claims in BASCOM that contained the technological improvement

of permitting customizable filtering at a specific location coupled with the

benefits of remote filtering at the ISP server, 827 F.3d at 1350, the claims of

the *345 patent do not require installation of the filtering tool at a specific

location yielding technologically unique benefits. Rather, the claims mirror
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the manual process performed in corporate mailrooms long before the 345
patent’s proposed automation, and the cited benefits are only those expected
of any automation — increased speed and accuracy — benefits which we
explained did not provide an inventive concept in Symantec. See 838 F.3d at
1315 (“‘[C]laiming the improved speed or efficiency inherent with applying
the abstract idea on a computer’ does not ‘provide a sufficient inventive
concept.”” (quoting Cap. One, 792 F.3d at 1367)).

Id. (emphasis in original).

Twitter asserts that People.ai clarifies the legal standard espoused in BASCOM by
emphasizing that “the inventive concept in BASCOM lay in the use of ‘filtering at a specific
location coupled with the benefits of remote filtering at the ISP filter.”” Def.’s Resp. Br.
13 (citing People.ai, 2023 WL 2820794, at *14 (emphasis in original)). The Court
disagrees that this changes or clarifies the meaning of BASCOM; in BASCOM, the Federal
Circuit made clear that the claims recited an inventive concept because the filtering tool at
issue had the technological benefits of both prior systems. See 827 F.3d at 1350. And this
Court was aware of this when ruling on Twitter’s motion to dismiss. See 2022 MTD Order
5 (“This design gives the filtering tool both the benefits of a filter on a local computer and
the benefits of a filter on the ISP server.” (quoting BASCOM, 827 F.3d at 1350)).

In ruling on Twitter’s motion to dismiss, this Court held that VidStream pled an
inventive concept. See 2022 MTD Order 8. This Court reasoned:

[T]he inventive concept in BASCOM was to move customizable filtering

from the client to the server. The claims here do that in reverse. The

inventive concept here is to move video format compatibility enforcement

from the transcoder on the server to the video capture process on the client.

The Court cannot meaningfully distinguish the proffered inventive concept

here from the inventive concept the Federal Circuit found to be patent-
eligible in BASCOM.
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Id. The parties now dispute whether the summary-judgment record supports that moving
video format compatibility enforcement from the transcoder on the server to the video
capture process on the client is an inventive concept. Lack of an inventive concept is a
question of fact that Twitter, as the party asserting the section 101 defense, must prove by
clear and convincing evidence. See Berkheimer, 881 F.3d at 1368.

Twitter argues that the statements of its expert, Dr. Kevin Almeroth, establishes that
VidStream’s alleged inventive concept was well-known, routine, and conventional in the
prior art. See Def.’s Resp. Br. 16 (citing Almeroth Report 9 655, 712).2 Dr. Almeroth
opined that the claims do not contain an inventive concept because they use conventional
technology in a conventional way to automate an existing manual process. Almeroth
Report 99 655-57. However, VidStream presented evidence that Dr. Almeroth’s
statements fail to establish how the claims were conventional; none of the prior art Dr.
Almeroth discussed involves the precise process at issue in the claims — having the server
that processes the video data set the constraints for the user device’s capture setting. See
Jones Report, P1.’s Mot. App. 086 (explaining that Dr. Almeroth’s FaceTime application
example differs from the claims because it involved providing instructions to the user to
manually enter). Further, Dr. Almeroth did not opine on whether the claims improved the
existing technological process, while Dr. Mark Jones, VidStream’s expert, opined that the

concept “improves the system by avoiding wasted resources and increasing efficiency” and

2 The Almeroth Report can be found in VidStream’s appendix. See P1.’s Mot. App. 098
377 [338].
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“improves the user experience by obviating the need for users to research any applicable
constraints before submitting the video for transcoding and distribution.” Id. at 086—87.

After reviewing Dr. Almeroth’s and Dr. Jones’s statements, the Court determines
that the Asserted Patents improve an existing technological process by providing a
nonabstract improvement in computer functionality. Although the prior art involved steps
for distributing and transcoding video data, see Almeroth Report 9 157-68, it did not
involve the combination of steps articulated in the claims at issue here. Instead, the
Asserted Patents here provide an innovative process that departs from the routine and
conventional process for video distribution. See Rapid Litig. Mgmt. Ltd. v. CellzDirect,
Inc., 827 F.3d 1042, 1050-51 (Fed. Cir. 2016) (stating a new combination of steps in a
process may be patent eligible even though prior steps were well-known before the
combination was made); DDR Holdings, LLC v. Hotels.com, L.P., 773 F.3d 1245, 1257
59 (Fed. Cir. 2014) (holding that patent that combines elements from different sources and
changes conventional sequence of events in hyperlink technology satisfies Alice step two).
Further, Dr. Jones identified benefits of the Asserted Patents beyond “those expected of
any automation.” See People.ai, 2023 WL 2820794, at *14.

Accordingly, the Court holds that the claims are patent eligible because, although
format compatibility enforcement was conventional, the moving of such enforcement from
the transcoder on the server to the video capture process on the client — through
instructions causing the video content to be captured in accordance with predetermined

constraints — solves existing problems in the technological process and thus makes the
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claims patent eligible. The Court therefore grants VidStream’s motion for partial summary
judgment.

IV. THE COURT DENIES TWITTER’S MOTION FOR
SUMMARY JUDGMENT ON THE INFRINGEMENT CLAIMS

Next, the Court considers Twitter’s motion for summary judgment on VidStream’s
infringement claims. The claims of the Asserted Patents remaining in dispute include
Claims 17, 22, 23, and 24 of the 304 Patent and Claims 23 and 24 of the *506 Patent.

A. Patent Infringement Standard

Courts use a two-step process to analyze patent infringement. Dow Chem. Co. v.
Sumitomo Chem. Co., 257 F.3d 1364, 1372 (Fed. Cir. 2001). First, the Court must construe
the patent claims to determine their scope. /d. Second, the Court compares the construed
claims to the accused product. /d. Infringement can take the form of literal infringement
or infringement by equivalents. /d. Literal infringement occurs when “the accused product
meets all the limitations of the asserted claims.” E.I. du Pont de Nemours & Co. v. Unifrax
ILLC,921 F.3d 1060, 1073 (Fed. Cir. 2019). There is no literal infringement if any claim
limitation is not met. Id.

Infringement by equivalents occurs when each element of the accused product
“performs substantially the same function, in substantially the same way, to achieve
substantially the same result” as each element of the patented product. Lockheed Martin
Corp. v. Space Systems/Loral, Inc., 324 F.3d 1308, 1320 (Fed. Cir. 2003) (citing Warner-
Jenkinson Co. v. Hilton Davis Chem. Co., 520 U.S. 17, 40 (1997)). However, under the

vitiation doctrine, there can be no infringement by equivalents if the infringement theory
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“renders a claim limitation inconsequential or ineffective.” Akzo Nobel Coatings, Inc. v.
Dow Chem. Co., 811 F.3d 1334, 1342 (Fed. Cir. 2016). This doctrine works to ensure that
infringement by equivalents does not effectively eliminate an element of a claim. Edgewell
Personal Care Brands, LLC v. Munchkin, Inc.,998 F.3d 917, 923 (Fed. Cir. 2021). “Claim
vitiation is a legal determination that ‘the evidence is such that no reasonable jury could
determine two elements to be equivalent.”” Id. (quoting Deere & Co. v. Bush Hog, LLC,
703 F.3d 1349, 135657 (Fed. Cir. 2012), abrogated on other grounds by Nautilus, Inc. v.
Biosig Instruments, Inc., 572 U.S. 898 (2014)).
B. Claim 17 of the ’304 Patent

Claim 17 of the *304 Patent recites a video-distribution program in which the client
device has “instructions received from a server system” causing the video “to be captured
in accordance with predetermined constraints that include a frame rate.” ’304 Patent
29:18-29:39. Then, the program transmits the formatted video “to a storage server of the
server system.” Id. Twitter argues that there is no genuine factual dispute that the prior
art combination of the Flash Media Live Encoder (“FMLE”) and Wowza Media Server
(“Wowza”) systems renders Claim 17 obvious and thus invalid. Def.’s Mot. Br. 26-38
[341]. VidStream responds that (1) Twitter is estopped from asserting the FMLE and
Wowza combination, and (2) material disputes of fact exist regarding obviousness. Pl.’s
Resp. Br. 19-33 [350-1]. The Court addresses each argument in turn.

When a party seeks inter partes review (“IPR”) of a claim in a patent and the IPR
results in a final written decision, the party “may not assert . . . in a civil action arising in

whole or in part under section 1338 of title 28 . . . that the claim is invalid on any ground
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that the petitioner raised or reasonably could have during that [IPR].”
35 U.S.C. § 315(e)(2). A petitioner may seek IPR only on the “basis of prior art consisting
of patents or printed publications,” 35 U.S.C. § 311(b), so a party cannot raise a prior art
“system” as a ground for invalidity during IPR proceedings. See Gen. Access Sols., Ltd. v.
Sprint Spectrum LLC, 2021 WL 5154085, at *2 (E.D. Tex. 2021) (citing Biscotti Inc. v.
Microsoft Corp., 2017 WL 2526231, at *8 (E.D. Tex. 2017)). Here, the FMLA and Wowza
combination is a system, not a patent or printed publication, so Twitter could not have
raised it during the IPR proceedings. Accordingly, the Court holds that Twitter is not
estopped from now raising the FMLE and Wowza combination.

Next, the Court reviews the summary-judgment record to determine whether a
genuine dispute exists regarding the obviousness of Claim 17. In determining obviousness
under 35 U.S.C. § 103, courts consider four factual questions: “(1) the scope and content
of the prior art; (2) differences between the prior art and the claims at issue; (3) the level
of ordinary skill in the pertinent art; and (4) secondary considerations such as commercial
success, long felt but unsolved needs, and failure of others.” Luv n’ Care, Ltd. v. Laurain,
98 F.4th 1081, 1100 (Fed. Cir. 2024) (citing Graham v. John Deere Co., 383 U.S. 1, 17—
18 (1966)). Further, a “determination of obviousness ‘requires consideration of all four
Graham factors, and it is error to reach a conclusion of obviousness until all those factors
are considered.”” Id. (quoting Apple Inc. v. Samsung Elecs. Co., 839 F.3d 1034, 1048 (Fed.
Cir. 2016) (en banc)). Additionally, because Twitter is asserting obviousness based on a
combination of prior art references, it “must ‘demonstrate by clear and convincing evidence

that a skilled artisan would have been motivated to combine the teachings of the prior art
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references to achieve the claimed invention, and that the skilled artisan would have had a
reasonable expectation of success in doing so.”” See, e.g., InTouch Techs. Inc. v. VGO
Commec 'ns Inc., 751 F.3d 1327, 1347 (Fed. Cir. 2014) (quoting Procter & Gamble Co. v.
Teva Pharm. USA, Inc., 566 F.3d 989, 994 (Fed. Cir. 2009)) (cleaned up).

Twitter’s expert, Dr. Almeroth, stated that the FMLE and Wowza combination
functions in the same way as Claim 17 because the “instructions from a server system” and
“predetermined constraints” limitations are met by downloading FMLE, which is software
that runs on devices and provides users with the ability to create, store, and stream videos
for distribution on the internet. See Almeroth Report 49 129, 196-203. Then, he asserted
that the “transmitting” limitation is met by sending the data to a server running Wowza, a
media server software that receives data captured by a capture device and distribute the
data to client devices. /d. 9 211-216. Based on the FMLE and Wowza combination, Dr.
Almeroth opined that it would have been obvious for a person of ordinary skill in the prior
art create a new system that would deliver the instructions and predetermined constraints
from FMLE and receive video like Wowza. See id. 9 246—49.

Contrary to Dr. Almeroth, VidStream’s expert — Dr. Jones — opined that the
FMLE and Wowza combination does not meet the limitations of Claim 17. Jones Rebuttal
Report, P1.’s Resp. App. 0003 [350-2]. He first states that the FMLE and Wowza systems
are not related, so they are not part of the same server system as required in Claim 17. Id.
He asserted that Dr. Almeroth’s combining of the systems is “based on hindsight using the
claims as a roadmap, and it repurposes one of the benefits of the invention that is taught

in the patent as a motivation to combine.” Id. at 0004. Then, even considering the FMLE
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and Wowza combination, Dr. Jones opined that the combination does not meet all Claim
17°s limitations; unlike Claim 17, FMLE’s presets are not analogous to Claim 17’s
predetermined constraints limitation because FMLE’s presets were not created “to ensure
compliance and compatibility with system requirements or goals” for the FMLE and
Wowza combination. Id. at 0007.

Viewing the evidence in the light most favorable to VidStream, the Court finds that
a genuine dispute of material fact exists regarding the differences between the prior art —
the FMLE and Wowza combination — and Claim 17. See Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 255 (1986) (“The evidence of the non-movant is to be believed, and all
justifiable inferences are to be drawn in his favor.” (citation omitted)). Accordingly, the
Court denies Twitter’s motion for summary judgment of noninfringement of Claim 17 of
the 304 Patent.

C. Claims 22, 23, and 24 of the 304 Patent and Claims 23 and 24 of the ’506 Patent

Claims 22, 23, and 24 of the 304 Patent and Claims 23 and 24 of the *506 Patent
all include a limitation that requires “transmitting the formatted video data . . . , wherein
the predetermined constraints are adapted to facilitate transcoding of the formatted video
data into a format appropriate for inclusion in a linear television programming broadcast”
(the “linear television limitation™). See Def.’s Mot. App. 002—04 [342].

Twitter argues that VidStream has not raised a genuine dispute that the accused
products satisfy the linear television limitation of these claims. Def.’s Mot. Br. 25.
Specifically, Twitter asserts that the linear television limitation indicates that the goal of

the claimed system is for inclusion in linear television broadcasting, and there is no
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evidence of Twitter being in the business of creating video for linear television or of its
accused products employing constraints consistent with such broadcasting formatting
standards. Id. However, Dr. Jones opined that the accused products satisfy the linear
television limitation. See P1.’s Resp. App. 105-106, 14244, 154—-160, 169—175. He stated
that “the predetermined constraints of the accused apps are consistent with parameters used
with linear television programming broadcasts, and are of sufficient quality [] such that
they facilitate transcoding into formats appropriate for inclusion in a linear television
programming broadcast.” Id. at 106. The Court determines that Dr. Jones’s report creates
a genuine factual dispute regarding whether the accused products satisfy the linear
television limitation. Because an actual controversy exists regarding the infringement of
Claims 22, 23, and 24 of the 304 Patent and Claims 23 and 24 of the 506 Patent, the Court
denies Twitter’s motion for summary judgment of noninfringement of these claims.

V. THE COURT DENIES TWITTER’S MOTION FOR SUMMARY
JUDGMENT ON WILLFUL AND INDUCED INFRINGEMENT

Next, Twitter asserts that it is entitled to summary judgment on VidStream’s claims
of willful and induced infringement. Def.’s Mot. Br. 39-44. To willfully infringe or to
cause induced infringement, the alleged infringer must have had presuit knowledge of the
patent. See HOYA, 713 F. Supp. at 317 (quoting State Indus., Inc. v. A.O. Smith Corp., 751
F.2d 1226, 1236 (Fed. Cir. 1985)) (willful infringement); Info-Hold, Inc. v. Muzak LLC,
783 F.3d 1365, 1372 (Fed. Cir. 2015) (citation omitted) (induced infringement). And in
considering willfulness, courts must consider the “totality of the circumstances.” Shiley,

Inc. v. Bentley Lab’ys, Inc., 794 F.2d 1561, 1568 (Fed. Cir. 1986).
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First, Twitter argues that there is no genuine issue of material fact as to whether it
had presuit knowledge of the Asserted Patents. Def.’s Mot. Br. 39-42. Youtoo filed this
suit in March 2016. VidStream presented evidence that in 2014, the inventors of the
Asserted Patents met with Twitter employees, including Andrew Adashek, and sent the
employees white papers describing its products. See Pl.’s Resp. App. 37884, 45266,
694-97. The white papers included a link to a webpage of Youtoo’s website titled
“Patents,” which included the patent numbers and descriptions of the Asserted Patents. See
id. at 454-66. And in 2015, Ryland Reed, one of the coinventors of the Asserted Patents,
emailed Twitter employees a patent portfolio, which included the patent numbers and
summaries of the Asserted Patents. See id. at 445, 448. Further, Twitter listed Adashek as
an inventor on a patent application titled “Method and Apparatus for Capturing and
Broadcasting Media,” and before Youtoo filed this lawsuit, the patent examiner rejected
two of Twitter’s proposed claims due to their overlap with Youtoo’s *304 Patent. See id.
at 631-32. A Twitter employee also testified that the company did “competitive analysis”
of competing products. /d. at 284—85. Based on this evidence, the Court find that a genuine
issue exists regarding Twitter’s presuit knowledge of the Asserted Patents prior to
April 1, 2022.

Next, Twitter argues that prior to April 1, 2022, it had a reasonable belief of
noninfringement precluding a willful or induced infringement finding because in

November 2016, this Court granted Twitter’s motion to dismiss Youtoo’s infringement
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claims of the Asserted Patents on invalidity grounds.® See generally Order (November 11,
2016) [39]. While “the existence of an invalidity opinion is a relevant factor in determining
willfulness, it [is] not dispositive.” C R Bard Inc. v. AngioDynamics, Inc., 979 F.3d 1372,
1380 (Fed. Cir. 2020) (citing Eko Brands, LLC v. Adrian Rivera Maynez Enters., Inc., 946
F.3d 1367, 1379 (Fed. Cir. 2020)). Accordingly, considering the totality of the
circumstances, and viewing the evidence in the light most favorable to VidStream, the
Court finds that there is a genuine factual dispute regarding whether Twitter committed
willful and induced infringement of the Asserted Patents.

V1. THE COURT DENIES TWITTER’S MOTION FOR
SUMMARY JUDGMENT ON WORLDWIDE DAMAGES

Lastly, Twitter claims that it is entitled to summary judgment on VidStream’s claim
for monetary relief for foreign profits caused by infringement within the United States.
Def.’s Mot. Br. 44-46. If a patent owner “seeks to increase [the damages] amount by
pointing to foreign conduct that is not itself infringing, the patentee must, at the least, show
why that foreign conduct increases the value of the domestic infringement itself.”
Brumfield v. IBG LLC, 97 F.4th 854, 877 (Fed. Cir. 2024). Here, VidStream’s damages
expert, Roy Weinstein, opined that “Twitter operates a worldwide ecosystem,” and content
“generated from U.S.-based Twitter applications is shared worldwide and can increase
engagement in foreign markets, leading to advertising revenues attributable to those

worldwide markets.” Weinstein Report § 152, Def.’s Mot. App. 389-90. Further,

3In 2021, Vidstream, Youtoo’s successor-in-interest, filed a Second Amended Complaint,
and on January 1, 2022, the Court then denied Twitter’s motion to dismiss the Second
Amended Complaint on invalidity grounds. See generally 2022 MTD Order.
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Weinstein understood from Dr. Jones that “Twitter made infringing computer storage
media domestically, within the terms of the [Asserted Patents], as part of its process of
developing its software, and such development directly led to revenue of its infringing apps
for its worldwide user base.” Id. 4 160, PL.’s Resp. App. 254; see also Jones Report 68,
PL.’s Resp. App. 088-90 (“Twitter directly infringes under 35 U.S.C. § 271(a) by making
the accused apps in the United States . . ..”). This testimony raises a genuine factual dispute
regarding whether Twitter’s foreign conduct increased the value of its domestic
infringement. Accordingly, the Court denies Twitter’s motion for summary judgment on
Vidstream’s claim for worldwide damages.
CONCLUSION

First, because the Court finds that the Asserted Patents are patent eligible, the Court
grants VidStream’s motion for partial summary judgment. Then, because genuine disputes
of material fact exist regarding VidStream’s infringement claims, the Court denies

Twitter’s motion for summary judgment.

Signed March 11, 2025.

David C. Godbey
Chief United States District
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