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INTRODUCTION

The government’s response does not meaningfully defend the decision of the
Board for Correction of Naval Records (BCNR or Board); instead, it sidesteps key
legal errors and relies on reasoning this Court has already rejected.

First, the government fails to reconcile the Board’s failure to apply liberal
consideration with the clear mandate of 10 U.S.C. § 1552(h), the Kurta Memo, and
this Court’s decision in Doyon v. United States, 58 F.4th 1235 (Fed. Cir. 2023).
Section 1552(h) states that liberal consideration applies to “any claim” to correct a
discharge record based on post-traumatic stress disorder (PTSD) or traumatic brain
injury (TBI). Yet the government attempts to narrow the statute to exclude claims
seeking correction of fitness determinations—an argument this Court has already
rejected in Doyon. 58 F.4th at 1246-48. The government’s effort to distinguish
Doyon rests on a flawed reading of that decision, and lower courts have uniformly
rejected its interpretation. Beyond that, there is no serious argument that the Board
actually applied liberal consideration—a standard it never purported to use.

Second, the government fails to show that the Board followed the “sole
standard” for making fitness determinations, which requires relating a
servicemember’s disabilities to the specific duties of his office, grade, rank, or rating.
Secretary of the Navy Instruction 1850.4E (SECNAVINST 1850.4E), encl. 3, pt. 3,

§ 3301 (Apr. 30, 2002). The Board never identified the duties of an Infantry Unit
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Leader, nor did it assess the extent of Mr. Bee’s disabilities in relation to those duties.
The government argues that Mr. Bee’s performance reviews while instructing Navy
chaplains and medics establish his fitness—but that directly flouts the fitness
standard. Courts have routinely rejected the argument that the ability to perform
some duty suffices under the fitness standard. Rather, servicemembers must be able
to perform the broader scope of duties reasonably expected of their office, grade,
rank, and rating—not just a temporary, low-impact duty assignment. Mr. Bee was
coming to the end of his Navy instructor assignment and would next be required to
perform the typical duties of his rating as a Marine Corps Infantry Unit Leader,
which include leading combat missions. It is undisputed that Mr. Bee’s disabilities
rendered him unable to perform such combat-related duties, and he thus should have
been found unfit.

Third, the government fails to justify the Board’s selective consideration of
the record. The Board ignored highly relevant evidence—including Mr. Bee’s 90%
combined VA disability rating for PTSD and TBI—while relying on less
considerations. And it did not justify the Board’s heavy reliance on Mr. Bee’s
irregular separation physical, which deemed him fit without ever reviewing or
considering the mandatory follow-up neurology consult or assessing worldwide
qualifications—a striking oversight given Mr. Bee’s repeated head trauma in

combat. Like the Board, the government also emphasizes that Mr. Bee voluntarily
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separated from the Marine Corps. But also like the Board, the government offers no
explanation for why that should matter. And it does not matter. The sole standard
asks whether the servicemember could perform the duties of his office, grade, rank,
and rating, and the record makes clear that Mr. Bee could not. The government does
not justify or otherwise explain the Board’s arbitrary and selective review of the
facts, but instead attempts to defend these decisions as a mere dispute over the weight
of evidence.

Fourth, the government resorts to an unpersuasive jurisdictional argument,
asserting that Mr. Bee’s complaint was untimely under the seldom-applied Real
exception. Real v. United States, 906 F.2d 1557, 1560 (Fed. Cir. 1990). Rather than
following the standard rule that the statute of limitations begins with the final
decision of the appropriate board, the government invokes Real to argue that Mr.
Bee’s claim accrued at the time of discharge. But this Court has consistently held
that Real applies only when the servicemember had actual knowledge of both the
full extent of his disability and his entitlement to disability retirement—and then
knowingly waived that entitlement. Chambers v. United States, 417 F.3d 1218, 1226
(Fed. Cir. 2005). The government identifies no such evidence here. Instead, it relies
on inapposite cases that do not involve the Real exception and do nothing to advance

its position. Under settled law, Mr. Bee’s complaint was timely filed.
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There is no good defense for the decision below. This Court should reverse
and order that judgment be entered for Mr. Bee.

ARGUMENT

I. THE BOARD ERRED BY NOT APPLYING LIBERAL
CONSIDERATION

Rather than defend the Court of Federal Claim’s ruling that the Board did
apply liberal consideration, the government’s primary argument is that the Board did
not need to apply it. That argument is irreconcilable with the text of 10 U.S.C.
§ 1552(h), this Court’s decision in Doyon, and other courts’ application of Doyon.
Nor is there any good argument that the Board applied liberal consideration. The
Board itself did not purport to apply liberal consideration—its usual practice when
using that standard—and its decision reflects none of the principles that standard
demands.

A. The Board Was Required to Apply Liberal Consideration

The Board was required to apply liberal consideration to Mr. Bee’s record
correction request, and its failure to do so warrants vacatur. The government’s

response fails for three primary reasons.!

' The government’s position is also inconsistent. Responding to the concerns

of amici about the Board’s purported application of liberal consideration, the
government states that it “do[es] not contend liberal consideration does not apply to
th[eir] circumstances” involving military sexual trauma. Gov’t Br. 48 n.19. But the
government does not explain why liberal consideration would apply to applications
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First, the government misreads the plain text of Section 1552(h). The statute
applies to any veteran “whose c/aim under this section for review of a discharge or
dismissal is based in whole or in part on [PTSD or TBI] as a supporting rationale.”
10 U.S.C. § 1552(h)(1) (emphasis added). And it requires the Board to “review the
claim with liberal consideration to the claimant that [PTSD or TBI] potentially
contributed to the circumstances resulting in the discharge.” Id. § 1552(h)(2)(B)
(emphasis added). The government never explains how, under this broad language,
claims for record corrections related to fitness are not entitled to liberal
consideration.

At times, the government appears to argue that liberal consideration applies
only if the discharge was originally based on PTSD or TBI. Gov’t Br. 47-48. But
that cannot be squared with the language of the statute—Iet alone Doyon, see infra
at 7. The statute applies to veterans whose “claim under this section” for review of
his discharge is based on PTSD or TBI, 10 U.S.C. § 1552(h)(1) (emphasis added),
and the Board must “review the claim with liberal consideration” that PTSD or TBI
contributed the discharge, id. § 1552(h)(2)(B) (emphasis added). The operative term
is “claim”—not “discharge”—but the government quotes the language differently:

“Mr. Bee’s is not a request ‘for review of a discharge or dismissal [] based in whole

seeking medical retirement based on military sexual trauma but not those based on
PTSD or TBI. Neither the Kurta Memo nor Section 1552(h) draws that distinction.
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or in part on matters relating to post-traumatic stress disorder or traumatic brain

9

injury as a supporting rationale.”” Gov’t Br. 47 (alteration in original) (citation
omitted). By omitting the word “claim,” the government misunderstands the plain
meaning of the statute.

Relatedly, the government incorrectly frames the argument by contending that
“nothing in section 1552(h) . . . requires the BCNR to apply liberal consideration to
Mr. Bee’s separate and statutorily distinct request for a disability discharge.” Gov’t
Br. 45. Mr. Bee is not arguing that liberal consideration applies in a “separate and
statutorily distinct” context—such as an initial fitness determination before a
Physical Evaluation Board (PEB). Mr. Bee is not seeking an initial fitness
determination. He is seeking a record correction from the BCNR. The BCNR exists
only to correct records, and any correction will necessarily implicate past military
decisions. That is true whether a veteran seeks a discharge upgrade, a correction to
remove an improper narrative reason, or—as here—a correction to reflect a
discharge based on unfitness and entitlement to medical retirement. All fall squarely
within the Board’s statutory mandate and regular practice.

Second, this Court in Doyon previously rejected the government’s
interpretations of Section 1552((h) and the Kurta Memo. Bee Br. 34-36. The

government has no good response to Doyon’s holding that liberal consideration

applies to any PTSD- or TBI-related request to correct a discharge record.
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Doyon made clear that Section 1552(h)(1) “codified and expanded the liberal
consideration policy,” explaining that it applies broadly to “the BCNR’s power to
review and correct records related to a former member’s severance from military
service;” and that claims seeking “unfitness based on PTSD-related disability
plainly fall[]” within that scope. 58 F.4th at 1247-48 (citation omitted). Indeed,
Doyon itself, like this case, involved a veteran with undisputed PTSD seeking the
same type of relief—a correction reflecting unfitness and entitlement to medical
retirement. Doyon’s holding directly applies to requests like Mr. Bee’s, which seek
to correct a discharge record to reflect unfitness due to PTSD. The government
offers no persuasive reason why fitness determinations should be exempt from the
standard in Section 1552(h) and the Kurta Memo.

The government’s attempts to distinguish Doyon fare no better. The
government argues that Doyon applies only when a servicemember seeks to correct
a narrative reason for discharge, such as removing an erroneous “personality
disorder” designation, and does not extend to fitness determinations. Gov’t Br. 46-
47. But that distinction finds no support in Doyon itself, which held that “nothing
in the text of § 1552(h) limits liberal consideration for PTSD-related claims to
characterization upgrades or any other subset of misconduct-related discharge relief
regularly provided by the BCNR.” 58 F.4th at 1246. The government also contends

that Doyon left unresolved whether liberal consideration applies to fitness
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determinations, pointing to the Court’s remand. Gov’t Br. 46-47. But the
government misreads the remand order. This Court did not remand to determine
whether liberal consideration applied—it remanded for the Board to apply the
standard, explicitly directing it to “consider whether the record evidence indicates,
under the ‘liberal consideration’ standard, that PTSD-related [issues] ‘contributed to
the circumstances’” of Mr. Doyon’s discharge. 58 F.4th at 1248 (citation omitted).
That instruction presupposes that liberal consideration applies to fitness
determinations.’

Third, the government does not meaningfully respond to the numerous cases
that have rejected its arguments concerning liberal consideration—cases decided
both before and after Doyon. Mr. Bee’s brief cited multiple decisions from the Court
of Federal Claims holding that liberal consideration is required in cases, like this
one, that involve record corrections that implicate fitness determinations. Bee Br.
35-36. Rather than confronting those decisions and their reasoning, the government
relegates its response to a footnote and makes no serious effort to explain how those

courts supposedly misread Doyon and the liberal consideration requirement. Gov’t

2 On remand, the Board stated that it applied liberal consideration to Mr.

Doyon’s application but again denied relief. Doyon v. United States, No. 19-1964C,
2024 WL 3861736, at *1 (Fed. Cl. Aug. 19, 2024). But the Court of Federal Claims
found that the Board, despite its statement, had failed to apply the standard, id., and
the government then settled the case, Doyon v. United States, No. 19-cv-01964, Jt.
Stip. 1, ECF No. 80 (Fed. Cl. Jan. 17, 2025).

8
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Br. 47 n.17. In responding to LaBonte v. United States, 2023 WL 3197825, at *9
(Fed. Cl. May 2, 2023), the government cites a different decision that did not address
the application of liberal consideration to fitness determinations, see Gov’t Br. 47
n.17 (discussing LaBonte v. United States, 43 F.4th 1357 (Fed. Cir. 2022)). The
government similarly sidesteps Valles-Prieto v. United States, 159 Fed. Cl. 611, 619
(2022), and Hassay v. United States, 150 Fed. Cl. 467, 479 (2020), both of which
recognized that the liberal consideration standard must be applied in this context.
In addition, the Court of Federal Claims recently reached the same conclusion
on liberal consideration in Thomas v. United States, 2025 WL 482164 (Fed. CI. Feb.
13, 2025). That case involved a veteran seeking a PTSD-related record correction
to reflect that he should have been discharged as unfit and received medical
retirement. Id. at *1. The court concluded that Doyon “directly addressed the scope
of § 1552(h)” and that fitness determinations “fall squarely within” its holding. /d.
at *14. The court went further, stating that “the plain language of 10 U.S.C.
§ 1552(h) as well as the Doyon decision dictate that principles of liberal

consideration do apply to fitness claims.” Id. at *14 n.10.3

3 The government notes that the Vazirani Memo indicates that liberal

consideration does not apply to medical retirement claims. Gov’t Br. 44. But the
government admits the Vazirani Memo does not apply to Mr. Bee’s case. Id. It also
concedes that the memo was issued after Section 1552(h) was enacted, see id., so
the statute could not have incorporated it. See Bee Br. 34 & n.1.

9
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This Court has already determined that liberal consideration applies to record
corrections involving fitness determinations, and nothing in the government’s brief
justifies disregarding that precedent.

B. The Board Did Not Apply Liberal Consideration

Tellingly, the government barely defends the court’s conclusion that the
Board applied liberal consideration. See Gov’t Br. 48-51. That makes sense,
because the conclusion is indefensible. Liberal consideration requires applying the
specific presumptions and concepts set forth in the Kurta Memo. Resolving a claim
without “referring to the specific standards and principles set forth in the
memoranda, is n[ot] sufficient” to give liberal consideration. Thomas, 2025 WL
482164, at *13. The Board did not just fail to cite the Kurta Memo—it ignored its
required framework for evaluating PTSD- and TBI-related claims.

The Kurta Memo enumerates specific ways in which liberal consideration
applies to the Board’s review. For example, Paragraph 7 of the Kurta Memo requires
that “[t]he veteran’s testimony alone, oral or written, may establish the existence of
a condition . . . and that the condition . . . mitigates the discharge.” Bee Br. at ADD7.
Paragraph 9 provides that “a diagnosis rendered by a licensed psychiatrist or
psychologist is evidence the veteran had a condition that may excuse or mitigate the

discharge.” Bee Br. 35 (emphasis added); see id. at 39-42 (listing other examples).

10
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The Board did not apply these concepts, it flouted them. Whereas liberal
consideration emphasizes crediting veterans’ testimony as legitimate evidence, the
Board did the opposite: it treated Mr. Bee’s testimony as inherently suspect because
it was his own. Appx4255 (discounting Dr. Vogel’s examination because it was
purportedly “based upon [Mr. Bee’s] own self report”). The Board stated that
because “the only time [Mr. Bee] ever reported such severity in [his] symptoms was
in [his] effort to obtain the highest possible disability rating for compensation . . .
the Board could not help but doubt that [his] conditions were actually as severe at
the time as [he] now claim[s] them to be.” Appx4262. The Board’s reasoning flips
liberal consideration on its head: Instead of applying the required presumption in
favor of the veteran, it disregarded the veteran’s testimony as unreliable and
financially motivated and used that as a basis to dismiss both Dr. Vogel’s medical
findings and Mr. Bee’s statements.

The government contends that the language of Paragraph 7 is permissive, and
argues that the Board could simply weigh the evidence as it chose. Gov’t Br. 50.
That misstates the standard. Liberal consideration provides that the “veteran’s
testimony alone” may be sufficient to correct Mr. Bee’s record, so the Board cannot
dismiss such evidence out of hand as inherently unreliable. Bee Br. at ADD9 ( 7)

(emphasis added); cf. Thomas, 2025 WL 482164, at *19 (applying liberal

11
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consideration and explaining that personal testimony may more accurately reflect
the capacity to perform than a medical evaluation).

Respecting Paragraph 9, the Board accepted that Mr. Bee’s PTSD and TBI
existed. However, it failed to consider whether the extent of those conditions should
have mitigated his discharge—that is, improve and correct the process by which he
was discharged. See Appx4261. The government reasons that once the Board
agreed that Mr. Bee had PTSD and TBI, liberal consideration did not require more.
Gov’t Br. 50. The government is wrong. See supra at 10.

Faced with these and other failures, the government attaches significance to
the fact that the Board issued “a comprehensive 19-page opinion that: ... ‘fully
wrestled with and explained its reasoning.”” Gov’t Br. 48 (quoting Appx13). But
the length of the Board’s opinion does not equate with the correctness of its
reasoning. The Board applied the wrong legal standard, and that infected its entire
analysis. See Bee Br. 42. Its decision should be vacated.

II. THE BOARD MISAPPLIED THE FITNESS STANDARD

The Board failed to apply the sole standard for determining fitness: whether
Mr. Bee could perform the duties reasonably expected of his office, grade, rank, and
rating. See SECNAVINST 1850.4E, encl. 3, pt. 3, § 3301. Rather than identifying
and considering the extent of those duties and assessing whether his disabilities

rendered him unable to perform them, the Board sidestepped the required analysis.

12
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It instead assumed that because Mr. Bee successfully carried out a narrow, “take a
knee” instructor role after receiving his traumatic brain injury in 2010, he must have
been fit. That reasoning contradicts the governing standard, which requires
assessing fitness across the broader scope of duties an Infantry Unit Leader is
reasonably expected to perform—including leading combat missions.

A. The Board Never Undertook the Core Fitness Inquiry

The government argues that the Board properly assessed Mr. Bee’s fitness
based on his ability to perform his role as an instructor training Navy chaplains and
medics, and it claims that nothing required the Board to consider whether he could
also perform the broader duties reasonably expected of an Infantry Unit Leader.
Gov’t Br. 28-30. That misapplies the fitness standard, which requires assessing the
broader range of duties reasonably expected of a servicemember—not just the tasks
performed in a single assignment. SECNAVINST 1850.4E, encl. 3, pt. 3, § 3301.

The government attempts to defend the Board’s approach by suggesting that
it is enough for a servicemember to be able to perform the duties of a single
assignment, so long as that assignment reflects the servicemember’s rating. Gov’t
Br. 28-30. The government’s premise is unsound—MTr. Bee’s duties as an instructor

to Navy chaplains and medics do not reflect the broader duties of an Infantry Unit

13
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Leader.* More fundamentally, this Court and others have repeatedly rejected the
government’s argument.

In Kelly v. United States, this Court explained that fitness determinations must
evaluate whether a servicemember is capable of performing the broader scope of
duties reasonably required of his office, grade, rank, and rating—not just the tasks
of a single assignment. 69 F.4th 887, 895-96 (Fed. Cir. 2023). The government tries
to distinguish Kelly by arguing that, unlike in Kelly , the Board here made specific
findings about Mr. Bee’s duties and their overlap with his MOS, rather than relying
solely on performance evaluations. Gov’t Br. 31-32. That misses the mark for two
reasons.

First, the government overstates the Board’s finding. It found, at most, that
Mr. Bee’s Navy instructor duties were “substantially the same as [he] would have
been performing as an Infantry Unit Leader assigned to an operational Marine

combat unit in a garrison environment.” Appx4259. Regardless of whether that is

* The government claims that “Mr. Bee’s military instructor position was

properly coded as infantry unit leader/0369,” because the “‘billet MOS for this
position is coded for an Infantry Unit Leader (MOS 0369), as reflected on [his
performance reports].”” Gov’t Br. 28 (quoting Appx4259). The implication there is
false. The PMOS on a performance report does not equate with the duties being
evaluated in the performance report. For example, Mr. Bee’s performance report for
March 2005, Appx4820, lists PMOS 0311, but the Duty Assignment is a Canvassing
Recruiter. The BILMOS on this performance report is 8411, which i1s Marine Corps
recruiting. Appx4820. Other examples abound. See, e.g., Appx4887; Appx4891.

14
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true, it does not show that Mr. Bee could perform his broader duties. The fitness
standard does not ask whether a servicemember can perform some duties that
“overlap” with his office, grade, rank, and rating, or whether he could perform
“substantially similar” duties to those that would be performed in a “garrison
environment.”

Second, Kelly affirmed the Court of Federal Claims’ conclusion that the
servicemember’s ability to perform one narrow task—maintain diving equipment—
“does not necessarily equate to a finding that he was fit to perform work that a
member in his office, grade, rank, or rating would reasonably be expected to
perform.” 69 F.4th at 896 (citation omitted). Here, regardless of whether some of
Mr. Bee’s instructor duties “overlapped” with his MOS, the Board failed to apply
the correct standard—whether he could perform the broader scope of duties
reasonably expected of an Infantry Unit Leader. That standard contains no “garrison
environment” limitation. The Board’s error here is the same as it was in Kelly, where
the Board failed to assess whether the servicemember could meet the broader
expectations of a “Second-Class Navy Diver at the E4 grade.” Id. at 895.

The government similarly misreads Nyan v. United States, 153 Fed. Cl. 234,
vacated solely as to remedy, 154 Fed. Cl. 463 (2021). See Gov’t Br. 32. Nyan
faulted the Navy for relying on a performance evaluation that addressed only a

narrow subset of duties rather than the broader scope of duties for a Hospital
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Corpsman at the E4 grade. 153 Fed. Cl. at 242-43. Again, the government argues
that this case is distinguishable because “the board made specific findings about the
nature of [Mr. Bee’s] duties and their overlap with his grade and rating (MOS).”
Gov’t Br. 32. Again, some “overlap” and a “garrison environment” are not the
standard, and the Board never made the necessary findings. Further, in Nyan, the
government made a similar argument—asserting that the duties evaluated were
“within the scope of his rating”—and the court rejected it because the question was
not whether the servicemember could perform some duties within his rating, but
whether he could perform the duties he “could ‘reasonably be expected to perform.””
153 Fed. Cl. at 243 (quoting SECNAVINST 1850.4E, encl. 3, § 3301). The same
flaw is present here: The Board treated Mr. Bee’s ability to perform in a narrow
training role as dispositive of his fitness as an Infantry Unit Leader, without
considering whether his disabilities prevented him from performing the broader
reasonably expected duties of an Infantry Unit Leader, particularly those requiring
leading combat missions.

The decision from the Court of Federal Claims in Ford v. United States further
shows that a fitness determination is deficient if the Board fails to identify the scope
of duties the servicemember is reasonably expected to perform before assessing
fitness. 172 Fed. Cl. 300, 312-13 (2024). In Ford, the plaintiff, a Navy officer,

sought disability retirement based on PTSD and a back injury that had worsened
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during his service. Id. The Board denied relief, reasoning that he was found “fit for
full duty” at the time of separation. /d. at 304. But the court rejected that conclusion,
holding that the Board’s analysis was legally deficient because it failed to apply the
proper fitness standard under SECNAVINST 1850.4E. Id. at 312. The court
explained that a fitness determination requires more than simply noting that a
servicemember was performing some duties before separation; rather, the inquiry
must “connect the review of a member’s performance of duties with a consideration
of the duties that are within the member’s common military tasks.” [Id. at 311
(citation omitted). The court further held that the Board’s failure to engage with the
prescribed criteria—including whether the servicemember’s injuries prevented them
from meeting deployability requirements or physical readiness standards—rendered
its decision arbitrary and capricious. Id. at 312.

The government’s argument here mirrors the argument rejected in Ford. It
claims that the Board’s fitness determination was proper because Mr. Bee was
adequately performing instructor duties at the time of separation. Gov’t Br. 32. The
government argues, in essence, that because Mr. Bee could provide some form of a
valuable service, he was fit for duty. But if that were the standard, virtually no
veteran would receive medical retirement because the military could always shuftle
unfit servicemembers to a less demanding assignment outside of their rating to avoid

granting disability retirement. As Ford explained, such reasoning is “not sufficient”
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under the governing regulations. 172 Fed. Cl. at 311 (citation omitted). A
servicemember is unfit if they are unable to perform the broader scope of reasonably
expected duties of their office, grade, rank, or rating—mnot just a subset of their
duties.

B.  Under the Proper Fitness Inquiry, Mr. Bee Was Unfit

Under the proper standard, Mr. Bee was plainly unfit for duty. The core duties
of a Marine Corps Infantry Unit Leader include leading Marines in combat, both in
a garrison environment and on deployment. Yet the Board never assessed whether
Mr. Bee could perform those common military tasks considering his PTSD and TBI
conditions. Moreover, the Marine Corps expects infantry leaders to be deployable
worldwide, including to combat zones. The Board never addressed this basic
requirement. The record overwhelmingly shows that Mr. Bee was neither fit for
combat nor worldwide deployment, making him unfit for continued service under
the correct standard.

Mr. Bee’s opening brief explained how the Marine Corps designates combat
and combat readiness as a core duty of Infantry Unit Leaders. See Bee Br. 44-46.
The government appears to dispute that combat is a core duty of Infantry Unit
Leaders, dismissing Mr. Bee’s argument as based merely on a “perusal” of Marine
Corps manuals. Gov’t Br. 32-33. That is wrong. The role of an Infantry Unit

Leaders is, by definition, to lead Marines in combat. See Bee Br. 44-46 (collecting
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sources). Tellingly, the government offers no alternative description of an Infantry
Unit Leader’s duties.

Although combat is a core duty for Infantry Unit Leaders, neither the Board
nor the government has suggested that Mr. Bee could perform that duty after his
injuries from the 2010 blast. Those injuries caused debilitating conditions
documented throughout the record: he had “difficulty in walking” typical of TBI,
Appx4104; was “occasionally disoriented to two of the four aspects (person, time,
place, situation) of orientation or often disoriented to one,” Appx4071; got “lost in
unfamiliar surroundings,” Appx4072; had “irritability, anxiety, anger, and memory
deficits” that reduced his “daily functioning,” Appx4075; showed “persistent,
intrusive, and disruptive symptoms of anxiety on a daily basis,” Appx4964; had
“Panic Disorder . .. which c[ould] be temporarily debilitating” and “limit[ed] his
mobility,” Appx4965; as well as other symptoms related to “memory deficits, visual
spatial disturbances, apraxia, ... and impaired executive functioning,” App4965.
These symptoms and conditions are not compatible with leading Marines in combat.’

Unable to state that Mr. Bee could perform in combat, the Board asserted that

Mr. Bee could perform his expected duties while in a “garrison environment.”

> The government asserts that Mr. Bee retained his “capabilities,” but it does

not argue that he could exercise them in combat, and it relies on the Board’s finding
that Mr. Bee could use them in a noncombat setting (“garrison environment’) when
it makes this claim. Gov’t Br. 33.
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Appx4259. That significant limitation—in a garrison environment—all but
concedes that Mr. Bee could not perform the broader duties of an Infantry Unit
Leader. It is also inaccurate. As amici explained, “[c]Jombat activities are not
confined to that which occurs during deployments to foreign soil when faced with
an enemy combatant.” Four Veterans Amicus Br. 4, ECF No. 2 (Dec. 13, 2024).
Marines in garrison environments are still required to perform a wide range of
critical combat-related tasks, such as establishing and operating unit command posts,
facilitating fire and movement between tactical units, coordinating the fire of
supporting arms, and more. /d. (collecting examples). The government “do[es] not
disagree” with this point, Gov’t Br. 34 & n.12, but never explains how Mr. Bee could
perform such duties with his significant disabilities.

Finally, as the Court of Federal Claims acknowledged, the Board failed to
consider Mr. Bee’s deployability, which is a mandatory factor under SECNAVINST
1850.4E in assessing fitness. See Bee Br. 51-52; Appx14. The government does not
dispute that the Board failed to consider deployability, but argues that it did not have
to. Gov’t Br. 29-30. The government is wrong. The Instruction is mandatory:
deployability “shall” be considered in determining whether a member can
reasonably perform his or her duties. SECNAVINST 1850.4E, encl. 2, § 2051
(emphasis added). The ability to deploy—particularly into combat—is a defining

requirement of an Infantry Unit Leader. But the Board never addressed whether Mr.
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Bee, after his injuries, was fit for worldwide deployment in that role. Instead, it
relied on performance reports from a stateside instructor assignment that did not
require deployment, or even combat readiness. This Court in Kelly vacated a Board
decision for “fail[ing] to consider all relevant criteria as enumerated in
SECNAVINST 1850.4E”—specifically, whether the servicemember’s “medical
condition affected his deployability.” 69 F.4th at 896; see also Ford, 172 Fed. Cl.
at 311. This Court should do the same here.

III. THE BOARD’S DECISION IS ARBITRARY AND CAPRICIOUS AND
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE

In addition to its failure to apply the correct legal standards, the Board’s
decision was also arbitrary and capricious because it failed to engage with critical
evidence and instead relied on legally irrelevant facts. See Motor Vehicle Mfrs.
Ass 'n of the U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42-43 (1983).

For one, the Board did not even mention Mr. Bee’s 90% combined VA
disability rating for PTSD and TBI, much less explain why it ignored such highly
probative evidence. The government does not dispute that omission but instead
contends that the Board adequately considered Dr. Vogel’s examination that led to
that disability rating. Gov’t Br. 36. But that misstates what the Board actually did.
Rather than weighing the VA rating against other evidence, the Board dismissed Dr.
Vogel’s findings outright for having “no professional obligation to provide an

accurate assessment of your condition and its effects” and as based on “self report”
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and therefore unreliable. Appx4254-4255; see Appx4260. That is not reasoned
decision-making; it is a refusal to engage with a key piece of evidence that the Board
must at least consider. Valles-Prieto, 159 Fed. Cl. at 618 (“[T]he [board] failed to
consider relevant evidence when it declined to consider plaintiff’s disability ratings
as determined by the VA.”). The VA rating reflected the severity of Mr. Bee’s TBI
and PTSD, and the Board may not ignore it.®

The government also defends the Board’s reliance on Mr. Bee’s separation
physical as presumed evidence of fitness. But the government fails to justify the
critical irregularities that undermined the reliability of that physical. It does not
respond to the Navy’s failure to provide the mandatory assessment for worldwide
qualifications for retention. See Bee Br. 56. Nor the Board’s failure to account for
the fact that Mr. Bee’s separation physical itself identified symptoms of neurological
problems and ordered a neurology consult—a consult that was never performed, let
alone considered. Appx4203, Appx4206. The government argues “that hardly
detracts from the evidence supplied by the physical.” Gov’t Br. 38. But the consult

referral makes clear the examiner did observe neurological problems, but then failed

6 The government further argues that Mr. Bee’s performance reports

outweighed Dr. Vogel’s report and his 90% disability rating. Gov’t Br. 36. But
reviewing performance reports does not permit the Board to ignore or categorically
discount a VA disability rating—especially where, as here, the performance reports
reflect only a narrow duty assignment.
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to follow up. See Appx4206. The Board’s treatment of this physical as compelling
evidence that Mr. Bee was fit is arbitrary and capricious.

Further, the Board repeatedly cited as “evidence” it observation that Mr. Bee
had not been referred to a Medical Examination Board (MEB)—the same error that
is the basis for his complaint. Appx4255. That reasoning is deeply flawed. See Bee
Br. 55. The government attempts to minimize this error by stating that the Board’s
“only point . . . was that the nonreferral was ‘not surprising’ and consistent with the
evidence.” Gov’t Br. 37 (citation omitted). But that is not what the Board said. The
Board said that the fact that no military medical providers ever referred Mr. Bee to
an MEB “provided compelling evidence that [his] conditions never warranted
referral.” Appx4253-4254 (emphasis added). The Board essentially treated the
failure to make an MEB referral as proof that no referral was warranted. That
reasoning is backwards: The very issue in this case is whether the Navy erred by
failing to refer Mr. Bee for an MEB, rather than permitting him to separate through
the Voluntary Separation Program (VSP). The Board improperly relied on the
nonreferral in reaching its conclusion, and the government’s response does not show
otherwise.

Finally, the Board and the government repeatedly emphasize that Mr. Bee
“voluntarily” separated as evidence that he was fit. Gov’t Br. 2. The government

also repeats the Board’s assertion that Mr. Bee received “$106,956.18” in separation
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pay bonus, id., without acknowledging that the entire amount was recouped through
a reduction in Mr. Bee’s VA benefits, see Bee Br. 57 (citing Appx4193). More
fundamentally, the government does not dispute that Mr. Bee’s voluntary separation
is irrelevant to whether he was fit at the time of discharge. Rather, it claims that this
fact “supplied no part of the substantial evidence.” Gov’t Br. 39 & n.13. The Board,
however, did rely on Mr. Bee’s voluntary separation as its basis for its conclusion
that “the decision to terminate your service in the Marine Corps was yours” and was
“not based upon any limitations imposed by your medical conditions.” Appx4256
(emphasis added). That goes to the heart of the case. The Board directly relied on
Mr. Bee’s voluntary separation as evidence of fitness, and that reliance was arbitrary
and capricious.

IV. THE COMPLAINT WAS TIMELY

The government argues this Court should apply the Real exception, a rarely
applied departure from the general rule that the statute of limitations for military
disability retirement claims begins to run with the first adverse Board decision.
Chambers, 417 F.3d at 1225. The Real exception is based on a waiver theory: it
applies only when a servicemember knowingly waives his entitlement to medical
retirement at the time of discharge. Real, 906 F.2d at 1560. The government argues

that Real applies here because Mr. Bee knew the facts of his claim before discharge
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and then voluntarily separated. Gov’t Br. 21. That argument fails for two
independent reasons.

First, Mr. Bee could not have waived medical retirement because he was
never referred for disability processing and had no ability to self-refer. The Real
exception applies only in “circumstances under which the service member’s failure
to request review [of his case by the appropriate PEB] prior to discharge . . . ha[s]
the same effect as a refusal by the service to provide board review.” Real, 906 F.2d
at 1560. That is, Real applies only when the servicemember had the ability to seek
a disability review before discharge but knowingly declined it—thus waiving his
entitlement to disability retirement. But the regulations in effect at the time of Mr.
Bee’s discharge make clear that servicemembers needed to be referred into the
Disability Evaluation System (DES) by their military department; self-referral was
not an option. See DoDI 1332.38, E3.P1.6.1. Since Mr. Bee had no right to request
board review at the time of discharge, his failure to do so cannot constitute waiver.
See Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (waiver requires the “intentional
relinquishment or abandonment of a known right”).

Second, there is no evidence that Mr. Bee knew the full extent of his
disabilities and of his entitlement to medical retirement at the time of discharge. As
this Court explained in Chambers, “Real did not fashion a rule, as the government

suggests, that a service member’s claim accrues when he learns of his disabling
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condition.” 417 F.3d at 1226. Instead, the rule requires the plaintiff to “ha[ve]
sufficient actual or constructive notice of his disability, and hence, of his entitlement
to disability retirement pay, at the time of discharge.” Id. (citing Real, 906 F.2d at
1562). Thus, for Real to apply, the servicemember must know not just that he has a
disability but also the “full extent” of his disability, O 'Hare v. United States, 155
Fed. Cl. 364, 373 (2021), and that his disability affords him an “entitlement to
disability retirement pay, at the time of discharge,” Chambers, 417 F.3d at 1226.

Since Chambers, courts have been “reluctant to apply the Real exception
when a service-member was found to be fit at the time of discharge and that service-
member’s medical records were inconclusive as to permanent disability.” Johnson
v. United States, 123 Fed. Cl. 174, 179 (2015). Indeed, counsel has located only
three cases in this circuit that have applied the exception in the twenty years since
Chambers, one of which was reversed. See Pohlv. United States, 2023 WL 2982476
(Fed. Cir. Apr. 18, 2023); Woods v. United States, 2022 WL 2898953 (Fed. Cir. July
22, 2022); Reaves v. United States, 2022 WL 412740 (Fed. Cir. Feb. 10, 2022)
(reversing application).

The government’s Real argument fails at the start, because it does not even
contend that Mr. Bee knew the full extent of his disabilities and of his entitlement to
medical retirement at the time of discharge. See Gov’t Br. 20-24. Instead, it argues

that Mr. Bee was aware of “the facts of his claim before his voluntary discharge and
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well before the statute of limitations ran.” Id. at 21. And instead of citing record
evidence, the government cites the allegations in Mr. Bee’s complaint to support its
argument that Mr. Bee believed his symptoms were interfering with his ability
perform his duties. See id. at 21-23. Those arguments do not even purport to satisfy
Real’s criteria. Rather, as the Court of Federal Claims found, Mr. Bee “likely did
not understand the ‘full extent’ of his TBI and PTSD before discharge” because he
did not receive his full VA disability rating until six months after separation. Appxo6.

This Court’s analysis in Reaves is particularly instructive. There, the
servicemember had stomach ulcers that he contended should have entitled him to
disability retirement. 2022 WL 412740, at *1. There, as here, the complaint
disclosed that the member knew he had a condition at the time of discharge. Id. at
*3. The trial court applied the Real exception and dismissed the case for lack of
jurisdiction, but this Court reversed. Id. at *1. The Court held that the complaint
did not show the member knew he was entitled to retirement at discharge, because
it did not show he knew his condition was permanent. I/d. The Court also faulted
the trial court for deciding the Real exception based on allegations in a complaint,
noting that the court “did not look to the record beyond the complaint and make
factual findings about whether Mr. Reaves knew of the permanent nature of his

disability.” Id. at *3.
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Here, as in Reaves, there 1s no evidence that Mr. Bee knew that his condition
was permanent or that he was entitled to medical retirement. See Appx4330;
Appx5011. Similarly, as in Reaves, the government here bases its Real argument on
allegations from a complaint, not on record evidence. See Gov’t Br. 23 (quoting
Appx 1445 (Mr. Bee’s complaint)).’

Lacking precedent under Real and Chambers, the government turns to two
cases that involved different accrual rules—not Real. Gov’t Br. 21, 23-24
(discussing Jones v. United States, 30 F.4th 1094 (Fed. Cir. 2022) and Young v.
United States, 529 F.3d 1380 (Fed. Cir. 2008)). In Jones, the servicemember was
injured and found unfit by a PEB with less than 30% disability, qualifying him for
medical separation rather than retirement. 30 F.4th at 1097-98. He was discharged
and sued for medical retirement thirty years later. Id. at 1099. This Court found his
complaint untimely under the first competent board rule: Because the “PEB [was]
an appropriate board to make a final disability determination, . . . its decision [was]
adequate to trigger the” limitations period. /d. at 1101. In Young, a servicemember

with medical issues was involuntarily discharged and brought suit for wrongful

7 The remaining cases applying Real are readily distinguishable. See Woods,

2022 WL 2898953, at *3 (multiple doctors informed servicemember that his
condition rendered him unfit, yet he signed a waiver of disability retirement); Pohl,
2023 WL 2982476, at *1, *3 (servicemember was informed he would be dismissed
as physically disqualified, and he agreed “he knew that he was permanently disabled
as of discharge™). No such facts are present here.
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discharge. 529 F.3d at 1382-83. As this Court explained, because his claim was for
wrongful discharge, the general rule applied and the limitations period began at
discharge. Id. at 1385. Neither case involved Real, and neither is relevant here.
The record unambiguously shows that Mr. Bee had no actual or constructive
notice of the full extent of his disabilities or of his entitlement to disability retirement

at the time of discharge. His complaint was timely.
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CONCLUSION

For the foregoing reasons, the Court should reverse the decision of the Court
of Federal Claims and remand with instructions to grant Mr. Bee’s motion for

judgment on the administrative record.
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