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INTRODUCTION

This case 1s about basic fairness in the tax system.

Dougherty Electric filed a wvalid claim for a refund after it
discovered that over $3 million dollars had been paid to satisfy a $1.633
million-dollar district court tax restitution order. Initially, Dougherty
Electric could not get all the information it needed to specify the years
and quarters involved. No matter; the IRS already had that information.
Doughtery Electric eventually figured it out and amended its claim.
Ultimately, the IRS considered and denied the formal claim on its merits.

Dougherty Electric asked the Court of Federal Claims to review
that denial. By statute, that is the court with jurisdiction to hear refund
suits. Yet, the government argued below and insists on appeal that a
grab-bag of technicalities prevents the federal courts from reviewing
Dougherty Electric’s claims at all.

The government’s position is anachronistic. The Supreme Court
and this Court have repeatedly held that the era of jurisdictional hyper-
technicalities is over. The government wishes that were not so, spending
most of its lengthy brief trying to shift technical requirements back into

the ever-shrinking “urisdictional bar” bucket. @ But those same
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precedents foreclose any such retrenchment. Nor would it be fair for the
IRS—with its boundless resources—to leverage these bureaucratic
pitfalls to avoid paying refunds duly owed to all manner of taxpayers
doing their best to comply. That is especially so in circumstances like
those here where the IRS considered the claim on its merits.

The law here is simple. It is undisputed that Dougherty Electric
filed a claim timely. The government attacks the adequacy of that claim
on multiple grounds, but none of those should bar a court from
considering the merits of claim, let alone hold that it lacks subject-matter
jurisdiction to hear the case at all. Whatever the defects in Dougherty
Electric’s timely claim, it is undisputed that they were fixed by later
amendments, including the filing of formal claims at the IRS’s request.
The IRS considered the claim on its merits, and so should the federal

courts.
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ARGUMENT
I. The Government All But Ignores the Threshold Question

Here: Whether the Federal Courts Lack Jurisdiction to

Hear this Suit

A. The Federal Courts Have Jurisdiction over Dougherty

Electric’s Claim Because of the Fact that It Was Timely
Filed

The court below held that it was powerless to hear Dougherty
Electric’s suit. That is the appropriate place to begin the analysis of this
appeal. Yet the government waits until page 44 of its brief to even reach
the question, focusing first on the various substantial-variance doctrines
instead.

That re-ordering of the arguments masks a substantive error in the
government’s reasoning. The substantial-variance doctrines have
nothing to do with jurisdiction. As even the government concedes, all
that matters is the taxpayer’s “fact of filing” timely. Resp. Br. at 46-50.

The lower court’s dismissal of this case under Rule 12(b)(1) must

therefore be reversed.
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B. Defects in Dougherty Electric’s Timely Claim Raise (At
Most) a Question Whether It Was “Duly Filed”—An
Undisputedly Non-Jurisdictional Requirement

The government never quite comes out and says it, but its theory is
that the federal courts lack jurisdiction unless a taxpayer files a valid
and complete claim within the limitations period. The government’s
jurisdictional analysis amounts to this: Dougherty Electric’s December
7, 2017 letter was not a “formal” refund claim because it did not comply
with every punctilio of 26 C.F.R. § 301.6402-2, and it wasn’t an “informal”
refund claim because it didn’t satisfy the elements of that substantial-
variance doctrine. Therefore, it was as though nothing was filed at all on
December 7, 2017. Resp. Br. at 50-52.

That is wrong. “[T]he absence of a valid (as opposed to arguable)
cause of action does not implicate subject-matter jurisdiction, i.e., the
court’s statutory or constitutional power to adjudicate the case.”
Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 U.S. 118, 128
n.4 (2014) (quoting Verizon Md. Inc. v. Public Serv. Comm’n of Md., 535
U.S. 635, 642-43 (2002)). Thus, “[t]he adequacy of the filing ... 1is

different from the fact of filing.” Brown v. United States, 22 F.4th 1008,

1011 (Fed. Cir. 2022). Issues with adequacy go to the question of whether
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a claim was “duly filed”—which even the government concedes is a non-
jurisdictional inquiry.

This Court’s decisions explain the difference.

In Brown, for instance, this Court analyzed taxpayers’ alleged
failure to “personally sign[] and verif[y] their amended returns or
properly authorize[] an agent to execute their returns” as a failure to
“duly file” their claims under Section 7422(a). Id. at 1010. While the
parties in Brown disputed whether the “duly filed” requirement was
jurisdictional, no one argued that the taxpayers’ failures were actually
“fact of filing” problems. Everyone agreed that the defects went to the
adequacy of the claim. See id. at 1011. The same goes for this Court’s
decisions in Dixon v. United States, 67 F.4th 1156, 1170 (2023) and its
recent decision in Vensure HR, Inc. v. United States, 119 F.4th 7, 11-12
(2024).

The position the government is taking here goes beyond what it has
argued in other recent cases in this area. And it is foreclosed by
precedent.

In making this argument, the government points to a single alleged

defect in Dougherty Electric’s refund claim: that its letter failed to
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“adequately apprise the IRS of the particular year or years for which a
refund i1s sought.” Resp. Br. at 50-51 (quoting Stephens v. United States,
884 F.3d 1151, 1156 (Fed. Cir. 2018)). But in Stephens, the taxpayer
never sought a refund for 1995 or 1996. Stephens, 884 F.3d at 1156.
Those years weren't mentioned until the taxpayer’s lawsuit. Id.
Therefore, the taxpayer never filed any claim as to those years—a defect
in the “fact of filing,” not the adequacy of filing.

Here, in contrast, there is no dispute that the IRS knew exactly
what tax periods were in question when it processed and denied
Dougherty Electric’s claim on the merits. The IRS had a Restitution
Information Sheet (which it attached to its motion to dismiss) showing as
much. Appx0219-0224. Besides, the “writing” filed by the taxpayer
“should not be given a crabbed or literal reading, ignoring all of the
surrounding circumstances which give it body and content. The focus is
on the claim as a whole, not merely the written component.” Am.
Radiator & Standard Sanitary Corp. v. United States, 318 F.2d 915, 920

(Ct. Cl. 1963). Stephens is therefore of no help to the government.
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C. Alternatively, The “Fact of Filing” Timely Is Not Even
a Jurisdictional Requirement Because Congress Didn’t
Say So Nor Does Stare Decisis Require It

The government also argues, Resp. Br. at 52-58, that the 34-year-
old jurisdictional analysis in United States v. Dalm, 494 U.S. 596 (1990),
survives the Supreme Court’s recent string of cases clarifying that
“[Jurisdictional deadlines are rare.” Mclntosh v. United States, 601 U.S.
330, 337 (2024); see also Wilkins v. United States, 598 U.S. 152, 158-59
(2023) (requiring a clear statement from Congress before “mundane
statute-of-limitations language” is transformed into a jurisdictional bar);
Harrow v. United States, 601 U.S. 480, 484 (2024) (this “demand for a
clear statement erects a ‘high bar” (quoting United States v. Wong, 575
U.S. 402, 409 (2015))).

The government urges this Court not to consider this argument,
leaving it to the Supreme Court to resolve the obvious tension between
Dalm and its more recent cases. Resp. Br. at 57-58. But that ignores the
Supreme Court’s directive to lower courts in Wilkins that any “drive-by
jurisdictional ruling . . . receives no precedential effect.” Wilkins, 598

U.S. at 160 (cleaned up). Wilkins is an invitation—even a command—to

lower courts to apply similar reasoning to contextualize the jurisdictional
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dicta of yesteryear. See Oklahoma v. Castro-Huerta, 597 U.S. 629, 645
(2022) (Supreme Court “dicta, even if repeated, does not constitute
precedent”).

And here, there is neither statutory support nor longstanding
caselaw in this area that would compel a conclusion that the Section
7422(a) filing requirement is jurisdictional. See Boechler, P.C. v.
Commissioner, 596 U.S. 199, 203, 208 (2022) (explaining that a court
should “treat a procedural requirement as jurisdictional only if Congress
‘clearly states’ that it is” or there if is a robust history of Supreme Court
cases “left undisturbed by Congress” indicating a requirement 1is
jurisdictional).

The government does not address the first part of the required
analysis: the text of the statute at issue. See Resp. Br. at 44-58. That is
because the language of Section 7422(a) is devoid of any jurisdictional
language. And the jurisdictional basis for a tax refund suit is found in
an entirely separate Title: 28 U.S.C. § 1346(a)(1). “Congress’s separation
of a filing deadline from a jurisdictional grant indicates that the time bar
1s not jurisdictional.” Wilkins, 598 U.S. at 159 (quoting Wong, 575 U.S.

at 411). And because here “[n]othing conditions the jurisdictional grant
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on the limitations perio[d], or otherwise links those separate provisions,”
Section 7422(a) does not stand as jurisdictional rule. Wilkins, 598 U.S.
at 159 (quoting Wong, 575 U.S. at 412).

Instead, the government bases its argument entirely on Dalm.
Resp. Br. at 52-57. But Dalm does not serve the foundational purpose
the government wishes it would: it did not “turn” on the jurisdictional
“characterization” of Section 7422(a). Arbaugh v. Y&H Corp., 546 U.S.
500, 512 (2006) (citing Steel Co. v. Citizens for Better Env’t, 523 U.S. 83,
91 (1998)). Dalm only addressed whether equitable recoupment
permitted an untimely suit under §§ 7422(a) and 6511(a). Dalm, 494 U.S.
at 606 (“[Dalm] seeks to invoke equitable recoupment only in a separate
action for refund of gift tax, an action for which there is no statutory
authorization by reason of the bar of the limitations statute.”)

Dalm thus focused on the conditions on waivers of sovereign
immunity—particularly that the courts could not permit an untimely
equitable recoupment claim (not usually brought as an independent
action but rather a responsive claim). Id. 608-611. It did not address the
meaning of Section 7422(a) and the jurisdictional questions at issue in

this case. Thus, it was not a “definitive earlier interpretation” of Section
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7422(a). John R. Sand & Gravel Co. v. United States, 552 U.S. 130, 137-
38 (2008).

The nature of Dalm’s holding is narrow. There is nothing in the
principles of stare decisis that would require reliance on dicta in Dalm
that Section 7422(a) is a jurisdictional bar. See Loper Bright Ents. v.
Raimondo, 144 S. Ct. 2244, 2270 (2024) (noting the quality of the
reasoning, the workability of the rule, and reliance on the decision as
stare decisis factors). The Court’s recent explanation in Wilkins that
strict construction of the waiver of sovereign immunity does not mean
that associated time limits are jurisdictional only reinforces this result.
Wilkins, 598 U.S. at 162.

Besides, Dougherty Electric’s case does not implicate the same
concerns in Dalm. This case is about a tax-refund claim and whether it
was pleaded well enough to go to discovery and trial. This case should
have nothing to do with the Court of Federal Claims’ subject-matter
jurisdiction—"“the court’s statutory or constitutional power to adjudicate
the case.” Lexmark Int’l, 572 U.S. at 128 n. 4 (2014) (quoting Verizon,

535 U.S. at 642-43).

10
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II. The Lower Court Should Reach the Merits of Dougherty
Electric’s Claim Because It Satisfies One or More of the
Substantial Variance Doctrines
As discussed above, the alleged defects in Dougherty Electric’s

claim here raise the question of whether it was “duly filed.” See 26 C.F.R.

§ 301.6402-2(b)(1). The lower court declined to analyze that question

under the framework on Rule 12(b)(6), instead improperly viewing it as

raising a question of jurisdictional import. And post-Loper Bright, the
regulation is no longer entitled to deference in determining the “duly

filed” context. Loper Bright, 144 S. Ct. at 2273.

As the government notes, however, there is no reason for this Court
not to continue its analysis and consider whether Dougherty Electric
stated a claim under Rule 12(b)(6). Resp. Br. at 58-59. Since the
government has failed to carry its burden of showing some fatal defect in
the complaint, its motion to dismiss under Rule 12(b)(6) should be denied

as well.

A. Dougherty Electric’s Claim Was a Proper “Informal
Claim”

Doughtery Electric’s refund claim was adequate under the informal
claim doctrine. “Under the informal claim doctrine, a timely claim with

purely formal defects is permissible if it fairly apprises the IRS of the

11
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basis for the claim within the limitations period.” Computervision, 445
F.3d at 1364. “Where the doctrine applies, an untimely formal claim
relates back, for timeliness purposes, to a timely informal claim.” Dixon,
67 F.4th at 1162. Thus, “a notice fairly advising the Commissioner of the
nature of the taxpayer’s claim, which the Commissioner could reject
because too general or because i1t did not comply with formal
requirements of the statute and regulations, will nevertheless be treated
as a claim” where that “lack of specificity” is “remedied by amendment
filed after the lapse of the statutory period.” United States v. Kales, 314
U.S. 186, 194 (1941).

A variety of documents have been accepted as sufficient informal
claims. These include a notation on a check and a request made on the
wrong IRS form, among others. See Saltzman and Book, IRS Practice
and Procedure § 11.03[1][b]. In fact, Dougherty Electric has discovered
no case finding an initial submission to be per se inadequate. Instead,
the courts look holistically at the initial claim and later amendments to
determine the viability of the refund claim. Am. Radiator, 318 F.2d at

920.

12
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The government rejects this framework, advocating for an informal-
claim doctrine laden with various additional technical requirements.
Resp. Br. at 24-27. But there are no specific requirements other than
notice the taxpayer is asserting a right to a refund; fairly apprising of the
basis for the claim within the limitations period; and some sort of written
component—all of which are flexible inquiries calling for fact-specific
analysis. Computervision, 445 F.3d at 1364-65.

Specifically, there is no requirement, by statute or regulation,
requiring the taxpayer to apprise the IRS of the particular year or years
at issue in its initial submission. As the Eighth Circuit explained, “the
failure to specify the year does not necessarily defeat the informal claim
if other facts suffice to put the IRS on notice of the specific refund sought.”
Kaffenberger v. United States, 314 F.3d 944, 955 (8th Cir. 2003). This
Court has acknowledged as much. See Computervision, 445 F.3d at 1364
n.9 (citing Kaffenberger and other authorities holding that listing the tax
years in question is not mandatory under the informal claim doctrine);
see also Dixon, 67 F.4th 1167 (citing favorably to Kaffenberger for the
proposition that the relevant Treasury regulations do not foreclose

application of the informal claim doctrine).

13
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The government’s citations to Stephens and Johnson do not support
this requirement either. Both of those cases demonstrate that the
inquiry 1s a fact-specific analysis that determines whether the IRS was
“fairly apprised” of the basis for the claim. See Stephens, 884 F.3d at
1156; Johnson v. United States, 127 Fed. Cl. 529 (2016). Johnson was a
lower court decision involving a “non-taxpayer” and the subject matter
jurisdictional language was dicta in a case decided well before Brown,
Dixon and Vensure. Johnson, 127 Fed. Cl. at 535-36. Stephens was a
fact-based decision where the taxpayer filed an amended 1997 return
that did not indicate that adjustments to 1995 and 1996 were being
challenged. Stephens, 884 F.3d at 1156.

The government, nonetheless, argues that Dougherty Electric’s
nitial written submission was not sufficient to “fairly apprise[ ] the IRS
of the basis for the claim.” Resp. Br. at 50-51. That laser focus on the
initial writing is misplaced. After all, the informal claim doctrine can
apply even in the absence of a writing by the taxpayer. See Dixon, 67
F.4th at 1166-167 (citing to numerous cases where the informal claim
doctrine applied despite (1) “any writing by the taxpayer”; (2) “any

writing signed by the taxpayer’; or (3) “any writing signed by the

14
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taxpayer under penalty of perjury”). What matters is that the IRS had
sufficient information to understand the basis of the claim at a high level.
And here, it did. Dougherty Electric’s initial writing advised the IRS that
a refund was sought of fraud penalties. And the Restitution Information
Sheet held by the IRS plainly revealed the years and periods involved.

The government then spends substantial space arguing that
Dougherty Electric’s initial claim was fatally defective because
Dougherty Electric knew the years and quarters involved but did not
include them in the informal claim. Resp. Br. 29-31. This argument is
wrong for multiple reasons.

First, Dougherty Electric did not know the years and quarters
involved at the time it made its initial submission. The government
speculates that the Restitution Information Sheet was sent to counsel for
Mr. Dougherty. Resp. Br. at 5; Appx0220. But there is no evidence in
the record that Mr. Dougherty’s individual criminal counsel ever received
the Restitution Information Statement, let alone that he then supplied it
to Dougherty Electric. The government also speculates that Dougherty
Electric knew the years involved because the final payment remittance

in 2015 included them. Resp. Br. at 7. However, Dougherty Electric’s

15
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forensic accountant stated in his declaration that the instructions
purportedly attached to the December 11, 2015 check were not created
until he was retained in 2017 and the document at issue was not created
until 2018. Appx0312-0313 (“The [December 11, 2015] check had no
allocation of the periods...” “On August 16, 2018...I was able to obtain
sufficient information to create a one-page schedule showing the
application of the $1,534,504.37”). And even if the government were
correct, that would just mean that the IRS itself already had the very
information it now faults Dougherty Electric for failing to submit.

Second, the government did not raise this argument below.
Appx0136-0137. This argument has therefore been waived. See Hylete
LLC v. Hybrid Athletics, LLC, 931 F.3d 1170, 1174 (Fed. Cir. 2019)
(“[A]bsent exceptional circumstances, a party cannot raise on appeal
legal issues not raised and considered in the trial forum.”) (quoting Finch
v. Hughes Aircraft Co., 926 F.2d 1574, 1576 (Fed. Cir. 1991).

Oddly, the government’s brief ignores the core requirement for the
informal claim doctrine to apply: the taxpayer’s later filing of an untimely
formal claim that complies with IRS requirements. Dixon, 67 F.4th at

1162. That omission i1s intentional, because the government cannot

16



Case: 24-1458 Document: 40 Page: 23  Filed: 12/19/2024

dispute that Dougherty Electric did in fact later amend its claims and
submit proper formal claims for IRS review. By sidestepping this part of
the analysis, the government leaves the impression that defects in
Dougherty Electric’s informal claim were fatally irreparable. Yet, that is
contrary to the logic and purpose of the doctrine. The point is that a
proper, formal claim relates back to the original informal one, however
defective it was at the time. Id. at 1169 (The “rationale of ‘[t]he informal
claim doctrine,” [ ] ‘is predicated on the expectation that any formal
deficiency will at some point be corrected’ to give the IRS ‘a full

299

opportunity to address the problem administratively.”) (quoting Greene-
Thapedi v. United States, 549 F.3d 530, 533 (7th Cir. 2008)).

Indeed, the government’s entire argument disregards the purpose
of the informal-claim doctrine and the substantial-variance doctrines as
a whole. These doctrines invoke equity, not form over substance. “The
basic underlying principle is the necessity to put the Commissioner on
notice of what the taxpayer is claiming and that he is in fact making a
claim for refund.” Newton v. United States, 143 Ct. Cl. 293, 300 (1958).

“Informal claims for refund have been recognized when, at a minimum,

a showing has been made that the purposes of a formal claim for refund

17
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have been fulfilled.” Brigham v. United States, 470 F.2d 571, 579 (Ct. Cl.
1972).

The informal claim doctrine applies here to permit consideration of
the merits of Dougherty Electric’s case. The December 2017 refund claim
requested a refund for the full amount paid in connection with
restitution-based assessment including fraud penalties. Appx0038.
Then, after the limitations period passed, Dougherty Electric filed a
“Modified Protective Claim for Refund” on April 10, 2018. Appx0022;
Appx0043. This identified the years involved and explained why the civil
fraud penalty assessments violated IRS procedures. Appx0043.

Thereafter, the IRS, by letter on June 19, 2018, asked Dougherty
Electric to formalize its claims by filing certain forms. Appx0213-0218.
The IRS’s letter identified the correct tax years in question. Appx0213-
0218. Dougherty Electric’s accountant was able to obtain further
information from the IRS, Appx0313, and file the requisite formal claims
on the required Form 843, as requested. Appx0023. The IRS considered
Dougherty Electric’s claims on the merits and rejected them before the

refund suit was filed. Appx0023.
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These facts fulfill precisely the requirements and the purpose of the
informal claims doctrine and warrant its application. The IRS was fairly
apprised of Dougherty Electric’s claim. It knew the correct tax years and
quarters in question in any event based upon the Restitution Information
Statement, formal claims listing the quarters and years were then filed
and the IRS considered the claims on the merits. There is simply no
reason to bar Dougherty Electric from bringing suit after the IRS has had
the full and complete opportunity to conduct an administrative inquiry
on the same issues.

B. By Considering Dougherty Electric’s Claim on the
Merits, the IRS Waived Compliance with Regulatory
Requirements.

If the IRS thought that Dougherty Electric’s initial or amended
claims were irreparably deficient, it could have refused to consider them.
But it didn’t. Thus, the IRS waived compliance with the applicable
regulatory requirements by examining the merits of Dougherty Electric’s
claim.

Knowing that it cannot now argue to the contrary, the government

attempts to include a fourth element to the waiver doctrine: that the

taxpayer must have timely filed a formal claim. Resp. Br. at 39 (citing to
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Computervision, 445 F.3d at 1368). This is incorrect for two reasons.
First, it 1s an improper restatement of the waiver doctrine. Second, even
if the filing of a timely formal claim were a requirement, it is a waivable
requirement that was, in fact, waived.

“The basis of this claim of waiver is that the Commissioner through
his agents dispensed with the formal requirements of a claim by
investigating its merits.” Angelus Milling Co. v. Comm’r, 325 U.S. 293,
296 (1945). In Angelus Milling Co., the taxpayer employed the wrong
form for a refund claim and made other errors such that the claims were,
in effect, informal claims. 325 U.S. at 294-95. The Court emphasized
that Treasury regulations permit “self-protection and [are] not for self-
imprisonment.” Id. at 297. When the IRS dispenses with the formal
claim requirements and evaluates the merits of the claim, it waives any
non-statutory insufficiencies. See Vensure HR Inc., 119 F.4th at 12
(“where a requirement is regulatory in nature, the Commissioner of the
IRS may ‘insist upon full compliance with his regulations,” or those
requirements may, under certain circumstances, be waived.”) (quoting

Angelus Milling Co., 325 U.S. at 296).
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This Court’s recent decision in Vensure HR, Inc.—neither cited nor
discussed in the government’s brief—is illustrative. There, this Court
construed the “accompany” requirement appearing in Treasury
Regulation 301.6402-2(e). Vensure HR, Inc., 119 F.4th at 11-12 (citing 26
C.F.R. § 301.6402-2(e)) This Court concluded that the requirement
presented a regulatory question of “when, where, and how” to file rather
than reflection of a statutory requirement. Id. at 13. It was therefore
waivable by the IRS. Id.

This case is even further afield than Vensure. No statute requires
the filing of a timely “formal” claim. “The statutes do not specify the
contents of the claim, beyond the requirement that a claim for refund
must be made; the form and contents thereof are prescribed by
regulations made pursuant to the statutes.” Mutual Trust Life Ins. Co.
v. United States, 45 F.2d 288, 290 (Fed. Cir. 1930). There isn’t even a
regulation that requires a timely “formal” claim. If the IRS could waive
the non-statutory, regulatory requirement in Vensure, it can surely waive
a non-statutory, non-regulatory requirement of a timely formal claim

here.
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The government similarly insists that the “IRS cannot waive the
refund claim requirements by conduct outside of the limitations period.”
Resp. Br. at 33 (quoting Computervision, 445 F.3d at 1367). But since
the limitations period is non-jurisdictional, waiving timely formal
compliance 1s no different from waiving any other non-statutory
requirement. nonexistent. Brown makes it clear that Computervision
should not be read otherwise. Brown, 22 F.4th at 1011.1

The bottom line is straightforward here. It “has long been
recognized [ ] that a formal claim for refund is not needed; all that is
required 1s a timely informal claim” if the IRS responds to the merits of
an informal claim, then waiver should apply. Furst v. United States, 678
F.2d 147, 151 (Fed. Cir. 1982). The IRS considered the claims after the
Forms 843 were filed and denied them before the refund suit was

mitiated. The waiver doctrine should apply.

1 The cases that Computervision relied upon are also
distinguishable. For instance, United States v. Garbutt Oil Co., 302 U.S.
528 (1983), dealt with a new claim filed after the statute of limitations.
Id. at 528-31. Thus, there would have been no opportunity for a claim to
relate back because it raised an entirely separate basis. Id. at 531-33.
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C. The Doctrine of Germaneness Also Supports the
Adequacy of Dougherty Electric’s Claim.

The government again argues that germaneness requires, first, a
formal claim. Resp. Br. at 42. This “formal” requirement comes, again,
from Computervision. 445 F.3d at 1370. Yet, like the other substantial
variance theories, germaneness should not require as much. The point
of the germaneness inquiry is not the “formality” of the first claim, it is
whether the later-in-time amendment is “germane” to the original claim.
Indeed, the case that Computervision relies upon to discuss the
germaneness inquiry was Bemis Bros. Bag Co. v. U.S., 289 U.S. 28 (1933),
in which the original refund claim was defective in its prayer for relief.
Id. at 33-34. If formality depends on a lack of defect, then the very case
which Computervision cite fails in this regard.

The word “formal” has been interjected by the government at every
turn as a catchall that prevents any equitable assessment of this case.
That fundamentally ignores the point of the substantial variance
doctrine, and here particularly, that the germaneness doctrine relates to
the facts that put the IRS on notice of what it needs to investigate. See

Computervision, 445 F.3d at 1370.
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Dougherty Electric also cited Parker Hannifin Corp. v. United
States, 71 Fed. Cl. 231 (2006) below and in its opening brief, which
despite government protestations, permitted a germaneness argument
based upon an informal refund claim. Id. at 235. There, the Court
ultimately held that the amendment after what was an informal claim
should not have surprised the IRS once it began to analyze the data
involved. Id.

Moreover, the Supreme Court case upon which Computervision
purportedly granted relief, United States v. Memphis Cotton Oil Co, 288
U.S. 62 (1933), did not appear to rely upon a timely formal claim. Id. at
63-65. Finally, as noted before, the formality had to be drawn from
regulations and since the IRS considered the later filed Forms 843, the
formality of the initial submission should no longer control.

D. The General Claim Doctrine Similarly Renders
Dougherty Electric’s Claim Adequate.

The general claim doctrine should also apply here, but again, the
government argues that Dougherty Electric’s initial claim was not
“formal” and therefore cannot benefit. Resp. Br. at 36. It also argues that
Dougherty Electric’s initial claim was not sufficiently general to benefit

from the doctrine. Resp. Br. at 37-38.
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Dougherty Electric’s first claim, made by letter in December 2017,
was sufficiently “general.” It requested a full refund of a particular
amount ($1,534,504,37), which related to a restitution-based assessment
that included fraud penalties. Appx0038. In addition to that basis, the
letter also included a provision that Dougherty Electric reserved the right
to argue that all interest and penalty assessments were invalid.
Appx0038. This language was important and shows why the claim is
general. The IRS, as noted, was in possession of information making it
impossible for Dougherty Electric’s accountants to properly assess the
years and tax periods at issue. Appx0313; App0220-0224.

The April 2018 claim appropriately specified a ground more
narrowly tailored than that raised in the December 2017 claim: failure to
obtain supervisory approval to impose penalties under I.R.C. §
6751(b)(1). Appx0043. This allegation builds upon the December 2017
claim, which requested a full refund of a particular amount that related
to a restitution-based assessment that included fraud penalties. This is
a general basis, and the April 2018 amendment explained more: the
penalties were assessed in error because of the government’s failure to

obtain requisite supervisory approval. Reading the language as the
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government suggests ignores this initial general reference to fraud
penalties in the December 2017 claim. It also disregards the fact that
the IRS actually considered the entirety of Dougherty Electric’s April
2018 amended claim, which was “indissolubly welded into the structure
of the old” original claim. Memphis Cotton Oil Co., 288 U.S. at 71.

Permitting an amendment to clarify is precisely the purpose of the
general claim doctrine. This Court should permit such a reading to allow
Dougherty Electric to proceed upon its claims, already fully addressed by
the IRS.

Whether considered separately or as a package, the substantial
variance doctrines should be held to permit the merits of the Dougherty
Electric claim to be considered by the trial court. The decision of the trial
court should be reversed, and the matter should proceed to the merits.

E. Equitable Tolling Should Apply

Because any one of the doctrines above is sufficient for the lower
court to reach the merits of Dougherty Electric’s claim, there should be
no need for equitable tolling. But if this Court reaches this far, this is
exactly the kind of case where equitable tolling should apply. Dougherty

Electric understands that the Supreme Court has not yet reversed its
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holding in United States v. Brockamp, 519 U.S. 347 (1997) but for the
reasons discussed in Dougherty Electric’s opening brief and this reply, it
believes that the two-year payment provision of 26 U.S.C. § 6511(a) will
no longer be considered jurisdictional.

Other than its jurisdictional argument, the government does not
meaningfully challenge the application of equitable tolling here.
Dougherty Electric pursued its rights diligently, but it did not have the
requisite information to provide the IRS a full statement of when and
how the IRS overestimated its tax liability. It filed a claim based on what
it knew, updating that claim with an amendment as it learned more.
When the IRS requested a certain document to be filed, Dougherty
Electric complied. The IRS then considered the formal Claims, the Forms
843 seeking penalty relief, in full.

CONCLUSION

For the reasons stated above and in Dougherty Electric’s initial
brief, this Court should: (1) reverse the Judgment of the court below; (2)
hold that the federal courts have subject-matter jurisdiction over
Dougherty Electric’s claim; (3) hold that Dougherty Electric’s refund

claim does not represent a “substantial variance” from IRS requirements;
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(4) reverse the court’s order denying Dougherty Electric’s motion to
amend the judgment; and (5) remand for the Court of Federal Claims to
consider Dougherty Electric’s refund claim on its merits, just as the IRS
did.

Respectfully submitted this thel9th day of December, 2024.

/s/ Ian M. Comisky
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