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In the Anited States Court of Federal Claims

WILLIAM OLAS BEE,
Plaintiff,
No. 21-1970
V.
THE UNITED STATES, (Filed: August 23, 2024)
Defendant.

ORDER

On March 16, 2022, Plaintiff filed a Motion for Judgment on the Administrative Record
(ECF 20), and on May 11, 2022, the Government filed its Response and Cross Motion for
Judgment on the Administrative Record and Motion to Dismiss (ECF 23). On joint motion, the
Court subsequently remanded this case to the Board for Correction of Naval Records (BCNR)
for further proceedings. ECF 36. The BCNR issued a new decision on May 5, 2023, and the
parties subsequently filed a new round of dispositive briefing before this Court (ECF 47; ECF
54). Accordingly, Plaintiff’s Motion for Judgment on the Administrative Record (ECF 20) and
the Government’s Cross Motion for Judgment on the Administrative Record and Motion to
Dismiss (ECF 23) are DENIED as moot.

IT IS SO ORDERED.

s/ Philip S. Hadji
PHILIP S. HADJI
Judge
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In the United States Court of Federal Claims

WILLIAM OLAS BEE,

Plaintiff,

No. 21-1970
V. Filed: August 23, 2024

THE UNITED STATES,

Defendant.

Darryl H. Steensma, Kyle R. Jefcoat, Michael Clemente, Ryan T. Giannetti, Ashley K.
Gebicke, Latham & Watkins LLP, San Diego, California and Washington, D.C., and
Esther Leibfarth, Rochelle Bobroff, Matthew Handley, National Veterans Legal Services
Program, Washington, D.C., for Plaintiff.

Russell J. Upton, Trial Attorney, Steven J. Gillingham, Assistant Director, Patricia M.
McCarthy, Director, Commercial Litigation Branch, Brian M. Boynton, Principal Deputy
Assistant Attorney General, Civil Division, United States Department of Justice,
Washington, D.C., and Mary C. Anderlonis, Lieutenant Colonel, United States Marine
Corps, Office of the Judge Advocate General, Washington, D.C., for Defendant.

OPINION AND ORDER

HADJI, Judge.

Following selfless service to the Nation, which included four deployments to
Afghanistan, Plaintiff voluntarily separated from the Marine Corps in April 2013 as part of
the “Voluntary Separation Program” for which he was paid a bonus of $106,956.18 to
separate. AR 9, 195. He now brings this action asking the Court to “correct” his records to
reflect that he was medically retired, rather than voluntarily separated, and thus entitled to
additional compensation under 10 U.S.C. § 1201. Before the Court are Plaintiff’s Motion
for Judgment on the Administrative Record (ECF 47), the Government’s Cross-Motion for
Judgment on the Administrative Record (ECF 54), and the Government’s Motion to
Dismiss pursuant to Rule 12(b)(1) (ECF 54). For the following reasons, the Government’s
Cross-Motion for Judgment on the Administrative Record is GRANTED, and Plaintiff’s
Motion for Judgment on the Administrative Record and the Government’s Motion to
Dismiss are DENIED.

Appx2
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BACKGROUND

Plaintiff served in the Marine Corps from 1999 to 2013. AR 50-51, 224. His primary
military occupation specialty (PMOS) was initially that of infantry riflemen (0311). AR
60, 1039. Over the course of his service, he deployed to Afghanistan four times. AR 194,
311. During his third deployment, Plaintiff suffered a significant head injury in combat,
exhibiting “[pJotential [Traumatic Brain Injury (TBI)] with persistent symptoms.” AR 79.
During his fourth deployment, he suffered extreme stress and trauma from witnessing the
deaths of fellow Marines and was knocked unconscious from the detonation of multiple
improvised explosive devices. AR 9, 15, 35-36. Due to the severity of his wounds, Plaintiff
was medically evacuated from Afghanistan to Germany. AR 1, 9, 36. Following his return
from his final deployment in June 2010, Plaintiff was diagnosed with TBI and Post-
Traumatic Stress Disorder (PTSD). AR 173-78. He was placed on limited duty status until
no later than December 2010, although he continued to serve as an infantry squad leader
and mortar section leader during that time. AR 1302-06, 1307-1311.

In October 2010, Plaintiff was promoted to staff sergeant (E-6) and his PMOS
changed from rifleman (0311) to infantry unit leader (0369). AR 60, 383. He served for a
short time as his battalion’s substance abuse coordinator until mid-November 2010, when
he transferred to the Marine Corps Field Medical Training Battalion-East. AR 383, 1314.
There, he served as a Military Instructor for thousands of Navy medical and religious
personnel slated to serve with Marine Corps units worldwide. AR 1314, 1316, 1321-1326.
During his assignment at the Field Medical Training Battalion, he received fitness reports
documenting his “outstanding” professional and military performance and ranking him in
the upper half of the Marines in his reporting group. AR 2, 385-401.

More specifically, his 2011 fitness report listed various billet accomplishments and
documented that Plaintiff: (1) developed field exercises to better train Navy personnel that
more accurately represented tactics techniques and procedures used in operational theatres;
(2) trained 1347 students in offensive/defensive attacks, ambushes, and land navigation
field exercises and hikes; (3) completed the Formal School Instructor Course; (4)
personally lead, mentored, and trained 314 sailors for duty in the Marine Operating Forces;
(5) led platoons on 20 conditioning hikes totaling 100 miles; and (6) maintained flawless
accountability of personnel, weapons, and equipment for his platoons. AR 1316; see also
AR 511. Plaintiff’s company commander not only recognized him as a “top performer”
whose combat and infantry experience served as “the backbone for the highly successful
training program provided to the Hospital Corpsmen as we prepare them for combat duty
with the Marine Corps” but “enthusiastically recommend[ed him] for promotion and
increased responsibility.” AR 1320. Plaintiff’s reviewing officer ranked him above 11 of
his peers, stating that his “leadership skills, instructional ability, and attention to detail are

! The Government argues that Plaintiff’s limited duty status terminated in October 2010. ECF 54 at 55.
Plaintiff argues that it terminated in December 2010. ECF 47 at 42.

2
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truly impressive” and noting that he “continues to excel in all aspects of job performance.”
AR 1320, 511.

Similarly, Plaintiff’s 2012 fitness report noted that, among other things, Plaintiff:
(1) personally led, mentored, and trained over 268 students in combat leadership, offensive
and defensive operations, land navigation, weapons handling, close order drill, and
physical training; (2) trained and mentored over 1,200 students in his role as the combat
marksmanship coach; and (3) assisted in the development and refinement of a field exercise
that reflected “more realistic and current tactics, techniques, and procedures used in the
Fleet Marine Force.” AR 1321. His leadership commended him as “an outstanding Marine”
who performed in a “highly exemplary manner” and “[s]tands ready today to be a [Gunnery
Sergeant].” AR 1325.

In October 2012, Plaintiff requested to separate early from the Marine Corps
through the Voluntary Separation Program, four days after the program was announced.
AR 9, 480. In January 2013, as part of the separation process, Plaintiff underwent a
Department of Veterans Affairs (VA) Compensation and Pension exam (C&P exam) by
Dr. Roy Vogel, who confirmed Plaintiff’s diagnoses for TBI and PTSD and further
diagnosed him with Post-Concussion Syndrome/Cognitive Impairment, Primary Insomnia,
Generalized Anxiety Disorder, Panic Disorder with Agoraphobia, and Major Depressive
Disorder. AR 8, 56-65. He assigned Plaintiff a nominal score indicating “[s]Jome
impairment in reality testing or communication; or major impairment in several areas, such
as work or school, family relations, judgment, thinking, or mood.” AR 106.

Continuing the separation process, Plaintiff underwent a separation physical in
February 2013. AR 188. During that exam, Plaintiff reported having an “excellent general
overall feeling.” AR 8, 99. He reported “[n]o decreased functioning ability” and “[n]o
sensory disturbances,” id., and he was observed as having a “normal” affect. AR 100. He
was “released w/o limitations,” AR 103, and separated with a RE-1A code, indicating that
he was qualified for service, separation, or to reenlist. AR 193, 481. He was honorably
discharged from service on April 1, 2013, and received $106,956.18 in separation pay
pursuant to the Voluntary Separation Program. AR 9, 195.

In October 2013, the VA issued a Rating Decision based on a review of records
from the January C&P exam. AR 104. The decision found that Plaintiff’s TBI and PTSD
were “service connected” and rated each condition at 70%. AR 104-15. Plaintiff was also
rated for other conditions and received an overall disability rating of 100%. AR 115.
Several years later, Plaintiff also underwent an exam by a private physician, Dr. Michael
Blumenfield, who opined that Plaintiff was not fit for service at the time of his discharge.
AR 163-66.

In April 2018, Plaintiff applied to the Board for Correction of Naval Records (the
Board) requesting that his naval records be corrected to reflect that his April 1, 2013,
discharge was the result of a medical retirement rather than a voluntary separation. AR 29.
The Board obtained advisory opinions from the Senior Medical Advisor to the Secretary

Appx4
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of the Navy Council for Review Boards (CORB) and the Director of the CORB, who
recommended that Plaintiff be denied relief. AR 5-8. These opinions were provided to
Plaintiff in advance of the Board’s decision, and Plaintiff submitted briefing to the Board
in July 2019. AR 567-584.

The Board denied Plaintiff’s claim in August 2019. AR 1-3. In October 2021,
Plaintiff filed his original complaint in this case alleging that the Board’s decision was
arbitrary, capricious, or otherwise contrary to law. ECF 1. The parties filed cross motions
for judgment on the administrative record (ECF 20, 23), and the Government moved to
dismiss the complaint (ECF 23). Following oral argument, the parties sought, and the Court
granted, a remand to the Board. See ECF 36. The Board obtained another advisory opinion
from its Physician Advisor, AR 509-519, and Plaintiff submitted a supplemental brief. AR
537-53.

On May 5, 2023, the Board issued a new decision, which again denied Plaintiff’s
request for corrective action. AR 470-488. On July 7, 2023, Plaintiff filed an amended
complaint (ECF 42), and the parties filed new cross motions for judgment on the
administrative record (ECF 47, 54). The Government also filed a Motion to Dismiss
pursuant to Rule 12(b)(1) (ECF 54).

D1SCUSSION

This opinion is divided into two parts. Part | addresses the threshold jurisdictional
statute of limitation argument raised in the Government’s Motion to Dismiss. Part 11
addresses the merits of Plaintiff’s case.

l. The Court has Jurisdiction over Plaintiff’s Claims

The Court begins by addressing Defendant’s Motion to Dismiss the Complaint as
untimely under the pertinent six-year statute of limitations. Rule 12(b)(1) permits dismissal
for lack of subject-matter jurisdiction.? This Court’s jurisdiction is dependent on an
unequivocal waiver of sovereign immunity by the United States. United States v. Testan,
424 U.S. 392, 399 (1976). The plaintiff bears the burden to demonstrate that jurisdiction is
proper by a preponderance of the evidence. Reynolds v. Army & Air Force Exch. Serv., 846
F.2d 746, 748 (Fed. Cir. 1988). When considering a motion to dismiss under Rule 12(b)(1),
“a court must accept as true all undisputed facts asserted in the plaintiff’s complaint and
draw all reasonable inferences in favor of the plaintiff.” Trusted Integration, Inc. v. United
States, 659 F.3d 1159, 1163 (Fed. Cir. 2011). If the Court determines that it lacks subject-
matter jurisdiction, it must dismiss the action. Rule 12(h)(3); Steel Co. v. Citizens for a
Better Env’t, 523 U.S. 83, 94 (1998).

Under the Tucker Act, “[e]very claim of which the United States Court of Federal
Claims has jurisdiction shall be barred unless the petition thereon is filed within six years

2 Court of Federal Claims Rule 12(b)(1) is the same as Federal Rule of Civil Procedure 12(b)(1). Compare
RCFC 12(b)(1) with Fed. R. Civ. P. 12(b)(1).
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after such claim first accrues.” 28 U.S.C. § 2501. Section 2501 “is jurisdictional in nature
and, as an express limitation on the waiver of sovereign immunity, may not be waived.”
Hart v. United States, 910 F.2d 815, 818-19 (Fed. Cir. 1990).2 Nor may the Court consider
whether certain equitable considerations warrant extending the limitations period under
Section 2501. See John R. Sand & Gravel Co. v. United States, 552 U.S. 130, 134 (2008).

Where, as here, “a service member has not been considered or has been rejected for
disability retirement prior to leaving active service, the service member can pursue
disability retirement before a [Record Correction BJloard.” LaBonte v. United States, 43
F.4th 1357, 1361 n.4 (Fed. Cir. 2022) (citing Chambers v. United States, 417 F.3d 1218,
1225 (Fed. Cir. 2005)). In such cases, the general rule is that the six-year statute of
limitations runs from “[t]he decision by the first statutorily authorized board that hears or
refuses to hear the claim[.]” Chambers, 417 F.3d at 1224. But there is an exception—the
Real exception—which applies when “the veteran’s knowledge of the existence and extent
of his condition at the time of his discharge [is] sufficient to justify concluding that he
waived the right to board review.” Chambers, 417 F.3d at 1226 (quoting Real v. United
States, 906 F.2d 1557, 1562 (Fed. Cir. 1990)). Stated differently, the Real exception applies
when the service member knew at the time of his separation from the military, “that he was
entitled to disability retirement due to a permanent disability that was not a result of his
intentional misconduct and was service-connected.” Chambers, 417 F.3d at 1226. In such
a case, the statute of limitations runs from the time of discharge. See id.

It is undisputed that Plaintiff had been diagnosed with TBI and PTSD and was aware
of those diagnoses immediately before discharge. However, caselaw from this Court
suggests that mere awareness of a disability is insufficient to invoke the Real exception.
See Johnson v. United States, 123 Fed. Cl. 174, 179 (2015). Indeed, for a claim to accrue
at discharge, Real itself suggests that a service-member must “underst[and] the full extent”
of his disabilities. See Real, 906 F.2d at 1563 (declining to apply the Real exception where
“no one knew exactly what was wrong with [Plaintiff] or understood the full extent of his
mental problem at the time of his discharge” (emphasis added)). Here, Plaintiff likely did
not understand the “full extent” of his TBI1 and PTSD before discharge because the degree
of his disability—a 70% rating for PTSD and a 70% rating for TBI (100% total)—was not
established until six months after his separation. In fact, his medical evaluations before
discharge repeatedly rated him “fit for duty” with no limitations. AR 179-81. As such, it is
reasonable to conclude that these positive evaluations, whether accurate or not, led Plaintiff

% In the last twenty years, the Supreme Court has repeatedly admonished courts for attaching jurisdictional
labels to minor procedural requirements that can be characterized as “claim-processing rules.” See Kontrick
v. Ryan, 540 U.S. 443, 456 (2004). However, the Supreme Court has maintained that Section 2501 is “more
absolute” in nature, suggesting that it remains a prerequisite for Tucker Act jurisdiction. See John R. Sand
& Gravel Co. v. United States, 552 U.S. 130, 134-35 (2008). As such, this Court has continued to use Rule
12(b)(1) to resolve questions of timeliness under the Tucker Act. See, e.g., Henderson v. United States, 152
Fed. CI. 460, 465 (2021).
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to believe that his disabilities were of a less serious nature and that he was not “entitled to
disability retirement.”

Relatedly, the Court has also refused to apply the Real exception in cases where the
service member was generally able to perform his duties at the time of discharge. For
example, in O’Hare v. United States, the plaintiff was aware of his injury and diagnosis
and had been placed on limited duty at the time of discharge. 155 Fed. CI. 364, 373 (2021).
Nevertheless, the Court declined to find that the veteran “knew he had a permanent
disability that entitled him to disability retirement” because “he was able to perform his
assigned duties, at least at certain times, and had reason to expect continued recovery.” Id.
The same is true here. Before his separation, Plaintiff was serving as an instructor for
religious and medical personnel, and his fitness reports indicate that he performed
adequately in this assignment. Given the general stability of Plaintiff’s situation
immediately before discharge, the Court is not convinced that he was aware “that he was
entitled to disability retirement.”

This is not to decide the ultimate merits question of Plaintiff’s entitlement to
disability retirement, which concerns Plaintiff’s “unfitness to perform the duties of office,
grade, rank or rating.” Secretary of the Navy Instruction (SECNAVINST) 1850.4E, § 3301.
As discussed below, the fact that a service member performs adequately within a particular
billet does not necessarily mean that he is able to perform the broader duties of his office
grade, rank, or rating. See Kelly v. United States, 157 Fed. Cl. 114, 125 (2021) (“[A] mere
review of whether a member was adequately performing duties—regardless of what those
were—immediately before separation is not sufficient.”). For purposes of what Plaintiff
knew or should have known, however, Plaintiff’s adequate performance in his billet
immediately before discharge weighs heavily against him knowing that he was entitled to
medical retirement.

Having determined that the Real exception does not apply, the Tucker Act’s Six-
year statute of limitations runs from “[t]he decision by the first statutorily authorized board
that hears or refuses to hear the claim[.]” Chambers, 417 F.3d at 1224. Because the Board
denied Plaintiff’s claim on August 5, 2019—Iess than six years ago—Plaintiff’s claim is
timely.

1. The Board’s Decision Was Well-Reasoned, Consistent with Law, and
Supported by Substantial Evidence

Turning to the merits, the Court reviews the Board’s decision “to determine whether
it is arbitrary, capricious, unsupported by substantial evidence, or contrary to law.” Lewis
v. United States, 458 F.3d 1372, 1376 (Fed. Cir. 2006). The Court does not reweigh the
evidence, but rather considers whether the conclusion under review is supported by
substantial evidence. Riser v. United States, 97 Fed. Cl. 679, 683-84 (2011). If the Board
considered the relevant evidence and came to a reasonable conclusion, the Court will not
disturb the Board’s decision. Id. This lenient standard of review is violated, however, where
the Board “entirely failed to consider an important aspect of the problem, offered an
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explanation for its decision that runs counter to the evidence before the [Board], or is so
implausible that it could not be ascribed to a difference in view or the product of agency
expertise.” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29, 43 (1983).

To qualify for disability retirement, a service member must (1) be determined “unfit
to perform the duties of the member’s office, grade, rank, or rating because of a physical
disability” and (2) have at least 20 years of service or a disability rating greater than 30%.
Kelly v. United States, 69 F.4th 887, 889 (Fed. Cir. 2023) (citing 10 U.S.C. § 1201). “A
Service member shall be considered unfit when the evidence establishes that the member,
due to physical disability, is unable to reasonably perform the duties of his or her office,
grade, rank, or rating (hereafter called duties)[.]” Department of Defense Instruction
(DoDlI) 1332.38, E3.P3.2.1. In determining whether a service member can reasonably
perform his or her duties, the following four factors should be considered: “(1) common
military tasks, i.e., whether the member is unable to reasonably perform routine
assignments expected of his or her office, grade, rank or rating; (2) physical
readiness/fitness tests, i.e., whether the member's condition prohibits him or her from
taking all or part of physical readiness/fitness tests; (3) deployability, i.e., whether the
member’s condition prevents him or her from being positioned outside the
[contiguous United States] for an unspecified amount of time; and (4) special
qualifications, i.e., whether the member’s condition causes the loss of any specialized
qualifications.” Ford v. United States, 170 Fed. CI. 458, 469 (2024) (citing SECNAVINST
1850.4E, § 3304).# The first factor, common military tasks, is dispositive on the ultimate
question of the member’s unfitness. By contrast, the remaining three factors cannot be used
individually as the sole basis for a finding of unfitness. See SECNAVIST 1850.4E, § 3307.

The remainder of this section is organized into three parts. First, the Court briefly
summarizes the Board’s decision. Second, the Court addresses Plaintiff’s argument that the
Board committed clear legal error by failing to apply various laws and regulations. The
Court pays particular attention to Plaintiff’s argument that the Board withheld liberal
consideration—a thinly veiled request for the Court to reweigh the evidence. Third, the
Court addresses Plaintiff’s argument that the Board either improperly relied on or
discounted key pieces of evidence—an explicit request for the Court to reweigh the
evidence.

A. Overview of the Board’s Decision

The Board’s comprehensive, 19-page decision correctly states that “the sole
standard to be used in making determinations of physical disability as a basis for retirement
or separation is unfitness to perform the duties of office, grade, rank or rating because of

4 The Board must apply the regulations that existed at the time of the member’s discharge. Chambers, 417
F.3d at 1227 (“[T]he Army regulations in effect at the time of Chambers’ discharge in 1970, rather than
current regulations, guide our analysis.”). At the time of Plaintiff’s discharge, DoDI 1332.38, E3.P3.2.1.
and SECNAVINST 1850.4E were controlling (SECNAVINST 1850.4E was replaced by SECNAVINST
1850.4F on June 17, 2019).
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disease or injury incurred or aggravated while entitled to basic pay.” AR 482, 488 (citing
SECNAVINST 1850.4E, § 3301). Applying this standard, the Board found that although
Plaintiff suffered from PTSD and TBI during service, “[t]he evidence simply does not
support [the] contention that [Plaintiff was reasonably unable to perform the duties of [his]
office, grade, rank, or rating as a result of those conditions.” AR 488.

The Board’s assessment of Plaintiff’s fitness is supported by substantial evidence.
Under the Administrative Procedure Act (APA), the Court reviews the Board’s factual
findings for substantial evidence. OSI Pharms., LLC v. Apotex, Inc., 939 F.3d 1375, 1381—
82 (Fed. Cir. 2019). “The substantial evidence standard asks ‘whether a reasonable fact
finder could have arrived at the agency’s decision,’ and ‘involves examination of the record
as a whole, taking into account evidence that both justifies and detracts from the agency's
decision.”” Id. (quoting In re Gartside, 203 F.3d 1305, 1312 (Fed. Cir. 2000)).

Analyzing Plaintiff’s numerous fitness reports from the years directly preceding his
voluntary separation, the Board found that they “conclusively demonstrated” that Plaintiff
was ‘“capable of performing the duties of [his] office, grade, rank, or rating despite [his]
medical conditions.” AR 485. Significantly, the Board cited his 2011 and 2012 fitness
reports, noting that they “reflect that [he] successful[ly] trained thousands of Navy Medical
Department and Religious Program personnel in the knowledge, skills, and abilities
necessary to serve with and support the Marine Corps, which specifically included land
navigation skills.” AR 480. The Board recognized that Plaintiff’s leadership lauded him
for “maintaining ‘flawless accountability of personnel, weapons, and equipment for [his]
platoons,’ for [his] ‘leadership, professional knowledge, and meticulous attention to detail
[which] earned [him] the respect and admiration of students and staff[],” and for developing
‘field exercises that more accurately represent current tactics, techniques, and procedures
currently being experienced in current operational theaters.”” Id. The Board also quoted
Plaintiff’s company commander’s assessment of him from his 2012 fitness report:

[A]n outstanding Marine who | have relied upon heavily to
accomplish the mission of leading and training our Sailor and
Marines at [the Field Medical Training Battalion]. His
performance has had force-wide impact and significantly
enhanced the quality, character, capabilities, and attitudes of
thousands of Hospital Corpsmen, Religious Program
Specialists, Chaplains, and Navy Medical Department Officers
now serving with the Marine Corps operating forces world-
wide. AR 485.

Capturing the crux of the case, the Board stated to Plaintiff: “The most compelling
evidence that you were fully capable of performing the duties of your office, grade, rank,
or rating was that you were, in fact, capably performing the duties of your office, grade,
rank, or rating as an Instructor at [the Field Medical Training Battalion].” AR 483. The
bulk of Plaintiff’s arguments, addressed in detail below, essentially ask the Court to ignore
the Board’s conclusion that Plaintiff was successfully performing in his office, grade, rank,
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and rating prior to his voluntary retirement and reweigh the evidence in Plaintiff’s favor.
As explained below, the Court declines to do so.

B. The Board Complied with Controlling Law
1. 10 U.S.C. § 1552(h) & Liberal Consideration

First, Plaintiff contends that the Board’s “most obvious legal violation” was its
failure to treat his application with “liberal consideration.” ECF 47 at 29. The liberal
consideration standard was first articulated in 2014 through a memorandum issued by
Secretary of Defense Chuck Hagel. Acknowledging that “PTSD was not recognized as a
diagnosis at the time of service” for Vietnam veterans, the Hagel Memo instructed
correction boards to give liberal consideration to “petitions for changes in characterization
of service” when the former service member’s records indicated one or more symptoms of
PTSD. Memorandum for Secretaries of the Military Departments from Secretary of
Defense Charles Hagel (Sept. 3, 2014) (Hagel Memo) at 1, 3. Under the Hagel Memo,
liberal consideration was limited to review of discharge characterizations—i.e.,
“Honorable,” “General (Under Honorable Conditions),” and “Under Other Than
Honorable Conditions.” Doyon v. United States, 58 F.4th 1235, 1238 (Fed. Cir. 2023).

Additional guidance was issued on August 25, 2017, by Under Secretary of Defense
Anthony Kaurta, for the purpose of expanding on the Hagel Memo and promoting “greater
uniformity amongst the review boards.” Memorandum for Secretaries of the Military
Departments from Under Secretary of Defense for Personnel and Readiness (Performing
the Duties of) Anthony Kurta (Aug. 25, 2017) (Kurta Memo) at 1. Unlike the Hagel Memao,
the Kurta Memo did not limit its guidance to discharge characterization upgrades but
extended to “any petition seeking discharge relief including requests to change the
narrative reason, re-enlistment codes, and upgrades from General to Honorable
characterizations.” Id. at 3.

On December 12, 2017, Congress codified the liberal consideration standard into
the Board’s authorizing statute by amending 10 U.S.C. 8§ 1552 to add sub-section (h). See
National Defense Authorization Act for Fiscal Year 2018, Pub. L. No. 115-91 § 520, 131
Stat. 1283, 1379 (2017). Section 1552(h) states in full:

(1) This subsection applies to a former member of the
armed forces whose claim under this section for review of a
discharge or dismissal is based in whole or in part on matters
relating to post-traumatic stress disorder or traumatic brain
injury as supporting rationale, or as justification for priority
consideration, and whose post-traumatic stress disorder or
traumatic brain injury is related to combat or military sexual
trauma, as determined by the Secretary concerned.

(2) In the case of a claimant described in paragraph (1),
a board established under subsection (a)(1) shall—
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(A) review medical evidence of the Secretary of
Veterans Affairs or a civilian health care provider that is
presented by the claimant; and

(B) review the claim with liberal consideration to the
claimant that post-traumatic stress disorder or traumatic brain
injury potentially contributed to the circumstances resulting in
the discharge or dismissal or to the original characterization of
the claimant's discharge or dismissal.

10 U.S.C. § 1552(h).

The scope of liberal consideration under 10 U.S.C. § 1552(h) and the Kurta memo
was recently addressed by the Federal Circuit in Doyon v. United States, 58 F.4th 1235
(Fed. Cir. 2023). There, the plaintiff, who had been discharged due to a personality
disorder, requested that his records be corrected to reflect a medical discharge due to
service-related PTSD. Id. at 1237. The Federal Circuit discerned two separate issues, the
first being whether the plaintiff’s military records should be changed to reflect a discharge
due to PTSD instead of a personality disorder or, more specifically, whether the narrative
reason for his discharge, as represented in his DD-214 form, should be corrected from the
“BUPERSMAN Art. C-10310, 265” separation code (i.e., unsuitability due to personality
disorder) to the “BUPERSMAN C-10305” separation code (i.e., separation due to physical
disability). Id. at 1244. The second issue, which the Federal Circuit declined to address,
involved a larger underlying dispute about whether the plaintiff was unfit, rather than
unsuitable,® for service at the time of his discharge from the Navy and therefore entitled to
disability retirement. Id. at 1248.

Regarding the first issue, the Federal Circuit held that the liberal consideration
applied to the plaintiff’s request to correct his DD-214 to reflect a discharge due to PTSD
instead of a personality disorder. Id. at 1237. According to the Federal Circuit, liberal
consideration under 10 U.S.C. § 1552(h) and the Kurta memo is not limited to misconduct-
based discharge upgrades or modifications but also applies to requests seeking to correct
the narrative reason for a service member’s discharge. Id. at 1247-48. Because Plaintiff’s
request to change his DD-214 was “a challenge to the accuracy of the narrative reason
listed on his DD-214 form,” the Federal Circuit concluded that the Board was required to
review the plaintiff’s application with liberal consideration. Id. at 1244,

® Under controlling naval regulations at the time of plaintiff’s discharge, service members could be
“separated [from military service], by reason of unsuitability, with an honorable or general discharge” for,
among other reasons, character and behavioral disorders “[a]s determined by medical authority.” Military
disability retirement, on the other hand, is governed by 10 U.S.C. § 1201, which provides: “[U]pon the
Secretary’s determination that a service member is ‘unfit to perform the duties of the member’s office,
grade, rank, or rating because of physical disability incurred while entitled to basic pay,’ the service member
may retire for disability.” Chambers, 417 F.3d at 1223, 1224 (quoting 10 U.S.C. § 1201(a)).
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The Federal Circuit’s analysis ended there. 1d. at 1248. Although the Federal Circuit
acknowledged the second “underlying dispute about whether Mr. Doyon was unfit, rather
than unsuitable, for service at the time of his discharge from the Navy,” the Federal Circuit
determined that “[t]his unfitness dispute between the parties is not properly before us at
this stage and can be addressed, if necessary, on remand.” Id. The Federal Circuit
emphasized that the case was only “narrowly about correcting Mr. Doyon’s military
records to reflect a discharge due to PTSD instead of a personality disorder.” Id.

The instant case arrives in a different posture and is purely limited to the second,
underlying issue in Doyon—whether Plaintiff was unfit for service at the time of his
discharge from the Navy. There is no partial relief requested in this case—that is, Plaintiff
does not ask that his DD-214 read anything other than medical retirement and unfitness
due to PTSD and TBI. Unlike in Doyon, Plaintiff does not quarrel with the accuracy of the
narrative reason for his discharge (voluntary separation), nor does he ask that the Board
correct this reason regardless of whether it grants his disability retirement claim.
Ultimately, Plaintiff’s request to correct his records, including his DD-214, is entirely
coextensive with his disability retirement claim.

The question remains whether liberal consideration applies to fitness
determinations. According to Plaintiff, a straightforward application of Doyon suggests
that it does. Doyon held that liberal consideration under 10 U.S.C. § 1552(h) applies to
requests seeking to correct the narrative reason for a service member’s discharge. Doyon,
58 F.4th at 1248. And here, Plaintiff essentially seeks to change the “Narrative Reason for
Separation” block on his DD-214 from “FORCE SHAPING-VSP” to “medical
retirement.” AR 193; Am. Compl. at 46. As Plaintiff’s fitness is a factual determination
necessary to correcting the narrative reason for discharge, liberal consideration would
necessarily extend to that question as well. See Doyon, 58 F.4th at 1244 (“[A] veteran's
challenge to the recorded narrative reason for discharge necessarily encompasses the
factual determinations necessary to correct or maintain the narrative reason.”). On the other
hand, the Government insists that liberal consideration does not apply to fitness
determinations, relying in part on a memo issued on April 4, 2024, by Ashish S. Vazirani,
the Under Secretary of Defense, Personnel and Readiness (Acting) (Vazirani Memo). ECF
70-1 at 3-4.5 The Vazirani Memo states that “the application of liberal consideration does
not apply to fitness determinations” and that corrections boards “should not apply liberal
consideration to retroactively assess the Applicant’s medical fitness for continued service
prior to discharge.” Id. at 31.

Even accepting Plaintiff’s argument that liberal consideration applies to fitness
determinations, which the Federal Circuit declined to answer in Doyon, the Court is

® The Vazirani Memo was issued after the decision on review and, thus, was not binding on the Board. ECF 70-1 at
31; AR 3. Nor is it due any deference from the Court in interpreting Section 1552(h). See Loper Bright Enters. v.
Raimondo, 144 S.Ct. 2244, 2273 (2024) (... courts need not and under the APA may not defer to an agency
interpretation of the law simply because a statute is ambiguous”).
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satisfied that the Board liberally considered the evidence submitted by Plaintiff in support
of his unfitness. Although the Board did not use the phrase “liberal consideration” in its
decision, the presence or absence the phrase “liberal consideration” should not dictate
whether liberal consideration was actually applied. Indeed, the Federal Circuit has
regularly eschewed “magic words” requirements. See, e.g., Pickett v. McDonough, 64 F.4th
1342, 1347 (Fed. Cir. 2023) (“[T]here must be some indication that the proper analysis under
the regulation occurred, but we hold that § 3.156(b) does not require the VA to invoke
certain “magic words” in its decision). Here, the Board issued a comprehensive 19-page
opinion that fully grappled with the evidence both for and against Plaintiff’s claim. This is
not a case, for example, where the Board failed to consider and weigh medical evidence
submitted by the claimant, including opinions by civilian doctors post-dating a veteran’s
service. See Labonte v. United States, No. 18-1784C, 2023 WL 3197825, at *9 (Fed. CI.
May 2, 2023) (finding that the Board withheld liberal consideration where it “did not
wrestle with or seek to explain why [certain] medical opinions should not be followed);
Hassay v. United States, 150 Fed. Cl. 467, 484 (2020) (finding the Board withheld liberal
consideration where it did not consider the VA’s determination that the veteran’s mental
health condition was connected to military service). Indeed, the Board fully wrestled with
and explained its reasoning for discounting the medical evidence submitted by Plaintiff—
particularly, the opinions of Dr. Blumenfield and Dr. Vogle. AR 478-81. The Board
provided detailed analysis of each opinion but ultimately found that such evidence was less
probative on the question of fitness than Plaintiff’s fitness reports showing that Plaintiff
was successfully performing his duties prior to discharge. Id. Nor is this a case where the
Board failed to consider personal testimony submitted by the claimant. See Hassay, 150
Fed. Cl. at 484 (2020) (finding the Board withheld liberal consideration where it did not
have in front of it the “transcript of [plaintiff’s] testimony before the Board of Veterans
Appeals ... describ[ing] the assaults and harassment”). The Board duly considered
affidavits submitted by Plaintiff and his wife but, again, did not find that such testimony
reflected upon Plaintiff’s ability to perform the duties of his office, grade, rank, or rating.
AR 483. Although liberal consideration may in certain cases alleviate a claimant from the
normal burden of proof, it does not prevent the Board from weighing the evidence or
discounting evidence in support of Plaintiff’s disability retirement claim if the Board in
fact provides articulable and legitimate reasons for doing so.

Because the Board applied liberal consideration in all but name, to the extent that it
was required to apply liberal consideration, the Court finds it did so. In fact, the Court
strains to understand how the Board could more liberally consider Plaintiff’s disability
retirement claim short of simply abdicating its fact finder duties and taking all evidence of
Plaintiff’s unfitness as irrefutable without further examination or weighing of contrary
evidence. More generally, liberal consideration is an invitation to robustly engage with the
evidence specifically affecting the veteran, not run away from it. See Doyon. And the Court
finds that the Board accepted that invitation here.
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2. DoDlI 1332.38 & SECNAVINST 1850.4E

Plaintiff further argues that the Board opened its decision by broadly disclaiming its
intention to not follow DoDI 1332.38 and SECNAVINST 1850.4E. ECF 47 at 28-29. This
assertion appears to be based on the Board’s statement that “[n]either DoDI 1332.38 nor
SECNAVINST 1850.4E applies to this Board; rather, they provide regulatory guidelines
for the Board to use in assessing whether there exists an error or injustice in your naval
record.” ECF 47 at 28; AR 472. However, this language, while perhaps inartful, hardly
evidences an intention to not follow controlling legal authority. The Court reads such
language as simply making the modest and correct point that the regulations at issue were
intended to be implemented by the Physical Evaluation Board (PEB) in the first instance.’
Ultimately, there is little point in quibbling over the Board’s wording because the Board in
fact applied both DoDI 1332.38 and SECNAVINST 1850.4E throughout its opinion.
Indeed, the Board quoted in full SECNAVINST 1850.4E, § 3301, stating “[t]he sole
standard to be used in making determinations of physical disability as a basis for retirement
or separation is unfitness to perform the duties of office, grade, rank or rating.” AR 473.
The Board not only laid out this standard but repeated its operative language no less than
25 times. AR 473-488.

Plaintiff also contends that the Board overlooked the “deployability” factor set out
in SECNAVINST 1850.4E, § 3304. ECF 47 at 32-35. As discussed above, that regulation
states that determining whether a member can reasonably perform his or her duties includes
consideration of four factors pertaining to (1) common military tasks; (2) physical
readiness/fitness tests; (3) deployability; and (4) special qualifications. Of these four
factors, Plaintiff argues that the Board expressly declined to address the issue of
deployability and, instead, considered only Plaintiff’s fitness to serve in a “garrison
environment.” ECF 47 at 33 (quoting AR 484).

Plaintiff is correct that the Board did not explicitly address the issue of deployability
but this omission is not a point of error. Navy regulations were clear at the time of
Plaintiff’s discharge that the issue of deployability could not serve as the sole basis for
involuntary discharge: A key regulation then in existence, SECNAVINST 1850.4E, §
2051, recognized that “non-deployability alone will not normally constitute a basis for a
finding of Unfit.” Similarly, SECNAVINST 1850.4E, § 3307a provides that “[i]nability to
perform the duties of his or her office, grade, rank, or rating in every geographic location
and under every conceivable circumstance will not be the sole basis for a finding of
Unfitness.” See also § 3304(3). The Board expressly cited this regulation in limiting its
analysis to whether Plaintiff could serve in a non-deployment setting or “garrison

" Under the Navy’s regulations, the PEB is the entity responsible for making “determinations of fitness to
continue naval service, entitlement to benefits, disability ratings, and disposition of service members
referred’ to it from the Navy.” SECNAVINST 1850.4E at 3. Although Plaintiff was never referred to the
PEB for evaluation before being discharged, the standards established in DoDI 1332.38 and SECNAVINST
1850.4E apply to both the Board and this Court in evaluating Plaintiff’s claim. See Ford v. United States,
170 Fed. Cl. 458, 469-70 (2024).
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environment.” AR 484-86. Because the Board found no other basis for finding Plaintiff
unfit, it had no reason to consider the issue of deployability as it alone could not have
affected the outcome of the Board’s decision. AR 484-85.

As for the remaining three factors, the Court is satisfied that the Board considered
and addressed them in its opinion. Plaintiff does not argue otherwise. Regarding the first
factor, common military tasks, the Board detailed Plaintiff’s duties in his instructor billet
at the Field Medical Training Battalion and relating those tasks to the broader duties of an
infantry unit leader. AR 484-84. As for the second factor, physical readiness/fitness tests,
the Board found that Plaintiff “performed first-class physical and combat fitness tests”
while serving as instructor at the Field Medical Training Billion. AR 484. Finally, the Court
is satisfied that the Board considered the fourth factor, special qualifications, which
concerns “[t]he inability to perform specialized duties or loss of special qualification, i.e.,
aviation, parachuting or diving qualifications, etc.” SECNAVINST 1850.4E, § 3307c.
Although the Board did not address such a factor by name, it noted that Plaintiff maintained
“the capabilities of core and core plus skills for a 0300 Basic Infantry Marine,” AR 484,
which include training and qualification for standard service weapons. Infantry Training &
Readiness Manual from Commandant of the Marine Corps (Aug. 30, 2013), NAVMC
3500.44B at 8-3 to 8-6 (T&R Manual). The Board also noted that Plaintiff “instructed and
maintained marksmanship with the M9 service pistol and the M4 carbine.” AR 484. For
his part, Plaintiff does not contend that he ever lost or lacked a required special
qualification. And any argument as to this factor is deemed waived as it was neither raised
by Plaintiff before the Board (despite being ably represented) nor in his briefings to this
Court post-remand. Christian v. United States, 46 Fed. CI. 793, 802 (2000) (“issues and
arguments not made before the relevant military correction board or administrative agency
are deemed waived and [cannot] be raised in a judicial tribunal”). The Court is satisfied
that the Board correctly considered and construed the controlling regulations and so turns
to the Board’s weighing of the evidence.

B. The Board’s Factual Findings are Supported by Substantial Evidence

Plaintiff’s remaining arguments, detailed below, ask the Court to modify the weight
assigned by the Board to each piece of evidence. Plaintiff argues that the Board assigned
too much weight to his fitness reports and his separation physical while incorrectly
discounting the reports of Drs. Vogel and Blumenfield. The Court addresses each piece of
evidence in turn.

1. Fitness Reports

First, Plaintiff argues that the Board improperly relied on fitness reports describing
his positive performance in his instructor billet without giving any consideration to whether
he was capable of performing the duties of his broader rating of infantry unit leader. ECF
47 at 35-36. According to Plaintiff, these fitness reports were prepared by non-Marines,
evaluated his performance in a non-combat role, and did not reflect his fitness to perform
the broader duties of an infantry unit leader. Id. Plaintiff cites Kelly for the proposition that
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“a mere review of whether a member was adequately performing duties—regardless of
what those were—immediately before separation is not sufficient.” Id. at 36 (quoting 157
Fed. Cl. at 125).2

However, Plaintiff’s reliance on Kelly is misplaced. There, the Board found that the
plaintiff was fit to serve as a Second-Class Navy Diver at the E4 grade based on two
performance evaluations conducted while he was serving in an administrative role. 157
Fed. Cl. at 126. The Board erred, the Court concluded, because it “made no explicit or
implicit finding regarding what duties a Second-Class Navy Diver at the E4 grade is
reasonably expected to perform or finding that the duties Plaintiff was performing during
the periods covered by the two evaluation reports included such duties.” Id. In other words,
the Board failed to consider whether the duties that the plaintiff was performing
immediately before separation overlapped with the duties expected of his grade, rank, and
rating. See id.

Here, however, the Board did exactly that. Specifically, the Board determined that
“the duties that [Plaintiff] performed in [the instructor] billet were substantially the same
as [he] would have been performing as an Infantry Unit Leader assigned to an operational
Marine combat unit in a garrison environment.” AR 484. In fact, the Board found that
“[t]he only appreciable difference between [Plaintiff’s] duties as a FMTB-E Instructor and
those [he] would have had if assigned to a operational Marine Corps unit in garrison ...
was in the responsibilities, qualifications, and uniforms worn by the Service members
operating under [Plaintiff’s] supervision at FMTB-E and the uniform worn by the officer
to whom [he] reported.” AR 484-85.

This finding is supported by substantial evidence. Although Plaintiff’s instructor
billet focused on teaching Navy medics and chaplains, he was not teaching medicine or
theology. AR 1314. Rather, the purpose of Plaintiff’s instructor billet was to train and
prepare Navy personnel for serving in the field with operational Marine combat units. AR
1314, 1316, 1321, 1326. Essentially, Plaintiff was an infantry instructor for non-infantry
personnel actively serving with and supporting infantry Marines. See id; see also AR 1320
(“[Plaintiff’s] combat and infantry experience are the backbone for the highly successful
training program provided to the Hospital Corpsmen as we prepare them for combat duty
with the Marine Corps.”). As the Board recognized, Plaintiff “performed first-class
physical and combat fitness tests; instructed and maintained marksmanship with the M9
service pistol and the M4 carbine; and instructed personnel on land navigation, offensive

® The parties disagree as to whether Plaintiff’s instructor billet was coded for his rating of infantry unit
leader (PMOS 0369). ECF 54 at 16 n.5. The Board found that it was after noting that three of the four
fitness reports Plaintiff received while assigned as an instructor at FMTB-E listed 0369 as the billet PMOS
while the outlier fitness report, which listed 3529 (Motor Transport Maintenance Chief) as the billet PMOS,
reflected clear clerical error as the duties performed had no relation whatsoever to that PMOS. AR 484.
This point of contention is ultimately of little consequence, however, because the primary question is
whether Plaintiff’s duties in his instructor billet were substantially similar to those of his broader rating,
regardless of how that billet was coded.
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and defensive attacks, and ambushes.” AR 484; see also AR 1316. Plaintiff instructed his
students in “combat leadership” and developed field exercises that more accurately
reflected “current tactics, techniques and procedures used in the Fleet Marine Force.” AR
1321. These combat-related activities are a far cry from the administrative duties that the
Board improperly focused on in Kelly.

Further, the nature of Plaintiff’s students hardly detracts from his capabilities as an
instructor. Plaintiff seemingly suggests that he was assigned to teach chaplains and medics
because he could not cut it teaching normal Marines. ECF 47 at 37. But this reasoning
seems backwards in many ways. As the Board reasoned, anyone who can teach non-
infantry, non-Marine personnel to become proficient in infantry tactics is just as if not more
capable of doing the same for actual Marines. AR 485. Plaintiff makes much of the fact
that he was training non-combatants at the Field Medical Training Battalion, arguing that
“[t]here is simply no comparison between training infantry Marines, who are combatants,
and training Navy Medical Department and Religious Program personnel, who expressly
are not combatants.” ECF 47 at 37. However, Plaintiff did in fact train combatants in his
instructor billet—the Religious Program Specialists (RPS) serving with combat Marines
are combatants. See SECNAVINST 1730.7E at 4 (“RPs are combatants and will bear arms
in connection with their military duties.””). Moreover, while Navy Combat Corpsmen
serving with Marine Corps units are non-combatants, they are permitted under the Laws of
War to be armed and to use deadly force in self-defense and in defense of their patients
against unlawful attacks. See Department of Defense Law of War Manual, § 4.10.1. The
very essence of Plaintiff’s job was to prepare such personnel for combat should such
circumstances arise. AR 1320 (explaining that Plaintiff’s role in the “highly successful
training program provided to the Hospital Corpsmen” was to “prepare them for combat
duty with the Marine Corps.”).

Plaintiff also contends that the Board’s findings are erroneous because it never
recited the requirements and duties of an infantry unit leader at the E6 grade. ECF 47 at
32-33. The Court disagrees. The Board noted that, per the Marine Corps Infantry Training
and Readiness Manual, every billet coded for an infantry unit leader must “maintain the
capabilities of core and core plus skills for a 0300 Basic Infantry Marine.” AR 484. And
the Board addressed the substance (if not the exact wording) of the Training and Readiness
Manual throughout its opinion. For example, the Training and Readiness Manual provides
that infantry Marines must be able to navigate with a map and compass and conduct land
navigation. T&R Manual at 8-4, 9-11 to 9-21. In this regard, the Board found that Plaintiff
successfully trained thousands of Navy medical and religious personnel in land navigation
skills. AR 480. The Manual also provides that infantry unit leaders must be able to lead
units in offensive and defensive operations. T&R Manual at 9-50 to 9-58, 9-98 to 9-103.
And the Board found that Plaintiff instructed personnel on “offensive and defensive
attacks[] and ambushes.” AR 484,

If Plaintiff’s argument is that the Board should have exhaustively catalogued the
duties of an infantry unit leader at the E6 grade, the Court is aware of no such requirement.
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Rather, the Board must “consider[] the relevant evidence and [come] to a reasonable
conclusion.” Riser, 97 Fed. Cl. at 683-84. Here, the Board did both. The Board certainly
considered the relevant duties of an infantry unit leader at the E6 grade. In addition to the
duties described in the Training and Readiness Manual, the Board considered the duties set
forth in the Marine Corps MOS Manual, which the Board found to be “remarkably similar”
to the duties of Plaintiff’s instructor billet. AR 484. And for the reasons discussed above,
the Board came to a reasonable conclusion in finding that the duties Plaintiff performed in
his instructor billet were “substantially the same” as he would have been performing as an
infantry unit leader in a garrison environment. AR 484.

Resisting this reasoning, Plaintiff argues that the Board reached this conclusion
without considering any duties or common military tasks involving active engagement in
combat. ECF 47 at 32-34. Plaintiff contends that “preparing for and engaging in
operational, deployable combat duty are the core common military tasks that an Infantry
Unit Leader ‘could reasonably be expected to perform’”. ECF 47 at 34. Plaintiff points out
that the Marine Corps MOS manual requires that infantry unit leaders be able “supervise
and coordinate. .. the fire and movement between tactical units, the fire of supporting arms,
and the unit resupply and casualty evacuation effort.” Id. at 32,

This argument, however, simply rehashes the issue of deployability. As discussed,
controlling regulations at the time of Plaintiff’s discharge recognized that “non-
deployability alone will not normally constitute a basis for a finding of Unfit.”
SECNAVIST 1850.4E, § 2051. If not explicit in the text of § 2051, it is at least strongly
implied that the ability to engage in combat, like the ability to deploy, cannot serve as the
sole basis for a finding of unfit. Although Plaintiff argues that combat falls within the
“common military tasks” of an infantry unit leader, the term “common military task” must
be read in conjunction with § 2051. In other words, because deployability cannot serve as
the sole basis for a finding of unfit, neither can a member’s inability to perform “common
military tasks” that are only prevalent in a deployment setting. And given the rarity of
military engagements on American soil, combat is not a “common military task” for
soldiers in a stateside environment. Indeed, it is difficult to conceive of a circumstance in
which a soldier who is not deployed can reasonably expect to engage in combat with the
enemy. In sum, the Board did not err by failing to consider military tasks related to direct
engagement in combat.

Nonetheless, Plaintiff contends that 8§ 2051 should not be read as applying to
Marines with combat ratings but only certain non-combatants who can perform their
normal duties without leaving the country. ECF 57 at 26. However, Plaintiff’s selective
application of 8 2051 is wholly atextual and would essentially swallow the rule. In
providing that “non-deployability alone will not normally constitute a basis for a finding
of Unfit,” nowhere does 8 2051 caveat “unless that service member is a rifleman, pilot, or
other member with a combat-related rating or who can expect to deploy.” In the absence
of any limiting language, the Court presumes that § 2051 was intended to apply to all
Marine Corps and Navy personnel regardless of rating. Plaintiff may take issue with the
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prudence of such a regulation, but it is not for this Court to second guess the rules
promulgated by the Secretary. It is well settled that “the military is entitled to substantial
deference in the governance of its affairs.” Dodson v. United States Gov’t, Dep 't of the
Army, 988 F.2d 1199, 1204 (Fed. Cir. 1993); see also Orloff v. Willoughby, 345 U.S. 83,
93 (1953) (“[JJudges are not given the task of running the Army.”).

Even so, the facts of this case evince the very purpose and wisdom behind such a
rule. Plaintiff provided enormous value to the Navy and Marine Corps by readying other
personnel to deploy and serve in the field alongside combat units, regardless of whether he
himself could deploy. In treating the issue of deployability as non-dispositive, the Secretary
of the Navy recognized the value that countless service members, including Plaintiff, have
added to the Navy and Marine Corps outside a deployment setting. Consider the following
commendation Plaintiff received a year before his separation:

[Staff Sergeant] Bee is an outstanding Marine who | have relied
upon heavily to accomplish the mission of leading and training
our Sailor and Marines at [the Field Medical Training
Battalion]. His performance has had force-wide impact and
significantly enhanced the quality, character, capabilities, and
attitudes of thousands of Hospital Corpsmen, Religious
Program  Specialists, Chaplains, and Navy Medical
Department Officers now serving with the Marine Corps
operating forces world-wide.

AR 1325. In another fitness report, the reviewing officer stated that “[a]lthough [Plaintiff]
is leaving active duty, if he ever returns and | was given the opportunity, | would actively
seek him out to serve with anywhere at any time.” AR 1330. To be sure, the weight of the
evidence suggests that our military would not have been better served by involuntarily
discharging Plaintiff.

2. Separation Physical

Plaintiff next argues that the Board improperly relied on his separation physical,
which as discussed, deemed him “qualified for service” and released him “w/o limitations.”
AR 103, 189. Plaintiff contends that the Board improperly assigned the presumption of
regularity to this physical, which he argues, failed to comply with standard procedure. ECF
47 at 38-39. Binding guidance at the time required that separation physicals “include ... a
review of the individual medical history and medical record ... [and] any indicated
specialty consultations.” See Policy Guidance for Separation Physical Examinations (Oct.
14, 2005), ECF 42-1 at 3. According to Plaintiff, although the separation physical ordered
a general neurology consult referral “there is no record evidence of such a follow-[up]
evaluation, and the examiner did not wait to give Plaintiff an opportunity to pursue such
specialty consultation before signing off on the separation physical.” ECF 47 at 39.
Guidance also required that separation physicals include an assessment regarding a
member’s worldwide qualifications for retention (according to service guidelines) or need
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for referral to a Medical Evaluation Board (MEB). ECF 42-1 at 3. Plaintiff contends that
the separation physical inexplicably failed to make such an assessment. ECF 47 at 39.

Even if the separation exam was irregular, however, the Court applies the rule of
harmless error. See 5 U.S.C. 8706(a) (“due account shall be taken of the rule of prejudicial
error”); Wagner v. United States, 365 F.3d 1358, 1361 (Fed. Cir. 2004) “[S]trict
compliance with procedural requirements is not required where the error is deemed
harmless.”). Whether Plaintiff should have been referred to a MEB is not determinative of
whether he would have ultimately been found unfit for duty. See Qoye v. United States,
No. 20-1388C, 2024 WL 1435060, at *4 (Fed. Cl. April 3, 2024). The issue here is “not
whether the Navy’s treatment of Plaintiff's disability retirement request was procedurally
perfect, but whether the [Board’s] ultimate determination that he was ineligible for medical
retirement should be upheld.” Id. The Board “is empowered to make disability
determinations in the first instance, even if additional medical processing at the time of
discharge would have been appropriate.” Id. Because the Board denied Plaintiff’s claim
after a full review of the evidence, any procedural error regarding the separation exam was
harmless.

Of course, the Board relied on the separation physical in deciding the ultimate
question of fitness, noting it “to be persuasive evidence of [Plaintiff’s] medical fitness at
the time of [his] discharge.” AR 486. The Court, however, must view both the record and
the Board’s decision as a whole. In re Gartside, 203 F.3d at1312. As has been discussed at
length, the Board primarily based its decision on Plaintiff’s performance evaluations
showing that he could perform duties substantially similar to those of a Marine rifleman in
a garrison environment. See AR 482-89. The Board explicitly favored this form of evidence
over the medical evidence. AR 483 (“The most compelling evidence that you were fully
capable of performing the duties of your office, grade, rank, or rating was that you were,
in fact, capably performing the duties of your office, grade, rank, or rating as an Instructor
at [the Field Medical Training Battalion]”). Even without the separation physical weighing
against Plaintiff’s claim, a reasonable fact finder could have nevertheless arrived at the
Board’s decision as Plaintiff’s fitness reports constitute substantial evidence sufficient to
uphold the Board’s opinion. See In re Gartside, 203 F.3d at 1312 (explaining that the
substantial evidence standard asks “whether a reasonable fact finder could have arrived at
the agency’s decision” and “involves examination of the record as a whole, taking into
account evidence that both justifies and detracts from an agency’s decision”).

Plaintiff also argues that the Board more generally considered the absence of a
referral pre-discharge in deciding the ultimate question of fitness. ECF 47 at 40-41. This
assertion appears to be based on the following statement by the Board:

This medical record would not likely result in the referral of
any Marine to a MEB. It is unlikely that any physician would,
and apparently none among the numerous different specialty
clinics and primary care providers that you visited at different
locations after incurring your final TBI in June 2010 did,
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believe that your medical conditions significantly interfered
with the performance of duties appropriate to your office,
grade, rank or rating. This is not surprising since, as discussed
further below, you were, in fact, successfully performing duties
appropriate to your office, grade, rank, or rating despite your
medical conditions.

AR 478. According to Plaintiff, the Board’s reasoning amounts to little more than “Mr.
Bee was fit because no one found him to be unfit.” ECF 47 at 41. Plaintiff cites Hassay v.
United States for the proposition that “[the Navy] should not be permitted to rely on the
absence of contemporaneous evidence” that a service member’s condition made him unfit
for service “to the extent that the Navy violated its own regulations by not referring him to
the Disability Evaluation System.” 150 Fed. CI. 467, 482 (2020).

As a threshold issue, however, the Board did not generally rely on Plaintiff’s non-
referral in deciding the question of fitness. The previous excerpt simply notes that
Plaintiff’s non-referral was not “not surprising” and consistent with the evidence that he
was successfully performing the duties of his office, grade, rank, and rating. AR 478.
Further, even if the Board did rely more generally on the absence of a referral, the Court is
not convinced that such a consideration was inappropriate. Even assuming that the
separation exam was irregular, Plaintiff underwent numerous other exams before
discharge. The Board “applied the presumption of regularity to the assessments made by
[Plaintiff’s] numerous medical providers between [his] TBI in June 2010 and [his]
discharge in April 2013.” AR 478. Apart from the separation physical, Plaintiff does not
allege that any of these exams failed to comply with standard policy or were otherwise
irregular. In sum, one irregular exam should not prevent the Board from considering the
fact that none of the medical professionals over a roughly three-year period leading up to
Plaintiff’s discharge found it necessary to refer him to a MEB.

3. C&P Exam by Dr. Vogel

Next, Plaintiff argues that the Board inappropriately discounted his VA disability
ratings and the C&P exam on which they were based. ECF 47 at 47. According to Plaintiff,
the Board failed to even reference or acknowledge his VA disability ratings of 70% for
PTSD and 70% for TBI—both of which considerably exceed the 30% threshold to qualify
for disability retirement. Id.

Section 1201 of Title 10 provides that military personnel who become disabled in
service with at least a 30% disability rating are eligible to receive disability retirement pay
from the Department of Defense. 10 U.S.C. § 1201(a), (b)(3)(B). However, this Court has
held that VA disability ratings are not binding on the service branches and are “in no way
ultimately determinative of claims for military disability retirement.” Hinkle v. United
States, 229 Ct. CI. 801, 805 (1982). The sole standard remains that of fitness to perform
the duties of the office, grade, rank or rating. SECNAVINST 1850.4E, § 3302; see also
Gossage v. United States, 91 Fed. Cl. 101, 110 (Fed. Cl. 2010) (quoting DoD Directive
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1332.18, 1 3.3). Of course, VA disability ratings and the exams on which they are based
constitute relevant evidence that must be considered in determining unfitness for duty.
Valles-Prieto v. United States, 159 Fed. Cl. 611, 618 (2022) (citing Heisig v. United States,
719 F.2d 1153, 1157 (Fed. Cir. 1983)). And to be sure, two 70% disability ratings based
on an exam conducted immediately before discharge, as is the case here, are not to be easily
outweighed or discounted by any of the service branches. See id.

Here, however, the Court is satisfied that the Board appropriately weighed this
evidence. As discussed, Plaintiff’s VA ratings were initially based on Dr. Vogel’s C&P
exam from January 2013. AR 104-115. The Board fully dissected Dr. Vogel’s report and
found that it was outweighed by contrary evidence. The Board stated of the report:

[Dr. Vogel’s] conclusions ... were not supported by the
objective evidence regarding your performance. Dr. Vogel
reported that your suffered numerous functional impairments
resulting from your TBI and/or PTSD conditions, but for every
impairment that he noted there was objective evidence that
such impairments were not nearly as debilitating as he reported
them to be and/or that they did not impede your performance
of duties. For example, he reported that you usually get “lost
in unfamiliar surroundings, [have] difficulty reading maps,
following directions and judging distances,” but your [fitness
reports] reflect that you successful trained thousands of Navy
Medical Department and Religious Program personnel in the
knowledge, skills, and abilities necessary to serve with and
support the Marine Corps, which specifically included land
navigation skills. He reported cognitive function deficits
affecting your memory and difficulty learning new material,
planning and organizing, and maintaining attention or
concentration on a task, but you were lauded during the period
in question specifically for your maintaining “flawless
accountability of personnel, weapons, and equipment for
[your] platoons,” for your “leadership, professional
knowledge, and meticulous attention to detail [which] earned
[you] the respect and admiration of students and staff
(emphasis added),” and for developing “field exercises that
more accurately represent current tactics, techniques, and
procedures currently being experienced in current operational
theaters.” He reported that you experienced difficulty in
communicating with others, but you somehow effectively
trained thousands of Navy Medical Department and Religious
Program personnel to successfully serve with and support
Marine Corps operational units.
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AR 480.

As is clear, the Board found it nearly impossible to square Dr. Vogel’s opinion with
Plaintiff’s documented performance in his fitness reports. The Board rightly determined
that something must give, that something being the C&P exam. See id. That the Board put
greater weight on Plaintiff’s fitness exams comports with SECNAVINST 1850.4E, 8
3205a, which recognizes that “an assessment of the member’s performance of duty by his
or her chain of command may provide better evidence of the member’s ability to perform
his or her duties than a clinical estimate by a physician.” Indeed, as the Board
acknowledged, Plaintiff’s fitness reports were based on direct observation of Plaintiff’s
performance, whereas his degree of impairment as described in Dr. Vogel’s opinion was
informed by his own self report. AR 479-80. This is not to question Plaintiff’s truthfulness,
nor is it necessary to do so0.° There are a variety of reasons Plaintiff may have overreported
his symptomology during the C&P exam. It is also possible, as the Board acknowledged,
that Plaintiff’s symptomology was accurately reported but simply did not affect his work
performance in the way one might have predicted. Id. (“[F]or every impairment that [Dr.
Vogel] noted there was objective evidence that such impairments were not nearly as
debilitating as he reported them to be and/or that they did not impede your performance of
duties.”). Either way, the Board did not err in finding that the probative value of the C&P
exam was outweighed by Plaintiff’s fitness reports.

Of course, the Board’s treatment of Dr. Vogel’s opinion is not without misstep. At
one point, the Board described in its view “the inherent unreliability and irrelevance of a
VA C&P examination toward fitness determinations in general.” AR 485. This statement
IS erroneous because, as already discussed, VA C&P exams are relevant evidence to be
considered in deciding fitness. Valles-Prieto, 159 Fed. Cl. at 618. However, such a
statement is not reversable error. If the Board believed that C&P exams do not need to be
considered or weighed against contrary evidence, it made absolutely no attempt to follow
through on that belief. As is clear from the above excerpt, the Board thoroughly considered
and weighed Dr. Vogel’s exam but simply found it to be less probative than contrary
evidence speaking directly to the question of Plaintiff’s fitness (i.e., Plaintiff’s fitness
reports). AR 480.

4. Report of Dr. Blumenfield

Plaintiff further challenges the Board’s negative treatment of Dr. Blumenfield’s
report, which was conducted roughly five years after Plaintiff left service and found him

® Further, like the Board, this Court does not question the current severity of Plaintiff’s conditions or his
entitlement to the disability compensation he is currently receiving.

10 Notably, Plaintiff never argues that his fitness reports painted an inaccurate picture of his performance.
Nor could such an allegation be supported by the evidence. By all accounts, Plaintiff performed admirably
in his instructor billet and any argument to the contrary would invoke the unsavory charge that Plaintiff’s
superiors were misreporting his performance over a two-and-a-half-year period to the detriment of his peers
and those under his instruction. See, e.g., AR 385-86, 391, 392.
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unfit for duty at the time of discharge. In assessing the report, the Board “did not doubt Dr.
Blumenfield’s credentials or qualifications” but “did not find his report to be particularly
persuasive.” AR 479. Plaintiff argues that the Board discounted Dr. Blumenfield’s opinion
for three inappropriate reasons.

First, Plaintiff disputes the Board’s finding that Dr. Blumenfield “‘provided nothing
to support his conclusion.”” ECF 47 at 46. Plaintiff contends that Dr. Blumenfield reviewed
thousands of pages of medical records, including the Dr. Johnson and Dr. Vogel reports,
personally interviewed Plaintiff and his wife, and performed diagnostic tests on Plaintiff.
Id. (citing AR 163-66).

The Court disagrees. The Board did not state that Dr. Blumenfield provided no
explanation whatsoever. Rather, the Board stated that Dr. Blumenfield “provided nothing
to support his conclusion that [Plaintiff’s] conditions interfered with [his] ability to perform
duties appropriate to [his] office, grade, rank or rating” and that his conclusions in this
regard “were not explained or supported by any analysis.” AR 479. This is a fair
characterization of the report. “[T]he question of fitness is ... not merely a medical one,”
and a medical examiner who opines on the question of fitness is no longer acting solely in
his medical capacity. Ferrell v. United States, 23 Cl. Ct. 562, 571 (1991). Dr. Blumenfield
failed to explain how he jumped from point A, Plaintiff’s medical conditions, to point B,
Plaintiff’s unfitness. The report simply catalogues Plaintiff’s medical history and
symptomology as though it is self-evident that a person with Plaintiff’s conditions cannot
serve as a Marine rifleman. AR. 163-166. Dr. Blumenfield never addressed any of the
duties of a Marine rifleman, as the Board pointed out, nor did he explain how Plaintiff’s
conditions might impede performance of those duties. Id. Further, even if Dr. Blumenfield
provided such explanation, his conclusion is severely undermined by his failure to consider
evidence to the contrary. Indeed, the Board found it difficult to credit the report as Dr.
Blumenfield did not review any contemporaneous records describing [Plaintiff’s]
performance of duties during the period in question” (i.e., Plaintiff’s fitness reports). AR
479 (emphasis added). The Board may certainly discredit a conclusion that is reached
without consideration of key conflicting evidence.

Second, Plaintiff takes issue with the Board’s reasoning that “it was not even clear
... that [Dr. Blumenfield] knew the duties of a Marine rifleman or understood and applied
the standard for a finding of medical unfitness in making these conclusions.” AR 479. See
also ECF 47 at 47. According to Plaintiff, this criticism ignores Dr. Blumenfield’s
explanation that Plaintiff had described his history and role in the Marine Corps. ECF 47
at47; AR 163-64

That may be. However, Plaintiff’s description of his history in the Marine Corps,
which presumably included his numerous deployments, only raises additional concerns. It
is unclear whether Dr. Blumenfield limited his analysis to Plaintiff’s role in a garrison
environment or whether he disproportionately considered Plaintiff’s numerous
deployments and impermissibly rested his conclusion on Plaintiff’s deployability and
ability to engage in combat. Like the Board, the Court cannot assess Dr. Blumenfield’s
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analysis because it is not in his report. When a medical professional opines on the ultimate
question of fitness, his opinion (like any opinion) is only as persuasive as the force of its
reasoning. Because Dr. Blumenfield did not discuss the duties of a Marine rifleman or even
reference the correct standard for determining fitness, the Board had sufficient reason to
assign his opinion little weight.

Third, Plaintiff argues that the Board acted inappropriately by considering the for-
profit nature of Dr. Blumenfield’s services. ECF 47 at 46. Specifically, the Board found
that Dr. Blumenfield possessed a “financial incentive to reach a particular result.” AR 479.
According to Plaintiff, the Board had no basis in the record to speculate that Dr.
Blumenfield’s compensation was in any way tied to the result of his examination. ECF 47
at 46. Plaintiff cites two cases for the proposition that the Board cannot dismiss a medical
opinion merely because the physician was paid for his services. Id. (citing Hassay, 150
Fed. Cl. at 480; Ferrell, 23 CI. Ct. at 571).

These citations do not touch upon the cited proposition, however, and appear to have
been made in error. The Court is not aware of any prohibition on the Board considering,
among other things, the financial incentive of a private medical examiner. And even if such
a consideration is impermissible, Plaintiff has not shown that he was prejudiced by such an
error. See 5 U.S.C. § 706. Financial incentive aside, the Board had a sufficient basis to
discount Dr. Blumenfield’s opinion based on his failure to consider key evidence and to
articulate the applicable standards.

5. Other Factual Findings

Finally, the Board considered two additional factors set forth in SECNAVINST
1850.4E, § 3302b, namely whether Plaintiff’s medical conditions: (1) “represent[ed] a
decided medical risk to the health of the member or to the welfare of other members were
the member to continue on active duty;” and (2) “impose[d] unreasonable requirements on
the military to maintain or protect the member.” AR 486 n.35. The Board expressly found
that neither factor supported Plaintiff’s claim, citing substantial evidence to support its
conclusion. See AR 481-82.

Plaintiff argues that the Board made incorrect factual assertions in considering the
first factor. In relevant part, the Board stated that “there simply was no evidence to support
a belief that [Plaintiff’s] conditions would seriously compromise [his] health or well-being
if [he] were to remain in the Marine Corps” because after “being removed from LIMDU
status in October 2010, [Plaintiff] had only two medical encounters related to [his] TBI and
PTSD conditions over the next two years.” AR 481. Plaintiff argues that he had at least
seven medical encounters related to his PTSD and TBI during the time period outlined by
the Board.!! AR 47 at 43.

11 plaintiff also contends that the Board understated his limited duty status by two months. ECF 47 at 35.
The record is admittedly unclear on this point (in fact, Plaintiff previously told the Board that his limited
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How Plaintiff arrives at these seven encounters, however, is far from clear. Rather
than list them with any specificity, Plaintiff merely cites to various sections of the
administrative record in cursory fashion. ECF 47 at 35 (citing AR 179-81, 426-27; Am.
Compl. at 21-22).*2 Even if the Board overlooked a particular medical encounter, the
Board’s reasoning was informed more by the outcome than the number of such encounters.
AR 481. In finding that Plaintiff’s condition did not seriously compromise his health, the
Board placed particular weight on the fact Plaintiff was “returned to duty with no medical
restrictions” after each encounter and that at no point did Plaintiff’s conditions “require
close medical supervision or hospitalization.” Id. Ultimately, the Court is satisfied that the
Board considered and articulated a fair and accurate view of Plaintiff’s medical record and
history.

C. Totality of the Record Supports the Board’s Conclusion

In sum, the Court does not review the record in piecemeal fashion but “as a whole,
taking into account evidence that both justifies and detracts from the [Board’s] decision.””
OSI Pharms., 939 F.3d at 1381-82 (Fed. Cir. 2019) (citing In re Gartside, 203 F.3d 1305,
1312 (Fed. Cir. 2000)). Here, when considering the record as a whole, there is substantial
evidence to support the Board’s conclusion that Plaintiff was fit to perform the duties of
his office, grade, rank, and rating. Although there is evidence in favor of Plaintiff’s claim,
it is not enough for this Court to overturn the Board’s weighing of the evidence. Ford v.
United States, 150 Fed. CI. 220, 224 (2020) (“If the Court finds that the [B]oard’s decision
was reasonable and supported by substantial evidence, it will not overturn the [BJoard’s
decision.”). Ultimately, the Court agrees with the Board that the most probative evidence
of Plaintiff’s fitness is his fitness reports speaking directly on the question. To paraphrase
the Board, the most compelling evidence that Plaintiff could perform the duties of his
office, grade, rank, or rating, at the time of discharge, is that he was, in fact, capably
performing the duties of his office, grade, rank, or rating at the time of discharge. AR 483.

CONCLUSION

For the foregoing reasons, the Government’s Motion for Judgment on the
Administrative Record (ECF 54) is GRANTED. Plaintiff’s Motion for Judgment on the
Administrative Record (ECF 47) and the Government’s Motion to Dismiss (ECF 54) are
DENIED. The Clerk of Court is directed to enter judgment accordingly.

duty status was terminated in September 2010). At least one notation in Plaintiff’s medical records indicates
that he was “returned” to his previous active-duty status as of October 26, 2010. AR 179. At any rate the
Court finds this exact factual dispute to be purely peripheral to the Board’s weighing of the evidence.

12 As an example of additional medical encounters, Plaintiff cites a portion of the AR showing his

pharmaceutical history during that time. ECF 47 at 35 (citing AR 426-27). The Court does not interpret
“medical encounters” as used by the Board to include pharmacy transactions.
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IT IS SO ORDERED.

Pty Yoty

PHILIP S. HADJI
Judge
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In the United Stateg Court of Federal Claims

No. 21-1970 C
Filed: August 23, 2024

WILLIAM OLAS BEE
Plaintiff

JUDGMENT

THE UNITED STATES
Defendant

Pursuant to the court’s Opinion and Order, filed August 23, 2024, denying plaintiff’s
motion for judgment on the administrative record, denying defendant’s motion to dismiss, and
granting defendant’s cross-motion for judgment on the administrative record,

IT IS ORDERED AND ADJUDGED this date, pursuant to Rule 58, that judgment is
entered in favor of defendant.

Lisa L. Reyes
Clerk of Court

By: s/ Debra L. Samler

Deputy Clerk

NOTE: As to appeal to the United States Court of Appeals for the Federal Circuit, 60 days from
this date, see RCFC 58.1, re number of copies and listing of all plaintiffs. Filing fee is $505.00.
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Unopposed MOTION for Leave to File Proposed Schedule for Further Proceedings , filed
by USA.Response due by 12/20/2021.(Upton, Russell) (Entered: 12/06/2021)

12/08/2021

[Ne

ORDER granting 8 Motion for Leave to File a Proposed Schedule for Further Proceedings.
Joint Status Report due by 12/10/2021. Signed by Senior Judge Loren A. Smith. (cew)
Service on parties made. (Entered: 12/08/2021)

12/10/2021

JOINT STATUS REPORT , filed by USA. (Upton, Russell) (Entered: 12/10/2021)

12/14/2021

Motion to Complete the Administrative Record, filed by USA.Response due by
12/28/2021. (Attachments: # 1 Attach. A - Completed Index, # 2 Attach. B - Tabs 17-18, #
3 Attach. C - Completed Certification)(Upton, Russell) (Entered: 12/14/2021)

12/15/2021

SCHEDULING ORDER: Plaintiff's Motion for Judgment on the Administrative
Record due by 2/14/22. Defendant's Response and Cross-Motion for Judgment on the
Administrative Record due by 3/14/22. Plaintiff's Reply and Response due by 3/28/22.
Defendant's Reply due by 4/11/22. Signed by Senior Judge Loren A. Smith. (ah) Service
on parties made. (Entered: 12/15/2021)

12/15/2021

ORDER granting 11 Motion to Complete the Administrative Record. Signed by Senior
Judge Loren A. Smith. (cew) Service on parties made. (Entered: 12/15/2021)

02/08/2022

Unopposed MOTION for Extension of Time until March 16, 2022 to file Motion for
Judgment on the Administrative Record , filed by WILLIAM OLAS BEE.Response due
by 2/22/2022.(Steensma, Darryl) (Entered: 02/08/2022)

02/08/2022

MOTION For Pro Hac Vice participation (Attorney: Ashley Gebicke. Is attorney admitted
to her/his highest state court? Yes. Name of court: California. , filed by WILLIAM OLAS
BEE.(Steensma, Darryl) (Entered: 02/08/2022)

02/08/2022

MOTION For Pro Hac Vice participation (Attorney: Ryan T. Giannetti. s attorney
admitted to her/his highest state court? Yes. Name of court: Maryland, District of
Columbia. , filed by WILLIAM OLAS BEE.(Steensma, Darryl) (Entered: 02/08/2022)

02/10/2022

ORDER granting 14 Motion for Extension of Time. Plaintiff's Motion for Judgment on
the Administrative Record due by 3/16/22. Defendant's Response and Cross-Motion
for Judgment on the Administrative Record due by 4/13/22. Plaintiff's Reply and
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Response due by 4/27/22. Defendant's Reply due by 5/11/22. Signed by Senior Judge

Loren A. Smith. (cew) Service on parties made. (Entered: 02/10/2022)

02/10/2022

ORDER denying 15 Motion for Pro Hac Vice Admission. Signed by Senior Judge Loren A.
Smith. (cew) Service on parties made. (Entered: 02/10/2022)

02/10/2022

ORDER denying 16 Motion for Pro Hac Vice Admission. Signed by Senior Judge Loren A.
Smith. (cew) Service on parties made. (Entered: 02/10/2022)

03/16/2022

MOTION for Judgment on the Administrative Record , filed by WILLIAM OLAS
BEE.Response due by 4/13/2022. (Attachments: # 1 Appendix)(Steensma, Darryl)
(Entered: 03/16/2022)

04/11/2022

Unopposed MOTION for Extension of Time until May 11, 2022 to File Response to
Plaintiff's Motion for Judgment Upon the Administrative Record and Cross-Motion for
Judgment Upon the Administrative Record And Commensurate Enlargements of the
Remaining Deadlines, filed by USA.Response due by 4/25/2022.(Upton, Russell)
(Entered: 04/11/2022)

04/12/2022

ORDER granting 21 Motion for Extension of Time. Defendant's Response and Cross-
Motion for Judgment on the Administrative Record due by 5/11/22. Plaintiff's Reply
and Response due by 5/25/22. Defendant's Reply due by 6/8/22. Signed by Senior Judge
Loren A. Smith. (cew) Service on parties made. (Entered: 04/12/2022)

05/11/2022

CROSS MOTION and RESPONSE to 20 MOTION for Judgement on the Administrative
Record filed by USA and MOTION to Dismiss pursuant to Rules 12 (b)(1) and (6) , filed
by USA.Responses due by 5/25/2022.(Upton, Russell). Modified on 5/13/2022 -
Corrected docket event/text (py). (Entered: 05/11/2022)

05/25/2022

RESPONSE to 23 MOTION to Dismiss pursuant to Rules 12 (b)(1) and (6) and Cross-
Motion for Judgment Upon The Administrative Record, filed by WILLIAM OLAS
BEE.Reply due by 6/8/2022. (Steensma, Darryl) Modified on 5/27/2022 to correct docket
text and reply deadline. (py). (Entered: 05/25/2022)

06/08/2022

REPLY to Response to Motion re 23 MOTION to Dismiss pursuant to Rules 12 (b)(1) and
(6) and Cross-Motion for Judgment Upon The Administrative Record And Response To
Plaintiff’'s Motion For Judgment Upon The Administrative RecordCROSS MOTION and
RESPONSE , filed by USA. (Upton, Russell) (Entered: 06/08/2022)

06/17/2022

MOTION for Oral Argument re 24 Response to Cross Motion, 23 MOTION to Dismiss
pursuant to Rules 12 (b)(1) and (6) and Cross-Motion for Judgment Upon The
Administrative Record And Response To Plaintiff’'s Motion For Judgment Upon The
Administrative RecordCROSS MOTION and RESPONSE, 20 MOTION for Judgment on
the Administrative Record , 25 Reply to Response to Motion, , filed by WILLIAM OLAS
BEE.Response due by 7/1/2022.(Steensma, Darryl) (Entered: 06/17/2022)

07/11/2022

ORDER granting 26 Motion for Oral Argument. Oral Argument is set for 7/25/2022
03:00 PM EDT. Signed by Senior Judge Loren A. Smith. (cew) Service on parties made.
(Entered: 07/11/2022)

07/25/2022

Minute Entry - Was the proceeding sealed to the public? No. If Yes, only parties to the case
may order a copy of the transcript. Proceeding held in Washington, D.C. 7/25/2022 through
7/25/2022 before Senior Judge Loren A. Smith: Oral Argument. [Total number of days of
proceeding: 1] Approximate duration of proceeding: 1 hour and 30 minutes. Official record
of proceeding taken by court reporter. To order a certified transcript or an audio recording
of the proceeding, click HERE.(ah) (Entered: 07/25/2022)

07/27/2022

STATUS CONFERENCE ORDER: Status Conference set for 8/22/2022 05:00 PM EDT
in Chambers (Telephonic) before Senior Judge Loren A. Smith. Signed by Senior
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Judge Loren A. Smith. (cew) Service on parties made. (Entered: 07/27/2022)

08/22/2022 29 | JOINT STATUS REPORT, filed by USA. (Upton, Russell) (Entered: 08/22/2022)

08/22/2022 ORDER Cancelling Status Conference: 5:00 PM Status Conference on 8/22/22. Signed by
Senior Judge Loren A. Smith. (cew) Service on parties made. (Entered: 08/22/2022)

08/22/2022 30 | ORDER. Joint Motion or Joint Status Report due by 8/29/2022. Signed by Senior Judge
Loren A. Smith. (cew) Service on parties made. (Entered: 08/22/2022)

08/29/2022 31 |JOINT STATUS REPORT , filed by USA. (Upton, Russell) (Entered: 08/29/2022)
08/29/2022 32 | ORDER. Joint Motion or Joint Status Report due by 9/12/2022. Signed by Senior Judge
Loren A. Smith. (cew) Service on parties made. (Entered: 08/29/2022)

09/12/2022 33 | JOINT STATUS REPORT , filed by USA. (Upton, Russell) (Entered: 09/12/2022)
09/12/2022 34 | ORDER. Joint Motion or Joint Status Report due by 9/19/2022. Signed by Senior Judge
Loren A. Smith. (cew) Service on parties made. (Entered: 09/12/2022)

09/19/2022 35 | Joint MOTION to Remand And For A Stay Of Court Proceedings Pending The Remand
Results, filed by USA.Response due by 10/3/2022.(Upton, Russell) (Entered: 09/19/2022)

09/21/2022 36 | ORDER granting 35 Motion to Remand. Status Report due by 12/20/2022 and every 90
days thereafter. Signed by Senior Judge Loren A. Smith. (cew) Service on parties made.
(Main Document 36 replaced on 9/23/2022 to add the duration of the remand period and
the Board's address.) (dls). (Entered: 09/21/2022)

09/26/2022 37 | Certified Copy of the Court's September 21, 2022, Order served on the Board for
Correction of Naval Records via U.S. Mail this day. (dls) (Entered: 09/30/2022)

12/20/2022 38 | JOINT STATUS REPORT, filed by USA. (Upton, Russell) (Entered: 12/20/2022)

03/20/2023 39 | JOINT STATUS REPORT, filed by USA. (Upton, Russell) (Entered: 03/20/2023)

06/01/2023 40 | JOINT STATUS REPORT, filed by WILLIAM OLAS BEE. (Steensma, Darryl) (Entered:
06/01/2023)

06/05/2023 41 | SCHEDULING ORDER: Amended Complaint due by 7/7/2023. Administrative
Record due by 8/18/2023. Plaintiff's Motion for Judgment on the Administrative
Record due by 9/20/2023. Defendant's Response and Cross Motion for Judgment on
the Administrative Record and/or Motion to Dismiss due by 10/20/2023. Plaintiff's
Reply and Response due by 11/20/2023. Defendant's Reply due by 12/20/2023. Signed
by Senior Judge Loren A. Smith. (cew) Service on parties made. (Entered: 06/05/2023)

07/07/2023 42 | AMENDED COMPLAINT against USA, filed by WILLIAM OLAS BEE. , filed by
WILLIAM OLAS BEE.Answer due by 7/21/2023. (Attachments: # 1 Exhibit C)(Steensma,
Darryl) (Entered: 07/07/2023)

07/07/2023 43 | MOTION to Seal Document , filed by WILLIAM OLAS BEE.Response due by
7/21/2023.(Steensma, Darryl) (Entered: 07/07/2023)

07/14/2023 44 | ORDER granting 43 Plaintiff's Motion to Seal Exhibits A and B of the Amended
Complaint. Signed by Senior Judge Loren A. Smith. (cew) Service on parties made.
(Entered: 07/14/2023)

07/14/2023 45 | **SEALED**NOTICE, filed by WILLIAM OLAS BEE of Filing Sealed Exhibits re 42

Amended Complaint. (Attachments: # 1 Exhibit A, # 2 Exhibit B)(Steensma, Darryl)
(Entered: 07/14/2023)
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08/18/2023

SUPPLEMENT to the ADMINISTRATIVE RECORD , filed by USA. (Attachments: # 1
Supplement Index, # 2 Supplement Part I, # 3 Supplement Part II, # 4 Supplement Part III,
# 5 Supplement Certification)(Upton, Russell) (Entered: 08/18/2023)

09/20/2023

MOTION for Judgment on the Administrative Record , filed by WILLIAM OLAS
BEE.Response due by 10/20/2023.(Steensma, Darryl) Modified on 10/5/2023 to reflect
the correct response date per the courts 6/5/2023 scheduling order (ew). (Entered:
09/20/2023)

10/19/2023

Unopposed MOTION to Amend Schedule re: 41 Scheduling Order,,, Trial Management
Order,,, filed by USA.Response due by 11/2/2023.(Upton, Russell) (Entered: 10/19/2023)

10/20/2023

ORDER granting 48 Motion to Amend Schedule. Defendant's Cross Motion for
Judgment on the Administrative Record and/or Motion to Dismiss and Response to
plaintiff's Motion for Judgment on the Administrative Record due by 12/4/2023.
Plaintiff's Reply and Response due by 1/30/2024. Defendant's Reply due by 2/29/2024.
Signed by Senior Judge Loren A. Smith. (ts) Service on parties made. (Entered:
10/20/2023)

10/20/2023

ORDER REASSIGNING CASE to Judge Philip S. Hadji. Signed by Chief Judge Elaine D.
Kaplan. (dls) Service on parties made. (Entered: 10/20/2023)

10/20/2023

NOTICE of Reassignment. Case reassigned to Judge Philip S. Hadji for all further
proceedings. Senior Judge Loren A. Smith no longer assigned to the case. (dls) (Entered:
10/20/2023)

11/27/2023

Unopposed MOTION for Extension of Time to Fileuntil December 22, 2023 to to File
Defendants Response to Plaintiffs Motion for Judgment on the Administrative Record and
Cross-Motion for Judgment on the Administrative Record and/or Motion to Dismiss , filed
by USA.Response due by 12/11/2023.(Upton, Russell) (Entered: 11/27/2023)

11/28/2023

ORDER granting 52 Motion for Extension of Time The Government shall file its
response to Plaintiff's Motion for Judgment on the Administrative Record and Cross-
Motion for Judgment on the Administrative Record and/or Motion to Dismiss on or
before 12/22/2023. Signed by Judge Philip S. Hadji. (Irf) Service on parties made.
(Entered: 11/28/2023)

12/22/2023

MOTION to Dismiss pursuant to Rule 12(b)(1) And Cross-Motion For Judgment On The
Administrative Record And Response To Plaintiffs Motion For Judgment On The
Administrative Record, filed by USA.Response due by 1/19/2024.(Upton, Russell)
(Entered: 12/22/2023)

01/16/2024

Unopposed MOTION for Enlargement of the Briefing Schedule re 49 Order on Motion to
Amend Schedule, , filed by WILLIAM OLAS BEE.Response due by 1/30/2024.
(Steensma, Darryl) (Entered: 01/16/2024)

01/18/2024

ORDER granting 55 Motion for Enlargement of the Briefing Schedule. Plaintiff shall FILE
his Reply in support of his Motion for Judgment on the Administrative Record and
Response to Defendants Cross-Motion for Judgment on the Administrative Record on or
before February 8, 2024. The Defendant shall file its Reply in support of its Cross-Motion
for Judgment on the Administrative Record on or before March 8, 2024. Signed by Judge
Philip S. Hadji.(Irf) Service on parties made. (Entered: 01/18/2024)

02/08/2024

RESPONSE and reply to 54 MOTION to Dismiss pursuant to Rule 12(b)(1) And Cross-
Motion For Judgment On The Administrative Record And Response To Plaintiffs Motion
For Judgment On The Administrative Record (Reply due by 2/22/2024.), REPLY to
Response to Motion re 47 MOTION for Judgment on the Administrative Record , filed by
WILLIAM OLAS BEE. (Steensma, Darryl) (Entered: 02/08/2024)
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03/06/2024

Unopposed MOTION for Extension of Time until April 8, 2024 to File Reply as to 57
Response to Cross Motion [Dispositive],, Reply to Response to Motion, , filed by
USA.Response due by 3/20/2024.(Upton, Russell) (Entered: 03/06/2024)

03/07/2024

ORDER granting 58 Motion for Extension of Time to File Reply in support of cross-
motion for judgment on the administrative record. Reply due by 4/8/2024. Signed by
Judge Philip S. Hadji. (idb) Service on parties made. (Entered: 03/07/2024)

04/05/2024

Unopposed MOTION for Extension of Time until April 12, 2024 to File Reply as to 57
Response to Cross Motion [Dispositive],, Reply to Response to Motion, , filed by
USA.Response due by 4/19/2024.(Upton, Russell) (Entered: 04/05/2024)

04/08/2024

ORDER granting 60 Motion for Extension of Time to File Reply. Reply due by 4/12/2024.
Signed by Judge Philip S. Hadji. (Irf) Service on parties made. (Entered: 04/08/2024)

04/11/2024

Unopposed MOTION for Extension of Time until April 19, 2024 to File Reply as to 57
Response to Cross Motion [Dispositive],, Reply to Response to Motion, , filed by
USA.Response due by 4/25/2024.(Upton, Russell) (Entered: 04/11/2024)

04/12/2024

ORDER granting 62 Motion for Extension of Time to File Reply. Reply due by 4/19/2024.
Signed by Judge Philip S. Hadji. (Irf) Service on parties made. (Entered: 04/12/2024)

04/19/2024

REPLY to Response to Motion re 54 MOTION to Dismiss pursuant to Rule 12(b)(1) And
Cross-Motion For Judgment On The Administrative Record And Response To Plaintiffs
Motion For Judgment On The Administrative Record , filed by USA. (Upton, Russell)
(Entered: 04/19/2024)

04/30/2024

Unopposed MOTION for Oral Argument re 47 MOTION for Judgment on the
Administrative Record , 54 MOTION to Dismiss pursuant to Rule 12(b)(1) 4nd Cross-
Motion For Judgment On The Administrative Record And Response To Plaintiffs Motion
For Judgment On The Administrative Record , filed by WILLIAM OLAS BEE.Response
due by 5/14/2024.(Steensma, Darryl) (Entered: 04/30/2024)

05/03/2024

Unopposed MOTION for Leave to File Notice of Supplemental Authority , filed by
WILLIAM OLAS BEE.Response due by 5/17/2024.(Steensma, Darryl) (Entered:
05/03/2024)

05/06/2024

ORDER granting 66 Motion for Leave to File Notice of Supplemental Authority. Plaintiff
shall FILE its Notice of Supplemental Authority as a separate entry on the docket in this
matter on or before May 10, 2024. Signed by Judge Philip S. Hadji. (Irf) Service on parties
made. (Entered: 05/06/2024)

05/07/2024

NOTICE of Additional Authority , filed by WILLIAM OLAS BEE. (Steensma, Darryl)
(Entered: 05/07/2024)

05/14/2024

ORDER granting 65 Motion for Oral Argument. Oral Argument set for 6/4/2024 10:00
AM before Judge Philip S. Hadji. Signed by Judge Philip S. Hadji. (idb) Service on
parties made. (Entered: 05/14/2024)

05/15/2024

Scheduled Proceeding Hearing Set: Oral Argument set for 6/4/2024 10:00 AM in
Courtroom 7 before Judge Philip S. Hadji. (tb) (Entered: 05/15/2024)

05/28/2024

MOTION for Leave to File Defendant's Response to Plaintiff's Notice of Supplemental
Authority and Defendant's Notice of Relevant DoD Guidance , filed by USA.Response
due by 6/11/2024. (Attachments: # 1 Response and Notice with Exhibits)(Upton, Russell)
(Entered: 05/28/2024)

05/30/2024

RESPONSE to 70 MOTION for Leave to File Defendant's Response to Plaintiff's Notice
of Supplemental Authority and Defendant's Notice of Relevant DoD Guidance , filed by
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WILLIAM OLAS BEE.Reply due by 6/6/2024. (Steensma, Darryl) (Entered: 05/30/2024)

06/03/2024

ORDER granting 70 Motion for Leave to File. Response due by 6/7/2024. Signed by
Judge Philip S. Hadji. (idb) Service on parties made. (Entered: 06/03/2024)

06/03/2024

RESPONSE to 68 Notice of Additional Authority and Notice of Relevant DoD Guidance,
filed by USA. (Upton, Russell) (Entered: 06/03/2024)

06/04/2024

Minute Entry - Was the proceeding sealed to the public? No. If Yes, only parties to the case
may order a copy of the transcript. Proceeding held in Washington, DC 6/4/2024 before
Judge Philip S. Hadji: Oral Argument. [Total number of days of proceeding: 1]. Official
record of proceeding taken via electronic digital recording (EDR). To order a certified
transcript or an audio recording of the proceeding, click HERE.(mcb) (Entered:
06/04/2024)

06/20/2024

Notice of Filing Certified Transcript for proceedings held on June 4, 2024 in Washington,
D.C. (aoc). (Entered: 06/20/2024)

06/20/2024

CERTIFIED TRANSCRIPT of proceedings held on 06/04/2024 before Judge Philip S.
Hadji. Total No. of Pages: 1-63. Procedures Re: Electronic Transcripts and Redactions. To
order a copy of the transcript, click HERE. Notice of Intent to Redact due 6/27/2024.
Redacted Transcript Deadline set for 7/18/2024. Release of Transcript Restriction set for
9/16/2024. (aoc) (Entered: 06/20/2024)

08/23/2024

Plaintiffs 20 Motion for Judgment on the Administrative Record and the Governments 23
Cross Motion for Judgment on the Administrative Record and Motion to Dismiss are
DENIED as moot. Signed by Judge Philip S. Hadji. (idb) Service on parties made.
(Entered: 08/23/2024)

08/23/2024

OPINION granting the Government's 54 Motion for Judgment on the Administrative
Record; denying Plaintiff's 47 Motion for Judgment on the Administrative Record; and
denying the Government's 54 Motion to Dismiss. The Clerk of Court is directed to enter
judgment accordingly. Signed by Judge Philip S. Hadji. (idb) Service on parties made.
(Entered: 08/23/2024)

08/23/2024

JUDGMENT entered, pursuant to Rule 58, in favor of defendant. (Service on parties
made.) (dls) (Entered: 08/23/2024)

09/06/2024

NOTICE OF APPEAL as to 77 Order on Motion for Judgment on the Admin. Record,,
Order on Motion to Dismiss - Rule 12(b)(1),, Unreported Opinion, 78 Judgment, filed by
WILLIAM OLAS BEE. Filing fee $ 605, receipt number AUSFCC-9827226. Copy to
CAFC. (Steensma, Darryl) (Entered: 09/06/2024)

09/09/2024

Transmission of Notice of Appeal and Docket Sheet to US Court of Appeals for the Federal
Circuit re 79 Notice of Appeal. (ac7) (Entered: 09/09/2024)

09/12/2024

CAFC Case Number 2024-2306 for 79 Notice of Appeal, filed by WILLIAM OLAS BEE.
(ac7) (Entered: 09/12/2024)
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Case 1:21-cv-01970-LAS Document 1 Filed 10/06/21 Page 1 of 24
Receipt number AUSFCC-7393917

IN THE UNITED STATES
COURT OF FEDERAL CLAIMS

WILLIAM OLAS BEE
Plaintiff, 21-1970 C
Case No.
V.
THE UNITED STATES OF AMERICA,
Defendant.
COMPLAINT

1. Plaintiff William Olas Bee (“Plaintiff”’), a Purple Heart recipient and former Staff
Sargent and Infantry Unit Leader who completed four combat tours as a member of the U.S.
Marine Corps (“Marine Corps”), brings this action against the U.S. Department of the Navy
(“Navy”) after the Board for Correction of Naval Records (the “Board”) unlawfully found that
Plaintiff’s combat-incurred traumatic brain injury (“TBI”) and post-traumatic stress disorder
(“PTSD”) did not render him unfit for further military service, thus depriving Plaintiff of the
benefits associated with medical retirement. The Navy’s decision was arbitrary, capricious,
unsupported by substantial evidence, and contrary to law because the Navy failed to comply with
Department of Defense Instructions (“DoDI’”) 1332.38, which governs when a service member
should be found unfit for continued service due to disability.

2. The Navy made multiple critical errors in the determining whether Plaintiff was
unfit for duty under DoDI 1332.38. Most significantly, the Navy failed to address two of the three
stated criteria for determining whether Plaintiff was fit for duty under DoDI 1332.38——whether

the “medical condition represents a decided medical risk to the health of the member or to the

1
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welfare of other members were the member to continue on active duty” and whether the “medical
condition imposes unreasonable requirements on the military to maintain or protect the
member”—either one of which individually was sufficient to establish Plaintiff was unfit for duty.

3. The Navy also failed to apply the correct legal standard for its analysis of a the one
criteria it did consider. Specifically, DoDI 1332.38 required the Navy to evaluate whether Plaintiff
was unable to perform “the duties of his office, grade, rank or rating” at the time of his discharge.
Instead, the Navy evaluated whether Plaintiff, a Marine Rifleman and Infantry Unit Leader, was
fit for active duty based on his performance as a temporary instructor for the Navy’s religious and
medical personnel in lieu of evaluating Plaintiff’s ability to perform the duties that were required
of him in his rating as a Marine Rifleman and Unit Infantry Leader.

4. Moreover, the Navy’s finding of fitness lacks substantial evidentiary support, as the
record evidence overwhelmingly shows that Plaintiff’s medical conditions resulting from his TBI
and PTSD rendered him unable to reasonably perform his duties as a Marine Rifleman and Infantry
Unit Leader, that continued service with the Marines would put him at risk for future harm and
jeopardize the welfare of other Marines, and that Plaintiff’s medical conditions would impose
unreasonable requirements on the military to maintain and protect him.

5. Plaintiff thus brings this action against the United States for his disability retirement
pay and benefits, and collaterally for the correction of his military records regarding the
appropriate basis for his discharge from the Marine Corps.

NATURE OF THE ACTION

6. This is an action under 10 U.S.C. § 1201 for pay and benefits of medical retirement

owed to Plaintiff due to his traumatic brain injury and post-traumatic stress disorder sustained
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while on active duty, as well as a corresponding correction of Plaintiff’s military records regarding
the nature of Plaintiff’s injuries at the time of his separation from the Marine Corps.

JURISDICTION

7. This Court has jurisdiction over this action pursuant to the Tucker Act, 28 U.S.C.
§§ 1491(a)(1)—~(a)(2).

8. The statutory basis for invoking jurisdiction is 10 U.S.C. § 1201, which requires
the payment of disability retirement compensation once a disability is found qualifying and,
therefore, constitutes a money-mandating provision.

9. Plaintiff exhausted his administrative remedies by, among other things, seeking
relief from the Board.

10.  Plaintiff has suffered an injury in fact that can be determined in a specific amount.

11.  Plaintiff’s injury is traceable to the Navy’s unlawful determination of disability
retirement pay and benefits.

12. In accordance with 28 U.S.C. § 2501, this action is brought within six years of the
date of Plaintiff’s receipt of a final decision from the Board, which was dated August 5, 2019.

PARTIES

13. Plaintiff is a citizen of the United States and currently resides in North Carolina.
Plaintiff served honorably in the Marine Corps for thirteen years.

14.  Defendant is the United States of America, acting by and through the Department
of Defense and Department of the Navy, both agencies of the United States government. This
complaint may interchangeably refer to the Defendant as the “United States,” “Defendant,” “the

Navy,” or “the Marine Corps.”
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FACTUAL ALLEGATIONS

L. Military Disability Evaluation System

A. The DES Process

15.  Chapter 61 of Title 10 of the U.S. Code establishes the Disability Evaluation
System (“DES”) process through which the Navy and other military departments discharge
disabled service members.

16.  The DES process authorizes the Secretaries within the Department of Defense,
including the Secretary of the Navy, to separate a service member when a Secretary determines
that the service member is unfit to perform the duties of his or her office, grade, rank, or rating due
to disability. Each Secretary has broad discretion to implement regulations for determining fitness
for continued service. See 10 U.S.C. § 1216 (a)-(b).

17. The Secretary of the Navy Instruction (“NI”) 1850.4E establishes the DES process
for Navy and Marine Corps service members under the provisions of Chapter 61 of Title 10 of the
U.S. Code and DoDI 1332.38.

B. DES Referral

18. Commanding officers and individual medical officers are required to identify
promptly for disability evaluation any service member having a physical impairment, which
renders questionable the ability of service members to perform reasonably the duties of office,
grade, rank, or rating. See NI 1850.4E encl. 1 § 1005, encl. 3 § 3106.

19. A DES referral must be made within one year from the date of diagnosis of a
medical condition that does not appear to meet medical retention standards, but may be earlier if
the examiner determines that the service member will not be capable of returning to duty within

one year. See DoDI 1332.38 encl. 3, pt. 1, § E3.P1.6.1.
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C. MEB Evaluation

20.  After referral, the first phase of the DES process involves review by a Medical
Evaluation Board (“MEB”) of an individual’s medical status and duty limitations. See id.
§ E3.P1.2.1.

21. The MEB is charged with determining whether any of a service member’s medical
conditions render the service member unable to meet the retention standards set forth by the service
member’s particular military branch. See DoDI 1332.38 encl. 4, attach. 1, § E4.A1.1.2.11.2.

22. The MEB does not state a conclusion of unfitness due to disability, or assign a
disability percentage rating, but instead documents a medical opinion that informs the next phase
of the DES process to the extent that it proceeds. See NI 1850.4E encl. 3, § 3104.

23.  If the MEB decides that none of the service member’s medical conditions render
the service member unable to meet retention standards, the member is returned to full active duty.

24. However, if the MEB decides that one or more of the service member’s medical
conditions render the service member unable to meet retention standards, the member is referred
to an informal Physical Evaluation Board (“PEB”) process within DES. See DoDI 1332.38 encl.
4, § E4.A1.1.2.11.4; NI 1850.4E encl. 3, § 3201.

D. PEB Process

25.  Upon referral from an MEB, an informal PEB renders a decision on fitness. A
service member can be found: (a) fit for duty; (b) unfit for duty but ineligible for disability benefits
because, among other reasons, the disabling condition was not incurred in the line of duty, existed
prior to service, was the result of intentional misconduct or willful neglect, or was incurred during

an unauthorized absence; (c) unfit for duty and eligible for medical separation with disability

5
Appx1005



Case: 24-2306  Document: 43 Page: 47  Filed: 03/14/2025

Case 1:21-cv-01970-LAS Document 1 Filed 10/06/21 Page 6 of 24

severance pay; or (d) unfit for duty and eligible for medical retirement with disability retirement
pay and other benefits. See generally DoDI 1332.38

26.  DoDI 1332.38 requires that a service member be found unfit if the evidence
“establishes that the member, due to physical disability, is unable to reasonably perform duties of
his or her office, grade, rank, or rating.” See DoDI 1332.38 encl. 3, § E3.P3.2.1. In making a
determination of a member’s ability to so perform his or her duties, DoDI 1332.38 provides the
following criteria for consideration: Whether the “medical condition represents a decided medical
risk to the health of the member or to the welfare of other members were the member to continue
on active duty” and whether the “medical condition imposes unreasonable requirements on the
military to maintain or protect the member.” See id. § E3.P3.2.2.

27. If a service member is found unfit and eligible for disability benefits (i.e., under
outcomes (c) or (d) above), the PEB must assign a percentage disability rating for each unfitting
condition in accordance with Veterans Affairs Schedule for Rating Disabilities (“VASRD”)
pursuant to 10 U.S.C. § 1216a. Title 10 of the U.S. Code and the rules of each of the service
branches mandate that the armed forces follow the VASRD when rating the disability of service
members found unfit for duty due to disability. See 10 U.S.C. §§ 1201, 1203; National Defense
Authorization Act for Fiscal Year 2008, Pub. L. No. 110-181, § 1642(a), 122 Stat 465 (codified
at 10 U.S.C. § 1216a).

28. A PEB’s disability rating controls the amount of military benefits and services to
which the service member is entitled upon discharge. A disability rating below 30 percent
dictates that a service member is “medically separated” with a one-time, lump-sum, severance
payment and no additional benefits. A disability rating of 30 percent or above dictates that a

service member is “medically retired” with disability retirement pay and other benefits, such as
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lifetime healthcare coverage and military commissary and exchange privileges. See 10 U.S.C. §
1201.

29. A service member found unfit may appeal the informal PEB’s decision in writing
or in person at a formal PEB hearing with legal representation. See DoDI 1332.38 encl. 3, §§
E3.P1.3.3.4-3.3.5. A service member found fit for duty is not entitled to a formal PEB since a
finding of fit does not cause involuntary separation due to disability. See id. § E3.P1.3.3.1.2.

I PLAINTIFF’S MILITARY HISTORY

A. Plaintiff’s Rating

30. At the age of seventeen, Plaintiff enlisted in the Marine Corps and entered active
duty on June 20, 2000. Upon completion of Marine recruit training, Plaintiff received his primary
Military Occupational Specialty (“MOS”), otherwise known as a “rating,” which described his
functional role within the Marine Corps.

31.  Plaintiff’s rating was Rifleman, an infantry role, which is MOS number 0311 in the
Marine Corps. All Marine infantrymen, including Riflemen, are required to be a “[n]aval oriented
expeditionary warriors of final resort providing maximum versatility in chaotic and uncertain
conditions of crisis and conflict; trained in core competencies of gunnery on infantry weapons,
combat operations, and battlefield awareness; employing a variety of weapons, and through
communications links, supporting arms including artillery, naval gunfire, and close air support;
sea-based, projecting onto vital littorals in any climate or place, capable of the full spectrum of
combat, day or night, against opposing forces with a full spectrum of capabilities . . . .” See Ex. 1
§ 3110, § 1 (MOS Manual). Within the Marine infantry, Riflemen are expected to employ the
M16A2 service rifle, the M203 grenade launcher and the squad automatic weapon in order to serve

as “primary scouts, assault troops, and close combat forces.” See id. 9 2.
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32. Marine Corps doctrine and regulation provides, “Every Marine is a Rifleman.”
This means that each Marine is expected to be ready, willing, and able to use standard infantry
weapons and participate in the infantry’s traditional missions, including locate, close with, and
destroy the enemy by fire and maneuver, and repel enemy assaults by fire, close-combat, and
counterattack. Seeid. q 1; Ex.2 at 11-6 to -7 (Infantry T&R Manual) (listing an index of individual
training events required of Marines with MOS rating 0311, Rifleman).

B. The Duties Required by Plaintiff’s Rating As Infantry Unit Leader

33. Throughout his career, Plaintiff held infantry ratings as a Rifleman and later as an
Infantry Unit Leader, MOS 0369. See Ex. 3 at 1 (Certificate of Discharge); see also Ex. 4 at 14
(PTSD Evaluation). Plaintiff’s rating as an Infantry Unit Leader required him to serve and lead
Marines in infantry units whose mission was to locate, close with, and destroy enemy forces by
fire and maneuver, to kill or capture enemy fighters, and to repel enemy assaults by fire, close
combat, and counterattack. See Ex. 5 at 1-1 to -2 (Infantry Rifle Platoon and Squad). Infantry
leaders must be tacticians. They “must understand and use initiative in accomplishing the mission”
and “they must know how to analyze the situation quickly and make decisions rapidly.” See id. at
1-3.

34, As an Infantry Unit Leader, Plaintiff was required to “control the fire and maneuver
of his assigned section,” “locate, close with, and destroy the enemy by fire and maneuver,” “direct

99 ¢

casualty collection and evacuation for his assigned section,” “request close air support,” and
“navigate to designated points using a topographic map, lensatic compass, protractor, and global
positioning equipment while dismounted and mounted,” among other requirements. See Ex. 2 at

9-13 to -26 (listing and describing 0369 Infantry Unit Leader Billet Descriptions/Core

Capabilities/Events).
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C. The Duties Required of All Marines

35. Due to his ratings as a Marine Rifleman and an Infantry Unit Leader, Plaintiff was
required to maintain a high degree of proficiency in all of the capabilities listed above. However,
even if Plaintiff had held an entirely different rating within the Marine Corps, he still would have
needed to demonstrate proficiency in many of these infantry combat skills, because that is the
standard required of every Marine, regardless of MOS, because Every Marine is a Rifleman.

36. The Marine Corps doctrine and regulation that “Every Marine is a Rifleman” means
that all Marines are required to remain capable at all times of serving, when called upon, as
provisional infantry. Regardless of whether a Marine’s rating is Clerk, Analyst, or Mechanic, each
Marine is expected to be ready, willing, and able to use standard infantry weapons and participate
in the infantry’s traditional missions of locate, close with, and destroy the enemy by fire and
maneuver, and repel enemy assaults by fire, close-combat, and counterattack. See Ex. 1 § 3110, 9
1; Ex. 2 at 11-6 to -7 (listing an index of individual training events required of Marines with MOS
rating 0311, Rifleman).

37. This requirement that every Marine achieve and maintain such combat capabilities
is why the Marine Corps is unique among the armed services of the United States in that it has no
non-combatants among its members. Unlike the Army, Navy, Air Force, and Space Force, there
are no chaplains, medics, corpsmen, doctors, or nurses in the Marine Corps.

38.  For these reasons, the Marine Corps, unlike the other armed services, requires all
of its members, regardless of their rating, to maintain combat readiness throughout their careers.
All Marines must demonstrate their ability to use infantry weapons, including services rifles or
carbines, not just for the purposes of achieving accurate marksmanship, but also to employ such

weapons in combat conditions.
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39. The Marine Corps Combat Rifle Program progresses the individual Marine from
the fundamentals of marksmanship to advanced combat shooting by ensuring service standards are
reviewed, practiced, and evaluated. See, e.g., Ex. 6 at iii - vi (Marine Corps Combat Marksmanship
Program) (describing “Annual Rifle Training” requirements that Marines demonstrate proficiency
in “Fundamental Marksmanship Skills” and “Combat Shooting Skills”). For the same reasons, all
Marines must maintain proficiency in MCMAP close-combat techniques throughout their military
careers. See Ex. 7 (MCMAP Order).

D. Plaintiff’s Service

40.  Plaintiff’s military career began with his four-year service in an operational combat
infantry unit. With this unit, Plaintiff deployed two times to Afghanistan. Plaintiff was first
deployed from September 2001 until April 2002, and Plaintiff was subsequently deployed from
October 2002 until December 2002. See Ex. 4 at 14.

41.  Plaintiff was awarded the Combat Action Ribbon for his service in his initial
deployment. See Ex. 8 at 5 (Individual Separation Information).

42. In 2004, after his initial combat infantry tour, Plaintiff transferred to a temporary
role to work at a Recruiting Station. See Ex. 3 at 1; Ex. 8 at 7.

43. After three years as a Marine recruiter, Plaintiff returned to a combat infantry unit
in 2007 when he began serving in the First Battalion of the Sixth Marine Regiment (“The 1/6”)
and deployed a third time to Afghanistan. This third deployment lasted from December 2007 to
September 2008. See Ex. 4 at 14.

44, On May 18, 2008 Plaintiff sustained a significant head injury. Plaintiff had just
completed a four-hour rotation as Sergeant of the Guard and was washing his laundry by hand

when he heard a gunshot. Without time to put on any protective body armor or even his helmet,
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Plaintiff took up his rifle and responded to the threat. When he aimed his rifle over a stone wall,
an enemy sniper’s shot struck the wall, dislodging a rock that struck Plaintiff in the head,
knocking him unconscious. See Ex. 9 at 2 (TBI Evaluation). The dramatic scene was captured
by a photographer who was embedded with Plaintiff’s unit.!

45.  Plaintiff earned the Navy and Marine Corps Achievement Medal with Combat
Distinguishing Device with the Combat V for service in his third deployment. See Ex. 10 at 1-4
(Personal Awards).

46. On January 23, 2009, a post-deployment health reassessment diagnosed Plaintiff
with a “[pJotential TBI with persistent symptoms” and noted a minor concern regarding PTSD.
See Ex. 11 at 4-5 (Chronological Record of Medical Care, dated Jan. 23, 2009).

47.  Despite his TBI and PTSD symptoms, Plaintiff deployed for his fourth and final
time to Afghanistan from December 2009 until June 2010. See Ex. 4 at 14.

48.  Plaintiff earned a second Navy And Marine Corps Achievement Medal with
Combat Distinguishing Device with the Combat V for service in his fourth deployment. See Ex.
10 at 5-8.

49. On June 8, 2010, two days before his fourth deployment was scheduled to end,
multiple improvised explosive devices (“IEDs”) exploded along the exterior walls of a building
that Plaintiff and other members of his squad were using as a forward observation area. The
explosions collapsed the building, blew Plaintiff off of his feet, and knocked him unconscious for
an extended period of time. His first memory after the blasts was waking up in a CT scanner at

Camp Dwyer in Afghanistan.

!'See David K. Li, Marine pictured in iconic photos of Taliban firefight finally gets Purple
Heart, N.Y. POST (June 8, 2017), https://nypost.com/2017/06/08/marine-pictured-in-iconic-
photos-of-taliban-firefight-finally-gets-purple-heart/
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50. Two Marines under Plaintiff’s command died instantly, and four other men in his
squad ended up in the Intensive Care Unit along with Plaintiff. See Ex. 12 at 1-2
(Neuropsychological Evaluation); Ex. 9 at 2. Plaintiff subsequently learned that the remains of his
fellow Marines who had perished in the blasts were initially stored in trash cans. See Ex. 4 at 15.

51.  Due to the severity of his wounds, Plaintiff was medically evacuated from
Afghanistan to Germany. See id. at 14; see also Ex. 12. Plaintiff was awarded the Purple Heart
Medal for the wounds he received in action on June 8, 2010. See Ex. 10 at 9-10.

E. Plaintiff’s Unfitting Conditions

52. On June 16, 2010, while still overseas, Plaintiff had a positive TBI screening. See
Ex. 13 (Chronological Record of Medical Care, dated June 16, 2010). Plaintiff was referred to
physical therapy and occupational therapy and informed he needed to schedule follow-up
appointments with a neurologist stateside to address his symptoms of ataxic gait, short term
memory loss, and decreased concentration. See id.

53. Upon his return to Camp Lejeune, North Carolina, on June 21, 2010, Plaintiff still
had difficulty walking and recurrent vertiginous episodes as a result of the blast exposure.

54.  Plaintiff was placed on limited duty (“LIMDU”) status through about December
20, 2010. See Ex. 14 at 1 (Board Denial).

55. On July 28, 2010, Plaintiff was diagnosed with PTSD. See Ex. 9 at 3; Ex. 12.

56. Plaintiff continued medical treatment for his TBI in August and September 2010
with the Neurology Clinic due to continued difficulty walking, vertigo with a wobbly and unsteady
gait, tinnitus, hearing loss and multiple perforations in both ears. See Ex. 15 (Chronological

Record of Medical Care, dated Sept. 29, 2010).
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57. On October 4, 2010, Dr. Johnson, a Clinical Neuropsychologist with the Carolina
Psychological Health Services, issued a Neuropsychological Evaluation of Plaintiff, based on
clinical evaluations in July and September 2010. See Ex. 12.

58.  Dr. Johnson diagnosed Plaintiff with cognitive disorder, chronic moderate PTSD
and a Global Assessment of Functioning (“GAF”) score of 40-45.2 See id. at 11. Dr. Johnson’s
diagnosis of Plaintiff specifically notes “concern regarding his future.” /d. at 11.

F. Plaintiff’s Removal from Operational Service

59. In November 2010, Plaintiff was transferred from his infantry battalion to a
temporary position as a “Military Instructor” for medical and religious personnel at the Navy Field
Medical Training Battalion (“FMTB”’) in Camp Johnson, North Carolina. See Ex. 17 at 1, 6, 11
(FMTB FitReps, dated Jan. 1, 2011 through Apr. 1, 2013).

60.  Prior to his transfer to the FMTB, Plaintiff was removed early from LIMDU so that
Plaintiff could receive his promotion to Staff Sargent.

61.  Plaintiff’s continued placement on LIMDU after his transfer to the FMTB was
unnecessary due to his position at the FMTB being limited to ensuring Navy medical and religious
program personnel had the requisite knowledge, skills, and abilities necessary to serve with and
support Marine Corps units.

62.  Atthe FMTB, Plaintiff did not teach or perform any of the Marine Corps traditional
missions of locate, close with, and destroy the enemy by fire and maneuver, and repel enemy

assaults by fire, close-combat, and counterattack.

2 A GAF score of 40-45 qualifies as “Serious symptoms (e.g., suicidal ideation, severe
obsessional rituals, frequent shoplifting) OR any serious impairment in social, occupational, or
school functioning (e.g., no friends, unable to keep a job).” See Ex. 16 at 34 (AM. PSYCHIATRIC
ASS’N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS, (4th ed. 2000).
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63. Plaintiff served as a “Military Instructor” for the Navy’s medical and religious
personnel until his discharge on April 1, 2013. During this time, Plaintiff’s received Fitness
Reports (“FitReps”), which are formal performance and proficiency evaluations. See id.

64.  Plaintiff’s FMTB FitReps were in the same format as the FitReps he had previously
received during his infantry service with The 1/6. However, Plaintiff’s FMTB FitReps differed
from his infantry FitReps in several important respects:

a. Whereas Plaintiff’s Reporting Seniors (his primary evaluators who prepared
his FitReps) and his Reviewing Officers (the supervising officers who
reviewed and approved his FitReps) in The 1/6 were Marine Corps infantry
officers, who were specialists in infantry combat operations; in contrast, his
Reporting Seniors and his Reviewing Officers at the FMTB were Navy
officers, who specialized in medical and/or religious support services.

b. Whereas the FitReps Plaintiff received at The 1/6 evaluated Plaintiff’s
performance and proficiency as an infantry squad leader, platoon sergeant,
and mortar section leader, all of which are doctrinal roles of a Rifleman or
Infantry Unit Leader; in contrast, his FitReps at the FMTB evaluated his
performance as a “Military Instructor” and “Military Advisor/Military
Subject Instructor” which are not even roles of infantry Marines.

c. Whereas the FitReps Plaintiff received in The 1/6 evaluated Plaintiff’s
performance and proficiency in such skills as the tactical deployment and
use of explosive mortar weapons in support of combat missions, which are
doctrinal skills of an Infantry Unit Leader; in contrast, his FitReps at the

FMTB evaluated none of these or any other Marine infantry skills.
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d. Whereas the peers to whom Plaintiff was compared in The 1/6 FitReps were
infantry Marines; in contrast, the peers to whom Plaintiff was compared in
his FMTB FitReps were mostly or entirely non-infantry Navy personnel,
including medical and religious program personnel.

65. The FitReps Plaintiff received at the FMTB did not indicate that Plaintiff was
capable of serving as a Rifleman or Infantry Unit Leader in a Marine Corps infantry unit, nor did
they indicate that Plaintiff was capable of performing the provisional infantry duties that would be
required of him if he were reassigned to a different Marine Corps unit, or a different Marine Corps
rating.

66.  During the time Plaintiff was serving as a “Military Instructor” he was effectively
precluded from earning further promotion because he was serving in a role outside of his rating.

67. Only by returning to an operational unit could Plaintiff have demonstrated his
ability to lead infantry Marines, and thereby earn promotion to command larger and more complex
infantry units at the next higher rank, which in Plaintiff’s case would have been the rank of
Gunnery Sergeant.

68.  Unfortunately for Plaintiff, he was medically unfit to return to service with the
Marines Corps due to his persistent medical conditions, including TBI and PTSD, which he
incurred during combat.

G. Plaintiff’s Separation from the Military

69.  In late 2012, Plaintiff, aware that he could not return to an operational infantry
position, entered the Marine Corps’ Voluntary Separation Program (“VSP”), which incentivizes
military members with a lump-sum payment to leave service early. But the VSP was anything but

“voluntary” for Plaintiff under the circumstances.
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70. Lacking any realistic opportunity to earn promotion, Plaintiff faced the near
certainty of being involuntarily discharged from the Marine Corps under the up-or-out system.
Under the up-or-out system, a Marine that does not continue to achieve promotions is involuntarily
discharged.

71. In particular, an enlisted Marine in Plaintiff’s rank and rating first becomes eligible
for promotion on or about the third anniversary of their promotion to their current rank. If the
Marine fails to earn promotion at this first opportunity, they will become eligible for promotion
one more time three years later.

72. If the Marine fails to earn promotion a second time, they will be involuntarily
discharged. These requirements, known as the “up-or-out” system, generally result in a Marine
being involuntarily discharged after serving six years in their current rank if they do not earn
promotion.

73. By entering into the VSP program, Plaintiff received a monetary separation
payment, and his End of Active Service date was moved up from June 2013 to April 2013.

H. Plaintiff’s PTSD and TBI Symptoms At Discharge

74. In January 2013—several months before his discharge—Plaintiff was given
thorough evaluations for his TBI and PTSD and was further diagnosed with Post-Concussion
Syndrome/Cognitive Impairment, Primary Insomnia, Generalized Anxiety Disorder, Panic
Disorder with Agoraphobia, and Major Depressive Disorder. See Ex. 9; Ex. 4.

75.  The PTSD Evaluation established that Plaintiff suffered from numerous debilitating
PTSD symptoms that made him unfit for duty with the Marine Corps.

76. For example, the evaluation indicated Plaintiff received “an inadequate amount,

and deficient quality, of sleep” that was usually “interrupted by intrusive disturbing thoughts,
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images, dreams;” that Plaintiff suffered from “persistent, intrusive, and disruptive symptoms of
anxiety on a daily basis” and experienced “recurrent episodes of intense, panic-level anxiety. . . .
on an almost continuous basis;” and that Plaintiff’s debilitating anxiety had led to Plaintiff
contemplating suicide. See Ex. 4 at 10-12.

77.  Plaintiff was given a global assessment of functioning (GAF) score of 40, which
means “[s]Jome impairment in reality testing or communication (e.g., speech is at time illogical,
obscure, or irrelevant) OR major impairment in several areas, such as work or school, family
relations, judgement, thinking, or mood (e.g., depressed man avoids friends, neglects family, and
is unable to work ... .).” Seeid. at 11; Ex. 16 at 34.

78.  Plaintiff also suffered from daily moderate headaches, one to two migraines per
month, dizziness, noise sensitivity, chronic fatigue, difficulty concentrating, blurred or double
vision, and sensitivity to light, among other symptoms of PTSD. See Ex. 4 at 17-18.

79. The PTSD Evaluation concluded that Plaintiff needs to seek follow up treatment
that is of very high quality in order to alleviate the many symptoms and various conditions which
have developed while Plaintiff has been in the service. See id.

80. The TBI Evaluation established that Plaintiff suffered from numerous
incapacitating TBI symptoms that made him unfit for duty with the Marine Corps. For example,
Plaintiff suffered from “substantial and persistent” memory deficits. See Ex. 9 at 3.

81.  Plaintiff had difficulty remembering what he was told or what was said, and he had
“difficulty maintaining attention or concentration on a task or on someone speaking for more than
a moment’s time.” See id.

82. The TBI Evaluation found that Plaintiff had moderately impaired judgement, and

that for complex or unfamiliar decisions, Plaintiff was “usually unable to identify, understand, and
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weigh the alternatives, understand the consequences of choices, and make a reasonable decision
....0 Seeid. at 4.

83. The TBI Evaluation also found that Plaintiff was “[o]ccasionally disoriented to two
of the four aspects (person, time, place, situation) of orientation or often disoriented to one aspect
of orientation.” See id.

84. The TBI Evaluation found that Plaintiff “usually gets lost in unfamiliar
surroundings, has difficulty reading maps, following directions and judging distances [and h]as
difficulty using assistive devices such as GPS (global positioning system).” See id. at 5.

85. The TBI Evaluation found that Plaintiff “experiences difficulty staying on task;
planning; organizing; remembering; processing and storing incoming data; and mastering new
material. His irritability, anxiety, anger, and memory deficits reduce his level of daily
functioning.” See id. at 8.

86. The TBI Evaluation also noted Plaintiff suffered from “daily moderate headaches;
one to two migraines per month; dizziness; ... noise sensitivity; chronic fatigue; difficulty
concentrating; blurred or double vision; ... and sensitivity to light.” See id. at 2.

87. A report from Plaintiff’s final physical exam, dated February 18, 2013, noted that
Plaintiff was still suffering from various symptoms stemming from his TBI and/or PTSD,
including difficulty in walking, dizziness, vertigo, lightheadedness, memory lapses, anxiety and
difficulty sleeping, among other things. See Ex. 18 at 4, 7 (Chronological Record of Medical Care,

dated Feb. 13, 2013).
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I. Veterans Affairs Disability Rating

88. In January 2013, prior to his separation from the Marines, Plaintiff filed a Veteran’s
Pre-Discharge Compensation Claim with the VA. See Ex. 19 at 4 (VA Rating Decision, dated
Sept. 12, 2013).

89. On October 10, 2013, the VA informed Plaintiff of its rating decision for Plaintiff’s
TBI and PTSD based on his in-service PTSD and TBI Evaluations. See Ex. 20 (VA Rating
Decision, dated Oct. 10, 2013).

90. The VA assigned a disability rating of 70% for Plaintiff’s PTSD, general anxiety
disorder, panic disorder with agoraphobia, and major depressive disorder. See id.

91. The VA assigned a separate disability rating of 70% for Plaintiff’s TBI, post-
concussion syndrome, and cognitive impairment. See id.

92. The VA concluded that Plaintiff’s TBI symptoms satisfied a “3” level of severity—
the most severe rating possible on a 0-3 scale—for his memory, attention, concentration, executive
functions facet, based on objective evidence, resulting in “moderate functional impairment.” See
id. at 4.

93. These ratings were based in part on the TBI Evaluation and the PTSD Evaluation
that were performed on Plaintiff in January 2013 prior to his separation from the Marine Corps.
See id. at 2.

J. The Board’s Unlawful Failure to Correct Plaintiff’s Records

94. In April 2018, after struggling with his medical conditions for nearly eight years,
Plaintiff sought correction of his military records from the Board to reflect medical retirement

status due to his TBI and PTSD conditions causing him to be unfit for duty at his time of separation.
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95. In a letter accompanying his petition to the Board, Plaintiff presented his case that,
from the date of his combat injuries in June 2010 until the date of his discharge from the Marines
in April 2013, he was unable to fulfill the duties of a Marine Rifleman or Infantry Unit Leader.

96.  In support of his unfitness, Plaintiff highlighted, among other things, the fact that,
before his discharge, he had not served in his infantry MOS for over two years, that his discharge
exam indicated he continued to suffer from difficulty walking, dizziness, vertigo, lightheadedness,
memory lapses, anxiety and difficulty sleeping, and that his TBI Evaluation and PTSD Evaluation
conducted pursuant to his Pre-Discharge Compensation Claim and resulting VA ratings
established that he suffered from severe duty-limiting medical conditions caused by his PTSD and
TBI, which clearly left him incapable of returning to the required duties of his office, grade, rank
and rating.

97.  Plaintiff also presented a report from Dr. Michael Blumenfield, a board certified
physician in the fields of psychiatry and psychosomatic medicine, in support of his petition to the
Board. See Ex. 21 (Medical Report from Dr. Blumenfield).

98.  Dr. Blumenfield’s report was based on a review of Plaintiff’s medical history and
an interview conducted with Plaintiff via Skype videoconference. Dr. Blumenfield’s reports states
that, in his opinion, “it is clearly documented that after [Plaintiff’s] injury in 2010 through the time
period in which he was discharged, he would not have been able to fulfill the duties as a rifleman
in the Marine Corps” and “that if a full medical board had been convened and given the clinical
facts documented in [Plaintiff’s] record that they would have found that [Plaintiff] was not fit for
duty as a rifleman in the Marine Corps.” See Ex. id. at 4.

99. In accordance with Board procedures, Plaintiff’s records were referred to the

Board’s Senior Psychiatric Advisor (“Advisor”).
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100. The Advisor’s recommendation is advisory only, and is not binding upon the Board
or the Secretary of the Navy.

101. The Advisor recommended denying Plaintiff’s petition in a letter dated April 4,
2019. See Ex. 22 (Medical Advisor Comments and Recommendation). The Advisor’s
recommendation failed to evaluate whether the well-documented performance limitations caused
by Plaintiff’s TBI and PTSD were compatible with the duties of Plaintiff’s office, grade, rank or
rating.

102. The Advisor’s recommendation also failed to evaluate whether Plaintiff’s disability
represented a decided medical risk to Plaintiff’s health or to the welfare or safety of other members
of the military, and it also failed to evaluate whether Plaintiff’s disability imposed unreasonable
requirements on the military to maintain or protect Plaintiff. See id.

103.  Rather than apply the actual standards of fitness to the facts of the Plaintiff’s case,
the Advisor pronounced the Plaintiff fit based on his “pattern of treatment,” his prescription refills,
and his FMTB FitReps from Plaintiff’s time outside of his MOS. See id. at 2.

104.  On August 5, 2019, the Board denied Plaintiff’s petition for relief in a two-and-a-
half page letter that was arbitrary, capricious, unsupported by substantial evidence, and contrary
to law. See Ex. 14.

105. The Board’s decision was arbitrary, capricious, unsupported by substantial
evidence and contrary law due, in part, to the Board’s failure to correctly consider the fitness
criteria set forth in DoDI 1332.38, its improper reliance on the FMTB FitReps from Plaintiff’s
time outside his MOS, and its failure to consider Plaintiff’s duty-limiting medical conditions
documented by Plaintiff’s in-service medical records, the VA ratings based on those in-service

medical records, and Dr. Blumenfield’s medical report.
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106. The Navy’s errors in the disability evaluation process caused and are continuing to
cause significant financial harm to Plaintiff.

107. Had the Navy considered the entire record and evaluated the record against
Plaintiff’s duties under his actual rating instead of his ability to perform a job wholly outside his
rating, Plaintiff would have been awarded a medical retirement and associated benefits.

108.  The Board’s decision therefore deprived Plaintiff of the retirement pay and medical
benefits to which he is entitled under 10 U.S.C. § 1201.

COUNT1

109. Plaintiff re-alleges and incorporates by reference each of the foregoing paragraphs
as if set forth in their entirety herein.

110. Plaintiff has exhausted his administrative remedies with the Navy.

111. Title 10 U.S.C. § 1201 confers a substantive right to monetary benefits against the
United States by specifying the disability retirement pay and benefits to which a qualified service
member is entitled thereunder.

112. By finding Plaintiff’s TBI and PTSD not to be unfitting conditions without applying
the proper legal standard under DoDI 1332.38, and without assessing all three criteria that could
each individually result in finding Plaintiff unfit for service as a Marine Rifleman and Infantry
Unit Leader, the Board’s August 2019 decision was arbitrary, capricious, unsupported by
substantial evidence, and contrary to law. Specifically, the Board’s decision was arbitrary,
capricious, unsupported by substantial evidence, and contrary to law because:

a. It failed to address, let alone assess, whether Plaintiff’s TBI or PTSD

represents a decided medical risk to the health of the member or to the
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welfare or safety of other members under the second criteria of DoDI
1332.38.

b. It failed to address, let alone assess, whether Plaintiff’s TBI or PTSD
imposes unreasonable requirements on the military to maintain or protect
the service member under the third criteria of DoDI 1332.38.

c. It applied the wrong legal standard for determining fitness for service by
failing to properly assess, based on the first criteria of DoDI 1332.38,
whether Plaintiff’s TBI or PTSD rendered him unfit based on his “office,
grade, rank, or rating.” Contrary to law, the Board instead assessed
Plaintiff’s fitness based on his ability to perform unspecified and undefined
“Military Instructor” duties that he was given precisely because of his
unfitting medical conditions and which were unrelated to Plaintiff’s MOS
as Marine Rifleman and Infantry Unit Leader.

d. It failed to consider the complete factual record and is unsupported by the
ample record evidence demonstrating Plaintiff was unable to perform
continuing duties as a Marine Rifleman due to his TBI and/or his PTSD,
Plaintiff would have been exposed to decided medical risk to his health, and
that Plaintiff’s medical condition would have imposed unreasonable
requirements on the military to maintain or protect him.

113. As a direct result of the unlawful decision of the Board, Plaintiff has been and
continues to be, deprived of the disability retirement pay and medical benefits to which he is

entitled under 10 U.S.C. § 1201.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff William Olas Bee prays that this Court enter judgment against
Defendant and grant the following relief:
a. Award Plaintiff money and other benefits in nature in an amount to be determined
at trial;
b. Order Plaintiff’s military records be corrected to reflect the medical retirement to
which he is entitled;
c. Award Plaintiff interest, costs, and attorneys’ fees; and

d. Grant any such other and further relief as the Court deems just and proper.

Dated: October 6, 2021 Respectfully submitted,

Of Counsel: /s/ Darryl H. Steensma

Kyle R. Jefcoat Darryl H. Steensma

LATHAM & WATKINS LLP LATHAM & WATKINS LLP

555 Eleventh Street, NW, Suite 1000 12670 High Bluff Drive

Washington, D.C. 20004 San Diego, CA 92130
kyle.jefcoat@lw.com Darryl.Steensma@lw.com

Telephone: (202) 637-2200 Telephone: (858) 523-5400

Facsimile: (202) 673-2201 Facsimile: (858) 523-5450

Esther Leibfarth Counsel for Plaintiff William Olas Bee

David Sonenshine

NATIONAL VETERANS LEGAL
SERVICES PROGRAM

1600 K Street, NW, Suite 500
Washington, DC 20006-2833
esther@nvlsp.org
david@nvlsp.org

Telephone: (202) 265-8305
Facsimile: (202) 223-9197
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DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS
3000 MARINE CORPS PENTAGON
WASHINGTON, DC 20350-3000

IN REPLY REFER TO
MCO 3574.2K
C476
01 AUG 2007
MARINE CORPS ORDER 3574.2K

From: Commandant of the Marine Corps
To: Distribution List

Subj: MARINE CORPS COMBAT MARKSMANSHIP PROGRAMS

Ref: (a) MCRP 3-01A, Rifle Marksmanship
(b) MCRP 3-01B, Pistol Marksmanship
(c) Combat Marksmanship Detailed Instructor Lesson Plans
(d) Entry Level Pistol (ELP) Marksmanship Instructor Lesson
Plans
(e) MCO P1080.40C
(f) MCO 1510.89B
(g) MCO 1510.90A
(h) MCO P1610.7F
(i) MCO 3570.1B

Encl: (1) Marine Corps Combat Rifle Program
(2) Regulations Governing Training/Evaluation with the M9
Service Pistol

1. Situation. This Order establishes Marine Corps policy and
prescribes requirements governing entry-level marksmanship and annual
marksmanship training, per references (a) through (i). The Marine
Corps” primary mission is to locate, close with, and destroy the enemy
by fire and maneuver and to repel assault by fire and close combat
during amphibious assaults and subsequent operations ashore. Combat-
ready Marines must be skilled in tactics and highly proficient in the
use of firearms. Well-trained Marines have the confidence required to
deliver accurate fire under the most adverse battle conditions. The
rifle is the primary means by which Marines accomplish their mission.

2. Cancellation. MCO 3574.2J w/Ch 1. The Marine Corps Combat
Marksmanship Program has established new rifle qualification standards
at the entry-level and annual sustainment level governed by MCO 3574.2K.
The new qualification standards and course of fire is designed to
develop fundamentals of combat marksmanship. The overall execution of
the new Combat Marksmanship Program is to develop the Marine’s ability
to employ the service rifle and service pistol effectively utilizing

the 4 Training Tables. NOTE: Table 1 is conducted at Entry Level

Sites (Recruit Depots, The Basic School); Table 1A is conducted at

posts and stations for Annual Rifle Training.

3. Mission. This Order establishes Marine Corps policy and prescribes
requirements governing the Marine Corps Combat Marksmanship Program to
include initial qualification and annual re-qualification with the
service rifle and pistol.

DISTRIBUTION STATEMENT A: Approved for public release; distribution is
unlimited.
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34 Multiaxial Assessment

Global Assessment of Functioning (GAF) Scale

Consider psychological, social, and occupational functioning on a hypothetical con-
tinuum of mental health-illness. Do not include impairment in functioning due to
physical (or environmental) limitations.

Code (Note: Use intermediate codes when appropriate, e.g., 45, 68, 72.)

100 Superior functioning in a wide range of activities, life’s problems never seem to
| getout of hand, is sought out by others because of his or her many positive qual-
g1 ities. No symptoms.

90 Absent or minimal symptoms (e.g., mild anxiety before an exam), good functioning

| inall areas, interested and involved in a wide range of activities, socially effec-

81 tive, generally satisfied with life, no more than everyday problems or concerns
(e.g., an occasional argument with family members).

80 If symptoms are present, they are transient and expectable reactions to psycho-
| social stressors (e.g., difficulty concentrating after family argument); no more than
71 slight impairment in social, occupational, or school functioning (e.g., temporarily

falling behind in schoolwork).

70 Some mild symptoms (e.g., depressed mood and mild insomnia) OR some difficulty in
| social, occupational, or school functioning (e.g., occasional truancy, or theft within the

61 household), but generally functioning pretty well, has some meaningful interper-
sonal relationships.

60 Moderate symptoms (e.g., flat affect and circumstantial speech, occasional panic attacks)
| OR moderate difficulty in social, occupational, or school functioning (e.g., few
51 friends, conflicts with peers or co-workers).

50 Serioussymptoms (e.g. suicidal ideation, severe obsessional rituals, frequent shoplifting)
| OR any serious impairment in social, occupational, or school functioning (e.g., no
41 friends, unable to keep a job).

40 Some impairmentin reality testing or communication (e.g., speech is at times illogi-
| cal, obscure, or irrelevant) OR major impairment in several areas, such as work or
31 school, family relations, judgment, thinking, or mood (e.g., depressed man avoids
friends, neglects family, and is unable to work; child frequently beats up younger children,

is defiant at home, and is failing at school).

30 Behavior is considerably influenced by delusions or hallucinations OR serious
| impairment in communication or judgment (e.g., sometimes incoherent, acts grossly
21 inappropriately, suicidal preoccupation) OR inability to function in almost all areas
(e.g., stays in bed all day; no job, home, or friends).

20 Some danger of hurting self or others (e.g., suicide attempts without clear expectation

| of death; frequently violent; manic excitement) OR occasionally fails to maintain min-

11 imal personal hygiene (e.g., smears feces) OR gross impairment in communication
(e.g., largely incoherent or mute).

10 Persistent danger of severely hurting self or others (e.g., recurrent violence) OR per-
| sistent inability to maintain minimal personal hygiene OR serious suicidal act
1 with clear expectation of death.

0 Inadequate information.
e
The rating of overall psychological functioning on a scale of 0-100 was operationalized by Luborsky
in the Health-Sickness Rating Scale (Luborsky L: “Clinicians’ Judgments of Mental Health.” Archives
of General Psychiatry 7:407-417, 1962). Spitzer and colleagues developed a revision of the Health-
Sickness Rating Scale called the Global Assessment Scale (GAS) (Endicott J, Spitzer RL, Fleiss JL, Cohen
J: "The Global Assessment Scale: A Procedure for Measuring Overall Severity of Psychiatric Distur-
bance.” Archives of General Psychiatry 33:766-771, 1976). A modified version of the GAS was includs
ed in DSM-III-R as the Global Assessment of Functioning (GAF) Scale.
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS

WILLIAM OLAS BEE,
Plaintiff,

V.

THE UNITED STATES OF AMERICA,

Defendants.

Case No. 21-1970
(Senior Judge Loren A. Smith)

PLAINTIFF WILLIAM OLAS BEE’S MOTION FOR JUDGMENT ON THE
ADMINISTRATIVE RECORD

Dated: March 16, 2022

Of Counsel:
Kyle R. Jefcoat

Ryan T. Giannetti
LATHAM & WATKINS LLP

555 Eleventh Street, NW, Suite 1000

Washington, D.C. 20004
kyle.jefcoat@lw.com
ryan.giannetti@lw.com

Ashley K. Gebicke
LATHAM & WATKINS LLP
12670 High Bluff Drive

San Diego, CA 92130
ashley.gebicke@lw.com

Esther Leibfarth

David Sonenshine

Rochelle Bobroff

NATIONAL VETERANS LEGAL
SERVICES PROGRAM

1600 K Street, NW, Suite 500
Washington, DC 20006-2833
esther@nvlsp.org
david@nvlsp.org
rochelle@nvlsp.org

Darryl H. Steensma (Counsel of Record)
LATHAM & WATKINS LLP

12670 High Bluff Drive

San Diego, CA 92130
darryl.steensma@lw.com

Telephone: (858) 523-5400

Facsimile: (858) 523-5450

Counsel for Plaintiff William Olas Bee
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DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS
3000 MARINE CORPS PENTAGON
WASHINGTON, DC 20350-3000

MCO 1200.17
C 469
23 MAY 2008

MARINE CORPS ORDER 1200.17

From: Commandant of the Marine Corps
To: Distribution List

Subj: MILITARY OCCUPATIONAL SPECIALTIES (MOS) MARINE CORPS MANUAL (SHORT
TITLE: MOS Manual)

Ref: (a) MCO 1200.15B, MOS System Modification Process
Encl: (1) MOS Manual

Report Required: DOD Enlisted/Officer Occupational Conversion Table (Report
Control Symbol DD-1200-02) (EXTERNAL RCS DD-P&R 959),
par. 0006.3

1. Situation. Each year the Marine Corps Human Resource Development Process
is synchronized through publication of this Order. This Order defines
occupational specialties found on tables of organization and otherwise
provides information that will enable the Marine Corps to carry out its
assigned mission to organize, train, assign, and manage the force. This
revision has been conducted in accordance with the reference and it contains
substantial changes and must be scrutinized carefully. OccFld 31 is renamed
Distribution Management and a new enlisted OccFld 48 has been created. MOS
0143 has changed to MOS 4821. There are new MOSs in OccFlds 02, 30, and 44
and MOS are deleted from OccFlds 28, 35, 44, 55 and 64. Grade structure
changes are made in OccFlds 28, 55, 61 and 62. Other significant changes are
made in OccFlds 01, 03, 04, 06, 09, 11, 18, 26, 27, 31, 34, 43, 58, 60, 62,
66, 73 and 80.

2. Cancellation. MCBul 1200 of 28 Mar 2007 (canc: Apr 2008).

3. Mission. The Total Force Structure Management System and the Marine
Corps Total Force System will be updated using common MOS codes from this
enclosure (1) to this Order to accurately provide the operating forces the
inventory of Marines trained in the required skills to conduct unit missions.

4. Execution. Commanding Officers of schools and all personnel associated
with the Marine Corps Occupational System shall familiarize themselves with
enclosure (1) to this Order and make all MOS changes as summarized in
chapters 2 and 4, Officer/Enlisted Conversion Guidance, and as further guided
by the reference and the Deputy Commandant of the Marine Corps, Manpower and
Reserve Affairs.

5. Administration and Logistics. The MOS and chart will be distributed in
April/May 2008. Recommendations for improving or modifying the Marine Corps
Occupational System are invited. Refer to the Introduction to enclosure (1)
for the procedure to submit recommended changes/modifications.

DISTRIBUTION STATEMENT A: Approved for public release; distribution is
unlimited.
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MOS MANUAL MCO 1200.17
23 MAY 2008

Corps Occupational System. The Commanding General, Marine Corps Combat
Development Command, as the owner of the Expeditionary Force Development
System, is responsible for developing Marine Corps combat requirements
including doctrine, organization, training and personnel. Organizational
requirements are set forth in Tables of Organization (T/0). T/Os are
tabulated with number codes derived from the Marine Corps Occupational System.
The codes define the different individual skills required by units. The same
numbers are used by the Deputy Commandant, Manpower and Reserve Affairs to
develop and maintain a personnel inventory of skilled Marines to meet the
organizational requirements of the units. The Occupational System by
necessity must be somewhat rigid in its process and categorization to maintain
accuracy of the meaning of the number codes. To maintain flexibility, the
Manual will be reviewed and revised regularly, usually once a year.

1. General

a. The Marine Corps Occupational System uses a four-digit number code
constructed on the concept that occupations with similar skill, knowledge, or
functional application requirements are grouped into functional areas, known
as occupational fields (OccFlds), and skill-knowledge sets, known as Military
Occupational Specialties (MOSs). This provides for efficient and effective
classification, assignment, and utilization of Marine Corps personnel. The
Occupational System identifies Marine Corps personnel, duties, skill-knowledge
attributes, and requirements within the specific functional areas.

b. OccFlds are identified by the first two digits of the four-digit code
and a descriptive title. The OccFld is a grouping of related MOSs. Criteria
to be considered in establishment of an OccFld include the total number of
Marines in the OccFld, the number of MOSs (diversity), unity of functional
management, and training requirements.

c. The MOS is a four-digit code consisting of the OccFld code completed
by two additional digits. It describes a set of related duties and tasks that
extend over one or more grades required by units of the Operating Forces and
Supporting Establishment.

(1) The MOS is used to identify skill-knowledge requirements of
billets in T/Os, to assign Marines with capabilities appropriate to required
billets, and to manage the force.

(2) Criteria to be considered in establishment and type (see
glossary, table 0-1) of an MOS include the number of Marines required in the
specialty, deployment rotation base, training requirements, specialty
requirements/prerequisites, and career potential.

d. MOSs will not be created without corresponding requirements in tables
of organization. Requests for MOSs to keep track of skills without valid T/O
requirements are referred to other manpower and personnel inventory management
systems.

2. Certification

a. MOSs are awarded when performance based criteria have been met as set
forth in the Individual Training Standards (ITS) and Training and Readiness
(T&R) Manuals. The simulated environment of a formal school and the actual
work environment on the job are both suitable for entry-level performance
evaluation under controlled evaluations by competent authority. Every effort
should be made to train at MOS producing schools so that unit commanders can
dedicate their resources to mission oriented objectives.

b. TUnless noted in the specific MOS entry in this Manual, consistent with
MCO P1000.6 (ACTS Manual) and MCO P1001.1R (MCRAM), certification to award an
enlisted MOS shall be authorized when any of the following conditions are met:

iv
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3110 MOS MANUAL MCO 1200.17
3110. OCCUPATIONAL FIELD 03, INFANTRY
1. Introduction. Naval oriented expeditionary warriors of final resort

providing maximum versatility in chaotic and uncertain conditions of crisis
and conflict; trained in core competencies of gunnery on infantry weapons,
combat operations, and battlefield awareness; employing a variety of weapons,
and through communications links, supporting arms including artillery, naval
gunfire, and close air support; sea-based, projecting onto vital littorals in
any climate or place, capable of the full spectrum of combat, day or night,
against opposing forces with a full spectrum of capabilities, including NBC;
using maneuver warfare to locate, close with, and destroy the enemy by fire
and maneuver; either on foot or mounted on trucks, assault vehicles, assault
craft, or vertical assault aircraft; able to secure and defend self and vital
terrain by repelling the enemy's assault by fire, maneuver, and close combat;
cultivated in a leadership continuum that develops the basic warrior through
experience and coaching into a fully qualified noncommissioned officer and
staff noncommissioned officer, a combat leader of Marines who trains and
directs the actions of Marines in teams, sections, squads, and platoons, while
coordinating with higher and adjacent units and supporting units.

2. MOS 0311, Rifleman (Sgt to Pvt) PMOS

a. Summary. The riflemen employ the M16A2 service rifle, the M203
grenade launcher and the squad automatic weapon (SAW). Riflemen are the

primary scouts, assault troops, and close combat forces available to the
MAGTF. They are the foundation of the Marine infantry organization, and as
such are the nucleus of the fire team in the rifle squad, the scout team in
the LAR squad, scout snipers in the infantry battalion, and reconnaissance or
assault team in the reconnaissance units. Noncommissioned officers are
assigned as fire team leaders, scout team leaders, rifle squad leaders, or
rifle platoon guides.

b. Prerequisites. Must possess a GT score of 80 or higher.

c. Reguirements. Complete the Marine Rifleman Course at the School of
Infantry, East or West.

d. Duties. For a complete listing of duties and tasks, refer to NAVMC
Directive 3500-87, Training and Readiness Manual.

e. Related DOT Clasgification/DOT Code. Combat Rifle Crewmember.

f. Related Military Skill
(1) Machine Gunner, 0331.
(2) Infantry Assaultman, 0351.

3. MOS 0312, Riverine Assault Craft (RAC) Crewman (GySgt to PFC) FMOS

a. Summary. The RAC crewman performs duties as either coxswain for the
RAC or employs the onboard weapons systems (M240G, M2, MK-19).

b. Prerequisites
(1) GT score of 90 or higher.

(2) Must be a minimum Combat Water Survival, Second Class (CSW-2).

c. Reguirements

3-34
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NAVMC 3500.44

16 Sep 08
8002. INDEX OF 0300 INDIVIDUAL EVENTS
Event Code | Event | Page
1000 LEVEL EVENTS
Chemical, Biological, Radiological, Nuclear Defense
0300-CBRN-1001 Eggiozg)operator maintenance for an M40 field protective 8-8
0300-CBRN-1003 Drink from a canteen while in MOPP Level 4 (D) 8-8
0300-CBRN-1004 Perform MOPP gear exchange (D) 8-9
0300-CBRN-1005 Perform immediate decontamination (A) 8-10
0300-CBRN-1006 Perform self-aid for a nerve agent (A) 8-11
Combat Hunter
0300-CMBH-1001 Conduct un-aided observation (B) 8-12
0300-CMBH-1002 Conduct aided observation (B) 8-12
0300-CMBH-1003 Conduct combat profiling (B) 8-13
0300-CMBH-1004 Analyze tracks (B) 8-14
Communications
0300-COMM-1001 Communicate using hand and arm signals (C) 8-15
0300-COMM-1002 Communicate using limited visibility signals (B) 8-16
0300-COMM-1003 Communicate using wired communications (D) 8-17
0300-COMM-1004 Communicate using squad wireless communications (D) 8-17
0300-COMM-1005 Operate a VHF field radio (D) 8-17
0300-COMM-1006 Submit a message using NATO report format (A) 8-18
Combat Conditioning
0300-COND-1001 March under an existence load (D) 8-18
Defense
0300-DEF-1001 Construct a two-man fighting hole (D) 8-19
0300-DEF-1002 Defend a position (A) 8-20
Demolitions
0300-DEMO-1001 Qualify on the grenade distance and accuracy course (D) 8-21
0300-DEMO-1002 Engage a target with an M67 fragmentation grenade (D) 8-21
0300-DEMO-1003 Emplace an M18A1 Claymore mine (A) 8-22
0300-DEMO-1004 Probe for a mine (A) 8-23
M16

_ B Perform weapons handling procedures with a service B
0300-M16-1001 rifle/carbine (B) 8-24
0300-M16-1002 Maintain a service rifle/carbine (D) 8-24
0300-M16-1003 Eggform corrective action with a service rifle/carbine 8-25
0300-M16-1004 Zero a service rifle/carbine (B) 8-26
0300-M16-1005 Engage targets from a prone position with a service 8-27

rifle/carbine (B)

_ _ Engage targets from a sitting position with a service B
0300-M16-1006 rifle/carbine (B) 8-27
0300-M16-1007 Engage targets from a kneeling position with a service 8-28

rifle/carbine (B)

_ B Engage targets from a standing position with a service B
0300-M16-1008 rifle/carbine (B) 8-29
0300-M16-1009 Engage targets at the sustained rate with a service 8-30

rifle/carbine (B)
Perform the fundamentals of marksmanship with a service
0300-M16-1010 rifle/carbine (Table 1) (B) 8-31
8-3
A10
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NAVMC 3500.44

16 Sep 08
0300-M16-1011 ?ggonstrate weapons carries with a service rifle/carbine | g .,
0300-M16-1012 Eg;cute a Tactical Reload with a Service Rifle/Carbine 8-32
0300-M16-1013 Execute a Speed Reload with a Service Rifle/Carbine (B) 8-33
0300-M16-1014 Execute controlled pairs with a service rifle/carbine (B) | 8-34
0300-M16-1015 Execute failure to stop drills with a service 8-34

rifle/carbine (B)

_ _ Execute multiple target engagements with a service B
0300-M16-1016 rifle/carbine (B) 8-35
0300-M16-1017 Engage a moving target with a service rifle/carbine (B) 8-36

Perform basic combat marksmanship skills with a service
0300-M16-1018 rifle/carbine (Table 2) (B) 8-37
0300-M16-1019 Zero a Rifle Combat Optic (RCO) to a service 8-38
rifle/carbine (B)
_ _ Zero a target pointer illuminator/aiming light to a N
0300-M16-1020 service rifle/carbine (B) 8-39
0300-M16-1021 Execute hammer pairs with a service rifle/carbine (B) 8-40
0300-M16-1022 Engage targets using pivot techniques with a service 8-41
rifle/carbine (B)

0300-M16-1023 Engage targets while moving forward with a service 8-42
rifle/carbine (B)

0300-M16-1024 Engage targets with the service rifle/carbine during 8-42
night (B)

_ B Engage targets with a service rifle/carbine using a _
0300-M16-1025 target pointer illuminator/Zaiming light (B) 8-43
0300-M16-1026 Engage targets with the service rifle/carbine at unknown | g ,,

distances (B)
Perform intermediate combat marksmanship skills with
0300-M16-1027 service rifle/carbine (Table 3) (B) 8-45
0300-M16-1028 quage targets wﬁlle using lateral movement techniques 8-46
with a service rifle/carbine (B)
Perform advanced combat marksmanship skills with service
0300-M16-1029 rifle/carbine (Table 4 Day) (B) 8-47
Perform advanced combat marksmanship skills with service
0300-M16-1030 rifle/carbine during night (Table 4 Night) (B) 8-48
M203
0300-M203-1001 Maintain an M203 grenade launcher (D) 8-48
0300-M203-1002 Eg;form misfire procedures for an M203 grenade launcher 8-49
0300-M203-1003 Perform weapons handling procedures for the M203 grenade 8-50
launcher (D)
0300-M203-1004 Zero a grenade launcher (B) 8-50
0300-M203-1005 Engage targets with a grenade launcher (A) 8-51
0300-M203-1006 Perform grenade launcher day qualification (D) 8-52
M249
0300-M249-1001 Perform_weapons handling procedures for the squad 8-53
automatic weapon (B)
0300-M249-1002 Change barrels on a squad automatic weapon (D) 8-54
0300-M249-1003 Perform immediate action on a squad automatic weapon (B) 8-55
0300-M249-1004 Perform remedial action for a squad automatic weapon (B) 8-55
0300-M249-1005 Maintain a squad automatic weapon (D) 8-56
0300-M249-1006 Field zero a squad automatic weapon (B) 8-57
8-4
All

Appx1288




Case: 24-2306

Document: 43 Page: 78 Filed: 03/14/2025

Case 1:21-cv-01970-LAS Document 20-1 Filed 03/16/22 Page 14 of 39

NAVMC 3500.44
16 Sep 08

Fire the squad automatic weapon Basic Course (Gunnery

0300-M249-1007 8-58
Table 1) (B)

0300-M249-1008 Engage targets with a squad automatic weapon (B) 8-60

0300-M249-1009 Zero a squad automatic weapon (B) 8-60
Medical

0300-MED-1001 Perform tactical field care on a casualty (A) 8-61
MOUT

0300-MOUT-1001 Perform individual movement in an urban environment (A) 8-62

0300-MOUT-1002 Perform individual actions while clearing a room (A) 8-63
OPTICS

0300-0PTS-1001 Operate limited visibility devices (D) 8-63

Patrolling

0300-PAT-1001

Determine the error in a lensatic compass (D)

0300-PAT-1002

Navigate with a map and compass (C)

0300-PAT-1003

Navigate with a compass (C)

0300-PAT-1004

Prepare for combat (D)

0300-PAT-1005

Perform individual movement techniques (A)

0300-PAT-1006

Handle detainees (D)

0300-PAT-1007

Perform individual actions in passage of lines (D)

0300-PAT-1008

Perform individual actions in a patrol (A)

0300-PAT-1009

Perform immediate actions upon contact with the enemy (A)

0300-PAT-1010

Perform individual actions from a vehicle (A)

0300-PAT-1011

Visually identify Improvised Explosive Device (IED) (C)

0300-PAT-1012

React to an Improvised Explosive Device (IED) (B)

0300-PAT-1013

Perform actions in a hasty firing position (D)

0300-PAT-1014

Perform unaided day/night observation techniques (A)

0300-PAT-1015

Perform individual continuing actions (D)

OOOOOOCXJOOCDOO(?OOOOOCXJOOCXJOOOO
NIN[N[N| N NN OO OO OO | D
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Weapons

Perform misfire procedures for an AT-4 light anti-armor

0300-WPNS-1001 weapon (D) 8-74
0300-WPNS-1002 Engage targets with a light anti-armor weapon (A) 8-75
0300-WPNS-1003 Handle small arms threat weapons (D) 8-76

Perform misfire procedures for a Light Anti-Armor Weapon
0300-WPNS-1004 M72ATS (D) P 9 P 8-77

2000 LEVEL EVENTS

Combat Hunter
0300-CMBH-2001 Exploit a track (B) 8-79
0300-CMBH-2002 Employ a tracking team (D) 8-79
0300-CMBH-2003 Counter a unit employing anti-tracking techniques (B) 8-80
0300-CMBH-2004 Employ anti-tracking techniques (D) 8-81

Communications
0300-COMM-2001 Submit a helicopter landing zone brief (A) 8-81
0300-COMM-2002 Submit a shell report (A) 8-82
0300-COMM-2003 Submit a casualty report (A) 8-83
0300-COMM-2004 Operate a UHF field radio (D) 8-83
0300-COMM-2005 Operate Satellite Communication (SATCOM) devices (D) 8-84
0300-COMM-2006 Employ a field expedient antenna (D) 8-85

Fire Support
0300-FSPT-2001 Plan supporting arms (B) 8-85
0300-FSPT-2002 Call for indirect fire using the grid method (A) 8-86
0300-FSPT-2003 Call for indirect fire using the polar method (A) 8-87
0300-FSPT-2004 Call for indirect fire using the shift from a known point 8-89

method (A)

8-5
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Core Capabilities:

1. Assume staff responsibility for organization, training, and tactical
operations of an infantry battalion/regiment.

2. Responsible for planning, coordinating, and supervising tactical
employment of units.

3. Responsible for integrating fires and maneuver to support accomplishment
of battalion/regiment tactical mission.

4. Responsible for determining priorities for allocation of personnel,
weapons, equipment, and ammunition.

5. Make operational planning recommendations to the Battalion/Regimental
Commander .

6. Prepare battalion/regiment reports and briefs.

7. Perform self-aid and buddy aid.

8. Assume mission oriented protective posture against the effects of
chemical and biological agents.

9. Communicate using proper communications procedures with organic wired and
wireless communications.

10. Proficient marksman with T/0 weapon.

BILLET: Executive Officer, Infantry Battalion/Regiment

The Executive Officer, Infantry Battalion/Regiment, carries out the orders of
the Commanding Officer, Infantry Battalion/Regiment. He serves in the role
of Commander in his absence. A Major holds the Executive Officer, Infantry
Battalion billet. The Executive Officer, Infantry Regiment billet is held by
a Lieutenant Colonel.

Core Capabilities:

Second in command, assumes command in commander®s absence.
Coordinate all action of the battalion/regiment staff.

Supervise staff planning process.

Supervise operation of the main echelon.

Ensures battalion/regiment reports are made as required to higher and
djacent commanders.

Supervise planning of future operations.

Maintain awareness of all information flow to Battalion/Regiment
ommander .

Proficient marksman with T/0 weapon.

CONOY A WNE

BILLET: Commanding Officer, Infantry Battalion/Regiment, Infantry Division
The Commanding Officer, Infantry Battalion/Regiment, carries out the orders
of the Commanding Officer, Infantry Battalion/Commanding General, Infantry
Division. He carries, performs operator maintenance for, and is a proficient
marksman with the M9 service pistol. He is responsible for deployment and
tactical employment of his unit. He is responsible for the discipline,
morale, and welfare of his unit. The Commanding Officer, Infantry Battalion
billet is held by a Lieutenant Colonel. A Colonel holds the Commanding
Officer, Infantry Regiment billet.

Core Capabilities:

1. Responsible for effective command and control of a battalion/ regiment.
2. Disseminate guidance and intent to subordinate commanders.

3. Train the battalion/regiment in the performance of tasks that support
mission objectives.

9-11
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4. Maintain the welfare and discipline of a battalion/regiment.
5. Proficient marksman with T/0 weapon.

9-12
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9003. 0369 BILLET DESCRIPTIONS/CORE CAPABILITIES

BILLET: Section Leader, Machinegun Section, Weapons Platoon

The Machinegun Section Leader carries out the orders of the Platoon Commander
or unit leader. He is responsible for the discipline, appearance, training,
control, conduct, and welfare of his section at all times, as well as the
condition, care, and economical use of its weapons and equipment. The
Machinegun Section Leader is responsible for employing his section in General
Support (GS), Direct Support (DS), and as attachments in order to support the
company scheme of maneuver. In combat, he is also responsible for the
tactical employment, Ffire discipline, fire control, and effective employment
of the machinegun squads as attachments to other units. His rank is Staff
Sergeant. His T/0 weapon is the service rifle/carbine.

Core Capabilities:

1. Carry out the orders of the Platoon Commander.

2. Perform the tasks required of a Machinegun Section Leader.

3. Advise the commander on the discipline, appearance, control, conduct, and
welfare of his section.

4. Train his section in the performance of tasks that support platoon and/or
company training objectives.

5. Perform operational risk management.

6. Inspect the condition, care, and economical use of assigned weapons and
equipment.

7. Proficient in the employment of the weapon systems organic to his
assigned section.

8. Direct casualty collection and evacuation for his assigned section.

9. Perform integration of supporting fires in accomplishment of an assigned
mission.

10. Direct the supply and re-supply of his assigned section.

11. Coordinate and supervises the embarkation and debarkation of his
assigned section.

12. Perform operator maintenance for and are a proficient marksman with the
service rifle/carbine and M9 pistol.

13. Utilize smoke grenades and pyrotechnics for signaling, illumination, and
screening.

14. Navigate to designated points using a topographic map, lensatic compass,
protractor, and global positioning equipment while dismounted and mounted.
15. Communicate using proper communications procedures with organic wired
and wireless communications.

16. Call for and adjust indirect fire.

17. Write and issue combat orders.

18. Control the fire and maneuver of his assigned section.

19. Locate, close with, and destroy the enemy by fire and maneuver.

20. Repel the enemy assault by fire and close combat.

21. Capable of performing operator maintenance for, and is proficient in
employment of, all optics assigned to the rifle platoon.

22. Proficient in proper combat reporting procedures.

23. Capable of zeroing a laser aiming device, target point illuminator, and
Day/Night Sights (DNS).

24_. Request close air support.

25. Integrate supporting fires in accomplishment of an assigned mission.

26. Proficient in HLZ procedures.

9-13
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BILLET: Section Leader, 60mm Mortar Section, Weapons Platoon

The 60mm Mortar Section Leader carries out the orders of the Weapons Platoon
Commander. He is responsible for the discipline, appearance, training,
control, conduct, and welfare of his section at all times, as well as the
condition, care, and economical use of its weapons and equipment. In combat,
he is also responsible for the tactical employment, fire discipline, and fire
control of the mortar section. His rank is Staff Sergeant. His T/0 weapon
is the service rifle/carbine.

Core Capabilities:

1. Carry out the orders of the Platoon Commander.

2. Perform the tasks required of a 60mm Mortar Section Leader.

3. Advise the commander on the discipline, appearance, control, conduct, and
welfare of his section.

4. Train his section in the performance of tasks that support platoon and/or
company training objectives.

5. Assist the commander in conducting operational risk management.

6. Inspect the condition, care, and economical use of assigned weapons and
equipment.

7. Proficient in the employment of the weapon systems organic to his
assigned section.

8. Direct casualty collection and evacuation for his assigned section.

9. Assist the Platoon Commander with the integration of supporting fires in
accomplishment of an assigned mission.

10. Direct the supply and re-supply of his assigned section.

11. Coordinate and supervises the embarkation and debarkation of his
assigned section.

12. Perform operator maintenance for and demonstrates proficiency with the
service rifle/carbine and service pistol.

13. Engage targets with an M136 or M72A7 light anti-armor weapon and an M67
hand grenade.

14. Emplace and recover an M18Al1 Claymore mine.

15. Probe for and marks a mine.

16. Utilize smoke grenades and pyrotechnics for signaling, illumination, and
screening.

17. Determine current location and traverses designated points using a
topographic map, lensatic compass, and protractor.

18. Perform self-aid and buddy aid.

19. Perform individual protective measures to counteract the effects of
nuclear, biological, and chemical contamination.

20. Communicate using proper communications procedures with organic wired
and wireless communications.

21. Call for and adjust indirect fire.

22. Write and issue combat orders.

23. Assist the commander in controlling the fire and maneuver of his
assigned section.

24. Locate, close with, and destroy the enemy by fire and maneuver.

25. Repel the enemy assault by fire and close combat.

BILLET: Section Leader, 81mm Mortar Platoon

The 81mm Mortar Section Leader is responsible for the tactical employment of
the 81mm mortar squads and carries out the orders of the Platoon Sergeant and
Platoon Commander. He is capable of performing all the tasks required of an
infantry unit leader and assumes the position of the Platoon Sergeant in his
absence. He advises the Platoon Sergeant on the discipline, appearance,

9-14
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control, conduct, and welfare of the squads. In addition to supervising the
emplacement, laying, and firing of the mortars, he assists the Platoon
Commander®s set-up and operations of the Fire Direction Center (FDC). He
coordinates and supervises the embarkation/debarkation, maintenance,
condition, and care of the section’s weapons and equipment including
accountability, communication equipment, and if applicable, maintenance, and
upkeep of the sections assigned vehicles. His rank is Staff Sergeant and his
T/0 weapon is the service rifle/carbine.

Core Capabilities:

1. Carry out the orders of the Platoon Commander.

2. Perform the tasks required of an 81lmm Mortar Section Leader.

3. Advise the commander on the discipline, appearance, control, conduct, and
welfare of his section.

4. Train his section in the performance of tasks that support platoon,
company, and battalion training objectives.

5. Assist the commander in conducting operational risk management.

6. Inspect the condition, care, and economical use of assigned weapons and
equipment.

7. Proficient in the employment of the weapon systems organic to his
assigned section.

8. Direct casualty collection and evacuation for his assigned section.

9. Assist the Platoon Commander with the integration of supporting fires in
accomplishment of an assigned mission.

10. Direct the supply and re-supply of his assigned section.

11. Coordinate and supervises the embarkation and debarkation of his
assigned section.

12. Perform operator maintenance for and is proficient with the service
rifle/carbine and service pistol.

13. Engage targets with an M136 or M72A7 light anti-armor weapon and an M67
hand grenade.

14. Emplace and recovers an M18Al1 Claymore mine.

15. Detect and mark a mine.

16. Utilize smoke grenades and pyrotechnics for signaling, illumination, and
screening.

17. Determine current location and traverses designated points using a
topographic map, lensatic compass, and protractor.

18. Perform self-aid and buddy aid.

19. Perform individual protective measures to counteract the effects of
nuclear, biological, and chemical contamination.

20. Communicate using proper communications procedures with organic wired
and wireless communications.

21. Call for and adjust indirect fire.

22. Write and issue combat orders.

23. Assist the commander in controlling the fire and maneuver of his
assigned section.

24. Locate, close with, and destroy the enemy by fire and maneuver.

25. Repel the enemy assault by fire and close combat.

BILLET: Section Leader, Javelin Section, Anti-Armor Platoon

The Javelin Section Leader carries out the orders of the Platoon Commander or
unit leader. He is responsible for the discipline, appearance, training,
control, conduct, and welfare of his section at all times, as well as the
condition, care, and economical use of its weapons and equipment. He trains
his section in ground anti-armor tactics. In combat, he is also responsible
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for the tactical employment, fire discipline, fire control, and is
responsible for the effective employment of the Javelin squads as attachments
to other units. His rank is Staff Sergeant. His T/0 weapon is the service
rifle/carbine.

Core Capabilities:

1. Carry out the orders of the Platoon Commander.

2. Perform the tasks required of a Javelin Section Leader.

3. Advise the commander on the discipline, appearance, control, conduct, and
welfare of his section.

4_ Train his section in the performance of tasks that support platoon and/or
company training objectives.

5. Assist the commander in conducting operational risk management.

6. Inspect the condition, care, and economical use of assigned weapons and
equipment.

7. Proficient in the employment of the weapon systems organic to his
assigned section.

8. Direct casualty collection and evacuation for his assigned section.

9. Assist the Platoon Commander with the integration of supporting fires in
accomplishment of an assigned mission.

10. Direct the supply and re-supply of his assigned section.

11. Coordinate and supervises the embarkation and debarkation of his
assigned section.

12. Perform operator maintenance for and are a proficient marksman with an
M16/M4 series service rifle/carbine and M9 pistol.

13. Engage targets with an M136 or M72A7 light anti-armor weapon and an M67
hand grenade.

14. Emplace and recover an M18Al1 Claymore mine.

15. Detect and mark a mine.

16. Utilize smoke grenades and pyrotechnics for signaling, illumination, and
screening.

17. Determine current location and traverses designated points using a
topographic map, lensatic compass, and protractor.

18. Perform self-aid and buddy aid.

19. Perform individual protective measures to counteract the effects of
nuclear, biological, and chemical contamination.

20. Communicate using proper communications procedures with organic wired
and wireless communications.

21. Call for and adjust indirect fire.

22. Write and issue combat orders.

23. Assist the commander in controlling the fire and maneuver of his
assigned section.

24. Locate, close with, and destroy the enemy by fire and maneuver.

25. Repel the enemy assault by fire and close combat.

BILLET: Section Leader, TOW Section, Anti-Armor Platoon

The Section Leader, Anti-Armor Platoon, carries out the orders of the Anti-
armor Platoon Commander. He trains his platoon in both vehicle and ground
anti-armor tactics. He maintains the discipline, appearance, control, and
welfare of the Anti-Armor platoon. He trains his antitank platoon in the
performance of tasks that support platoon/company/battalion training
objectives. He maintains the condition, care, and economical use of assigned
weapons, vehicles, and equipment. He is capable of performing all of the
tasks required of a Driver, Assistant Gunner, and Gunner. He identifies
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armored vehicles. His rank is Staff Sergeant. His T/0 weapon is the service
rifle/carbine.

Core Capabilities:

1. Carry out the orders of the Platoon Commander.

2. Perform the tasks required of an Antitank (TOW/SABER) Section Leader.

3. Advise the commander on the discipline, appearance, control, conduct, and
welfare of his section.

4. Train his section in the performance of tasks that support platoon and/or
company training objectives.

5. Assist the commander in conducting operational risk management.

6. Inspect the condition, care, and economical use of assigned weapons and
equipment.

7. Proficient in the employment of the weapon systems organic to his
assigned section.

8. Direct casualty collection and evacuation for his assigned section.

9. Assist the Platoon Commander with the integration of supporting fires in
accomplishment of an assigned mission.

10. Direct the supply and re-supply of his assigned section.

11. Coordinate and supervise the embarkation and debarkation of his assigned
section.

12. Perform operator maintenance for and is proficient with the service
rifle/carbine and service pistol.

13. Engage targets with an M136 or M72A7 light anti-armor weapon and an M67
hand grenade.

14. Emplace and recover an M18Al1l Claymore mine.

15. Detect and mark a mine.

16. Utilize smoke grenades and pyrotechnics for signaling, illumination, and
screening.

17. Determine current location and traverses designated points using a
topographic map, lensatic compass, and protractor.

18. Perform self-aid and buddy aid.

19. Perform individual protective measures to counteract the effects of
nuclear, biological, and chemical contamination.

20. Communicate using proper communications procedures with organic wired
and wireless communications.

21. Call for and adjust indirect fire.

22. Write and issue combat orders.

23. Assist the commander in controlling the fire and maneuver of his
assigned section.

24_. Locate, close with, and destroy the enemy by fire and maneuver.

25. Repel the enemy assault by fire and close combat.

BILLET: Platoon Sergeant, Rifle Platoon

The Platoon Sergeant, Infantry Platoon carries out the orders of the Platoon
Commander and Company Commander. He is capable of performing all the tasks
required of an infantry unit leader and assumes the position of the Platoon
Commander in his absence. He advises the Platoon Commander on the
discipline, appearance, control, conduct, and welfare of the platoon. He
assists the Platoon Commander in training of the platoon in performance of
tasks which support assigned training objectives. He coordinates and
supervises the embarkation/debarkation, maintenance, condition, and care of
the platoons weapons and equipment including accountability, communication
equipment, and if applicable, maintenance, and upkeep of the platoon®s
assigned vehicles. He advises the Platoon Commander and works with the
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Company First Sergeant on all administrative matters pertaining to the
Marines in the platoon. His rank is Staff Sergeant. His T/0 weapon is the
service rifle/carbine.

Core Capabilities:

1. Carry out the orders of the Platoon Commander .

2. Perform the tasks required of a Rifle Platoon Sergeant.

3. Serve as the second-in-command of a rifle platoon.

4. Train his platoon in the performance of tasks that support platoon and/or
company training objectives.

5. Advise the commander on the discipline, appearance, control, conduct, and
welfare of his platoon.

6. Assist the commander in conducting operational risk management.

7. Inspect the condition, care, and economical use of assigned weapons and
equipment.

8. Proficient in the employment of the weapon systems organic to his
assigned platoon.

9. Direct casualty collection and evacuation for his assigned platoon.

10. Assist the Platoon Commander with the integration of supporting fires in
accomplishment of an assigned mission.

11. Direct the supply and re-supply of his assigned platoon.

12. Coordinate and supervise the embarkation and debarkation of his assigned
platoon.

13. Perform operator maintenance for and are a proficient marksman with the
service rifle/carbine and M9 pistol.

14. Engage targets with an M136 or M72A7 light anti-armor weapon and an M67
hand grenade.

15. Emplace and recover an M18Al1 Claymore mine.

16. Detect and mark a mine.

17. Utilize smoke grenades and pyrotechnics for signaling, illumination, and
screening.

18. Determine current location and traverses designated points using a
topographic map, lensatic compass, and protractor.

19. Perform self-aid and buddy aid.

20. Performs individual protective measures to counteract the effects of
nuclear, biological, and chemical contamination.

21. Communicate using proper communications procedures with organic wired
and wireless communications.

22. Call for and adjust indirect fire.

23. Write and issue combat orders.

24_. Assist the commander in controlling the fire and maneuver of his
assigned platoon.

25. Locate, close with, and destroy the enemy by fire and maneuver.

26. Repel the enemy assault by fire and close combat.

BILLET: Platoon Sergeant, Weapons Platoon

The Platoon Sergeant, Weapons Platoon carries out the orders of the Platoon
Commander and Company Commander. He is capable of performing all the tasks
required of an infantry unit leader and assumes the position of the Platoon
Commander in his absence. He advises the Platoon Commander on the
discipline, appearance, control, conduct, and welfare of the platoon. He
assists the Platoon Commander in training of the platoon in performance of
tasks which support assigned training objectives. He coordinates and
supervises the embarkation/debarkation, maintenance, condition, and care of
the platoons weapons and equipment including accountability, communication
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equipment, and if applicable, maintenance and upkeep of the platoons assigned
vehicles. He is also part of the companies Fire Direction Center (FDC) for
the 60mm Mortar Section. He advises the Platoon Commander and works with the
Company First Sergeant on all administrative matters pertaining to the
Marines in the platoon. His rank is Gunnery Sergeant. His T/0 weapon is the
service rifle/carbine.

Core Capabilities:

1. Carry out the orders of the Platoon Commander.

2. Perform the tasks required of a weapons Platoon Sergeant.

3. Serve as the second-in-command of a weapons platoon.

4. Train his platoon in the performance of tasks that support platoon and/or
company training objectives.

5. Advise the commander on the discipline, appearance, control, conduct, and
welfare of his platoon.

6. Assist the commander in conducting operational risk management.

7. Inspect the condition, care, and economical use of assigned weapons and
equipment.

8. Proficient in the employment of the weapon systems organic to his
assigned platoon.

9. Direct casualty collection and evacuation for his assigned platoon.

10. Assist the Platoon Commander with the integration of supporting fires in
accomplishment of an assigned mission.

11. Direct the supply and re-supply of his assigned platoon.

12. Coordinate and supervise the embarkation and debarkation of his assigned
platoon.

13. Perform operator maintenance for, and are a proficient marksman with the
service rifle/carbine and M9 pistol.

14_. Engage targets with an M136 or M72A7 light anti-armor weapon and an M67
hand grenade.

15. Emplace and recover an M18Al1l Claymore mine.

16. Detect and mark a mine.

17. Utilize smoke grenades and pyrotechnics for signaling, illumination, and
screening.

18. Determine current location and traverses designated points using a
topographic map, lensatic compass, and protractor.

19. Perform self-aid and buddy aid.

20. Perform individual protective measures to counteract the effects of
nuclear, biological, and chemical contamination.

21. Communicate using proper communications procedures with organic wired
and wireless communications.

22. Call for and adjust indirect fire.

23. Write and issue combat orders.

24_. Assist the commander in controlling the fire and maneuver of his
assigned platoon.

25. Locate, close with, and destroy the enemy by fire and maneuver.

26. Repel the enemy assault by fire and close combat.

BILLET: Platoon Sergeant, Heavy Machinegun Platoon

The Platoon Sergeant, Heavy Machinegun Platoon carries out the orders of the
Platoon Commander or unit commander. He is responsible for the discipline,
appearance, training, control, conduct, and welfare of his platoon at all
times, as well as the condition, care, and economical use of its weapons,
vehicles, and equipment. In combat, he is also responsible for the tactical
employment, fire discipline, fire control, and effective employment/
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attachment of the machinegun squads as attachments to other units, ground or
vehicle mounted. His rank is Gunnery Sergeant. His T/0 weapon is the
service rifle/carbine.

Core Capabilities:

1. Carry out the orders of the Platoon Commander.

2. Perform the tasks required of a Heavy Machinegun Platoon Sergeant.

3. Serve as the second-in-command of a Heavy Machinegun Platoon.

4. Train his platoon in the performance of tasks that support platoon and/or
company training objectives.

5. Advise the commander on the discipline, appearance, control, conduct, and
welfare of his platoon.

6. Assist the commander in conducting operational risk management.

7. Inspect the condition, care, and economical use of assigned weapons and
equipment.

8. Proficient in the employment of the weapon systems organic to his
assigned platoon.

9. Direct casualty collection and evacuation for his assigned platoon.

10. Assist the Platoon Commander with the integration of supporting fires in
accomplishment of an assigned mission.

11. Direct the supply and re-supply of his assigned platoon.

12. Coordinate and supervise the embarkation and debarkation of his assigned
platoon.

13. Perform operator maintenance for, and is proficient with the service
rifle/carbine and service pistol.

14. Engage targets with an M136 or M72A7 light anti-armor weapon and an M67
hand grenade.

15. Emplace and recover an M18A1 Claymore mine.

16. Detect and mark a mine.

17. Utilize smoke grenades and pyrotechnics for signaling, illumination, and
screening.

18. Determine current location and traverses designated points using a
topographic map, lensatic compass, and protractor.

19. Perform self-aid and buddy aid.

20. Perform individual protective measures to counteract the effects of
nuclear, biological, and chemical contamination.

21. Communicate using proper communications procedures with organic wired
and wireless communications.

22. Call for and adjust indirect fire.

23. Write and issue combat orders.

24_. Assist the commander in controlling the fire and maneuver of his
assigned platoon.

25. Locate, close with, and destroy the enemy by fire and maneuver.

26. Repel the enemy assault by fire and close combat.

BILLET: Platoon Sergeant, Anti-armor Platoon

The Platoon Sergeant, Anti-armor Platoon carries out the orders of the
Antiarmor Platoon Commander/unit leader. He performs the tasks required of a
leader in the Antitank (TOW/sSABER and Javelin) Platoon and thoroughly trains
his platoon in both vehicle and ground anti-armor tactics and demolitions.

He maintains the discipline, appearance, control, and welfare of the Anti-
armor Platoon. His rank is Gunnery Sergeant. His T/0 weapon is the service
rifle/carbine.

9-20
A23
Appx1300



Case: 24-2306  Document: 43 Page: 90 Filed: 03/14/2025

Case 1:21-cv-01970-LAS Document 20-1 Filed 03/16/22 Page 26 of 39

NAVMC 3500.44
16 Sep 08

Core Capabilities:

1. Carry out the orders of the Platoon Commander.

2. Perform the tasks required of an Antitank (TOW/SABER and Javelin) Section
Leader.

3. Advise the commander on the discipline, appearance, control, conduct, and
welfare of his section.

4_ Train his platoon in the performance of tasks that support platoon and/or
company training objectives.

5. Assist the commander in conducting operational risk management.

6. Inspect the condition, care, and economical use of assigned weapons and
equipment.

7. Proficient in the employment of the weapon systems organic to his
assigned platoon.

8. Direct casualty collection and evacuation for his assigned platoon.

9. Assist the Platoon Commander with the integration of supporting fires in
accomplishment of an assigned mission.

10. Direct the supply and re-supply of his assigned platoon.

11. Coordinate and supervise the embarkation and debarkation of his assigned
platoon.

12. Perform operator maintenance for and is proficient with the service
rifle/carbine and service pistol.

13. Engage targets with an M136 or M72A7 light anti-armor weapon and an M67
hand grenade.

14. Emplace and recover an M18Al1 Claymore mine.

15. Detect and mark a mine.

16. Utilize smoke grenades and pyrotechnics for signaling, illumination, and
screening.

17. Determine current location and traverses designated points using a
topographic map, lensatic compass, and protractor.

18. Perform self-aid and buddy aid.

19. Performs individual protective measures to counteract the effects of
nuclear, biological, and chemical contamination.

20. Communicate using proper communications procedures with organic wired
and wireless communications.

21. Call for and adjust indirect fire.

22. Write and issue combat orders.

23. Assist the commander in controlling the fire and maneuver of his
assigned platoon.

24. Locate, close with, and destroy the enemy by fire and maneuver.

25. Repel the enemy assault by fire and close combat.

BILLET: Company Gunnery Sergeant, Rifle Company

Carry out the orders of the rifle company commander. He advises the company
commander on the discipline, appearance, control, conduct, and welfare of the
company. He serves as the senior enlisted technical and tactical advisor to
the company commander. He coordinates and supervises the
embarkation/debarkation for deployment of the company, maintenance,
condition, and care of the companies weapons and equipment including
accountability, communication equipment, and if applicable, maintenance and
upkeep of assigned vehicles. His rank is Gunnery Sergeant. His T/0 weapon
isS the service rifle/carbine.

Core Capabilities:
1. Carry out the orders of the company commander.
2. Serve as the senior enlisted technical and tactical advisor to the
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company commander .

3. Serve as the senior enlisted technical and tactical advisor for platoon
commanders and platoon sergeant in company.

4. Coordinate training, operational, and logistical support requirements for
the company.

Assist the commander in conducting operation risk management.

Direct the supply and re-supply of his assigned company.

Perform the tasks required of a company gunnery sergeant.

Capable of performing all the tasks required of an infantry unit leader.

o ~NO O

BILLET: Operations Chief, Weapons Company

The infantry operations chief carries out the orders of the weapon company
commander or the battalion operations officer. He is capable of performing
all the tasks required of an infantry unit leader. He performs the tasks
required of the operations chief in the weapons company. The weapons company
operations chief serves as the senior enlisted technical and tactical advisor
to the weapons company commander. He advises the weapons company commander
on the discipline, appearance, control, conduct, and welfare of the company.
He trains the weapons company in the performance of tasks which support
assigned training objectives. He advises the weapons company commander on
the condition, care, and economical use of company weapons and equipment. He
coordinates and supervises the embarkation and debarkation for deployment of
Weapons Company. Weapons company operations chief supervises the actions of
personnel within the fire support coordination center. His rank is Master
Sergeant. His T/0 weapon is the service rifle/carbine.

Core Capabilities:

1. Carry out the orders of the company commander.

2. Serve as the senior enlisted technical and tactical advisor to the
weapons company commander .

3. Serve as the senior enlisted technical and tactical advisor for platoon
commanders and platoon sergeant in Weapons Company.

4. Supervise and assist in the actions within the fire support coordination
center (FSC).

5. Coordinate and supervise the embarkation and debarkation for deployment
of weapons company.

6. Perform the tasks required of the operations chief in the weapons
company .

7. Capable of performing all the tasks required of an infantry unit leader.
8. Coordinate training, operational and logistical support requirements for
the weapons company.

BILLET: Operations Chief, S-3 Section, Infantry Battalion/Regiment

The infantry operations chief also performs the tasks required of an
operations chief for the infantry battalion. He may serve as an operations
chief in an infantry regiment, division, Marine Expeditionary Unit, Marine
Expeditionary Brigade, Marine Expeditionary Force and Special Purpose MAGTF.
He may serve as the senior enlisted advisor to the battalion operations
officer. He advises the battalion operations officer on the discipline,
appearance, control, conduct, and welfare of the battalion operations
section. He trains his operation section in the performance of tasks which
support assigned training objectives. He advises the battalion operations
officer on the condition, care, and economical use of assigned weapons and
equipment. He coordinates and supervises the embarkation and debarkation of
the battalion operations section. He coordinates and supervises the set-up
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and displacement of the combat operations center. He supervises the actions
of all enlisted personnel within the combat operations center. He maintains
good order and discipline within the combat operations center. He manages
the flow of information within the combat operations center. He supervises
the input of data into the combat operations center journal. He assists the
operations officer in the training of watch officers. He compiles the
components of an operations order for distribution to subordinate units. He
supervises the timely submission of messages and reports. He assists in the
preparation of military briefs in support of the operations section. He
maintains the operations section’s publication library. He assists the
operations officer with the development of the unit’s training plan. He
assists with the collection, review, and distribution of training schedules
and letters of instruction in support of the unit’s training plan. His rank
is Master Gunnery Sergeant. His T/0 weapon is the service rifle/carbine.

Core Capabilities:

1. Serve as the senior enlisted tactical and technical advisor to the
commander and operations officers.

2. Assist the commander and operations officers on the discipline,
appearance, training, control, conduct, and welfare of the S-3 section.

3. Advise the commander and operations officers on the condition,
maintenance and economical use of the operations section’s equipment.

4. Coordinate and supervise the embarkation and debarkation of the
operations section.

5. Coordinate and supervise the set-up and displacement of the Unit
Operations Center as well as other functional areas as directed.

6. Supervise the actions of all personnel within the COC.

7. Supervise and controls section’s CMR and funding.

8. Supervise the use of Automated Data Processing (ADP) equipment and
software within the operations section.

9. Manage the flow of information provided through available C4l systems.
10. Supervise the control, dissemination and destruction of classified
information within the operations section.

12. Supervise preparation of the operational journal and journal Ffile.
13. Establish the watch bill for the Command Operations Center.

14. Assemble and distribute operations orders.

15. Supervise the preparation and submission of messages and reports.

16. Supervise the preparation of military information briefs in support of
the operations section.

17. Supervise the maintenance of the operations sections war fighting and
training publication library.

18. Maintain the unit’s training records.

19. Assist the operations officer with the development of the unit’s
training plan.

20. Prepare training schedules and letters of instruction.

21. Supervise the request of ranges and training areas.

22. Assist the commander in the tactical employment of the organic weapons
systems for the unit.

23. Assist the commander in ensuring the establishment of a perimeter
defense, security/observation posts, or a Force Protection posture.

9-23
A26
Appx1303



Case: 24-2306

Document: 43 Page: 93  Filed: 03/14/2025

Case 1:21-cv-01970-LAS Document 20-1 Filed 03/16/22 Page 29 of 39

NAVMC 3500.44

16 Sep 08
9004. INDEX OF 030270369 INDIVIDUAL EVENTS
Event Code | Event | Page
1000 Level Events for 0302
Defense
0302-DEF-1301 Lead a unit in defensive operations (B) 9-27
0302-DEE-1302 Employ_machlneguns in support of defensive 9-28
operations (B)
0302-DEE-1303 Eggloy mortars in support of defensive operations 9-29
0302-DEE-1304 Employ_assault units in support of defensive 9-30
operations (B)

_ B Employ an anti-armor unit in support of defensive _
0302-DEF-1305 operations (B) 9-31
0302-DEF-1306 Prepare a platoon/company fire plan overlay (C) 9-32

Fire Support
0302-FSPT-1300 Develop a fire support plan (A) 9-33
0302-FSPT-1302 Employ supporting arms (B) 9-34
0302-FSPT-1303 Prepare a 9-Line brief for CAS (A) 9-35
0302-FSPT-1304 Prepare a 6-Line brief for CAS (A) 9-36
MOUT
Lead a unit in a deliberate vehicle/personnel
0302-MOUT-1104 checkpoint (B) 9-37
0302-MOUT-1105 Lead a unit in urban operations (B) 9-38
0302-MOUT-1107 Lead a unit in a cordon and search operation (B) 9-39
Offense
0302-0FF-1201 Lead a unit in offensive operations (B) 9-40
0302-0FE-1202 Employ_machlneguns in support of offensive 9-41
operations (B)
0302-0FE-1203 Eggloy mortars in support of offensive operations 9-43
0302-0FE-1204 Employ_assault units in support of offensive 9-44
operations (B)
0302-0FE-1205 Employ_antl—armor units in support of offensive 9-44
operations (B)
0302-0FF-1206 Employ demolitions (D) 9-44
0302-0FF-1207 Issue a warning order (C) 9-46
0302-0FF-1208 Issue a five paragraph order (C) 9-47
Operations
0302-0PS-1106 Lead a unit in convoy operations (C) 9-48
Patrolling
0302-PAT-1103 Issue a fragmentary order (A) 9-50
0302-PAT-1104 Lead a unit in a patrolling operation (B) 9-50
Training
0302-TRNG-1102 Manage Risk (C) 9-51
1000 Level Events for 0369
Communications
0369-COMM-1001 Employ a High Frequency (HF) radio (C) 9-52
0369-COMM-1002 Operate Satellite Communication (SATCOM) devices (C) | 9-53
Defense
0369-DEE-1003 Direct th? employme?t of machinegun units in support 9-54
of defensive operations (B)
9-24
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0369-DEE-1004 Direct thg employmeqt of anti-armor units in support | 9-55
of defensive operations (B)
0369-DEE-1005 Direct the employment of assault units in support of | o o
defensive operations (B)
0369-DEE-1006 Direct the employment of mortars in support of 9-56
defensive operations (B)
0369-DEE-1007 Lead a sniper unit in support of defensive 9-57
operations (B)
Offense
0369-OFE-1003 Direct the employment of a machinegun unit in 9-58
offensive operations (B)
0369-0FE-1004 Direct the employment of an anti-armor unit in 9-59
offensive operations (B)
_ B Direct the employment of an assault unit in _
0369-0FF-1005 offensive operations (B) 9-60
_ B Direct the employment of mortars in support of B
0369-0FF-1006 offensive operations (B) 9-60
_ _ Lead a sniper unit in support of offensive _
0369-0FF-1007 operations (B) 9-61
Operations
0369-0PS-1001 Direct a mortar Fire Direction Center (FDC) (D) 9-62
2000 Level Events for 0302
Fire Support
0302-FSPT-2301 Develop a fire support execution matrix (A) 9-63
_ _ Develop a target list worksheet and scheduling B
0302-FSPT-2302 worksheets (B) 9-63
0302-FSPT-2303 Direct a Close Air Support (CAS) strike (Type 1) (A) | 9-64
0302-FSPT-2304 Develop a fire support coordination overlay (A) 9-66
0302-FSPT-2305 Conduct a quick fire support plan (A) 9-67
Operations
0302-0PS-2101 Employ company organic direct and indirect Ffire 9-68
weapons (B)
0302-0PS-2102 Coordinate the resupply of a unit (D) 9-69
0302-0PS-2103 Employ battalion organic direct and indirect fire 9-70
weapons (B)
0302-0PS-2201 gggrate the Fire Support Coordination Center (FSCC) 9-71
0302-0PS-2301 Perform duties as a watch officer (D) 9-72
0302-0PS-2303 Implement the Marine Corps Planning Process (C) 9-73
Training
_ _ Conduct unit training that supports the higher _
0302-TRNG-2201 headquarters METs (A) 9-74
0302-TRNG-2202 Serve as an Officer In Charge (OIC) (D) 9-75
0302-TRNG-2203 Conduct small unit training (D) 9-76
0302-TRNG-2204 Serve as a Range Safety Officer (RSO) (D) 9-76
0302-TRNG-2205 Develop a Letter of Instruction (LOI) (D) 9-78
2000 Level Events for 0369
Operations
_ B Supervise the operations of a Fire Support B
0369-0PS-2001 Coordination Center (FSCC) 9-79
_ B Supervise the operations of a Combat Operations B
0369-0PS-2002 Center (COC) (D) 9-80
0369-0PS-2003 Develop an operation overlay (D) 9-80

9-25
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Training
0369-TRNG-2001 Develop a unit training plan (B) 9-81
0369-TRNG-2003 Develop unit training priorities (D) 9-81
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS
WILLIAM OLAS BEE,
Plaintiff,

No. 21-1970C
(Senior Judge Loren A. Smith)

V.

THE UNITED STATES,

N N N N N N N N N

Defendant.

JOINT MOTION FOR A VOLUNTARY REMAND AND FOR A
STAY OF COURT PROCEEDINGS PENDING THE REMAND RESULTS

Pursuant to Rule 52.2(a) of the Rules of the United States Court of Federal Claims
(RCFC), plaintiff, William Olas Bee, and defendant, the United States, respectfully request that
the Court remand this matter to the Secretary of the Navy. Specifically, we request that the
Court: (1) remand the matter with the instruction that the Board for Correction of Naval Records
(BCNR or board) consider the claims asserted by Mr. Bee, including specific items as detailed
below; (2) stay this action pending the resolution of the remand proceeding; (3) require
defendant to provide a status report every 90 days following any remand order; (4) and instruct
the board to provide copies to the Court and the parties pursuant to the Court’s rules.

BACKGROUND

In April 2013, Mr. Bee was honorably discharged from the United States Marine Corps.
Mr. Bee alleges he was unfit for further service at the time of his discharge and should have been
medically retired rather than discharged. Accordingly, in April 2018, Mr. Bee submitted an
application to the board requesting correction of his naval record to reflect a medical retirement
for, inter alia, traumatic brain injury (TBI) and post-traumatic stress disorder (PTSD). Upon

discharge, the Department of Veterans Affairs (VA) determined each disability was incurred
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while on active duty and each was rated as 70% disabling; Mr. Bee is rated cumulatively as
100% disabled. The board denied Mr. Bee’s application on August 5, 2019.

Mr. Bee commenced this action on October 6, 2021, alleging that the determination of
the board and the Secretary of the Navy was arbitrary and capricious, unsupported by substantial
evidence, and contrary to law. Dkt. No. 1, Compl. Both parties submitted motions for judgment
on the administrative record, Dkt. Nos. 20, 23, and the Court held oral argument on July 25,
2022. Atargument, the Court directed the parties to meet and confer regarding a possible
settlement. The parties have done so and have agreed to submit this motion, jointly
recommending to the Court that it remand the matter to the BCNR under the following
instructions.

ARGUMENT

1. Legal Standards

The Tucker Act allows this Court “to remand appropriate matters to any administrative or
executive body or official with such direction as it may deem proper and just.” 28 U.S.C.

§ 1491(a)(2). The Supreme Court has held that “remand to [an] agency for additional
investigation and explanation” is appropriate when “the agency has not considered all relevant
factors, or if the reviewing court simply cannot evaluate the challenged agency action on the
basis of the record before it.” Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 744 (1985).

An agency may request a remand simply to “reconsider its previous position” without
admitting error. SKF USA Inc. v. United States, 254 F.3d 1022, 1028-29 (Fed. Cir. 2011).
Although the agency’s request for a voluntary remand “may be refused if [it] is frivolous or in
bad faith,” a court can and should remand if the agency has “substantial and legitimate” concern

about its decision. See id. at 1029.
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Once the Court determines that a remand is appropriate, the Court then issues an order
pursuant to RCFC 52.2. Rule 52.2(a) provides that “[i]n any case within its jurisdiction, the
court, on motion or on its own, may order the remand of appropriate matters to an administrative
or executive body or official.”

1I. Remand Is “Proper And Just”

Without conceding error, the Government seeks a remand so the BCNR may reconsider
its decision. This remand is proper and just for at least the following reasons.

First, the Government has “substantial and legitimate” reasons for requesting remand.
SKF USA Inc., 254 F.3d at 1029. Mr. Bee has raised concerns that the BCNR did not properly
address whether he was unfit to perform the duties of his office, grade, rank, or rating due to his
combat-incurred medical conditions, specifically alleging that he was performing outside his
U.S. Marine Corps Military Occupational Specialty (MOS) at the time of his separation because
he was unable to perform the duties of his infantry MOS. Remanding this matter would allow
the BCNR to more fully consider and address the issues raised, the relevant medical and record
evidence presented, and the rebuttals offered by Mr. Bee. See Keltner v. United States, No. 19-
663C, 2020 WL 2957175, at *11 (Fed. Cl. June 3, 2020) (“[W]here an agency requests a remand
without confessing error, the agency must express some intent to reconsider the original agency
decision that is the subject of the legal challenge, after which the court has discretion to grant or
deny the motion.”).

Second, the Court may remand a matter to direct an agency to take actions that will
ensure a meaningful judicial review. As the Supreme Court has explained: “The agency can
bring its expertise to bear upon the matter; it can evaluate the evidence; it can make an initial

determination; and, in doing so, it can, through informed discussion and analysis, help a court

3
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later determine whether its decision exceeds the leeway that the law provides.” LN.S. v. Orlando
Ventura, 537 U.S. 12, 17 (2002). Once given an opportunity to review and adequately address
Mr. Bee’s concerns, the BCNR’s decision will be ready for judicial review, if necessary.
Notably, this Court is not empowered to consider evidence not in the record. E.g., Bateson v.
United States, 48 Fed. Cl. 162, 164 (2000), aff'd, 64 F. Appx. 244 (Fed. Cir 2003). Here, as we
propose, the BCNR would not only review the existing record, it would elicit and consider any
new arguments and evidence Mr. Bee may wish to present regarding existing claims. Thus, if
following remand, further proceedings are warranted, the Court would have the benefit of a
consolidated record compliant with applicable regulations and arguments made.

Third, a remand serves the Court’s — and the parties’ — interest in resolving this matter in
a just, speedy, and inexpensive manner. See RCFC 1. Indeed, during the remand, Mr. Bee may
receive all of the relief he seeks in this lawsuit with no further judicial proceedings. Specifically,
the board is empowered to correct any military record, Roth v. United States, 378 F.3d 1371,
1382 (Fed. Cir. 2004), and pursuant to 10 U.S.C. § 1552(c)(1), the Secretary may pay a claim for
allowances that stems from a record correction. See Wolfing v. United States, 144 Fed. Cl. 516,
522 (2019) (granting a motion for remand in order “to afford the ABCMR an opportunity to
grant plaintiffs the relief they are seeking”).

Fourth, unlike this Court, the board is empowered “to correct an error or remove an
injustice.” 10 U.S.C. § 1552(a). Accordingly, the correction board will consider the equities of
Mr. Bee’s situation, along with his legal rights. Thus, even if the board were to ultimately
disagree that Mr. Bee is legally entitled to the relief he seeks, it may determine nonetheless that,
given the circumstances his claim presents, relief is necessary to “remove an injustice.”

Fifth, even if a remand does not result in full relief, Mr. Bee could return to Court to seek

4

Appx1418



Case: 24-2306  Document: 43 Page: 100 Filed: 03/14/2025

Case 1:21-cv-01970-LAS Document 35 Filed 09/19/22 Page 5 of 7

the balance of any claims not granted, and press not only the arguments presently before this
Court but any others he might have presented to the board.

I11. Remand Instructions

Once the Court determines that a remand is appropriate, the Court then issues an order
pursuant to Rule 52.2. Rule 52.2(a) provides that “[i]n any case within its jurisdiction, the court,
on motion or on its own, may order the remand of appropriate matters to an administrative or
executive body or official.” Rule 52.2(b)(1)(A) requires remand orders to contain directions that
the Court deems “proper and just.”

Here, we propose that the Court stay further proceedings in this action pending the
completion of the remand, and order and instruct that on remand the BCNR shall:

1. Reconsider its August 5, 2019, decision regarding Mr. Bee’s
application for correction of his military record, including all
claims asserted, including without limitation any claims for
permanent disability retired pay pursuant to 10 U.S.C. § 1201
or temporary disability retired pay pursuant to 10 U.S.C.

§ 1202, and, as a result of that reconsideration, correct any
errors in or remove any injustices from Mr. Bee’s record, as
appropriate;

2. Afford Mr. Bee the opportunity to submit any additional
claims, evidence, and arguments to the board within 60 days of
the date of the order remanding his case to the board;

3. Consider requesting new advisory opinions addressing the
issues set forth in this joint motion, including whether Mr. Bee
was unfit to perform the duties of his office, grade, rank, or
rating; and if the advisory opinion is unfavorable to Mr. Bee,
provide Mr. Bee an opportunity to comment upon the new
opinions;

4. Considering all relevant evidence, apply the relevant criteria
for assessing a service member’s fitness, as set forth in
Secretary of the Navy Instruction (SECNAVINST) 1850.4E
and Department of Defense Instruction (DoDI) 1332.38 §
E3.P3.2.1; see 10 U.S.C. § 1201(a), and providing a reasoned
explanation for its determination, determine whether Mr. Bee

5

Appx1419



Case: 24-2306  Document: 43 Page: 101  Filed: 03/14/2025

Case 1:21-cv-01970-LAS Document 35 Filed 09/19/22 Page 6 of 7

was unfit to perform the duties of his office, grade, rank, or
rating;

5. Complete its review and issue a decision regarding Plaintiff’s
claims within seven months from the date of the Court’s
remand order; and

6. Promptly forward two copies to the Clerk of the Court as
provided by RCFC 52.2(d).

We propose that the Court order and instruct the parties as follows:

1. Defendant shall file status reports concerning the progress of
the remand proceedings every 90 days, starting from the date
of the Court’s order remanding the case until the BCNR issues
a decision; and

2. Direct the parties to file a notice, within 30 days of the
BCNR’s decision, indicating their respective positions on “(A)
whether the [BCNR decision] affords a satisfactory basis for
disposition of the case; or (B) whether further proceedings
before the court are required and, if so, the nature of such
proceedings,” see RCFC 52.2(e)(1).

CONCLUSION

For these reasons, the parties respectfully request that the Court grant this motion,
remand this matter to the BCNR, and stay all deadlines in this action pending the conclusion of

the remand proceedings and further order of the Court.

/s/ Darryl H. Steensma Respectfully submitted,

Darryl H. Steensma

LATHAM & WATKINS LLP BRIAN M. BOYNTON
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San Diego, CA 92130
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Facsimile: (858) 523-5450
acsimile: (858) /s/ Steven I. Gillingham

OF COUNSEL STEVEN J .'GILLINGHAM
Assistant Director

Kyle R. Jefcoat
Ryan T. Giannetti
LATHAM & WATKINS LLP

/s/ Russell J. Upton
RUSSELL J. UPTON
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IN THE UNITED STATES
COURT OF FEDERAL CLAIMS

WILLIAM OLAS BEE

Plaintiff,
Case No. 1:21-cv-01970-LAS
V.

THE UNITED STATES OF AMERICA,

Defendant.

AMENDED COMPLAINT

1. Plaintiff William Olas Bee (‘“Plaintiff”), a Purple Heart recipient and honorably
discharged Marine Corps staff sergeant, brings this action against the U.S. Department of the Navy
(“Navy”) after the Board for Correction of Naval Records (the “Board” or “BCNR”) unlawfully
found, for a second time, that Plaintiff had not shown error or injustice in the Navy’s failure to
refer Plaintiff into the Disability Evaluation System (“DES”) and, ultimately, medically retire him
for his unfitting combat-incurred traumatic brain injury (““TBI”) and post-traumatic stress disorder
(“PTSD”). This decision wrongfully deprives Plaintiff of the status and benefits associated with
medical retirement. The Board’s decision was arbitrary, capricious, unsupported by substantial
evidence, and contrary to law because it fails to comply with Department of Defense Instruction
1332.38, misapplies the presumption of regularity, rejects the authority of binding regulations, and
ignores crucial, substantial evidence of the severity of Plaintiff’s debilitating injuries.

INTRODUCTION

2. Plaintiff was honorably discharged from the Marine Corps after 13 years of service,

including four combat deployments. However, at the time of his discharge, Plaintiff’s combat-
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incurred PTSD and TBI, and related symptoms, rendered him unfit for service in his office, grade,
rank, or rating, so Plaintiff should have been referred to the DES and, ultimately, medically retired
for unfitting conditions that were at least 30% disabling. In an effort to correct this injustice,
Plaintiff submitted an application for correction of his naval record to the Board on April 25, 2018,
requesting that his naval record be corrected to reflect the medical retirement that he should have
received.

3. The Board denied Plaintiff the requested correction on August 5, 2019. This suit
followed when Plaintiff filed his Complaint, ECF No. 1 (hereinafter “Original Complaint”), on
October 6, 2021, requesting review of the Board’s decision because it was arbitrary, capricious,
unsupported by substantial evidence, and contrary to law.> On September 21, 2022, following
motions for judgment on the administrative record and responses by both parties and oral
argument, this Court granted a joint motion to remand Plaintiff’s application to the Board for
reconsideration. The Court ordered that the Board reconsider the application, along with “any
additional claims, evidence, and arguments” submitted to the Board. ECF No. 36 at 5 (order
granting Joint Motion for a Voluntary Remand). In his second application for correction of his
Naval record, Plaintiff again established that, at the time of his separation from active duty, he was
unfit for service in his office, grade, rank, or rating because of physical disabilities incurred while
entitled to basic pay that were at least 30% disabling, and he was therefore entitled to disability
retirement. See 10 U.S.C. § 1201(a).

4, Plaintiff’s primary role in the Marine Corps at the time of his separation was

Infantry Unit Leader, MOS 0369. As an infantry Marine, his job was combat. “Infantry Marines,”

! Plaintiff hereby incorporates by reference the entirety of the Original Complaint, including all
factual allegations, as if fully set forth herein.
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including Infantry Unit Leaders, must be “combat leader[s]” who “locate, close with and destroy
the enemy by fire and maneuver” and must be “able to secure and defend [themselves] and vital
terrain.” Marine Corps Order 1200.17, Military Occupational Specialties (MOS) Marine Corps
Manual (“MOS Manual™) § 3110, § 1. As an Infantry Unit Leader, Plaintiff needed to be able to
react quickly to dynamic circumstances while enduring the intense stress of a combat situation, to
efficiently lead the Marines entrusted to his command, and to coordinate the movement and fire of
tactical units.

5. Unfortunately, as Plaintiff explained to the Board, Plaintiff was not fit to perform
this role at the time of his discharge as a result of combat-incurred disabilities. Based on medical
examinations while still on active duty, Plaintiff was rated by the Department of Veterans Affairs
(“VA”) as 70% disabled due to a traumatic brain injury (“TBI”) and, separately, as 70% disabled
due to post-traumatic stress disorder (“PTSD”), which were caused by an improvised explosive
device that nearly ended Plaintiff’s life while he was on active duty in Afghanistan.

6. Plaintiff presented medical evidence to the Board that, at the time of his discharge,
his TBI caused cognitive function deficits, including in the areas of memory, concentration, and
planning, and that such deficits are incompatible with the duties of his rating as an Infantry Unit
Leader, which required him to lead infantry Marines in combat. Plaintiff’s TBI caused spatial
disorientation so severe that he had difficulty navigating between work and home, yet his rating
required him to navigate extensively in unfamiliar terrain using a variety of methods and to be able

to coordinate spatially complex tasks, such as airstrikes and artillery bombardments.?

2 Plaintiff suffers from these disabilities and many of these symptoms to this day. The past tense
is used here to describe Plaintiff’s condition when he was discharged, which is the timeframe
relevant to this case; the use of the past tense should not be understood to imply that Plaintiff’s
condition has been resolved or that he no longer experiences the symptoms described herein.

3
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7. Plaintiff also presented medical evidence to the Board that his PTSD was similarly
incompatible with his required duties as an Infantry Unit Leader. Plaintiff suffered panic disorder
with agoraphobia that caused acute, debilitating anxiety episodes and, according to his examining
physician, “m[ade] it difficult to go anywhere or do anything out of the ordinary or outside of his
narrowed comfort zone.” AR 58. An expeditionary role in combat operations was not within
Plaintiff’s “narrowed comfort zone,” nor was it even plausible that Plaintiff would be able to react
quickly to lead the Marines under his command, coordinate the movement and fire of tactical units,
or otherwise operate as an Infantry Unit Leader while debilitated by PTSD-induced anxiety.

8. In short, Plaintiff demonstrated that, at the time of his discharge, he was unfit to
perform the duties of his office, grade, rank, or rating. Nonetheless, on May 8, 2023, the Board
once again denied Plaintiff’s application to correct his military record to reflect medical retirement.

9. In its second evaluation of Plaintiff’s application, the Board again made numerous
critical errors. The Board failed to consider Plaintiff’s disability rating from the VA. Indeed, if
one read only the Board’s letter, one would have no idea that at the time of his discharge Plaintiff
was 70% disabled due to his TBI and, independently, 70% disabled due to PTSD; the Board makes
no mention of these disabilities ratings, nor does the Board make any meaningful effort to reconcile
such indicia of severe disability with its conclusion that Plaintiff was fully fit to perform the duties
of his office, grade, rank, or rating at the time of his discharge. VA disability ratings are relevant
evidence that must be considered in determining unfitness for duty, Valles-Prieto v. United States,
159 Fed. Cl. 611, 618 (Fed. CI. 2022) (citing Heisig v. United States, 719 F.2d 1153, 1157 (Fed.
Cl. 1983)), yet the Board brushed these ratings aside as mere “service-connection determinations

[ ] unrelated to fitness determinations,” Board Decision, Ex. A at 2.
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10.  The Board acknowledged that this Court remanded this case and ordered the Board
to apply the relevant criteria for assessing a service member’s fitness, as set forth in Secretary of
the Navy Instruction (“SECNAVINST”) 1850.4E and Department of Defense Instruction
(“DoDI”) 1332.38, to determine whether Plaintiff was unfit to perform the duties of his office,
grade, rank, or rating. The Board nevertheless averred that it need not follow the guidance of DoDI
1332.38 or SECNAVINST 1850.4E. The Board argued that this Court’s guidance in Nyan v.
United States, 153 Fed. Cl. 234 (2021) (“Nyan 1), vacated solely as to remedy, 154 Fed. Cl. 463
(“Nyan II), did not apply to the Board, but, instead, to a Physical Evaluation Board (“PEB”). But
see Nyan 11, 154 Fed. Cl. at 467—68 (remanding “to the BCNR pursuant to RCFC 52.2 for it to
determine, consistent with this Court’s April 5 Opinion [153 Fed. Cl. 234] and the instructions
herein, whether any or all of Mr. Nyan’s three medical conditions . . . rendered him unfit for
military service . . . .”) (emphasis added). Throughout its decision, the Board erroneously
disclaimed reliance upon or any obligation to adhere to controlling law and military regulations.
This error infected the Board’s analysis throughout, and lead to legally erroneous conclusions.

11.  The Board again failed to evaluate the duties reasonably to be expected of
Plaintiff’s office, grade, rank, or rating. Once again, the Board focused on Fitness Reports
(“FITREPs”) from Plaintiff’s out-of-MOS billet at Field Medical Training Battalion — East
(“FMTB-E”); as a result, the Board answered the wrong question. Nyan I, 153 Fed. CI. at 243
(“[T]he question is not whether Mr. Nyan was disabled from performing any and all work that a
Hospital Corpsman might be assigned to perform, but rather whether he was disabled from
performing work that a Hospital Corpsman at the E4 grade could ‘reasonably be expected to

perform.”” (citing SECNAVINST 1850.4E encl. 3, 8 3301)).
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12. Rather than considering what duties an Infantry Unit Leader like Plaintiff could
reasonably be expected to perform, the Board relied on Plaintiff’s apparently adequate
performance at FMTB-E training Navy chaplains and medical personnel, and limited its analysis
of his rate to speculation about what an Infantry Unit Leader might experience if they only had to
serve in a garrison environment. There is no justification for limiting its analysis to such an
environment or for excluding the operational duties required of infantry Marines that were
thoroughly conveyed by Plaintiff’s submission to the Board and Plaintiff’s own service record.

13. The Board failed to apply liberal consideration to Plaintiff’s case, despite both a
regulatory and statutory requirement that it do so. See Doyon v. United States, 58 F.4th 1235, 1238
(Fed. Cir. 2023); Anthony Kurta, Memorandum for Secretaries of the Military Departments,
Clarifying Guidance to Military Discharge Review Boards and Boards for Correction of
Military/Naval Records Considering Requests by Veterans for Modification of their Discharge
Due to Mental Health Conditions, Sexual Assault, or Sexual Harassment (Aug. 25, 2017)
(hereinafter, the “Kurta Memo”); 10 U.S.C. § 1552(h) (statutorily codifying the “liberal
consideration” standard). The liberal consideration standard required the Board to liberally
consider Plaintiff’s statements that his removal from infantry duties and his separation through the
Voluntary Separation Program were evidence of his unfitness. See Valles-Prieto v. United States,
159 Fed. CI. at 617-18 (finding AFBCMR decision arbitrary, capricious, and contrary to law
because it ignored relevant evidence in the form of plaintiff’s statements regarding his unfitness
for duty, noting that, under DoD guidance to Boards for Correction of Military/Naval Records,
“the plaintiff’s ‘testimony alone, oral or written, may establish the existence of a fact supportive

of relief””) (internal citations omitted).
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14.  The Board misapplied the presumption of regularity, treating the presumption as
virtually insurmountable when certain evidence supported the Board’s conclusion, and nonexistent
when other evidence ran counter to the Board’s conclusion. Contrary to the Board’s conclusion,
in the face of such evidence of irregularity as Plaintiff has provided, the presumption itself is of no
force, and it certainly cannot be applied so selectively.

15. In short, the Board appears to have approached Plaintiff’s application with a
decision already rendered, and bent the evidence, logic, the law, and the presumption of regularity
to fit that decision; what couldn’t be bent, like Plaintiff’s VA disability rating, was ignored entirely.

16. Plaintiff thus brings this action against the United States for his disability retirement
pay and benefits, and collaterally for the correction of his military records regarding the
appropriate basis for his discharge from the Marine Corps. Plaintiff respectfully requests that this
Court order the Board to correct his naval record to reflect a disability retirement.

NATURE OF THE ACTION

17.  Thisisan action under 10 U.S.C. § 1201 for pay and benefits of medical retirement
owed to Plaintiff due to his traumatic brain injury and post-traumatic stress disorder sustained
while on active duty, as well as a corresponding correction of Plaintiff’s naval records regarding
the nature of Plaintiff’s discharge and injuries at the time of his separation from the Marine Corps.

JURISDICTION

18. This Court has jurisdiction over this action pursuant to the Tucker Act, 28 U.S.C.
88 1491(a)(1)—(a)(2).

19.  The statutory basis for invoking jurisdiction is 10 U.S.C. § 1201, which requires
the payment of disability retirement compensation once a disability is found qualifying and,

therefore, constitutes a money-mandating provision.
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20.  Plaintiff exhausted his administrative remedies by, among other things, seeking
relief from the Board.

21. Plaintiff has suffered an injury in fact that can be determined in a specific amount.

22.  Plaintiff’s injury is traceable to the Navy’s erroneous and unlawful determination
of disability retirement pay and benefits.

23. In accordance with 28 U.S.C. § 2501, this action is brought within six years of the
date of Plaintiff’s receipt of a final decision from the Board, which was dated March 30, 2023.3

PARTIES

24, Plaintiff is a citizen of the United States and currently resides in North Carolina.
Plaintiff served honorably in the Marine Corps for thirteen years.

25. Defendant is the United States of America, acting by and through the Department
of Defense and Department of the Navy, both agencies of the United States government. This
Amended Complaint may interchangeably refer to the Defendant as the “United States,” “the
Government,” “Defendant,” “the Navy,” or “the Marine Corps.”

FACTUAL ALLEGATIONS

. PLAINTIFF’S MILITARY HISTORY
A Plaintiff’s Operational Service

26. Plaintiff enlisted in the United States Marine Corps at the age of seventeen and

entered active duty service on June 20, 2000. Upon completion of Marine recruit training, Plaintiff

3 The Original Complaint, ECF No. 1, in this action was filed in response to the Board’s first
decision, which was at that time the “final decision [0f] the Board,” and was dated August 5, 2019.

8
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received his first Primary Military Occupational Specialty (“PMOS”),* also called his “rating.”
Plaintiff’s initial rating was Rifleman, MOS 0311.

217. Plaintiff’s military career began with four years in an operational combat infantry
unit, including two deployments to Afghanistan. Plaintiff was first deployed from September 2001
until April 2002, and Plaintiff was subsequently deployed from October 2002 until December
2002. See Administrative Record (“AR”) 60.° Plaintiff was awarded the Combat Action Ribbon
for service on his initial deployment. See AR 304 (Individual Separation Information).

28. In 2004, after his initial combat infantry tour, Plaintiff transferred to a non-
deploying role, known in the naval services as a “shore tour,” at a Recruiting Station. There, he
was awarded the 8411 (Recruiter) AMOS. See AR 193, 306.

29.  After three years as a Marine recruiter, Plaintiff returned to a combat infantry unit
in 2007 when he began serving in the First Battalion of the Sixth Marine Regiment (“The 1/6”)
and deployed a third time to Afghanistan. This third deployment lasted from December 2007 to
September 2008. See AR 60.

30.  On May 18, 2008 Plaintiff sustained a significant head injury. Plaintiff had just
completed a four-hour rotation as Sergeant of the Guard and was washing his laundry by hand
when he heard a gunshot. Without time to put on any protective body armor or even his helmet,

Plaintiff took up his rifle and responded to the threat. When he aimed his rifle over a stone wall,

4 There are different types of Military Occupational Specialties (“MOS”), including PMOS, Billet
MOS (“BMOS”) and Additional MOS (“AMOS”). A servicemember’s PMOS describes his or
her primary role in the armed forces; for Marines, “rating” refers to the PMOS. A billet may
require specific skills that result in a servicemember earning a BMOS. An AMOS is an additional
role that a servicemember may perform, based on special training and/or demonstrated proficiency,
and could be, for example, a prior PMOS (in Plaintiff’s case, when he advanced to Infantry Unit
Leader, MOS 0369, he retained an AMOS of Rifleman, 0311), or a BMOS. MOS Manual § 0006.

® References in this Amended Complaint to the Administrative Record refer to the Administrative
Record as filed in response to the original Complaint. See ECF No. 7.

9
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an enemy sniper’s shot struck the wall, dislodging a rock that struck Plaintiff in the head, knocking
him unconscious. See AR 67. The dramatic scene was captured by a photographer who was
embedded with Plaintiff’s unit.> As a result of this injury, a January 23, 2009 post-deployment
health reassessment diagnosed Plaintiff with a “[p]otential TBI with persistent symptoms.” AR 79.
The assessment indicated Plaintiff experienced “[m]emory problems,” “[b]alance problems or

29 ¢¢

dizziness,” “[r]inging in the ears,” “[S]ensitivity to bright light,” “[i]rritability,” “[h]eadaches,” and
“[s]leep problems.” AR 78. The reassessment also noted a minor concern regarding PTSD.
AR 80.

31.  Plaintiff earned the Navy and Marine Corps Achievement Medal with Combat
Distinguishing Device with the Combat V for service in his third deployment. See AR 410.

32. Despite his TBI and PTSD symptoms, Plaintiff deployed for his fourth and final
time to Afghanistan from December 2009 until June 2010. See AR 60. Plaintiff earned a second
Navy and Marine Corps Achievement Medal with Combat Distinguishing Device with the Combat
V for service in his fourth deployment, see AR 414, along with a Purple Heart Medal for injuries
sustained in combat. AR 20, 418-19.

33.  This fourth deployment was particularly difficult, and Plaintiff suffered extreme
stress and trauma during his final tour in Afghanistan. Plaintiff lost a good friend, who died in his
arms after being shot in the head; in another incident, Plaintiff fought to medically evacuate another
wounded Marine, only for that Marine to die in the MedEvac helicopter en route to safety. AR 61.

34.  On June 8, 2010, two days before his fourth deployment was scheduled to end,

multiple improvised explosive devices (“IEDs”) exploded along the exterior walls of a building

® See David K. Li, Marine pictured in iconic photos of Taliban firefight finally gets Purple Heart,
N.Y. PosT, June 8, 2017, https://nypost.com/2017/06/08/marine-pictured-in-iconic-photos-of-
taliban-firefight-finally-gets-purple-heart/.

10
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that Plaintiff and other members of his squad were using as a forward observation area. The
explosions collapsed the building, blew Plaintiff off of his feet, and knocked him unconscious for
an extended period of time. His first memory after the blasts was waking up in a CT scanner at
Camp Dwyer in Afghanistan. AR 67, 183.

35.  Two Marines under Plaintiff’s command died instantly, and four other Marines in
his squad ended up in the Intensive Care Unit along with Plaintiff. See AR 67. Plaintiff’s mental
anguish was later exacerbated when he learned that the remains of the fallen Marines under his
command were initially stored in trash cans, due to lack of any better option in the area. AR 61.

36.  Due to the severity of his wounds, Plaintiff was medically evacuated from
Afghanistan to Germany. See AR 60. Plaintiff was awarded the Purple Heart Medal for the
wounds he received in action on June 8, 2010. See AR 20, 418-19.

B. Plaintiff’s Post-Injury Treatment And Shore Tour

37.  OnJune 16, 2010, before he returned to the United States, Plaintiff was diagnosed
with TBI. AR 116. He was referred for physical and occupational therapy, and informed that he
would need follow-up appointments with a neurologist stateside to address TBI symptoms,
including ataxic gait, short term memory loss, and decreased concentration. 1d. On June 28, 2010,
after he had returned to the United States, Plaintiff was diagnosed with PTSD. See AR 68, 178.

38.  When he returned to Camp Lejeune, North Carolina, Plaintiff was placed on
Limited Duty (“LIMDU?”) status from June 21, 2010 through December 20, 2010 due to his TBI
symptoms. AR 81-81, 173. While on LIMDU, in July and September 2010, Plaintiff saw a clinical
neuropsychologist with the Carolina Health Services, Dr. Karen Johnson, who issued a

neuropsychological evaluation of Plaintiff on October 4, 2010. Dr. Johnson diagnosed Plaintiff

11
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with cognitive disorder, chronic moderate PTSD, and a Global Assessment of Functioning
(“GAF”) score of 40-45." AR 178.

39.  While on LIMDU, Plaintiff was promoted to the rank of Staff Sergeant and the
rating of Infantry Unit Leader (MOS 0369), a more advanced rating than Rifleman (MOS 0311).
AR 50. However, in October 2010, shortly after the promotion, Plaintiff was assigned to supervise
the battalion’s urinalysis testing program. AR 383. In November 2010, Plaintiff was transferred
to a shore billet as a “Military Instructor” for Navy medical and religious personnel at the Navy’s
FMTB-E in Camp Johnson, North Carolina. See AR 385, 387, 392, 397. This billet was a break
from the rigors of infantry service, offering Plaintiff an opportunity to apply his military
knowledge to training non-combatant medical and religious personnel in the “knowledge, skills,
and abilities necessary to serve with and support the Marine Corps.” Id. Given the limited, non-
operational, and non-combat scope of the billet, Plaintiff did not believe he needed an extension
of his LIMDU status, and was taken off LIMDU in December of 2010.8 Nevertheless, he would,
unfortunately, never be fit to return to operational status or service as an infantry Marine.

40. Plaintiffs symptoms did not abate, and he continued to suffer from TBI and PTSD
throughout his time at FMTB-E. Plaintiff suffered, among other symptoms, disorientation, nausea,

and cognitive impairment attributable to his TBI, and was repeatedly treated for—among other

" A GAF score of 40-45 indicates “Serious symptoms (e.g., suicidal ideation, severe obsessional
rituals . . . ) OR any serious impairment in social, occupational, or school functioning (e.g., no
friends, unable to keep a job).” See AM. PSYCHIATRIC ASS’N, DIAGNOSTIC AND STATISTICAL
MANUAL OF MENTAL DISORDERS (4th ed. 2000) (attached to Original Complaint, ECF 1, as Ex.
16).

® The Board erroneously comments on Plaintiff experiencing “just four months” of LIMDU and
being released from LIMDU on Oct. 12, 2010. Board Decision, Ex. A at9 & n.22. To the contrary,
the Oct. 12, 2010 medical record indicates that further follow-up with neurology is necessary and
kept Plaintiff on LIMDU until at least Dec. 17, 2010. AR 83; 178-179. Plaintiff spent six months
on LIMDU, and was only released from LIMDU following transfer to a non-operational billet.

12
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things—anxiety, depression, chronic fatigue, migraines, and insomnia attributable to PTSD. It
was clear he would not be fit or able to return to operational service as an Infantry Marine, so
Plaintiff entered the Voluntary Separation Program (“VSP”), which is a force-shaping tool that
provides a financial incentive for Marines to leave service early.®

41.  For Plaintiff, “early” meant only two months; his End of Active Service date was
moved up from June 2013 to April 2013, but it was the best option he had, knowing that he was
unfit for operational duty and that he therefore had no realistic opportunity to earn promotion, or
continue his service as an infantry Marine. VSP spared Plaintiff the indignity of being removed
from the Marine Corps involuntarily, which would have been the inevitable alternative under the
Marine Corps’ “up-0r-out” system that results in a Marine being involuntarily discharged after
twice failing to promote. Plaintiff separated from the Marine Corps on April 1, 2013.

C. Plaintiff’s Unfitting TBI And PTSD Symptoms At Discharge

42, In January 2013, while still on active duty, Plaintiff underwent comprehensive TBI
and PTSD evaluations. This evaluation resulted in additional diagnoses of subordinate conditions
(that is, conditions that were, themselves, the results of Plaintiff’s TBI and PTSD), including post-
concussion syndrome / cognitive impairment, primary insomnia, generalized anxiety disorder,
panic disorder with agoraphobia, and major depressive disorder. See AR 56-74. Based on the
January 2013 evaluations, Plaintiff received, in October 2013, a 70% disability rating for TBI,
including subordinate diagnoses of post-concussion syndrome and cognitive impairment, and a
separate 70% disability rating for PTSD, including subordinate diagnoses of general anxiety

disorder, panic disorder with agoraphobia, and major depressive disorder. AR 104-09. Plaintiff’s

% Despite this Court’s guidance, the Board dismissed out of hand Plaintiff’s sworn statement
explaining why he applied for VSP. See Valles-Prieto, 159 Fed. Cl. at 617-18 (holding that a
petitioner’s testimony is relevant evidence that must be considered by the Board).

13
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February 2013 final military separation physical noted many similar symptoms; Plaintiff suffered
from, among other things, TBI, delayed PTSD, hearing loss, tinnitus, dizziness, vertigo,
lightheadedness, memory lapses, night sweats, anxiety, headaches, and depression—yet, contrary
to DoD policy, that evaluation concluded he was fit to be released without limitations. AR 99.

43. In April 2018, after years of struggling with his TBI- and PTSD-related symptoms,
Plaintiff sought correction of his military records from the Board to reflect the medical retirement
he should have received upon separation. Plaintiff explained that the Navy erred by not referring
him for disability processing because his TBI and PTSD rendered him incapable of performing the
duties of his rating as a Marine Infantry Unit Leader. Plaintiff should have been referred to the
DES, where he should have been found unfit for service and medically retired. Plaintiff’s request
in April 2018, as it remains today, is that the Board correct this injustice by correcting his record
to reflect the military retirement that would have resulted from a proper referral and properly
conducted DES process.

1. THE MILITARY DISABILITY EVALUATION SYSTEM
A. Legal And Regulatory Guidance

44, Chapter 61 of Title 10 of the U.S. Code authorizes “the Secretary concerned” to
medically retire a servicemember who “is unfit to perform the duties of the member’s office, grade,
rank, or rating because of physical disability incurred while entitled to basic pay or while absent
as described in subsection (¢)(3).” 10 U.S.C. § 1201(a). The law requires that (1) “the disability
is of a permanent nature and stable,” (2) “the disability is not the result of the member’s intentional
misconduct or willful neglect, and was not incurred during a period of unauthorized absence,” and
(3) the member either served for at least 20 years or “the disability is at least 30 percent under the

standard schedule of rating disabilities in use by the Department of Veterans Affairs at the time of
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the determination.” 10 U.S.C. § 1201(b). Servicemembers eligible for a disability retirement
include “member[s] of a regular component of the armed forces entitled to basic pay.” Id.

45.  Title 10 also establishes the Disability Evaluation System process through which
the Navy and other military departments discharge disabled servicemembers. The DES process
authorizes the Secretaries within the Department of Defense, including the Secretary of the Navy,
to separate a servicemember when a Secretary determines that the servicemember is unfit to
perform the duties of his or her office, grade, rank, or rating due to disability. Each Secretary has
broad discretion to implement regulations for determining fitness for continued service. See 10
U.S.C. § 1216 (a)-(b).

46. A regulation promulgated by the Secretary of the Navy, SECNAVINST 1850.4E,
establishes the DES process for Navy and Marine Corps servicemembers under the provisions of
Chapter 61 of Title 10 of the U.S. Code and DoDI 1332.38.

B. DES Referral

47.  Commanding officers and individual medical officers are required to identify
promptly for disability evaluation any servicemember having a physical impairment, which
renders questionable the ability of said servicemember to perform reasonably the duties of their
office, grade, rank, or rating. See SECNAVINST 1850.4E encl. 1 § 1005; id. encl. 3 § 3106.

48. A DES referral must be made within one year from the date of diagnosis of a
medical condition that does not appear to meet medical retention standards, but may be earlier if
the examiner determines that the servicemember will not be capable of returning to duty within
one year. See DoDI 1332.38 encl. 3, pt. 1, 8 E3.P1.6.1.

C. MEB Evaluation

49.  After referral, the first phase of the DES process involves review by a Medical

Evaluation Board (“MEB”) of an individual’s medical status and duty limitations. See id.
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8 E3.P1.2.1. The MEB is charged with determining whether any of a servicemember’s medical
conditions render the servicemember unable to meet the retention standards set forth by the
servicemember’s particular military branch. See DoDI 1332.38 encl. 4, attach. 1,
8E4.A1.1.2.11.2.

50.  The MEB does not state a conclusion of unfitness due to disability, or assign a
disability percentage rating, but instead documents a medical opinion that informs the next phase
of the DES process to the extent that it proceeds. See SECNAVINST 1850.4E encl. 3, § 3104. If
the MEB decides that none of the servicemember’s medical conditions render the servicemember
unable to meet retention standards, the member is returned to full active duty.

51. However, if the MEB decides that one or more of the servicemember’s medical
conditions render the servicemember unable to meet retention standards, the member is referred
to an informal Physical Evaluation Board (“PEB”) process within DES. See DoDI 1332.38
encl. 4, § E4.A1.1.2.11.4; SECNAVINST 1850.4E encl. 3, § 3201.

D. PEB Process

52. Upon referral from an MEB, an informal PEB renders a decision on fitness. A
servicemember can be found: (a) fit for duty; (b) unfit for duty but ineligible for disability benefits
because, among other reasons, the disabling condition was not incurred in the line of duty, existed
prior to service, was the result of intentional misconduct or wilful neglect, or was incurred during
an unauthorized absence; (c) unfit for duty and eligible for medical separation with disability
severance pay; or (d) unfit for duty and eligible for medical retirement with disability retirement
pay and other benefits. See generally DoDI 1332.38.

53.  DoDI 1332.38 requires that a servicemember be found unfit if the evidence
“establishes that the member, due to physical disability, is unable to reasonably perform the duties
of his or her office, grade, rank, or rating.” See DoDI 1332.38 encl. 3, § E3.P3.2.1. In making a
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determination of a member’s ability to so perform his or her duties, DoDI 1332.38 provides the
following criteria for consideration: Whether the “medical condition represents a decided medical
risk to the health of the member or to the welfare of other members were the member to continue
on active duty” and whether the “medical condition imposes unreasonable requirements on the
military to maintain or protect the member.” See id. 8§ E3.P3.2.2.1-2.2.2.

54, If a servicemember is found unfit and eligible for disability benefits (i.e., under
outcomes (c) or (d) above), the PEB must assign a percentage disability rating for each unfitting
condition in accordance with Veterans Affairs Schedule for Rating Disabilities (“VASRD”)
pursuant to 10 U.S.C. 8 1216a. Title 10 of the U.S. Code and the rules of each of the service
branches mandate that the armed forces follow the VASRD when rating the disability of
servicemembers found unfit for duty due to disability. See 10 U.S.C. 8§88 1201, 1203; National
Defense Authorization Act for Fiscal Year 2008, Pub. L. No. 110-181, § 1642(a), 122 Stat 465
(codified at 10 U.S.C. § 1216a).

55. A PEB’s disability rating controls the amount of military benefits and services to
which the servicemember is entitled upon discharge. A disability rating below 30 percent dictates
that a servicemember is “medically separated” with a one-time, lump-sum, severance payment and
no additional benefits. A disability rating of 30 percent or above dictates that a servicemember is
“medically retired” with disability retirement pay and other benefits, such as lifetime healthcare
coverage and military commissary and exchange privileges. See 10 U.S.C. § 1201.

56. A servicemember found unfit may appeal the informal PEB’s decision in writing
or in person at a formal PEB hearing with legal representation. See DoDI 1332.38 encl. 3, 8§
E3.P1.3.3.4-3.3.5. A servicemember found fit for duty is not entitled to a formal PEB since a

finding of fit does not cause involuntary separation due to disability. See id. 8§ E3.P1.3.3.1.2.
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I1l.  PROCEDURAL HISTORY

57. Plaintiff first applied to the Board for correction of his record in April 2018. The
Board sought a medical advisory opinion, which was submitted to the Board on April 11, 2019.
Plaintiff responded to the advisory opinion on July 23, 2019. The Board issued its decision,
denying Plaintiff’s application, on August 5, 2019. This lawsuit followed, when Plaintiff filed his
Original Complaint on October 6, 2021. ECF No. 1.

58. Following oral argument and mutual Motions for Judgment on the Administrative
Record, the parties agreed that the matter should be remanded to the Board for further
consideration. This Court so ordered on September 21, 2022.

59. Plaintiff submitted a supplemental brief to the Board on November 18, 2022.° The
Board again requested a medical advisory opinion, which was sent to Plaintiff on February 20,
2023, and Plaintiff again responded to the opinion on March 16, 2023. Finally, the Board issued
a second denial of Plaintiff’s application on or about May 8, 2023. Unfortunately, the Board’s
decision is once again arbitrary, capricious, unsupported by substantial evidence, and contrary to
law. Indeed, the Board proactively disclaimed its obligation to follow controlling laws and
regulations in evaluating Plaintiff’s application. This Amended Complaint follows.

IV.  PLAINTIFF MET HIS BURDON TO SHOW BOTH ERROR AND INJUSTICE BY
SHOWING THAT HE WAS UNFIT FOR SERVICE AT DISCHARGE

60. Plaintiff demonstrated that he was unlawfully and unjustly discharged without
appropriate medical processing, and he should have been referred to the DES system and,
ultimately, medically retired, by showing that he was unfit to perform the duties of his office,

grade, rank, or rating at the time of his separation. See SECNAVINST 1850.4E, pt. 3, § 3301

10 Plaintiff attaches to this Amended Complaint, as Exhibit B, his supplemental memorandum to
the Board, and hereby incorporates it by reference into this Amended Complaint.
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(“The sole standard to be used in making determinations of physical disability as a basis for
retirement or separation is unfitness to perform the duties of office, grade, rank or rating.”).

61.  Atthe outset, there is no dispute over whether Plaintiff meets every requirement for
medical retirement other than unfitness to perform his duties. His disabilities were (and are) of a
permanent nature and stable (indeed, he suffers the effects of his disabilities to this day), they were
not the result of misconduct or willful neglect, they are at least 30 percent disabling under the
standard schedule of ratings established by the VA, and they were incurred on active duty while
entitled to basic pay (in fact, they were incurred in combat while deployed). See 10 U.S.C. § 1201.

A. The Medical Evidence Shows That Plaintiff Was Substantially Impaired By
His Unfitting Conditions

62. In his application and supporting materials, Plaintiff demonstrated that, from the
time of his injury in June 2010 through the end of his service in the Marine Corps, he suffered
consistent—and consistently deteriorating—symptoms from his unfitting conditions of PTSD and
TBI. Just a few months after his injury, Plaintiff underwent a neuropsychological evaluation with
Dr. Karen Johnson of Carolina Psychological Health Services. AR. 178. Dr. Johnson diagnosed
Plaintiff with cognitive disorder, chronic moderate PTSD, and a Global Assessment of Functioning
(“GAF”) score of 40-45, based on clinical evaluations in July and September 2010. Id. In January
of 2013, just a few months before Plaintiff was discharged from the Marine Corps, he was
evaluated by psychiatrist Dr. Ray Vogel, who assessed Plaintiff at a GAF score of 40. AR 57. In
other words, at the time of his discharge, Plaintiff’s deteriorating symptoms of cognitive
impairment characterized by “[sJome impairment in reality testing or communication; or major
impairment in several areas, such as work or school, family relations, judgment, thinking, or

mood” were unfitting for continued service in the Marine Corps. AR 106.
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63. In her 2010 examination of Plaintiff, Dr. Johnson diagnosed Plaintiff with cognitive
disorder and chronic, moderate PTSD. AR 178. She noted a decline in neurocognitive abilities,
“[s]ignificant proactive interference effects, wherein previously learned information interfered
with [the] ability to learn new information,” and “impaired processing speed.” 1d. Based on her
diagnoses, Dr. Johnson expressed concern regarding Plaintiff’s future. 1d. Indeed, even the Board
acknowledged this evaluation as “potential” evidence that Plaintiff’s conditions interfered with his
ability to perform the duties of his office, grade, rank, or rating. See Board Decision, Ex. A at 9
& n.22. Unfortunately the Board chose to ignore this evidence, based on a mis-reading of other
evidence in the record.!* This medical evaluation alone should have been sufficient notice to
Plaintiff’s superiors that he needed be evaluated via the DES process.

64. However, the later evaluation by Dr. VVogel, just a few months prior to Plaintiff’s
discharge, shows that Plaintiff’s condition had deteriorated, and provides more detailed evidence
that Plaintiff was unfit to perform the duties of his office, grade, rank, or rating. Dr. Vogel found
that Plaintiff’s PTSD was connected to additional diagnoses of insomnia, generalized anxiety
disorder, panic disorder with agoraphobia, and major depressive disorder. AR 56-57. Plaintiff
experienced “chronic, severe symptoms of intensive revivification or re-experiencing; avoidance

of possible triggering factors, with numbing of responsiveness; and hyperarousal of the autonomic

11 Specifically, the Board cited a medical appointment eight days later, on October 12, 2010, that
was scheduled to evaluate whether Plaintiff could safely return to normal service; the Board
mischaracterized the outcome of that appointment as having determined that Plaintiff’s condition
had improved such that he could be removed from LIMDU. See Board Decision, Ex. A at 9 n.22.
In fact, the outcome of the appointment was that Plaintiff was kept on LIMDU and referred for a
follow-up neurology appointment before he would be permitted to return to normal duty status.
AR 178-179. Plaintiff was not, in fact, removed from LIMDU until over two months later, after
he had formally checked in to his non-operational, out-of-rate FMTB-E billet. The Board also
cited Plaintiff’s subsequent performance at FMTB-E; the fallacy of this reasoning, which
dominates the Board’s decision, is discussed below.

20

Appx1452



Case: 24-2306  Document: 43 Page: 123  Filed: 03/14/2025

Case 1:21-cv-01970-LAS Document 42 Filed 07/07/23 Page 21 of 47

nervous system.” AR 58. Plaintiff’s panic disorder caused “severe, acute anxiety which can be
temporarily debilitating and far-reaching in its effects.” 1d. “It limits his mobility and makes it
difficult to go anywhere or do anything out of the ordinary or outside of his narrowed comfort
zone.” 1d.

65. Dr. Vogel noted that Plaintiff’s TBI caused “serious memory deficits, visual spatial
disturbances, apraxia, communicational deficits, increased verbal explosiveness, social aversion,
and impaired executive functioning.” AR 58. Dr. Vogel characterized Plaintiff’s memory deficits
as “substantial and persistent.” AR 68. Plaintiff’s visual spatial orientation was impaired,
including his ability to navigate, such that “he has gotten lost just going home,” and had to rely on
his wife to do most of the driving. AR 70.

66. Plaintiff also highlighted evidence that his symptoms were persistent and
continuous, albeit treated piecemeal, from the time of his injury through his discharge from the
Marine Corps. The major depression associated with his PTSD was a recurrent cause of medical
treatment and, on occasion, hospitalization, but the history of PTSD-related depression is just one
example. Another would be the combination of nausea and vertigo secondary to Plaintiff’s TBI:

o Plaintiff was prescribed Quetiapine Fumarate for nightmares until June 16, 2010. AR 427.
e On September 14, 2011, he was diagnosed with a single episode of major depressive
disorder based on extreme irritability, decreased memory and concentration, and
anhedonia. The medical provider also noted that Plaintiff reported having suffered these

symptoms for 18 months at that point. AR 181.

o Plaintiff was prescribed Promethazine HCI for nausea and vomiting until October 4, 2011.

AR 427.

o Plaintiff was prescribed Ondansetron (Zofran ODT) for nausea until June 2, 2012. AR 426.
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e On January 4, 2013, Plaintiff was again diagnosed with major depression and was
prescribed Venlafaxine (Effexor), a drug indicated for the treatment of major depressive
disorder.'> AR 157-62; 182-83.

e OnJanuary 22, 2013, Plaintiff was again seen for major depression, this time reporting at
least a five-month history of “exacerbated depression.” Ex. A at 8.

o Plaintiff was prescribed Propranolol HCI for the treatment of anxiety until January 2013.
AR 426.

e On February 4, 2013, Plaintiff was referred back to the Naval Health Clinic Camp Lejeune
Mental Health Clinic for acute anxiety and anger. Plaintiff reported six months of
increasing TBI and PTSD symptoms. Id.

e On February 13, 2013, Plaintiff’s separation physical noted delayed PTSD, sensorineural
hearing loss, major depression, history of TBI, and various secondary symptoms of PTSD
and TBI, including “[d]izziness, vertigo, and lightheadedness.” AR 37, 188.

e On February 14, 2013, Plaintiff was examined and again diagnosed with PTSD, history of
TBI, and multiple secondary symptoms of those conditions. Plaintiff was recommended
to undergo continued mental health follow-ups. AR 189.

e On February 21, 2013, Plaintiff again discussed the medications he was taking for PTSD
and depression with a health provider. AR 149-52. Plaintiff reported to this provider that

he experienced a “constant state of vertigo.” Id.

12.U.S. Food and Drug Administration, EFFEXOR — venlafaxine hydrochloride tablet,
https://www.accessdata.fda.gov/drugsatfda_docs/label/2008/020151s0511bl.pdf.
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B. Plaintiff Demonstrated How His Disabilities Directly Interfered With The
Duties Of His Office, Grade, Rank, Or Rating

67. Plaintiff explained his duties and associated tasks in detail and further explained
how his medical condition prevented him from the performance of the duties of his office, grade,
rank, or rating. Plaintiff explained that he was an infantry Marine, which is a combat-oriented
role. “Infantry Marines,” including Infantry Unit Leaders, are “combat leader[s]” who “locate,
close with and destroy the enemy by fire and maneuver” and are “able to secure and defend
[them]self and vital terrain.” MOS Manual § 3110, q 1.

68.  Plaintiff’s rating, Infantry Unit Leader (MOS 0369), required him to supervise and
coordinate “the establishment and operation of unit command posts, the fire and movement
between tactical units, the fire of supporting arms, and the unit resupply and casualty evacuation
effort.” Seeid., 1 16(a). The Marine Corps Infantry Training and Readiness Manual explains that
an Infantry Unit Leader must be capable of “control[ling] the fire and maneuver of his assigned

99 ¢

section,” “repel[ling] the enemy assault by fire and close combat,” “[e]ngag[ing] targets with an
M136 or M72A7 light anti-armor weapon and an M67 hand grenade,” “request[ing] close air
support,” and ‘“navigat[ing] to designated points using a topographic map, lensatic compass,
protractor, and global positioning equipment while dismounted and mounted.” Marine Corps
Infantry Training and Readiness Manual, NAVMC 3500.44C, at 9-3 to 9-17. Indeed, spatial
awareness—from navigation to directing the deployment of air and artillery power on the
battlefield—is a particularly important capability for both infantry Marines generally, and Infantry
Unit Leaders in particular. See, e.g., id. at 8-3 to 8-5, 9-11 to 9-21 (emphasizing navigation and
directing of close air support).

69. Plaintiff explained to the Board that his own experience as an infantry Marine bore

out these requirements. Plaintiff’s Navy and Marine Corps Achievement Medal with Combat
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Distinguishing Device and Combat V was awarded, at least in part, based on Plaintiff “expos[ing]
himself to the enemy’s small arms fire” during an attack in order to “gather[ ] direction and
distance and formulate[ ] an artillery call for fire mission on the enemy’s position.” AR 49.
Plaintiff’s FITREPs from his time deployed extol his accomplishments in controlling “air assets
on several occasions while conducting aerial reconnaissance of certain areas where future patrols
and operations were to occur.” AR 373.

70. These requirements are incompatible with Plaintiff’s medical condition following
his June 2010 blast injury. This is why he was never able to return to operational duty. The spatial
disorientation caused by Plaintiff’s TBI caused him to “get[ ] lost in unfamiliar surroundings,
ha[ve] difficulty reading maps, following directions and judging distances[, and have] difficulty
using assistive devices such as GPS.” AR 70. He could hardly be expected to fulfill the Infantry
Unit Leader duties of navigating with a map and compass, conducting mounted and unmounted
land navigation, and navigating with a GPS.

71. Following his blast injury, Plaintiff was “[o]ccasionally disoriented to two of the
four aspects (person, time, place, situation) of orientation or often disoriented to one aspect of
orientation,” AR 69, and he could hardly be expected to calculate an artillery call for fire or request
and direct close air support. Indeed, to this day Plaintiff has difficulty calculating anything; in a
March, 2018, evaluation with Dr. Michael Blumenfield, Dr. Blumenfield noted that Plaintiff
“could calculate that there are 20 nickels in a dollar, but when calculating how much was 22
nickels, he said $1.20.” AR 165.

72.  An Infantry Unit Leader, like most military leaders, requires exceptional
communication skills to direct his subordinates. See, e.g., Fuentes v. United States, No. 20-230C,

2021 WL 6015180, at *28 (Fed. CI. Dec. 10, 2021) (The duties of servicemembers who “served
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in leadership roles . . . include[ ] communicating with subordinates during missions.”). But
Plaintiff’s TBI caused “apraxia, communicational deficits, increased verbal explosiveness, social
aversion, and impaired executive functioning.” AR 58.

73. Plaintiff could hardly be expected to operate effectively, adapt to changing
circumstances, or manage the anxiety that naturally accompanies a dangerous situation in the
combat environment that is the bread and butter of infantry Marines when his “Panic Disorder
([w]ith Agoraphobia) brings severe, acute anxiety which can be temporarily debilitating and far-
reaching in its effects upon the [Plaintiff’s] life,” and “makes it difficult to go anywhere or do
anything out of the ordinary or outside of his narrowed comfort zone.” AR 58.

74. Further, Plaintiff explained that additional considerations listed in DoDI 1332.38
supported his application. One such additional consideration is whether a servicemember’s
condition poses a decided medical risk to himself or the welfare of his fellow members. As an
Infantry Unit Leader, had he ever returned to operational duty in his own rating, Plaintiff would
have been at significant risk of suffering severe, acute anxiety that could be temporarily
debilitating in the midst of a combat operation.

75. His medical record indicated that his TBI and PTSD caused “chronic, severe
symptoms of intrusive revivification or re-experiencing” of trauma, “recurrent episodes of intense,
panic-level anxiety” including a “pounding heart, sweating, shortness of breath, trembling, and

2 e

sense of impending doom,” “visual spatial disturbances,” “los[ing] track of brief moments of

2 (13

time,” “substantial and persistent memory deficits,” “difficulty maintaining attention or
concentration on a task . . . for more than a moment’s time,” problems understanding “spoken

and written language” and “learning new material,” and “[m]oderately impaired judgment.” AR

57, 68-70. Plaintiff’s panic disorder brought “severe, acute anxiety which [could] be temporarily
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debilitating,” limited Petitioner’s “mobility,” and made it “difficult to go anywhere or do anything
out of the ordinary.” AR 58.

76. A panic attack in the midst of combat would have been a recipe for disaster, both
for Plaintiff and for the Marines serving under him; his condition posed a clear risk to his own
welfare and to the safety of his fellow servicemembers.

77.  Another DoDI 1332.38 consideration Plaintiff addressed is whether a
servicemember’s condition imposes an unreasonable requirement on the military to protect and
maintain him. Plaintiff explained (and as demonstrated above, his medical record revealed) that
he required consistent treatment for major depressive disorder caused by his PTSD and for vertigo
and nausea caused by his TBI. See, e.g., AR 64 (Dr. Vogel stating that Petitioner “needs to seek
follow up treatment . . . including medication management and ‘talk therapy,” and
cognitive/memory enhancement services, in order to alleviate the many symptoms and conditions
which have developed while he has been in the service.”). Plaintiff’s persistent cognitive,
emotional, and mental health issues required constant treatment, which he could not have received
in the sort of overseas combat environment that is typical for an infantry Marine. He may have
been able to get the treatment he needed at FMTB-E, but it would have imposed an unreasonable
requirement on the service to continue to provide Plaintiff necessary treatment during an
operational tour, which is the duty Plaintiff is expected to perform as an Infantry Unit Leader.

78.  Plaintiff thoroughly demonstrated that he had suffered an error and injustice insofar
as he was unfit to perform the duties of his office, grade, rank, or rating at the time of his discharge,
that he should have been referred for DES processing, and that he should have been medically

retired for unfitting conditions that were at least 30% disabling. Unfortunately, the Board relied
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on inapposite evidence, misapplication of the law, and fallacious reasoning to deny Plaintiff the
correction to which he is entitled.

V. THE BOARD’S DECISION WAS ARBITRARY, CAPRICIOUS, UNSUPPORTED
BY SUBSTANTIAL EVIDENCE, AND CONTRARY TO LAW

79. The Board’s most recent denial of Plaintiff’s application is arbitrary, capricious,
unsupported by substantial evidence and contrary to law. The Board appears to be inappropriately
fixated on Plaintiff’s apparently adequate performance at FMTB-E™ and his participation in the
VSP. In pursuing this fixation, the Board disclaimed its legal and regulatory obligations,
capriciously and inconsistently applied the presumption of regularity, adopted inconsistent
interpretations of the evidence, and, yet again, failed to meaningfully confront the reality of the
duties required of Plaintiff’s office, grade, rank, or rating.

A The Board’s Decision Is Tainted By Its Rejection Of Legal Authority

80.  The Board announces, “as a preliminary matter,” that it is “not the PEB and does
not make medical fitness determinations.” Board Decision, Ex. A at 3. The Board then goes on
to disclaim any obligation to rely upon or apply the controlling regulations: “Neither DoDI 1332.38
nor SECNAVINST 1850.4E applies to this Board; rather, they provide regulatory guidelines for
the Board to use in assessing whether there exists an error or injustice in your naval record.” Id.
The Board rejects the authority of this Court, claiming that reliance on caselaw such as Nyan v.
United States is “misplaced.” Id. at 3—4. From this, the Board concludes that it “did not err in
failing to make explicit findings as to the duties of [Plaintiff’s] ‘office, grade, rank, or rating’ as

an Infantry Unit Leader at the E-6 paygrade in Docket No. 3901-18.” Id. at 4.

13 Plaintiff disputes this characterization and presented substantial evidence that his performance,
even in the non-operational environment of FMTB-E, suffered significantly as a result of his
disabling conditions. That said, even if the characterization were accurate, it would be inapposite.
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81.  These assertions are simply false. The guidance in both of the Nyan cases was
directed to the Board, and numerous other cases have held that, when evaluating whether a
servicemember should have been referred to the DES process, the Board must apply the standards
that a PEB would apply (namely, DoDI 1332.38 and SECNAVINST 1850.4E). See Nyan I, 153
Fed. CI. 234; Nyan Il, 154 Fed. Cl. at 468 (remanding to the Board with direction to make the
findings required by the opinion in Nyan 1); see also, e.g., Kelly v. United States, 157 Fed. Cl. 114,
119 (Fed. CI. 2021), vacated on other grounds, 69 F.4th 887 (Fed. Cir. 2023) (“Although Plaintiff
was never referred to the PEB for evaluation before the Navy discharged him, the standard and
related considerations established in SECNAVINST 1850.4E, as discussed above, guide the Court
in evaluating the propriety of the BCNR’s decision-making process.”) (citing Sawyer v. United
States, 930 F.2d 1577, 1581 (Fed. Cir. 1991) (recognizing the BCNR “is competent to make a
disability determination in the first instance”); Beckham v. United States, 392 F.2d 619, 622 (Ct.
Cl. 1968) (recognizing the BCNR, “like other administrative bodies, is bound by its own
regulations™)). The Board’s position is also directly at odds with this Court’s remand instructions,
which directed the Board to “[c]onsider all relevant evidence, apply the relevant criteria for
assessing a service member’s fitness, as set forth in Secretary of the Navy Instruction
(SECNAVINST) 1850.4E and Department of Defense Instruction (DoDI) 1332.38 § E3.P3.2.1.”
ECF No. 35 at 5 (Joint Motion for a Voluntary Remand); see also ECF No. 36 (order granting
Joint Motion for a Voluntary Remand).

82.  That the Board’s decision was contrary to law IS unsurprising given that the Board
refused to rely on precedent, law, or its own regulations. This decision infected every subsequent

piece of the Board’s analysis, from its misapplication of the presumption of regularity, to its
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analysis of facts, to its refusal, yet again, to seriously consider the duties required of Plaintiff’s
office, grade, rank, or rating.

B. The Board Applied Standards Of Review That Are Contrary To Controlling
Authority

83. Perhaps influenced by its rejection of controlling law and authority, the Board
repeatedly relied on standards of review and the application of burdens that are not supported by
(or that actively contradict) law and regulations.

84.  For example, the Board acknowledged that Plaintiff’s separation physical** did not
comply with regulations in place at the time. Nevertheless, the Board applied the presumption of
regularity to the separation physical and blamed Plaintiff for the examining physician’s failure to
comply with regulations. See Board Decision, Ex. A at 18. This mistake may be due to the Board’s
failure to reference the appropriate policy guidance; the Board claims to have referenced the Navy
MANMED, id. at 18 n.40, but the regulation cited was promulgated as policy guidance from the
Assistance Secretary of Defense for Health Affairs, see Dep 't of Defense, Memorandum Regarding
Policy Guidance for Separation Physical Examinations (Oct. 14, 2005), Ex. C. The policy
guidance, which was in force at the time of Plaintiff’s separation physical, places the burden of
compliance on “military treatment facilities and commands and commanders at all levels,” not the
servicemember. 1d. The policy in place at the time required that, “at a minimum, a separation
physical examination . . . will include . . . any indicated specialty consultations.” Id. Plaintiff’s
separation physical indicated a need for neurology consultation, but such a consultation is nowhere

to be found in Plaintiff’s record; his separation physical was irregular and not conducted in

14 Along with Plaintiffs FITREPs at FMTB-E, this separation physical is one of the two pieces of
evidence the Board most heavily relied upon.
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compliance with military standards. Therefore, the separation physical is not entitled to the
presumption of regularity.

85. The Board ignored the responsibility Plaintiff’s command had to monitor his well-
being and to participate, as necessary, in the DES process. Indeed, the Board even asserted that
only medical providers, not military leaders, were relevant to MEB referral, and thereby dismissed
without consideration relevant evidence that Plaintiff’s superiors were aware of and had
commented on the fact that Plaintiff’s condition rendered him unfit for service as an infantry
Marine. Board Decision, Ex. A at 11 (“This advice did not come from any medical providers, and
it is their assessment which is relevant to a MEB referral.”). This is patently false; a
servicemember’s command is also obligated to identify members for referral, and, as such,
Plaintiff’s superiors’ opinions regarding his fitness for operational duty are, as a matter of Navy
regulations, relevant to evaluating Plaintiff’s fitness. See SECNAVINST 1850.4E encl. 1 § 1005
(“[L]ine commanders, commanding officers of MTFs and individual medical and dental officers
shall promptly identify for evaluation by Medical Boards and appropriate referral to the PEB under
this instruction, those members presenting for medical care whose physical or mental fitness to
continue naval service is questionable.”); id. encl. 3 § 3106 (same).

86.  Elsewhere, the Board invents standards of review out of whole cloth. The sole,
unambiguous standard for fitness is whether a servicemember is “unable to reasonably perform
the duties of his or her office, grade, rank, or rating.” DoDI 1332.38 encl. 3, pt. 3, § E3.P3.2.1.
Nonetheless, the Board reduced this requirement to the duties Plaintiff “would have been

performing as an Infantry Unit Leader assigned to an operational Marine combat unit in a garrison
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environment.”®® Board Decision, Ex. A at 15 (emphasis added). There is absolutely no support
for limiting consideration to duties in a garrison environment; even the Board acknowledges that
it runs counter to “the pattern of repeated deployments reflected in [Plaintiff’s] own career.” Id.
Such a limitation also blatantly contradicts controlling authority.

87. Department of Defense guidance makes clear that the fitness determination must
be based on the full range of common military tasks a servicemember is expected to perform in
their office, grade, rank, or rating. DoDI 1332.38 encl. 3, pt. 3, § E3.P3.4.1.1. “Determining
whether a member can reasonably perform his or her duties includes consideration of”
deployability. 1d. 88 E.3.P.3.4.1, 4.3.1 (fitness determination requires considering, “[w]hen a
Service member’s office, grade, rank or rating requires deployability, whether a member’s medical
condition(s) prevents positioning the member individually or as part of a unit with or without prior
notification to a location outside the Continental United States”). As discussed above, an Infantry
Unit Leader’s key task is combat; deployability is a crucial consideration, as is capacity to engage
in combat. As an Infantry Unit Leader, Plaintiff’s ability to perform the duties of his office, grade,
rank, or rating cannot be divorced from theatre operations or the train-up periods associated with
deployment. An infantry Marine who cannot “locate, close with and destroy the enemy” by fire
and maneuver or “secure and defend [themselves] and vital terrain” is not fit to perform the duties
of his office, grade, rank or rating. MOS Manual § 3110, { 1.

88.  To be sure, there are many roles in the U.S. military in which deployability is not

intrinsically linked to the duties of one’s office, grade, rank, or rating.*® A non-deployable chaplain

15 As Plaintiff explains above, the Board’s assertion that Plaintiff’s duties at FMTB-E were
comparable to those of an infantry Marine, even in the inappropriately limited ‘“garrison
environment,” is false; even if it weren’t, such a limitation on duties considered is unjustifiable.

16 Plaintiff does not concede that there are any such noncombatant roles within the Marine Corps.
As explained at greater length in Plaintiff’s Original Complaint, ECF No. 1 at 9-10, and Motion
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may minister to and counsel servicemembers effectively in the garrison environment. A military
healthcare provider can spend their entire career in stateside medical facilities. But there are no
chaplains or healthcare providers in the Marine Corps. Unlike his chaplain and healthcare trainees
at FMTB-E, Plaintiff’s rate cannot be limited to a “garrison environment.” The Board offers no
plausible explanation for how a Marine can lead others in combat, or locate, close with, and destroy
the enemy, in a garrison environment. Infantry Unit Leaders, like Infantry Riflemen (Plaintiff’s
prior PMOS), are combatants, first and foremost.

89. The Board’s fabricated “garrison environment” is a tacit acknowledgment that
Plaintiff was clearly unfit for operational infantry service. Unable to square this acknowledgment
with its decision, the Board attempted to suggest that Plaintiff could instead serve as something of
a noncombatant combatant in a “garrison environment.” But such service necessarily excludes the
most important common military tasks required of an Infantry Unit Leader; there is no support to
be found in any Marine Corps regulation cited by the Board nor any that Plaintiff is aware of for a
Marine infantryman who can neither deploy nor fight.

90.  The Board’s reasoning was contrary to law and resulted in a decision that was
arbitrary, capricious, contrary to law, and unsupported by substantial evidence.

C. The Board’s Reliance On FMTB-E FITREPS Is Thoroughly Misplaced

91. The Board relied extensively on Plaintiff’s allegedly adequate performance at
FMTB-E to conclude that Plaintiff was fit to perform the duties of his office, grade, rank, and

rating. See, e.g., Board Decision, Ex. A at 9 n.22 (dismissing evidence that Plaintiff’s medical

for Judgment on the Administrative Record, ECF No. 20 at 10, the Marine Corps maintains by
both doctrine and regulation a strong culture of “every Marine a rifleman.” This sets the Marine
Corps apart from the other service branches and leaves it doubtful that a nondeployable
servicemember could be fit for service in any Marine Corps role. However, the Court need not
come to any conclusions about the Marine Corps as a whole; Plaintiff’s PMOS was indisputably
a combat role, even relative to other ratings in the broadly combat-oriented Marine Corps.
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record reflected unfitness as early as his October 4, 2010 neuropsychological examination based,
in part, on his “successful performance of duties over the next 28 months”); see also id. at 14-16.
This reliance is thoroughly misplaced.

92. Plaintiff explained that, according to what he was told by his superiors (and his
actual experience in the billet), his orders to FMTB-E were intended to provide him with a non-
operational respite from the rigors of infantry life. See, e.g., Suppl. Memo., Ex. B at 15; AR 26.
Indeed, the Board acknowledged that Plaintiff’s orders to FMTB-E were “likely based upon the
needs of the Marine Corps and/or a desire to provide you the well-deserve[d] opportunity to
‘take a knee’ after your multiple combat deployments.” Board Decision, Ex. A at 12 (emphasis
added). FMTB-E was light duty, a sort of “de facto LIMDU.” Despite this acknowledgment, the
Board inappropriately treated performance at FMTB-E as a proxy for ability to perform in an
infantry Marine unit; however, the two environments are not even comparable.

93.  Plaintiff’s FITREPS from FMTB-E explain that his duties consisted of training
“Navy Medical Department personnel and Religious Program personnel in the knowledge, skills,
and abilities necessary to serve with and support the Marine Corps.” Id. at 15. Plaintiff’s
performance at FMTB-E cannot be likened to training infantry Marines for the simple and obvious
fact that Navy Medical Department personnel and Religious Program personnel are not infantry
Marines; indeed, they are expressly non-combatants. See SECNAVINST 1730.7E encl. 2, 14,
Religious Ministry Within the Department of the Navy (Mar. 11, 2019) (“Chaplains are non-
combatants. They cannot bear arms or seek weapons training in connection with their military
duties nor will they seek weapons or warfare qualifications.”); Bureau of Medicine Instruction
(BUMEDINST) 1500.33A at 3-4, Standard Organizational Policy for Navy Nursing Competencies

and Clinical Readiness (May 21, 2018) (noting that “Direct patient care is the gold standard for
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competency assessment,” while offering no reference whatsoever to combat, weapons proficiency,
or other fighting skills).

94.  The people Plaintiff was training at FMTB-E were preparing for a restorative
mission in one form or another; medical personnel help to treat illness and wounds, while chaplains
help to meet psychological and spiritual needs. But an infantry Marine’s mission is destructive;
the Infantry Unit Leader must be ready for and capable of combat. A Marine Infantry Unit Leader
supervises and coordinates “the fire and movement between tactical units, the fire of supporting
arms, and the unit resupply and casualty evacuation effort.” MOS Manual § 3110, 1 16(a). He
leads Infantry Riflemen (Plaintiff’s prior PMOS) who are “capable of the full spectrum of combat,
day or night, against opposing forces with a full spectrum of capabilities . . . .” See MOS Manual
8 3110, §1. Inshort, comparing the duties of an instructor preparing noncombatant chaplains and
medical personnel for service with Marines to the duties of an Infantry Unit Leader who must be
able to actually lead infantry Marines in combat is simply a non-sequitur.

95.  Similarly, although the Board emphasized its belief that an infantry Marine like
Plaintiff was a good fit for the role at FMTB-E, there is no getting around the fact that it simply
was not an Infantry Unit Leader billet. The billet was generally coded (hence the confusion, found
in multiple places, as to whether the BMOS should match Plaintiff’s 0369 PMOS or some other
MOS, like 3529 (the Motor Transport Maintenance Chief MOS that appears on several
documents)). This confusion is readily resolved: The Government has already conceded that
Plaintiff “was not serving in his MOS,” meaning that Plaintiff’s FMTB-E FITREPS are an
inadequate basis for evaluating his potential performance in an operational infantry unit, serving

in an Infantry Unit Leader’s role. See ECF No. 23 at 9 (Def.’s Mot. to Dismiss).
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96.  Crucially, the Board also conceded that Plaintiff’s TBI and PTSD symptoms are
not in question. See Board Decision, Ex. A at 10 (“While he [Dr. Blumenfield] confirmed your
diagnoses of PTSD and TBI, with symptoms both at the time of and since your discharge (which
were not in question) . ...”) (emphasis added). The Board may not have found a detailed analysis
of Plaintiff’s duties in Dr. Blumenfield’s report, but, as explained above, Plaintiff described those
duties and how his symptoms, “which were not in question,” impacted his ability to perform those
duties, in exacting detail. The Board attempts to explain away this concession by relying on
Plaintiff’s performance at FMTB-E, but nowhere in its decision does the Board attempt to square
Plaintiff’s symptoms with the duties of an infantry Marine. As explained above, Plaintiffs
symptoms and the duties of his office, grade, rank, or rating were incompatible—which is why
Plaintiff never returned to operational duty after his injury.

D. The Board Severely Misapplied The Presumption Of Regularity

97.  The Board’s next glaring legal error was its misapplication of the presumption of
regularity. Plaintiff, of course, does not dispute that there is a presumption of regularity that must
be overcome with evidence, but the presumption itself is not evidence, nor is it an excuse simply
to ignore clear evidence rebutting the presumption. “The presumption of regularity is not
absolute,” and where, as here, there is substantial evidence of irregularity, “[t]he presumption of
[official] regularity may also operate in reverse;” that is, in the face of evidence of irregularity,
the burden shifts to the proponent to show that an official action was regular. Ashley v. Derwinski,
2 Vet. App. 307, 309 (1992) (citing Ashley v. Derwinski, 2 Vet. App. 62, 66 (1992) (internal
quotations omitted).

98. Instead of considering whether the presumption could be overcome, the Board
merely applied the presumption to that evidence which supported its conclusion, and then used
such “presumed regular” evidence to rebut evidence that clearly showed the irregularity of the
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Marine Corps’ failure to refer Plaintiff for DES evaluation. As a matter of law, the Board’s failure
to consider the totality of the evidence in determining whether the presumption of regularity even
applies at the outset constitutes clear error. See Toomer v. Shinseki, 524 F. App’x 666, 670 (Fed.
Cir. 2013) (“Because the Veterans Court erred as a matter of law in failing to consider the totality
of Toomer’s irregularity evidence, and in weighing the Secretary’s rebuttal evidence together with
Toomer’s evidence, we remand the case for a correct application of the Ashley framework.”).

99.  As a matter of factual analysis, however, the Board’s misapplication of the
presumption of regularity also resulted in the Board simply ignoring much of the most relevant
evidence. Perhaps most egregiously, the Board entirely dismissed the extensive evidence of
debilitating TBI1 and PTSD documented by Dr. Vogel, the psychiatrist/psychologist who examined
Plaintiff for VA disability purposes; his evaluations were not accorded the presumption of
regularity. The Board dismissed Dr. Vogel’s examinations out of hand because it alleged that
“Dr. Vogel had no professional obligation to provide an accurate assessment of your condition and
its effects, as he did not evaluate you for treatment purposes.”?’ Board Decision, Ex. A at 10. The
notion that an evaluating physician would have “no professional obligation to provide an accurate
assessment” is simply ludicrous. Id. The Board’s failure to apply the presumption of regularity
to Dr. Vogel’s evaluations renders the Board’s decision arbitrary, capricious, contrary to law, and
unsupported by substantial evidence.

100. The Board itself acknowledged that there is evidence of irregularity in Plaintiff’s

course of medical treatment when it recognized the import of Dr. Johnson’s evaluation. 1d. at 9

17 Plaintiff notes that no such caveat was applied to Plaintiff’s irregularly conducted separation
physical, despite that examination also not being for treatment purposes; to the contrary, the Board
found that examination “to be persuasive evidence of [Plaintiff’s] medical fitness at the time of
[his] discharge.” Board Decision, Ex. A at 17.
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n.22. In one of its very few accurate conclusions, the Board recognized the most likely reason for
the irregularity in Plaintiff’s medical records: Plaintiff desired to return to operational duty, even
if he would never be fit to do so. See Board Decision, Ex. A at 17 (“Dr. Blumenfield quoted you
as stating your belief that ‘if you are a Marine in the infantry you do not ask for a medical
retirement.” Your words and actions are those of a Marine who desired to be found fit for
duty ....”). Regardless of the reason for the inconsistencies in Plaintiff’s medical record, the
apparent irregularity itself destroys—and even reverses the effect of—the presumption of
regularity. See United States v. Roses Inc., 706 F.2d 1563, 1567 (Fed. Cir. 1983) (“[H]ere the
presumption operates in reverse. If it appears irregular, it is irregular, and the burden shifts to the
proponent to show the contrary.”).

E. The Board Failed To Apply The Liberal Consideration Standard Required
By Statute And Department Of Defense Policy

101. As is apparent from, inter alia, the Board’s misapplication of the presumption of
regularity and its reliance on inapposite evidence like Plaintiff’s FMTB-E FITREPs, the Board
also failed to apply the liberal consideration standard of review mandated by both statute and
Department of Defense (“DoD”) policy. See 10 U.S.C. § 1552 (h); Kurta Memo.

102.  Plaintiff requested the Board to change the Narrative Reason for Separation on his
April 1, 2013, DD Form 214 from “Force Shaping-VSP” to placement on the Permanent Disability
Retirement List for PTSD and TBI. AR 11.

103. The Kurta Memo requires the Board to give “liberal consideration” to “veterans
petitioning for discharge relief when the application for relief is based in whole or in part on
matters relating to mental health conditions, including PTSD; TBI; sexual assault; or sexual
harassment.” Kurta Memo, Attach. 1. Unlike a prior memo by former Secretary of Defense Hagel

that was focused on petitions seeking an upgraded characterization of service, “the Kurta Memo’s
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guidance is not limited to discharge characterization upgrades and applies to ‘any petition seeking
discharge relief including requests to change the narrative reason, re-enlistment codes, and
upgrades from General to Honorable characterizations.”” Doyon, 58 F.4th at 1238 (internal
citation omitted) (applying Kurta Memo to servicemember who received Honorable discharge but
sought to correct narrative reason to indicate PTSD and, ultimately, medical retirement).

104. The Kurta Memo dictates that “the ‘veteran’s testimony alone’ may establish the
existence of PTSD, and a service-connection determination by the VA is ‘persuasive evidence’
that PTSD existed during military service.” ld. at 1238-39 (quoting the Kurta Memo). The Kurta
Memo’s guidance is binding on the Board, but it was neither referenced nor followed. Doyon,
58 F.4th at 1239 (“There is no dispute that the Hagel and Kurta Memos’ guidance is binding on
the BCNR.” (citing Fisher v. United States, 402 F.3d 1167, 1177 (Fed. Cir. 2005))). To the
contrary, the Board entirely dismissed Plaintiff’s testimony and treated Dr. Vogel’s examinations
and the related VA determination as unpersuasive. As in the Doyon case, the Board “legally erred
by reviewing the merits of [Plaintiff’s] application without giving it liberal consideration.” 58
F.4th at 1244.

105.  Statutory law similarly required the Board to afford Plaintiff liberal consideration.
Where a servicemember files a “claim under this section for review of a discharge or dismissal [ ]
based in whole or in part on matters relating to post-traumatic stress disorder or traumatic brain
injury as supporting rationale . . . and whose [PTSD] or [TBI] is related to combat,” the
servicemember is entitled to liberal consideration of his application. 10 U.S.C. 1552(h) (Board
must “review the claim with liberal consideration to the claimant that post-traumatic stress disorder
or traumatic brain injury potentially contributed to the circumstances resulting in the discharge or

dismissal or to the original characterization of the claimant’s discharge or dismissal.”).
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106. Plaintiff was a member of the armed forces and his petition requested correction of
his discharge to reflect a medical retirement, “based in whole or in part on matters relating to post-
traumatic stress disorder or traumatic brain injury as supporting rationale.” Id. The Federal Circuit
has explained that § 1552(h) applies to requests for review of an Honorable discharge that include
a requested correction to reflect medical retirement. Doyon, 58 F.4th at 1245-48.

107. “The BCNR was obligated to ‘apply the law in effect at the time it render[ed] its
decision.”” Id. at 1245 (quoting Bradley v. Sch. Bd. of City of Richmond, 416 U.S. 696, 711
(1974)). But the Board failed to provide the liberal consideration mandated by 10 U.S.C. 8
1552(h), or even to refer to the statute. The Board legally erred by failing to apply the statutorily
required liberal consideration standard to its review of Plaintiff’s application.

F. The Board Based Its Decision On Factual Conclusions Based On Unsupported
Speculation, Falsehoods, And Blatant Inconsistencies

108. The Board’s decision is unsupported by substantial evidence because it is fatally
marred by a pattern of inconsistencies and unsupported speculation.

109. The Board offered no support for its conclusion that “the default status for Marines
most of the time” is a “garrison environment,” Board Decision, Ex. A at 15, nor did the Board
even attempt to justify completely ignoring the core duties of infantry Marines: preparing for and
performing in combat.

110. The Board implicitly reduced the duties of an Infantry Unit Leader to training any
military personnel, without consideration of who Plaintiff, as an Infantry Unit Leader, must train
or what he must train them to do, nor for how Plaintiff, given his unfitting conditions, could
possibly lead Marines in combat training missions—Iet alone actual combat. Id. at 15-16 (“If you
were capable of successfully training inexperienced Navy Medical Department personnel and

Religious Program Personnel in the knowledge, skills, and abilities necessary to serve with and
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support Marine Corps units, you were certainly capable of doing the same for actual Marines.”).
The Board offered no support whatsoever for reducing an Infantry Unit Leader’s duties to mere
training of non-combatant Navy Medical Department personnel and Religious Program personnel,
despite Marine Corps regulations directly to the contrary.

111. Evenif an Infantry Unit Leader’s duties could be reduced to “training,” rather than,
as the MOS Manual states, “training, deployment, and tactical employment of rifle, weapons,
[Light Armored Reconnaissance], and antitank platoons/companies and infantry,” MOS Manual
8 3110, 1 16(a) (emphasis added), the Board offered no support for its conclusion that training
noncombatants for deployment was equivalent to training infantry Marines for combat. Chaplains
and Corpsman don’t kick down doors or “locate, close with and destroy the enemy” by fire and
maneuver,” MOS Manual § 3110, § 1; infantry Marines do.

112. The Board speculated, without support, that Plaintiff’s billet at FMTB-E was an
Infantry Unit Leader billet. This is false. Plaintiff presented evidence in the form of numerous
documents reflecting Billet MOS listings outside of the infantry community; the Board speculated,
without evidence, that the numerous documents were merely a series of identical typos.

113. Sometimes the Board simply misread documents, and then used its mistakes to
ignore relevant evidence. For example, after recognizing that Plaintiff’s neuropsychological
examination with Dr. Johnson was evidence that could have led to Plaintiff being referred to the
DES, the Board dismissed this evidence based on a cursory medical examination a week later that
was scheduled expressly “to get off LIMDU.” AR 178. The Board misunderstood the outcome
of this evaluation, believing incorrectly that it resulted in Plaintiff being returned to normal duty
status. Board Decision, Ex. A at 9 n.22. This is false; the evaluator kept Plaintiff on LIMDU for

at least two more months (until after he had transferred to FMTB-E), pending further follow-up
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evaluation by a neurologist. AR 179. However, the Board applied its own misunderstanding of
the outcome of that cursory examination to rebut the medical evidence of substantial impairment
found during the “6-hour evaluation with neuropsychologist Dr. Johnson.” AR 185.

114.  Where the Board bothered to justify its factual conclusions, it routinely contradicted
itself. For example, Plaintiff presented evidence that he participated in VSP because both he and
his superiors knew he could not return to operational duty. Where the Board wished to blame
Plaintiff for his discharge, however, it ignored the evidence that Plaintiff felt compelled to take
VSP as his only viable option and declared: “Your Marine Corps career ended because you elected
to participate in the VSP program, and not based upon any limitations imposed by your medical
conditions.” Board Decision, Ex. A at 12. Elsewhere, when it was convenient to conclude that
Plaintiff would have remained on active duty if he could have, the Board emphasized Plaintiff’s
proactive effort to become fit for operational duty and clear desire to continue serving as an
infantry Marine. Id. at 17.

115. The Board speculated, without support, that Plaintiff’s performance at FMTB-E
was compelling evidence of his fitness to perform the duties of an Infantry Unit Leader, and that
the shore tour billet training noncombatants was a good fit for a Marine with Plaintiff’s rating.
Elsewhere, the Board acknowledged that Plaintiff was likely assigned to his role at FMTB-E “to
provide [Plaintiff] the well-deserve[d] opportunity to ‘take a knee’ after [his] multiple combat
deployments.” Id. at 12. The Board offered no explanation for how performance in a “take a

knee” shore billet'® corresponded to the far more rigorous world of infantry Marines; rather, the

18 Incidentally, Plaintiff provided evidence that this conclusion is correct, and was an intentional
choice on the part of his superiors; he was assigned to FMTB-E because the duties he was expected
to perform there were far less rigorous than what was expected in a typical infantry billet.
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Board merely switched back to treating FMTB-E as effectively the same environment (without
any evidence to support such treatment).

116. Some of the Board’s inconsistencies are simply insulting. The Board at one point
offered the polite platitude that it did not doubt the severity of Plaintiff’s disabilities or Dr. Vogel’s
ability to accurately evaluate Plaintiff’s health, and conceded that the nature and severity of
Plaintiff’s symptoms was uncontested. See id. at 11 (“Again, the Board did not doubt Dr. Vogel’s
credentials, and certainly does not question the current severity of your conditions or that you
deserve the disability compensation that you currently receive for your injuries suffered in service
to the nation.”). Later, however, to excuse away its refusal to apply the presumption of regularity
to Dr. Vogel’s analysis, the Board baselessly and cruelly implies that Plaintiff exaggerated his
symptoms for profit. See id. at 18 (“As the only time you ever reported such severity in your
symptoms was in your effort to obtain the highest possible disability rating for compensation
purposes . . . the Board could not help but doubt that your conditions were actually as severe at the
time as you now claim them to be.”). Not only is the Board’s statement insulting, it is flat out
false. Plaintiff reported similar severity in his symptoms to Dr. Johnson over two years earlier.
AR 178.

117. The Board’s inconsistent and unsupportable factual conclusions contributed to a
determination that was unsupported by substantial evidence.

G. The Board Failed To Consider Crucial Aspects of Plaintiff’s Application

118. Even after this Court remanded the Board’s prior decision, and Plaintiff explained
in detail what the Board had failed to do in its prior decision, the Board still failed to address
crucial aspects of Plaintiff’s application.

119. The Board ignored the evidence of severe disability reflected in Plaintiff’s 70%
disability rating for PTSD and independent 70% disability rating for TBI issued by the VA.
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Indeed, at no point in its decision does the Board even acknowledge the severity of disability
reflected in Plaintiff’s VA ratings; there is no acknowledgment of either 70% disability rating, nor
is there any effort to reconcile how the VA could conclude, based on Dr. Vogel’s evaluations, that
Plaintiff was so severely disabled, yet the Board could conclude that he was fit for continued
service. We do know that the Board “did not question the existence of either [Plaintiff’s] TBI or
PTSD conditions during the time period in question,” and that the Board “certainly does not
question the current severity of [Plaintiff’s] conditions or that [Plaintiff] deserve[s] the disability
compensation that [he] currently receive[s] for [his] injuries suffered in service to the nation.” Id.
at 4, 11. In other words, the Board does not doubt the validity of Plaintiff’s disability ratings, or
the severity of disability that they reflect. The Board simply refuses to even attempt to reconcile
the VA’s understanding of the severity of Plaintiff’s symptoms with its own.

120. This Court has clearly established that VA disability ratings are relevant evidence
that must be considered in determining unfitness for duty. Valles-Prieto, 159 Fed. Cl. at 618 (citing
Heisig, 719 F.2d at 1157). Nonetheless, the Board casually brushed these ratings aside as mere
“service-connection determinations [ ] unrelated to fitness determinations.” Board Decision, EX.
Aat 2.

121. The Board failed to acknowledge, much less consider, Plaintiff’s extensive history
of treatment for symptoms of TBI and PTSD. The Board referenced, but refused to connect,
Plaintiff’s extensive history of treatment for nausea and vertigo, and resulting negative impacts on
his performance, to his TBI, despite such a connection being apparent from Plaintiff’s medical
record. The Board did not even acknowledge Plaintiff’s extensive history of treatment for major
depression, or the connection between major depression and Plaintiff’s rated disabilities

(particularly PTSD). By ignoring treatment for the symptoms of TBI and PTSD, the Board
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minimized the impact Plaintiff’s TBI and PTSD had on his life and on his ability to perform the
duties of his office, grade, rank, or rating.

122. Perhaps most egregious, given that it was the primary basis for remand, the Board
failed once again to meaningfully engage with the duties required of Plaintiff’s office, grade, rank,
or rating. The Board did not address the duties of leadership required from a Marine at the grade
of E-6, despite Plaintiff explaining how his disabilities rendered him unfit to lead. Suppl. Memo.,
Ex. B at 11. The Board did not address the operational and combat duties of an infantry Marine;
instead, as explained above, the Board implicitly conceded that Plaintiff was unfit for such
operational duties and attempted to substitute an invented, lesser standard of duties of an Infantry
Unit Leader in a garrison environment. The Board is not at liberty to substitute such a standard,
and an Infantry Unit Leader is not merely a garrison Marine. An Infantry Unit Leader “could
reasonably be expected” to engage an enemy in combat and to have to operate outside of the
garrison environment, and the Board did not address any such duties whatsoever. See Nyan I, 153
Fed. Cl. at 243 (internal citations omitted).

123.  These failures to consider crucial aspects of Plaintiff’s application also rendered the
Board’s decision arbitrary, capricious, contrary to law, and unsupported by substantial evidence.

124. The Board’s decision therefore deprived Plaintiff of the retirement pay and medical
benefits to which he is entitled under 10 U.S.C. § 1201.

COUNT 1

125. Plaintiff re-alleges and incorporates by reference each of the foregoing paragraphs

as if set forth in their entirety herein.

126. Plaintiff has exhausted his administrative remedies with the Navy.
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127. Title 10 U.S.C. § 1201 confers a substantive right to monetary benefits against the
United States by specifying the disability retirement pay and benefits to which a qualified
servicemember is entitled thereunder.

128. Plaintiff carried his burden to demonstrate an error and injustice by showing that,
at the time of his discharge, he was unfit for service because of unfitting conditions of TBI and
PTSD. Plaintiff was unfit to perform the duties of his office, grade, rank, or rating, and he should
have been referred to the DES process and, ultimately, medically retired from the Marine Corps.

129. By finding Plaintiff’s TBI and PTSD not to be unfitting conditions without applying
the proper legal standard under DoDI 1332.38, and without assessing crucial evidence, the Board’s
May 2023 decision was arbitrary, capricious, unsupported by substantial evidence, and contrary to
law. Specifically, the Board’s decision was arbitrary, capricious, unsupported by substantial
evidence, and contrary to law because:

a. It expressly rejected application of controlling authority, including the
regulations that dictate how medical fitness determinations should be made—
DoDI 1332.38 and SECNAVINST 1850.4E—and precedential decisions of this
Court.

b. Itapplied incorrect standards of review, misapplied burdens of action and proof,
and created a “garrison environment” standard that runs contrary to controlling
regulations and severely diminishes the scope of a servicemember’s duties that
must be considered in a fitness determination.

c. It relied on inapposite evidence, most fallaciously Plaintiff’s FITREPs from a

billet that was outside his rate and to which he had been assigned specifically
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because it was anticipated that it would require less of him than the duties of
his office, grade, rank, or rating.

It misapplied the presumption of regularity, both in that it applied the
presumption far too strongly to evidence that supported its conclusions and in
that it refused to apply the presumption to the extensive evidence that ran
counter to its conclusion.

It failed to apply liberal consideration to Plaintift’s petition.

It based its decision on unsupported speculation, inaccurate factual conclusions,
and blatant factual contradictions.

It failed to consider crucial aspects of Plaintiff’s application, including the

duties of his office, grade, rank, or rating.

130. As a direct result of the unlawful decision of the Board, Plaintiff has been, and

continues to be, deprived of the disability retirement pay and medical benefits to which he is

entitled under 10 U.S.C. § 1201.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff William Olas Bee prays that this Court enter judgment against

Defendant and grant the following relief:

a.

Order that Plaintiff’s military records be corrected to reflect the medical
retirement to which he is entitled;

Award Plaintiff money and other benefits in nature and in an amount to be
determined at trial;

Award Plaintiff interest, costs, and attorneys’ fees; and

Grant any such other and further relief as the Court deems just and proper.
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Telephone: (858) 523-5400
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THE ASSISTANT SECRETARY OF DEFENSE

WASHINGTON, D. C. 20301-1200

HEALTH AFFAIRS UCT l A 2005

MEMORANDUM FOR ASSISTANT SECRETARY OF THE ARMY (M&RA)
ASSISTANT SECRETARY OF THE NAVY (M&RA)
ASSISTANT SECRETARY OF THE AIR FORCE (M&RA)
DIRECTOR OF HEALTH AND SAFETY, USCG

SUBJECT: Policy Guidance for Separation Physical Examinations

Section 706 of the Ronald W. Reagan National Defense Authorization Act for
Fiscal Year 2005 amended section 1145(a) of Title 10, United States Code to require that
members of the armed forces who are scheduled to be separated from active duty as
described in paragraph (2) of section 1145(a), undergo a physical examination
immediately before separation. This requirement may only be waived if the member has
undergone a physical examination within 12 months before separation, and then only
with consent of the member and concurrence of the unit commander.

The continued good health of our Service members is of paramount importance,
and we must ensure those who separate from active duty have their health status
thoroughly reviewed and documented. For many Service members separating from
active duty, especially members of the Reserve Components, the demobilization out-
processing center is the last opportunity to provide closure to their medical records.

For purposes of this statute, the separation physical examination is an individual
health assessment sufficient to evaluate the health of members at the time of separation,
determine whether any existing medical condition was incurred during active duty
service, provide baseline information for future care, complete a member’s military
medical record, and provide a final opportunity to document prior to separation any
health concerns, exposures, or risk factors associated with active duty service.

Routine general physical examinations for persons without symptoms or known risk
factors have never been proven to extend life or decrease illness or discomfort. A more
systematic way to improve health and ensure quality of care is through periodic clinical
preventive services. The Armed Forces Epidemiology Board strongly recommended
replacing routine physical examinations with such an approach and endorsed the U.S.
Preventive Service Task Force (USPSTF) guidelines as an authoritative source of
appropriate clinical preventive service recommendations
(http://www.ha.osd.mil/afeb/2003/2003-16.pdf).

Department of Defense separation physical examinations will be individually

tailored and, at a minimum, will include a face-to-face interview with a health care
provider, a review of the individual medical history and medical record, a focused,
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age- and gender-specific physical examination consistent with the USPSTF
recommendations (http://www.ahrq.gov/), any indicated specialty consultations,
appropriate laboratory or imaging procedures, and review of the self~assessment of
individual health, including DD Form 2697, Report of Medical Assessment, and, if
appropriate, DD Form 2796, Post-Deployment Health Assessment.

Finally, an assessment is made regarding a member’s worldwide qualification for
retention (according to Service guidelines) or need for a referral to a Medical Evaluation
Board and documentation of any health conditions not previously documented. The
completed documentation is then placed in the Service member’s permanent medical
record.

Compliance with this statutory requirement is a priority and will require a
concerted effort by military treatment facilities and commands and commanders at all
levels. How well the Military Health System serves its members is more than just a
measure of the care they receive while on active duty. It is also the fulfillment of our
obligation to ensure they are returned to civilian life in the best health possible, that they
are compensated for any disability, and any care received or injury incurred is
documented.

Wi Windn) .
William Winkenwerder, Jr., MD
cc:
Surgeon General, Army

Surgeon General, Navy
Surgeon General, Air Force
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PRELIMINARY STATEMENT

Plaintiff William Olas Bee respectfully requests that this Court grant him judgment on the
administrative record pursuant to Rule 52.1 of the Rules of the United States Court of Federal
Claims (“RCFS”). Following remand by this Court, Mr. Bee again petitioned the Board for
Correction of Naval Records (the “Board”) to correct his Naval record to reflect the status that he
should have received when he was discharged—disability retirement. The Board again denied Mr.
Bee’s petition, and now he requests this Court find that the Board’s decision was arbitrary,
capricious, contrary to law, and unsupported by substantial evidence and order the Board to correct
his record.

Mr. Bee is a Purple Heart-decorated, Honorably Discharged United States Marine. He was
an infantry Marine, who initially served as a Rifleman but, by the time of his separation, held the
more advanced rate of Infantry Unit Leader and had achieved the rank of Staff Sergeant, grade E-
6. As an infantry Marine, Mr. Bee served four combat deployments to Afghanistan between 2001
and 2010. AR 60, 82.

During his fourth and final deployment, Mr. Bee suffered head injuries that caused
debilitating traumatic brain injury (“TBI”) and post-traumatic stress disorder (“PTSD”) when he
and his squad came “under heavy fire while in a compound in which the enemy had planted [two]
well-hidden” improvised explosive devices (“IED”). AR 61. When the IEDs exploded, two of
the Marines under Mr. Bee’s command were killed, his eardrums were blown out, and he was
rendered unconscious. Id. His next memory was waking up in a CT scanner. Shortly thereafter,
he learned the traumatic news that his entire surviving squad was in the ICU—and that the remains
of the two men killed had initially been kept in a trash can. Id. Mr. Bee’s debilitating TBI and
PTSD were unfitting at the time of his discharge and persist to this day.

After being returned to the United States for further medical treatment, Mr. Bee spent

1
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months on limited duty (“LIMDU”) and was transferred to a nonoperational billet with the Navy
outside his Marine Corps Infantry Unit Leader rating, where he remained for the rest of his military
service. Mr. Bee understood that his disabilities would not permit him to return to operational
duty as an infantry Marine, so he voluntarily separated from the Marine Corps in April 2013.
Based on medical examinations prior to his separation from the Marine Corps, the Department of
Veterans Affairs (“VA”) determined that Mr. Bee was 70% disabled by TBI and, separately, 70%
disabled by PTSD, AR 104; yet, Mr. Bee was never provided the protections of a Disability
Evaluation System (“DES”) evaluation—an evaluation to which he was entitled.

After struggling with his disabilities for eight years, Mr. Bee came to realize that the Marine
Corps had mishandled his case by failing to refer him to the DES for evaluation for disability
retirement, so he applied to the Board for a correction of his records to reflect disability retirement
for his unfitting TBI and PTSD with a combined disability rating of at least 30%. The Board
denied that initial application, and this lawsuit followed. After a voluntary remand from this Court,
the Board again denied Mr. Bee’s application for a correction of his records to reflect disability
retirement.

The Board’s latest decision is unsound because the Board again failed to address “[t]he
sole standard to be used in making determinations of physical disability as a basis for retirement
or separation,” which “is unfitness to perform the duties of office, grade, rank or rating.” Secretary
of the Navy Instruction (“SECNAVINST”) 1850.4E. Despite having a second opportunity on
remand, the Board again failed to comment on the common military tasks required by Mr. Bee’s
office, grade, rank, or rating or consider those requirements and duties in light of the nature and
degree of Mr. Bee’s disabilities. Instead, the Board erroneously focused on inapposite Fitness

Reports (“FITREPs”) from an out-of-rate billet and invoked an improper “garrison environment”
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fitness standard untethered to the duties Mr. Bee was reasonably expected to perform as an Infantry
Unit Leader. The Board also failed to apply the “liberal consideration” standard required by statute
and controlling Department of Defense guidance.

The overwhelming weight of evidence demonstrates that Mr. Bee was not fit for continued
service as an Infantry Unit Leader at the time of his discharge and was therefore entitled to
disability retirement. For these and the reasons that follow, Plaintiff petitions this Court to grant
judgment on the administrative record and instruct the Board to correct his Naval record.

STATEMENT OF THE ISSUES

Mr. Bee requests that this Court find the Board’s decision arbitrary, capricious, contrary to
law, and unsupported by substantial evidence, grant him judgment on the administrative record,
and direct the Navy to correct his Naval record to reflect a disability retirement or, alternatively,
vacate the Board’s decision as arbitrary, capricious, contrary to law, and unsupported by
substantial evidence and remand this case for reconsideration with direction, including because:

1. The Board failed to apply the sole standard of fitness in finding Mr. Bee fit for duty.

2. The Board again erroneously relied on inapposite fitness reports prepared by non-
Marines that evaluated Mr. Bee’s performance in a non-combat role that did not reflect his ability
to perform the duties of his “office, grade, rank, or rating.”

3. The Board misapplied the presumption of regularity.

4. The Board wrongfully relied on the very error Mr. Bee sought to correct in his
record to justify dismissing probative evidence and denying his petition.

5. The Board rejected or ignored controlling legal authority and regulatory guidance,
including failing to provide liberal consideration as required by statute (10 U.S.C. § 1552(h)) and
binding Department of Defense guidance.

6. The Board relied on numerous critical factual errors, including about key details in
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the timeline of events, and disregarded other facts and evidence that did not support its conclusions,
including multiple medical reports and sworn declarations.

7. The Board once again failed to contend with or to make explicit findings regarding
the duties of Mr. Bee’s “office, grade, rank, or rating” of an Infantry Unit Leader at the grade of
E-6, and reconcile the severity of Mr. Bee’s injuries as indicated by his disability rating from the
Department of Veterans Affairs with its conclusion as required by SECNAVINST 1850.4E,
Department of Defense Instruction (“DODI) 1332.38, and controlling law, and instead applied an
unsound “garrison environment” theory.

STATEMENT OF THE CASE

This is an action under 10 U.S.C. § 1201 for pay and benefits of disability retirement due
to unfitting TBI and PTSD at the time of separation and correction of military records regarding
Mr. Bee’s separation from the U.S. Marine Corps to reflect disability retirement.

The Board is empowered “to correct an error or remove an injustice,” which is precisely
what Mr. Bee has requested. Mr. Bee demonstrated that he met all of the requirements for
placement on the permanent disability retirement list, including that his disabilities rendered him
unfit to perform the duties of his office, grade, rank, or rating at the time of his separation from the
Marine Corps. However, despite the extensive evidence Mr. Bee presented that his conditions
were incompatible with the duties of an infantry Marine, the Board erroneously “found insufficient
evidence of any error or injustice in the failure of the Marine Corps to refer [Bee] to an MEB at
any time after [his] evacuation from Afghanistan in June 2010.” AR 474.

As relevant here, a member of the armed forces who “is unfit to perform the duties of the
member’s office, grade, rank, or rating because of physical disability incurred while entitled to
basic pay” is to be granted a disability retirement, so long as: “(1) based upon accepted medical
principles, the disability is of a permanent nature and stable; (2) the disability is not the result of
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the member’s intentional misconduct or willful neglect, and was not incurred during a period of
unauthorized absence; and (3) ... (B) the disability is at least 30 percent under the standard
schedule of rating disabilities in use by [VA] at the time of the determination; and either—. . . (ii)
the disability is the proximate result of performing active duty; [or] (iii) the disability was incurred
in line of duty in time of war or national emergency.” 10 U.S.C. § 1201.

All of these requirements—except Mr. Bee’s fitness for duty—are undisputed. There is no
dispute that Mr. Bee’s disability is of a permanent and stable nature, nor that it was so at the time
of his discharge.! The disability was not related to misconduct or neglect; rather, it resulted from
Mr. Bee’s heroic service during four combat deployments. The disabilities are both greater than
30 percent (70% for TBI; 70% for PTSD); the combined VA rating for these unfitting disabilities
is 90%. Mr. Bee’s disabilities were “the proximate result of performing active duty” and “incurred
in line of duty in time of war or national emergency;” indeed, they were incurred in combat. 10
U.S.C. §1201. The only factor the parties dispute is whether the disabilities rendered Mr. Bee
unfit to perform the duties of his office, grade, rank, or rating at separation. If Mr. Bee’s disabilities
were unfitting, then it was an error for the Marine Corps to deny Mr. Bee disability retirement, and
Mr. Bee suffered the injustice of being denied the benefits of medical retirement.

The Board’s conclusion that Mr. Bee was not unfit at the time of separation is arbitrary,
capricious, contrary to law, and not supported by substantial evidence. Mr. Bee is entitled to relief,
and respectfully requests that this Court grant him judgment on the administrative record and order

the Board to correct his record, including medical retirement, and any other appropriate relief.

1 «“[T]he Board . . . certainly does not question the current severity of your conditions or that you
deserve the disability compensation that you currently receive for your injuries suffered in service
to the nation.” AR 480 (emphasis added). Plaintiff’s disability compensation and ratings were
initially established based on an in-service examination; he remains 70% disabled by TBI and 70%
disabled by PTSD to this day.
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STATEMENT OF FACTS

l. THE MILITARY DISABILITY EVALUATION SYSTEM (“DES”)

The military uses the DES to process and discharge disabled service members. See
generally 10 U.S.C. § 1201 et seq. This process is described in detail in prior filings. See Compl.
at 4-7, ECF No. 1; First Mot. for J. on the Admin. R. at 6-8, ECF No. 20; Am. Compl. at 14-17,
ECF No. 42. Below focuses on the standards applied during the DES process, which the Board—
standing in the shoes of the Physical Evaluation Board (“PEB”) that should have been convened—
must apply. Kelly v. United States, 157 Fed. Cl. 114, 119 (Fed. CI. 2021) (“Kelly I”’), vacated on
other grounds, 69 F.4th 887 (Fed. Cir. 2023) (“Kelly 11”).

The guiding regulation for implementing the DES across the Department of Defense at the
time of Mr. Bee’s discharge was DODI 1332.38, which requires that a service member be found
unfit if the evidence “establishes that the member, due to physical disability, is unable to
reasonably perform the duties of his or her office, grade, rank, or rating.” DODI 1332.38 encl. 3,
8 E3.P3.2.1. The instruction also guides the PEB to assess whether the “medical condition
represents a decided medical risk to the health of the member or to the welfare of other members
were the member to continue on active duty” and whether the “medical condition imposes
unreasonable requirements on the military to maintain or protect the member.” 1d. § E3.P3.2.2.
The Department of the Navy’s implementing instruction in force at the relevant time,
SECNAVINST 1850.4E, similarly establishes that “[t]he sole standard to be used in making
determinations of physical disability as a basis for retirement or separation is unfitness to perform
the duties of office, grade, rank or rating because of disease or injury incurred or aggravated while
entitled to basic pay.” SECNAVINST 1850.4E, encl. 3, pt. 3, 8§ 3301. The Navy instruction further
elaborates that common military tasks, physical readiness/fitness tests, deployability, and loss of

special qualifications should all be considered in determining whether a member can reasonably
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perform his or her duties. 1d. 8 3304.

1. MR. BEE’S MILITARY HISTORY
A Mr. Bee Enlists and Joins the Infantry Marines

In 1999, Mr. Bee enlisted in the Marine Corps when he was seventeen years old, and he
entered active duty on June 20, 2000. AR 50. After completing his Marine recruit training, Mr.
Bee joined the infantry community, and was assigned the Primary Military Occupational Specialty
(“PMOS”)—or “rate”—of Rifleman, identified by Military Occupational Specialty (“MOS”)
number 0311. Id. Later in his career, as he achieved greater rank, Mr. Bee attained the rate of
Infantry Unit Leader, PMOS 0369, which was his PMOS at the time of his separation from the
Marine Corps. AR 50, 84, 3009.

1. Duties Required by Mr. Bee’s Rating as a Rifleman

The Marine Corps MOS Manual—the Marine Corps regulation that defines the “Marine
Corps Occupational System”—specifies that Riflemen are “[n]aval oriented expeditionary
warriors of final resort providing maximum versatility in chaotic and uncertain conditions of crisis
and conflict” who “employ[] a variety of weapons” and are “capable of the full spectrum of
combat, day or night, against opposing forces with a full spectrum of capabilities . ...” Marine
Corps Order (“MCO”) 1200.17 (“MOS Manual”) § 3110, 1 1. “[R]iflemen employ the M16A2
service rifle, the M203 grenade launcher and the squad automatic weapon” in order to serve as
“primary scouts, assault troops, and close combat forces.” Id. § 3110, | 2.

As a Rifleman, Mr. Bee, during his third deployment, led his Marines to destroy a bomb-
making facility and a cache of drugs, while protecting them from hidden dangers. The following
excerpt from the Summary of Action in Mr. Bee’s recommendation for his Navy and Marine Corps
Achievement Medal (“NAM”) with combat distinguishing device and V for valor exemplifies

what is expected of an infantry Marine:
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On 29 April 2008, after securing the southern portion of the perimeter during the

heli-borne insertion of the company into its landing zone in the Helmand Province,

Sergeant Bee began leading his squad south on its dismounted movement into its

final area of operations. During this movement south, his squad was responsible

for locating and destroying an improvised explosive device making facility and

large quantity of drugs placed upon a concealed reverse pressure-plate style booby

trap during the clearance of its assigned buildings. His ability to identify and locate

the improvised explosive device cell was a testament to his attention to detail. The

cell could have been overlooked if not for his insistence that sensitive sight

exploitation be conducted during each clearance operation.
AR 411. Without Mr. Bee’s attention to detail and focus on his surroundings, his fellow Marines
could have been killed by the booby-trapped drug cache.

2. Duties Required By Mr. Bee’s Rating as an Infantry Unit Leader

The Marine Corps MOS Manual states that an Infantry Unit Leader “assists commanders
and operations officers in the training, deployment and tactical employment of rifle, weapons,
[Light Armored Reconnaissance], and antitank platoons/companies and infantry” and is
“proficient in all the infantry weapons systems.” MOS Manual 8 3110, § 16(a). An Infantry Unit
Leader also supervises and coordinates “the establishment and operation of unit command posts,
the fire and movement between tactical units, the fire of supporting arms, and the unit resupply
and casualty evacuation effort.” Id. The Marine Corps Infantry Training and Readiness Manual
lists the “Billet Descriptions” and “Core Capabilities” of an Infantry Unit Leader. Navy and
Marine Corps (“NAVMC”) 3500.44, Infantry Training and Readiness Manual (“Infantry T&R
Manual”) at 9-13 to 9-26. These capabilities include “control[ling] the fire and maneuver of his

29 ¢¢

assigned section,” “repel[ling] the enemy assault by fire and close combat,” “[e]ngag[ing] targets
with an M136 or M72A7 light anti-armor weapon and an M67 hand grenade,” “request[ing] close
air support,” and “navigat[ing] to designated points using a topographic map, lensatic compass,

protractor, and global positioning equipment while dismounted and mounted,” among other

requirements. Id. at 9-13 to 9-17.
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3. Duties Required of All Marines

Additionally, all Marines require continued proficiency in the aforementioned Rifleman
infantry combat skills, regardless of their PMOS. This is because of the principle that “Every
Marine is a Rifleman,” a “narrative that defines the culture and identity of the Marine Corps.”
Marine Administrative Message (“MARADMIN”) 774/20, 9 3, 5. The “Every Marine a Rifleman”
principle means that, regardless of whether a Marine’s rating is Clerk, Analyst, or Mechanic, every
Marine is expected to remain capable of serving as provisional infantry. See MOS Manual § 3110,
1 1; Infantry T&R Manual at 11-6 to 11-7 (listing an index of individual training events required
of Marines with MOS 0311, Rifleman). This combat readiness requirement is why the Marine
Corps is unigue among the armed services in that it has no non-combatants among its members.
See generally MOS Manual. Unlike the other military services, there are no chaplains, medics,
corpsmen, doctors, or nurses in the Marine Corps. Id. This is part of why all Marines—with very
few exceptions—are expected to be deployable; under normal circumstances, no Marine’s duties
are limited to non-combat roles in a “garrison environment.”

B. Mr. Bee Deploys to Afghanistan Again and Suffers a Serious Head Injury,
Later Diagnosed as “Potential TBI,” During a Firefight

Mr. Bee deployed to Afghanistan from March 2008 to October 2008. AR 311. He once
again distinguished himself as an exemplary infantry Marine. As explained in his NAM write-up:

During the clearance his squad received an RPG followed by small arms fire.
Unable to identify the enemy’s position, Sergeant Bee moved into a position where
he could gather the proper fire mission information. Selflessly exposing himself to
enemy small arms fire that was impacting all around him, he quickly used his
compass to get a direction then took cover. After ranging the distance he passed
the information to the platoon’s scout who then called in an artillery mission on the
enemy strongpoint. The suppression he provided ceased the enemy fire and
allowed a Weapons Company mobile assault platoon to move in a position to better
engage the enemy with their heavy machine guns. Following the initial indirect
fires, he called for the scout to repeat the mission so he could retrograde his squad
back to the platoon position under the cover of both direct assets from the mobile
assault platoon and artillery fire. His squad’s successful feint allowed for the
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disruption of the enemy’s defensive lines as well as diverting the enemy’s attention
from the seizure of buildings the company would use to stage its night infiltration
across the canal.

AR 411. Unfortunately, Mr. Bee also suffered his first combat-induced TBI.

On May 18, 2008, just after Mr. Bee had completed a four-hour rotation as Sergeant of the
Guard, he was washing his laundry by hand when he heard a gunshot. AR 57, 67. With no time
to don protective body armor or his helmet, Mr. Bee took up his rifle and responded. When he
aimed his rifle over a stone wall, an enemy sniper’s shot struck the wall, dislodging a rock that
struck Mr. Bee in the head, knocking him unconscious. See AR 67. The scene was captured by a
photographer embedded with Mr. Bee’s unit. See AR 20-21. On January 23, 2009, a post-
deployment health reassessment diagnosed Mr. Bee with a “[p]otential TBI with persistent
symptoms” caused by this incident, based on his responses to questions regarding recent

2 <6

incidences of “memory problems,” “balance problems or dizziness,” “ringing in the ears,”
“sensitivity to bright light,” “irritability,” “headaches,” and “sleep problems.” AR 78-79. The
reassessment also noted a minor concern regarding PTSD. AR 80.

C. Mr. Bee’s Final Deployment Ends in Severe Traumatic Brain Injury

Despite the TBI and PTSD symptoms noted after his 2008 deployment, Mr. Bee deployed
to Afghanistan from December 2009 until June 2010. AR 311. It was his most difficult
deployment and contributed painfully to the TBI and PTSD that would afflict Mr. Bee for the rest
of his life. Mr. Bee earned another NAM with combat distinguishing device and “V” for valor;
according to the write up, Mr. Bee’s courage under enemy fire and situational awareness allowed
him to lead his own squad through an intense firefight, while also protecting another squad that
had come under enemy fire:

On 17 January 2010, Sergeant Bee led his squad on a security patrol in the NadAli

District, Afghanistan. As his squad moved west into the city, they received fire
from multiple enemy positions. Continuing to push the fight to the enemy he
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aggressively maneuvered his squad from building to building clearing each
position. As his squad neared the limit of advance, Sergeant Bee observed enemy
fire impacting in close proximity of First Squad, First Platoon patrolling to the south
across an impassible canal. Immediately he ordered his squad to occupy an
advantageous position in order to locate the origin of enemy fire. Once in position
he observed a Rocket Propelled Grenade Team that was oriented towards First
Squad, First Platoon. Sergeant Bee immediately ordered suppressive fires on the
RPG Team while he maneuvered to fire an AT-4 on the position. Arriving to a
suitable firing position he attempted to fire the rocket; when it misfired he
immediately went through the misfire procedures. As he prepared the rocket for
the second shot the enemy oriented their fire on his position; remaining calm he
fired the rocket, neutralizing the enemy position. Following the rocket shot, his
squad was pinned down as they were fired upon by three separate enemy positions.
Sergeant Bee remained calm under intense fire and requested a show of force from
a rotor section; this ceased the enemy fire and allowed his squad to safely egress.
Sergeant Bees aggressive decision making, tactical ability and calmness under fire
prevented the enemy from inflicting friendly casualties and led to one low level
Taliban Commander killed in action and three enemy wounded.

AR 415. If Mr. Bee had been less aware of First Squad, First Platoon’s peril, or had been unable
to keep his cool under fire, Marines from both squads would likely have been killed that day. As
explained in his FITREP for that period: “During combat operations [Bee] has shown himself to
be a bold and courageous leader of Infantrymen, his aggressive demeanor during the most adverse
situations has truly saved and inspired the Marines in his charge.” AR 377.

During this deployment, a “good friend” of his was “shot in the head” and died in his arms.
AR 61. Inanother incident, a fellow Marine was shot and nearly died; Mr. Bee worked to save his
life and get him to medical evacuation. Id. Mr. Bee learned later that, despite his efforts, the
Marine died in the helicopter en route to the hospital. 1d. These traumatic experiences all
contributed to Mr. Bee’s PTSD.

The most damaging incident occurred on June 8, 2010, just two days before Mr. Bee’s
deployment was scheduled to end. While in Marjah, Afghanistan, Mr. Bee’s squad came “under
heavy fire while in a compound in which the enemy had planted [two] well-hidden IED’s,” which

the enemy remotely detonated. AR 61. The explosions collapsed the building, blew Mr. Bee off
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of his feet, blew out both his eardrums, and knocked him unconscious for an extended period. Two
Marines under Mr. Bee’s command died instantly, and the entire surviving squad ended up in the
intensive care unit at Camp Dwyer. Id.; AR 116. The next memory Mr. Bee had was waking in a
CT scanner. AR 116. The trauma was made worse when Mr. Bee later learned that the remains
of the two Marines killed by the explosion were initially stored in garbage cans, due to a lack of
better options in the area. AR 61. Mr. Bee was awarded the Purple Heart Medal for the wounds
he received in action that day. AR 20, 418-19.

Due to the severity of his wounds, Mr. Bee was medically evacuated from Afghanistan to
Germany. AR 60, 116. On June 16, 2010, while still overseas, Mr. Bee had a positive TBI
screening. AR 116-17. Mr. Bee was referred to physical and occupational therapy, and informed
he needed to schedule follow-up appointments with a neurologist stateside to address symptoms
of ataxic gait, short term memory loss, and decreased concentration. Id. Mr. Bee was also
diagnosed with PTSD on June 28, 2010, shortly after his return to the United States. AR 68, 178.

D. Mr. Bee’s Return to the United States and History of Treatment

When Mr. Bee returned to Camp Lejeune, North Carolina, he was promptly placed on
Limited Duty (“LIMDU”) status from June 21, 2010 through December 20, 2010 due to his TBI
symptoms. AR 7, 81, 179, 1331, 1415. Pursuant to a referral from the Camp Lejeune TBI Clinic,
Mr. Bee received comprehensive evaluations in July and September of 2010 from Dr. Karen
Johnson of Carolina Health Services. AR 60, 68, 178.

Dr. Johnson’s evaluation included both clinical interviews and testing, id., and diagnosed
Mr. Bee with cognitive disorder, chronic moderate PTSD, and a Global Assessment of Functioning

(“GAF”) score of 40—45.2 Dr. Johnson expressed “[c]oncern regarding [Bee’s] future.” AR 178.

2 A GAF score of 40—45 indicates “[s]erious symptoms (e.g. suicidal ideation . . .) OR any serious
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While still on LIMDU, Mr. Bee was promoted to Staff Sergeant (E-6) and the more
advanced rating of Infantry Unit Leader (MOS 0369). AR 7, 1307, 1312. Despite this
advancement in grade, rank, and rating, Mr. Bee was assigned the low-stress task of overseeing
the battalion’s urinalysis testing program. AR 383. In November 2010, Mr. Bee was transferred
to a non-operational billet as a “Military Instructor” for Navy medical and religious personnel at
the Navy’s FMTB-E. Mr. Bee’s assignment at FMTB-E was far less demanding than an
operational infantry billet and limited to training Navy medical and religious program personnel
in the “knowledge, skills, and abilities necessary to serve with and support the Marine Corps.” AR
385, 387, 392, 397. Even the Board recognized that duty at FMTB-E likely represented a “well-
deserve[d] opportunity to ‘take a knee’ after [Plaintiff’s] multiple combat deployments.” AR 481.

During his time at FMTB-E, Mr. Bee continued to struggle with the symptoms of his PTSD
and TBI. His TBI caused bouts of nausea, vomiting, and abdominal pain that required colleagues
to step in for him and take over his classes. AR 26. His behavior was erratic, and superiors warned
him about “overly harsh discipline of trainees under [his] supervision.” 1d. One supervisor went
so far as to warn Mr. Bee’s spouse that she needed to take precautions, such as hiding knives and
weapons and sleeping with her son separately from Mr. Bee “in a locked bedroom” to avoid the
possibility of Mr. Bee engaging in violence. AR 23. From 2010 to 2013 Mr. Bee was continuously
treated for symptoms of TBI and PTSD, including depression, nightmares, anxiety, nausea,
vomiting, and vertigo. Am. Compl., ECF No. 42 at 21-22 (detailing treatment).

E. Mr. Bee Realizes He Cannot Serve as an Infantry Marine, Accepts VSP, and
Undergoes VA and Separation Physicals

As Mr. Bee neared the end of his enlistment in 2013, he faced a difficult decision. He

impairment in social, occupational, or school functioning (e.g., no friends, unable to keep a job).”
AM. PSYCHIATRIC ASS’N, DIAGNOSTIC & STAT. MANUAL OF MENTAL DISORDERS (4th ed. 2000).
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continued to suffer TBI symptoms, including vertigo, disorientation, nausea, and cognitive
impairment, and PTSD symptoms including anxiety, depression, chronic fatigue, migraines, and
insomnia. Mr. Bee could not reasonably hope to return to an operational infantry Marine billet,
and could not hope to promote as an Infantry Unit Leader while in non-operational, out-of-rate
billets like his position at FMTB-E. So Mr. Bee applied for the Voluntary Separation Program
(“VSP”). AR 50. Mr. Bee’s End of Active Service date was only moved up by two months, from
June 2013 to April 2013, but it spared him the indignity of being removed from the Marine Corps
involuntarily—the inevitable alternative under the Marine Corps’ “up-0r-out” system that results
in a Marine being involuntarily discharged after twice failing to promote. But Mr. Bee should
never have been eligible for VSP in the first place; by law and regulation, Mr. Bee’s command
should have referred him to DES instead.

As part of the separation process, in January 2013 (three months before his April 2013
discharge) Mr. Bee underwent thorough examinations for both PTSD and TBI by Dr. Roy Vogel,
Ph.D., at Camp Lejeune, North Carolina. See AR 56-65 (PTSD Evaluation), 66-74 (TBI
Evaluation). Dr. Vogel confirmed Mr. Bee’s TBI and PTSD diagnoses and further diagnosed Mr.
Bee with related disorders including Post-Concussion Syndrome/Cognitive Impairment, Primary
Insomnia, Generalized Anxiety Disorder, Panic Disorder with Agoraphobia, and Major Depressive
Disorder and assigned Mr. Bee a GAF score of 40, indicating “[sJome impairment in reality testing
or communication; major impairment in several areas, such as work or school, family relations,
judgement, thinking, or mood.” AR 38, 56-57, 66, 106.

Mr. Bee’s PTSD evaluation indicated that he experienced “recurrent episodes of intense,
panic-level anxiety . . . on an almost continuous basis,” and that his sleep was “interrupted by

intrusive, disturbing thoughts, images, dreams,” resulting in Mr. Bee getting only approximately
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four hours of “non-restorative” sleep per night. AR 56-57. The PTSD evaluation also stated that
he suffered from daily moderate headaches, one to two migraines per month, dizziness, noise
sensitivity, chronic fatigue, difficulty concentrating, blurred or double vision, and sensitivity to
light, among other symptoms of PTSD. AR 64.

Mr. Bee’s TBI evaluation established that Mr. Bee suffered from numerous incapacitating
symptoms, including “substantial and persistent” memory deficits, “difficulty maintaining
attention or concentration on a task,” problems understanding “spoken and written language”
relative to his pre-injury norm, “[m]oderately impaired judgment,” as well as “los[ing] track of
brief moments of time.” AR 68-70. The TBI evaluation also found that Mr. Bee was
“[o]ccasionally disoriented to two of the four aspects (person, time, place, situation) of orientation
or often disoriented to one aspect of orientation.” AR 69. The TBI evaluation found that Mr. Bee
“[u]sually gets lost in unfamiliar surroundings, has difficulty reading maps, following directions
and judging distances [and] [h]as difficulty using assistive devices such as GPS (global positioning

system).” AR 70. The TBI evaluation also noted Mr. Bee suffered from “daily moderate

99 ¢¢ 99 ¢

headaches,” “one to two migraines per month,” “dizziness,” “noise sensitivity; chronic fatigue;
difficulty concentrating; blurred or double vision, . . . and sensitivity to light.” AR 67. Dr. Vogel’s
examination was the basis for VA’s rating decision, issued after Mr. Bee’s separation, that Mr.
Bee was 70% disabled by TBI and 70% disabled by PTSD. AR 104-15.

Soon after Dr. Vogel’s evaluation, in February 2013, Mr. Bee underwent a military
separation physical. See AR 99-103. The separation physical noted, among other problems: TBI,
delayed PTSD, intermittent pain in Mr. Bee’s back, ankle, shoulders, and knees, joint swelling,

reduced strength in his right foot and quadriceps, abnormal deep tendon reflexes, sensorineural

hearing loss, tinnitus, dizziness, vertigo, lightheadedness, memory lapses, night sweats, anxiety,
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headaches, and depression. Id. The examiner noted Mr. Bee’s difficulty walking associated with
TBI and saw fit to order a general neurology consult referral to properly evaluate the scope of
Petitioner’s TBI. AR 102-03. Controlling guidance from the Assistant Secretary of Defense for
Health Affairs required that separation physicals, at a minimum, “will include . . . a review of the
individual medical history and medical record . . . [and] any indicated specialty consultations . . . .”
See Policy Guidance for Separation Physical Examinations (Oct. 14, 2005). In addition, an
assessment is made regarding a member’s worldwide qualifications for retention (according to
Service guidelines) or need for referral to a MEB. Id. Despite not having received the required
follow-up report from neurology, and despite finding serious neurological symptoms including
“[d]izziness, vertigo, and lightheadedness,” “[m]emory lapses or loss,” and “[g]ait abnormality,”
and failing to assess Mr. Bee’s worldwide qualifications for retention, the treating physician
erroneously found Mr. Bee fit to separate.

Mr. Bee was honorably discharged from Active Duty on April 1, 2013, without ever being
referred to the DES process, despite his severe, disabling TBl and PTSD. AR 87.

I11.  PROCEDURAL HISTORY

In April 2018, after having struggled with the symptoms of TBI and PTSD for nearly eight
years, Mr. Bee sought correction of his Naval record from the Board to reflect disability retirement.
On August 5, 2019, in a two-and-a-half page decision, the Board denied Mr. Bee’s petition. This
lawsuit followed; Mr. Bee filed his Original Complaint on October 6, 2021. ECF No. 1.

Following oral argument and mutual Motions for Judgment on the Administrative Record,
the parties agreed to remand the matter to the Board. This Court ordered remand on September
21, 2022, including in its order an opportunity for Mr. Bee to submit supplemental materials to the
Board. Mr. Bee submitted his supplemental brief to the Board on November 18, 2022. AR 537—
53. The Board issued a second denial on May 5, 2023. AR 470-88.
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Because the Board’s decision was once again arbitrary, capricious, contrary to law, and
unsupported by substantial evidence, Mr. Bee filed his Amended Complaint on July 7, 2023.
ECF No. 42. Mr. Bee now moves for judgment on the administrative record.

STANDARD OF REVIEW

The Court of Federal Claims reviews decisions of military correction boards based on the
administrative record. Walls v. United States, 582 F.3d 1358, 1367 (Fed. Cir. 2009). In deciding
a motion for judgment on the administrative record pursuant to RCFC 52.1, the court makes
“factual findings . . . from the record evidence as if it were conducting a trial on the record.”
Bannum, Inc. v. United States, 404 F.3d 1346, 1357 (Fed. Cir. 2005). “[R]esolution of a motion
respecting the administrative record is akin to an expedited trial on the paper record, and the Court
must make fact findings where necessary.” Baird v. United States, 77 Fed. Cl. 114, 116 (2007)
(citing A & D Fire Prot., Inc. v. United States, 72 Fed. Cl. 126, 131 (2006)). The Court’s inquiry
is “whether, given all the disputed and undisputed facts, a party has met its burden of proof based
on the evidence in the record.” A&D Fire Prot., Inc., 72 Fed. CI. at 131. Unlike summary
judgment, genuine issues of material fact will not foreclose judgment on the administrative record.
Bannum, 404 F.3d at 1356.

The Court reviews the administrative record to determine whether a board’s decision is
“arbitrary, capricious, unsupported by substantial evidence, or contrary to law.” Martinez v.
United States, 333 F.3d 1295, 1314 (Fed. Cir. 2003); see also Chappell v. Wallace, 462 U.S. 296,
303 (1983) (“Board decisions . . . can be set aside if they are arbitrary, capricious|[,] or not based
on substantial evidence.” (citing Grieg v. United States, 640 F.2d 1261 (Ct. CIl. 1981), cert.
denied, 455 U.S. 907 (1982); Sanders v. United States, 594 F.2d 804 (Ct. Cl. 1979))). “Substantial
evidence is something less than the weight of the evidence but more than a mere scintilla of
evidence.” In re NuVasive, Inc., 842 F.3d 1376, 1379-80 (Fed. Cir. 2016) (quoting In re Kotzab,
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217 F.3d 1365, 1369 (Fed. Cir. 2000)).

Courts must perform a rigorous review of an agency’s interpretation of its regulations. See
Kisor v. Wilkie, 139 S. Ct. 2400, 2415 (2019) (citations omitted). Courts review an agency’s
interpretation of its own regulations as a question of law and defer to the agency’s interpretation
only if it is a valid interpretation. 5 U.S.C. 8 706 (“[T]he reviewing court shall decide all relevant
questions of law, interpret constitutional and statutory provisions, and determine the meaning or
applicability of the terms of an agency action.”); Miss. Dep 't of Rehab. Servs. v. United States, 61
Fed. Cl. 20, 24 (2004).

As this Court has recognized, it “must satisfy itself that the Board considered all of the
relevant evidence and provided a reasoned opinion that reflects a contemplation of the facts and
circumstances pertinent to the case before it.” Verbeck v. United States, 97 Fed. Cl. 443, 451
(2011) (citing cases); Van Cleave v. United States, 70 Fed. Cl. 674, 678-79 (2006) (stating that
“boards must examine relevant data and articulate satisfactory explanations for their decisions”)
(internal citations omitted). “If the Board ‘entirely failed to consider an important aspect of the
problem, offered an explanation for its decision that runs counter to the evidence before the
[Board,] or is so implausible that it could not be ascribed to a difference in view or the product of
agency expertise,” its decision runs afoul of even this lenient standard of review.” Adams v. United
States, 117 Fed. CI. 628, 654 (2014) (modification in original) (quoting Motor Vehicle Mfrs. Ass 'n
of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)); see also Dep’t of Homeland
Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1916 (2020) (reversing agency for failure to
“provide a reasoned explanation for its action” and noting that agency “failed to consider . . .

conspicuous issues” relevant to its determination).
ARGUMENT

The Board relied primarily on three factors to justify its decision, none of which should
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have been treated as substantially probative, let alone decisive. First, the Board relied heavily on
FITREPs indicating apparently adequate performance of certain duties at FMTB-E. But those
FITREPs reflect performance in an intentionally—and admittedly—Ilow-impact non-operational
billet outside of Mr. Bee’s rate, and they convey nothing about his fitness to perform his duties in
his Infantry Unit Leader rate. Second, the Board placed substantial weight on Mr. Bee’s separation
physical, applying the presumption of regularity as though it were irrebuttable. The physical itself
was not regular, however, but rather violated controlling regulations. Third, the Board relied on
the fact that Mr. Bee was not referred to an MEB for DES processing—the very error Mr. Bee
sought to correct in his petition. Such circular logic erroneously treats the presumption of
regularity as though it is, itself, evidence, and the Board incorrectly applied that “evidence” to
overcome contrary evidence in the record.

The Board made numerous legal and factual errors to justify its focus on these three
inapposite factors. It either overlooked or ignored controlling legal authority, including the
requirement that it give Mr. Bee’s application “liberal consideration.” The Board also misread the
record, ignoring some of Mr. Bee’s most compelling evidence, including the rating decision by
VA that Mr. Bee is 70% disabled by TBI and, independently, 70% disabled by PTSD. The Board
made no effort to relate the nature and degree of Mr. Bee’s disabilities to the requirements and
duties that Mr. Bee may reasonably be expected to perform in his office, grade, rank, or rating, as
described in Marine Corps regulations. Instead, the Board simply asserted without justification
that his out-of-rate billet at FMTB-E was somehow a sufficient proxy for the combat duties of an
Infantry Unit Leader. The Board’s decision is arbitrary and capricious, unsupported by substantial

evidence, and contrary to law.
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l. THE BOARD DID NOT FOLLOW BINDING AUTHORITY, INCLUDING THE
REQUIREMENT TO GIVE MR. BEE’S PETITION LIBERAL CONSIDERATION

The Board’s decision is fundamentally flawed by its rejection of controlling legal authority,
including its erroneous comment that, “as a preliminary matter,” the Board is “not the PEB and
does not make medical fitness determinations.” AR 472. The Board went on to disclaim any
obligation to abide by controlling regulations, id. (“Neither DoDI 1332.38 nor SECNAVINST
1850.4E applies to this Board; rather, they provide regulatory guidelines for the Board to use in
assessing whether there exists an error or injustice in your naval record.”), or this Court’s
precedent, AR 472-73 (rejecting applicability of Nyan v. United States, to its own decision making
and arguing that, contrary to extensive precedent, the Board “did not err in failing to make explicit
findings as to the duties of [Mr. Bee’s] ‘office, grade, rank, or rating’ as an Infantry Unit Leader
at the E-6 paygrade”).

These statements dismissing controlling authority are deeply flawed. See, e.g., Kelly I, 157
Fed Cl. at 119 (“Although Plaintiff was never referred to the PEB for evaluation before the Navy
discharged him, the standard and related considerations established in SECNAVINST 1850.4E, as
discussed above, guide the Court in evaluating the propriety of the BCNR’s decision-making
process.”) (citing Sawyer v. United States, 930 F.2d 1577, 1581 (Fed. Cir. 1991) (recognizing the
BCNR “is competent to make a disability determination in the first instance”)); Beckham v. United
States, 392 F.2d 619, 622 (Ct. CI. 1968) (recognizing the BCNR, “like other administrative bodies,
is bound by its own regulations” (citing Hamlin v. United States, 391 F.2d 941, 943 (Ct. Cl.
1968))). The Board’s rejection of legal authority also infects other areas of its decision, resulting
in clear legal errors such as the Board’s failure to make explicit findings about the duties of Mr.
Bee’s office, grade, rank, or rating—indeed, refusal to even consider the Marine Corps instructions

that explicitly lay out such duties—despite the requirement that “[e]ach case [be] considered by
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relating the nature and degree of physical disability of the member to the requirements and duties
that member may reasonably be expected to perform in his or her office, grade, rank or rating.”
SECNAVINST 1850.4E, encl. 3, 8 3301 (emphasis added).

The Board’s most obvious legal violation is its failure to treat Mr. Bee’s application with
“liberal consideration.” Although the liberal consideration standard had been in use by correction
boards for certain situations since 2014, the standard was clarified and expanded by Acting Under
Secretary of Defense for Personnel and Readiness Anthony Kurta in 2017.2 The Kurta Memo
requires the Board to afford “liberal consideration” to petitions seeking to modify a discharge on
the basis of combat-related PTSD or TBI. The liberal consideration standard was later codified at
10 U.S.C. § 1552(h) for veterans, like Mr. Bee, “whose [PTSD] or [TBI] is related to combat.”

In Doyon v. United States, the Federal Circuit explained that both the Kurta Memo and 10
U.S.C. §1552(h) apply to petitions requesting that a discharge be changed to a disability
retirement. 58 F.4th 1235, 1238 (Fed. Cir. 2023) (“[T]he Kurta Memo’s guidance is not limited to
discharge characterization upgrades and applies to ‘any petition seeking discharge relief including
requests to change the narrative reason, re-enlistment codes, and upgrades from General to
Honorable characterizations.”” (internal citations omitted)). What’s more, the Doyon Court
established that the Board has been required to apply the Kurta Memo and 10 U.S.C. 1552(h) to
pending petitions for disability retirement. Id. at 1243, 1245-46. “The BCNR was obligated to
‘apply the law in effect at the time it render[ed] its decision.”” Id. at 1245 (quoting Bradley v. Sch.

Bd. of Richmond, 416 U.S. 696, 711 (1974)). But the Board failed to provide, or even reference,

% See Anthony Kurta, Memorandum for Secretaries of the Military Departments, Clarifying
Guidance to Military Discharge Review Boards and Boards for Correction of Military/Naval
Records Considering Requests by Veterans for Modification of their Discharge Due to Mental
Health Conditions, Sexual Assault, or Sexual Harassment (Aug. 25, 2017) (“Kurta Memo”).
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liberal consideration for Mr. Bee’s petition.

The Kurta Memo explains that “[l]iberal consideration includes but is not limited to”
“greater leniency and excusal from normal evidentiary burdens” and an understanding that
“[m]ental health conditions, including PTSD [and] TBI ... are frequently unreported.” Kurta
Memo at 3—4. Further, the “veteran’s testimony alone, oral or written, may establish the existence
of a condition or experience” and a service-connection determination by the VA is “persuasive
evidence that the condition existed or experience occurred during military service.” Id. at 2. Even
when a civilian medical provider is consulted after a service member has been discharged, “[a]
diagnosis made by a licensed psychiatrist or psychologist that the condition existed during military
service will receive liberal consideration.” Id. Crucially, the statute also clarifies that the Board
“shall” “review the claim with liberal consideration to the claimant that post-traumatic stress
disorder or traumatic brain injury potentially contributed to the circumstances resulting in the
discharge or dismissal.” 10 U.S.C. § 1552(h)(2).

Despite that authority, the Board discounted nearly all evidence that Mr. Bee’s PTSD and
TBI contributed to his discharge or dismissal, including Mr. Bee’s written testimony, his wife’s
written testimony, the in-depth examination provided by board certified psychiatrist Dr. Michael
Blumenfield, and Dr. Vogel’s neuropsychological examination and the consequent VA rating
decision. See, e.g., AR 479-80, 483. Despite this Court’s precedent explaining that the Board
“should have considered plaintiff’s disability rating as relevant evidence in determining whether
plaintiff was unfit for duty,” Valles-Prieto v. United States, 159 Fed. Cl. 611, 618 (2022), the
Board’s notes reveal that it dismissed the VA evaluation as “not sufficient evidence as disability

ratings are tied to the establishment of service connection and [are] manifestation-based,” AR

4 Despite acknowledging that VA ratings are “manifestation-based,” the Board does not address
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490. Cf. Ferrell v. United States, 23 Ct. Cl. 562, 571 (1991) (“Plaintiff’s VA ratings, while not
determinative on the issue of his fitness for duty at the time of discharge or of his eligibility for
disability pay, are nevertheless entitled to great weight in these regards when based on a medical
examination, as was the case here.”) (citations omitted). In light of a statutory and regulatory duty
to give Mr. Bee’s application liberal consideration, the Board’s bases for dismissing probative
medical and testimonial evidence are impermissible.

Because the Board failed to treat Mr. Bee’s petition with liberal consideration, the Board’s
decision is contrary to law, arbitrary, capricious, and not supported by substantial evidence.
1. THE BOARD FAILED TO RELATE MR. BEE’S PHYSICAL DISABILITY TO

THE REQUIREMENTS AND DUTIES THAT HE MAY REASONABLY BE
REQUIRED TO PERFORM IN HIS OFFICE, GRADE, RANK, OR RATING

The Board also failed to make appropriate findings about the duties of Mr. Bee’s office,
grade, rank, and rating when considering whether the nature and degree of his disabilities would
prevent him from performing those duties. Instead, the Board applied an incorrect standard and
offered unsupported speculation that Mr. Bee’s duties at FMTB-E were close enough for
performance there to serve as a proxy. The Board’s failure to apply the proper standard renders
its decision arbitrary, capricious, unsupported by substantial evidence, and contrary to law.

Contrary to the Board’s assertion that it need not “make explicit findings as to the duties
of [Plaintiff’s] ‘office, grade, rank, or rating’ as an Infantry Unit Leader at the E-6 paygrade,” AR
473, the controlling regulation explains that “[t]he sole standard to be used in making
determinations of physical disability as a basis for retirement or separation is unfitness to perform
the duties of office, grade, rank or rating.” SECNAVINST 1850.4E, encl. 3, § 3301 (emphasis

added); see also Adams, 117 Fed. Cl. at 654 (failure to consider “an important aspect of the

how manifestations of TBIl and PTSD symptoms so severe as to justify independent 70% disability
ratings could possibly be consistent with its decision that Plaintiff was fit for duty.
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problem” “runs afoul” of the standard of review); Kelly I, 157 Fed. Cl. at 119 (“[A] finding that a
service member cannot perform his or her common military tasks is dispositive to the ultimate
question of [a] member’s unfitness.”), 130 (stating that a remand is “appropriate for the Board to
reconsider its decision” where it has “failed to take into account certain factors that it should have
considered” in determining the service member’s fitness); Nyan v. United States, 153 Fed. Cl. 234,
243, 245 (2021) (“Nyan I”) (fitness determination was “not supported by substantial evidence”
where, inter alia, “it d[id] not appear that the IPEB took into consideration Mr. Nyan’s grade level
when it rendered its fitness determination), vacated solely as to remedy, 154 Fed. Cl. 463 (“Nyan
11”) (remanding to the Board based on findings in Nyan I). This Court has noted that “the standards
utilized for a disability determination and for considering common military tasks are effectively
interchangeable.” Kelly I, 157 Fed. CI. at 119.

The Board focused myopically and erroneously on Mr. Bee’s FITREPS at FMTB-E,
without determining what Mr. Bee’s duties were at FMTB-E and then establishing whether those
duties were that same duties Mr. Bee may reasonably be expected to perform in his office, grade,
rank, or rating, as described in Marine Corps regulations. Nor did the Board consider whether Mr.
Bee may reasonably have been expected to perform duties in his office grade, rank, or rating that
were not a part of his role at FMTB-E—such as deployment to hostile areas or active combat.

As the Board acknowledged, “[e]ach case is considered by relating the nature and degree
of physical disability of the member to the requirements and duties that member may reasonably
be expected to perform in his or her office, grade, rank or rating.” SECNAVINST 1850.4E, encl.
3, 8 3301, AR 473. Nevertheless, the Board failed to determine the requirements and duties that
Mr. Bee may reasonably be expected to perform as a Staff Sergeant, Infantry Unit Leader with

grade E-6 or to relate the nature and degree of physical disability of the Mr. Bee to those
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requirements. Mr. Bee’s medical conditions were incompatible with the requirements of his duties
as a Staff Sergeant, grade E-6, Infantry Unit Leader. For example, like all infantry Marines, Mr.
Bee needed to be able to navigate with a map and compass, conduct mounted land navigation, and
navigate with a GPS. Infantry T&R Manual at 8-3, 9-11 to 9-21. But Petitioner’s TBI caused him
to “get[ ] lost in unfamiliar surroundings, ha[ve] difficulty reading maps, following directions, and
judging distances|, and have] difficulty using assistive devices such as GPS.” AR 70. Dr. Vogel
reported that Mr. Bee “has gotten lost just going home.” Id.

Mr. Bee needed to be able to coordinate military assets, including artillery and airstrikes,
Marine T&R Manual at 9-13 to 9-17; indeed, he had received accolades in the past for calculating
and calling in artillery fire, see AR 410-12. Yet, after his injuries, Mr. Bee was “[o]ccasionally
disoriented to two of the four aspects (person, time, place, situation) of orientation or often
disoriented to one aspect of orientation.” AR 69. Mr. Bee’s combination of disorientation,
difficulty reading maps and judging distances—all symptoms caused by his TBI and PTSD—are
entirely incompatible with the requirement that a member in Mr. Bee’s rating be able to coordinate
military assets such as artillery and aircraft strikes while under intense enemy fire.

Instead, the Board contrived a lower standard of consideration that excludes most of the
common military tasks an Infantry Unit Leader is expected to perform and paired that with
speculation regarding the nature of Mr. Bee’s duties at FMTB-E to conclude, without citing to any
evidence, that “the duties [Bee] performed in this billet [at FMTB-E] were substantially the same
as [he] would have been performing as an Infantry Unit Leader assigned to an operational Marine
combat unit in a garrison environment.” AR 484 (emphasis added). The Board’s conjecture is
not a valid basis for a decision because it fails to explain what the duties of an Infantry Unit Leader

in garrison are, how those in garrison duties can be divorced from operational combat (which they
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cannot), and how the duties performed by Mr. Bee at FMTB-E were similar to those duties
reasonably expected to be performed by an Infantry Unit Leader in garrison. Had the Board
actually explained Mr. Bee’s duties as an Infantry Unit Leader in garrison, it would have been left
to grapple with the fact that the majority, if not all, of the common military tasks required of an
Infantry Unit Leader relate to service in an operational combat zone.

Moreover, the Board’s suggestion that Mr. Bee could serve exclusively in garrison is not
only incorrect, it is an implicit admission that even the Board did not believe that Mr. Bee could
reasonably return to the deployable, operational infantry Marine community. Had the Board
properly considered Mr. Bee’s duties and his limitations it would have been clear that he was not
fit to serve as an Infantry Unit Leader, not only because he was non-deployable, but also because
preparing for and engaging in operational, deployable combat duty are the core common military
tasks that an Infantry Unit Leader “could ‘reasonably be expected to perform.” This implicit
admission that Mr. Bee could only perform duties in a garrison environment demonstrates that Mr.
Bee was unfit to perform the duties of his office, grade, rank or rating and is entitled to disability
retirement. See Nyan I, 153 Fed. Cl. at 243 (citing SECNAVINST 1850.4E, encl. 3, § 3301).

Mr. Bee’s personal experience further establishes that the duties he was expected to
perform were not limited to a garrison environment. His NAM write-up from his final deployment
describes a patrol that “highlighted several of Sergeant Bee’s characteristics as a stellar combat
leader.” AR 416.

As First Squad began to return to base, they came under heavy enemy fire from the

northwest, northeast and southwest. The squad took cover and was unable to

maneuver or egress. Sergeant Bee remained calm and coordinated the fires of his

squad to best affect the enemy. As enemy firing positions were identified, he

ordered rocket shots on them which silenced the enemy fire. Alpha Company

Mobile Section acted as a Quick Reaction Force (QRF) and strong pointed the

intersection of routes Jessica and Puma to cover First Squads egress. While
returning to base, Sergeant Bees squad conducted a battle damage assessment of
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the enemy firing positions to the north, which confirmed the origin of the enemy
fire. As his squad continued their movement back to the Platoon COP they came
under heavy fire from 200 meters to the north. During the engagement his squad
took a casualty when a Marine was struck in the leg by small arms fire. Sergeant
Bee immediately moved to the casualty to gain situational awareness on the
direction of enemy fire, and to supervise the treatment of the wounded Marine.
While under fire he identified and ordered the clearance of the MEDEVAC Landing
Zone. As the Helicopters were inbound to the LZ, the smoke grenade marking the
landing zone failed, and Sergeant Bee took it upon himself to move from a position
of cover to wave in the helicopters. After the casualty had been lifted, Sergeant
Bee coordinated the clearance of the building his squad had received fire from.
Unable to locate any enemy they continued their egress to the platoon COP. This
patrol highlighted several of Sergeant Bee’s characteristics as a stellar combat
leader. The total length of the patrol was fourteen hours and while under the stress
of exhaustion, being surrounded by the enemy with no ability to egress and
executing the MEDEV AC of a team leader, Sergeant Bee remained calm and was
able to make excellent decisions.

AR 415-16. Dr. Vogel (whose evaluation is entitled to a presumption of regularity and liberal
consideration) found that Mr. Bee’s “Panic Disorder ([w]ith Agoraphobia) brings severe, acute
anxiety which can be temporarily debilitating and far-reaching in its effects upon the Claimant’s
life,” and “makes it difficult to go anywhere or do anything out of the ordinary or outside of his
narrowed comfort zone.” AR 58. It is implausible to think that the man who returned from that
deployment following the IED blast that nearly killed him, afflicted as he was with PTSD and TBI,
could repeat such calm and excellent decision-making under fire. The Board’s failure to contend
with the duties that had been required of Mr. Bee in the past, and those that Marine Corps
regulations definitively established could reasonably be expected of him in the future, renders its
decision arbitrary, capricious, unsupported by substantial evidence, and contrary to law.

I1l. THE BOARD ERRONEOUSLY RELIED ON INAPPOSITE FITNESS REPORTS

THAT DID NOT REFLECT MR. BEE’S ABILITY TO PERFORM THE DUTIES
OF HIS OFFICE, GRADE, RANK, OR RATING

The Board also improperly relied on Mr. Bee’s FITREPs at FMTB-E as conclusive
evidence of Mr. Bee’s fitness to perform the duties of his office, grade, rank, and rating. These

FITREPs were prepared by non-Marines, evaluated Mr. Bee’s performance in a non-combat role,
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and did not reflect Mr. Bee’s fitness to perform the duties he may reasonably be expected to
perform as an Infantry Unit Leader.

This Court has made clear that “a mere review of whether a member was adequately
performing duties—regardless of what those were—immediately before separation is not
sufficient.” Kelly I, 157 Fed. Cl. at 125. “[T]he question is not whether [Plaintiff] was disabled
from performing any and all work that a[n Infantry Unit Leader] might be assigned to perform, but
rather whether he was disabled from performing work that a[n Infantry Unit Leader] at the [E-6]
grade could ‘reasonably be expected to perform.”” Nyan I, 153 Fed. Cl. at 243 (quoting
SECNAVINST 1850.4E, encl. 3, § 3301). Despite this guidance, the Board relied on FITREPs
from a non-operational billet outside of Mr. Bee’s rating that did not reflect his fitness to perform
the duties of his rate.

Mr. Bee explained to the Board that he was told by his superiors that the billet was intended
as a respite from the challenges of life as an infantry Marine. See, e.g., AR 551; AR 26. The
Board even acknowledged that Mr. Bee’s orders to FMTB-E were “likely based upon the needs of
the Marine Corps and/or a desire to provide you the well-deserve[d] opportunity to ‘take a knee’
after your multiple combat deployments.” AR 481 (emphasis added). Indeed, the Government
has repeatedly conceded that Mr. Bee “was not serving in his MOS” while assigned to FMTB-E.
Def’s. Mot. to Dismiss at 9, ECF No. 23; see also Def’s. Reply to P1.’s Response to Def.’s Mot.
to Dismiss at 9-10, ECF No. 25 (“Although he was not performing as an Infantry Unit Leader
during that time, he was still able to adequately perform common military tasks at the Battalion.”)
(emphasis added).

Because, as the Government has conceded, Mr. Bee’s duties at FMTB-E were not related

to his rate as an Infantry Unit Leader, his purported ability to perform those duties does not reflect
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fitness to perform the duties of his office, grade, rank, or rating. Mr. Bee’s FMTB-E FITREPs
explain that his duties consisted of training “Navy Medical Department personnel and Religious
Program personnel in the knowledge, skills and abilities necessary to serve with and support the
Marine Corps.” AR 385. By contrast, a representative FITREP from his time at “the 1/6” describes
how this operational billet required Mr. Bee to “[p]repare for and execute partnered combat patrols
with assigned Afghan National Army.” AR 368. Other FITREPs from “the 1/6” required Mr. Bee
to “Employ [his] squad in a tactical environment.” AR 352, 357. There is simply no comparison
between training infantry Marines, who are combatants, and training Navy Medical Department
and Religious Program personnel, who expressly are not combatants. See SECNAVINST
1730.7E, encl. 2, § 14 (“Chaplains are non-combatants. They cannot bear arms or seek weapons
training in connection with their military duties nor will they seek weapons or warfare
qualifications.”); Bureau of Medicine Instruction (“BUMEDINST”) 1500.33A at 34 (noting that
“Direct patient care is the gold standard for competency assessment,” while offering no reference
whatsoever to combat, weapons proficiency, or other fighting skills).

In a similar matter, the Board itself acknowledged the problems with relying on inapposite
FITREPs, because emphasizing FITREPs for a period when a servicemember was not performing
the duties of his office, grade, rank, and rating simply answers the wrong question:

Rather, the AO found that the IPEB appeared to base its decision regarding

Petitioner’s fitness on his ability [to] competently perform administrative duties

within a medical center. Accordingly, the IPEB failed to apply the appropriate

standard of whether Petitioner was able to reasonably perform the duties of his
office, grade, rank, or rating.

Board Decision on Remand at 6, Nyan v. United States, No. 20-cv-00343 (Fed. Cl. Nov. 8, 2021),
ECF No. 34 (Board decision on remand granting disability retirement to Mr. Nyan). In the instant
case, the Board’s reliance on FMTB-E FITREPs was similarly misplaced; they did not show that
Mr. Bee could perform the duties of his office, grade, rank, or rating because he was not performing
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such duties at FMTB-E. To the contrary, in that non-operational billet, he was “tak[ing] a knee,”
AR 481, and instructing Navy medics and chaplains. The Board’s heavy reliance on FMTB-E
FITREPs was erroneous; because they did not reflect performance of the duties of Mr. Bee’s
Infantry Unit Leader rating, they are entirely inapposite.

IV. THE BOARD MISAPPLIED THE PRESUMPTION OF REGULARITY

The Board repeatedly referenced the presumption of regularity, but the Board applied it
improperly, essentially treating evidence that weighed against relief as virtually irrebuttable, while
evidence that weighed in favor of relief received no such consideration. One egregious example
is the contrast between the Board’s treatment of Dr. Vogel’s examination, which was not accorded
a presumption of regularity (despite no apparent irregularities), and Mr. Bee’s separation physical,
which was accorded the presumption (despite clear violations of Navy policy).

“The ‘presumption of regularity’ supports official acts of public officers. In the absence
of clear evidence to the contrary, the doctrine presumes that public officers have properly
discharged their official duties.” Butler v. Principi, 244 F.3d 1337, 1340 (Fed. Cir. 2001) (quoting
United States v. Chemical Found., Inc., 272 U.S. 1, 14-15 (1926); In re Longardner & Assocs.,
855 F.2d 455, 459 (7th Cir. 1988)). However, “[i]t does not help to sustain an action that on its
face appears irregular as here. We would say, here the presumption operates in reverse. If it
appears irregular, it is irregular, and the burden shifts to the proponent to show the contrary.”
United States v. Roses, 706 F.2d 1563, 1567 (Fed. Cir. 1983). The Vogel examination, which the
Board discounted, is an official act that appears regular; it is entitled to presumptive validity. The
separation physical, which the Board relied on, is the opposite; it was irregularly conducted and is
not entitled to presumptive validity.

As explained above, binding guidance required that separation physicals, at a minimum,
“will include . .. a review of the individual medical history and medical record . .. [and] any
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indicated specialty consultations . . . .” See Policy Guidance for Separation Physical Examinations
(Oct. 14, 2005). In addition, an assessment is made regarding a member’s worldwide
qualifications for retention (according to Service guidelines) or need for referral to a MEB. Id.
Although the separation physical noted difficulty in walking associated with TBI and ordered a
general neurology consult referral, AR 431, there is no record evidence of such a follow-on
evaluation, and the examiner did not wait to give Mr. Bee an opportunity to pursue such specialty
consultation before signing off on the separation physical. The separation physical noted
symptoms of “headache,” “dizziness, vertigo, and lightheadedness,” “[m]emory lapses or loss,
“[g]ait abnormality,” and “[a]nxiety, emotional lability, and sleep disturbances,” it assessed Mr.
Bee as having delayed post-traumatic stress disorder, major depression, difficulty in walking, and
a history of traumatic brain injury, and included plans to treat Mr. Bee’s delayed PTSD with
continued mental health therapy, to treat Mr. Bee’s depression with continued administration of
the antidepressant venlafaxine, and to treat Mr. Bee’s difficulty in walking with a neurology
general consult referral for a TBI evaluation. AR 428, 431. Despite all these findings of disability
and injury, the separation physical inexplicably failed to make an assessment regarding Mr. Bee’s
worldwide qualifications for retention. This inexplicable conclusion, combined with policy
violations, is clear evidence of irregularity; the Board erred in according the separation physical
the presumption of regularity, and this Court should reject the Board’s reliance on the “presumed
regular” separation physical. Driscoll v. United States, 158 Fed. Cl. 399, 413 (2022) (“The Court
will not presume regularity in the face of irregularity and will not allow the government to exploit
the presumption to shield itself from its own errors.”).

On the other hand, the Board discounted Dr. Vogel’s examination, claiming that “Dr. VVogel

had no professional obligation to provide an accurate assessment of [Mr. Bee’s] condition and its
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effects, as he did not evaluate [Mr. Bee] for treatment purposes.” AR 479. First, this claim
highlights the Board’s arbitrary and capricious treatment of evidence; the separation physical that
it placed so much reliance on was also not for treatment purposes. Second, the Board’s claim that
Dr. Vogel “had no professional obligation to provide an accurate assessment of [Mr. Bee’s]
condition” is ludicrous on its face and violates an applicable presumption of regularity. The Board
found no irregularity in how Dr. Vogel conducted his examination, even going so far as to affirm
that “the Board did not doubt or question Dr. Vogel’s competency and credentials.” Id. As the
Board acknowledged, VA ratings are “manifestation-based,” and Dr. Vogel, as a government
employee performing an official act, had a professional obligation to provide an accurate
assessment of Mr. Bee’s medical condition and its effects so as to report to the VA, in detail, how
Mr. Bee’s disabilities manifested and, in turn, permit the VA to appropriately evaluate the extent
to which Mr. Bee was (and still is) disabled. “The doctrine . . . allows courts to presume that what
appears regular is regular, the burden shifting to the attacker to show the contrary.” Butler, 244
F.3d at 1340. In the absence of any evidence that Dr. VVogel acted irregularly, the Board had the
burden of either demonstrating that his evaluation was irregular or accepting it as valid evidence.

V. THE BOARD IMPROPERLY RELIED ON THE VERY ERROR MR. BEE
SOUGHT TO CORRECT TO JUSTIFY DENYING MR. BEE’S PETITION

The Board repeatedly relied on the very error Mr. Bee sought to correct—the Marine
Corps’ failure to appropriately refer him for DES evaluation—as though it were evidence that Mr.
Bee did not merit such evaluation. See, e.g., AR 478 (“It is unlikely that any physician would, and
apparently none among the numerous different specialty clinics and primary care providers that
you visited at different locations after incurring your final TBI in June 2010 did, believe that your
medical conditions significantly interfered with the performance of duties appropriate to your

office, grade, rank or rating.”); AR 491 (Board notes citing the advisory opinion’s argument that

32
Appx1534



Case: 24-2306  Document: 43 Page: 193  Filed: 03/14/2025

Case 1:21-cv-01970-LAS Document 47 Filed 09/20/23 Page 41 of 50

“Petitioner’s clinical presentations did not rise to a level as to indicate to his care providers
consideration that he may be unfit for service or that his condition was appropriate for referral to
a Medical Evaluation Board”).

The Board’s logic is circular. It amounts to little more than “Mr. Bee was fit because no
one found him to be unfit”—and is contrary to judicial precedent. This Court has explained that,
where substantial evidence indicates that a DES referral would have been appropriate, the military
may not rely on its own failure to make a referral to deny later relief. See Hassay v. United States,
150 Fed. Cl. 467, 482 (2020) (“The Court therefore agrees with Mr. Hassay that—to the extent
that the Navy violated its own regulations by not referring him to the Disability Evaluation
System—it should not be permitted to rely on the absence of contemporaneous evidence that Mr.
Hassay’s mental illness made him unfit for service.”). Put simply, the Board is not entitled to
“retreat| ] into a presumption of fitness” when, as here, “it is the agency’s own procedural errors
which put plaintiff into a position of having to overcome this presumption.” Ferrell, 23 Cl. Ct. at
570. As explained in his Amended Complaint, Mr. Bee presented extensive evidence that he
should have been referred to a MEB at the separation physical and that the Marine Corps erred by
not doing so. Am. Compl., ECF No. 42 at 18-27. The Board cannot justifiably rebut evidence of
what the Marine Corps should have done with “but they didn 't,” and the effort to do so renders its
decision arbitrary, capricious and unsupported by substantial evidence.

V1. THE BOARD’S DECISION RELIED ON CRITICAL FACTUAL ERRORS

The Board’s decision is also arbitrary, capricious, and unsupported by substantial evidence
because it is infected throughout with critical factual errors. For example, after erroneously
concluding that “nothing in [Mr. Bee’s] medical history . . . would lead anyone, medically trained
or otherwise, to believe that . . . any of your conditions, either individually or collectively,
significantly interfered with the performance of duties appropriate to your office, grade, rank or
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rating,” the Board conceded that Dr. Johnson’s evaluation was a “potential exception to this
statement,” since she “found significant impairment to [Mr. Bee’s] learning functions based upon
[his] neuropsychological evaluation.” AR 478 & n.22. This concession was then “overcome” by
the Board’s erroneous conclusion that a medical appointment just a few days later with a different
provider resulted in Mr. Bee being taken off LIMDU and “returned to full duty with no medical
limitations.” Id. The Board similarly comments that “significant duty limitations” assigned by
“Neurology professionals” being lifted “just four months after the June 2010 TBI incident”
“provided compelling evidence that [Mr. Bee’s] conditions never warranted referral to a MEB at
any time prior to [his] discharge from the Marine Corps.” AR 478-79. But this timeline is false;
as even the Board Examiner’s own chronology explains, Mr. Bee was not released from LIMDU
until December 2010—over a month after he had transferred to the “take a knee” billet at FMTB-
E. AR 381, 495 (Board chronology noting LIMDU until Dec. 20, 2010); 307 (transfer to FMTB-
E on Nov. 16, 2010); see also AR 7, 81, 179, 1331, 1415. The Board’s inaccurate timeline misses
the crucial point: Mr. Bee never returned to unrestricted duty as an Infantry Unit Leader or
operational infantry Marine, and never resumed training Marines for or engaging in combat.

As explained elsewhere, see, e.g., ECF No. 42 at 33, and acknowledged by the Board, see
AR 481, Mr. Bee’s billet at FMTB-E was far less rigorous than any infantry billet and represented
a “de facto LIMDU.” The implications regarding Mr. Bee’s fitness for duty as an Infantry Unit
Leader may have been quite different had he returned to full duty at “the 1/6” compared to a return

to “full duty” at the non-infantry, light-duty billet at FMTB-E. The latter does not demonstrate

® The Board also added Plaintiff’s “successful performance of duties over the next 28 months” as
evidence against the weight of Dr. Johnson’s evaluation, but, as discussed above, Plaintiff’s
allegedly adequate performance outside of his rate at FMTB-E is inapposite, and cannot bear the
weight of discrediting a thorough neuropsychological examination.

34
Appx1536



Case: 24-2306  Document: 43 Page: 195 Filed: 03/14/2025

Case 1:21-cv-01970-LAS Document 47 Filed 09/20/23 Page 43 of 50

fitness for the duties Mr. Bee may reasonably be expected to perform in his office, grade, rank, or
rating, as described in Marine Corps regulations. The Board’s misapplication of the fitness
standard led to erroneous conclusions about Mr. Bee’s fitness that are unsupported by the record.

Elsewhere, the Board simply ignored or dismissed major factors that it is required to
consider. For example, DODI 1332.38 recommends consideration of (1) whether the service
member’s “medical condition represents a decided medical risk to the health of the member or to
the welfare [or safety] of other members were the member to continue on active duty”’; and whether
(2) the service member’s “medical condition imposes unreasonable requirements on the military
to maintain or protect the member.” 1d. § E3.P3.2.2.1-2 (emphasis added); accord SECNAVINST
1850.4E, encl. 3, 8 3302(b)(1-2) (stating identical standard); see also Yang v. United States, 149
Fed. CI. 277, 281 (2020) (remanding and directing the Board to consider all three criteria of DoDI
1332.18, the successor to DoDI 1332.38). The Board concluded that Mr. Bee’s condition would
not seriously compromise his health or well-being because “[a]fter being removed from LIMDU
status in October 2010, [he] had only two medical encounters related to [his] TBI and PTSD
conditions over the next two years.” AR 481. This is inaccurate. After the October 2010 date the
Board considered (incorrectly; Mr. Bee was removed from LIMDU in December 2010), Mr. Bee
had at least seven medical encounters related to his TBI and PTSD. See AR 179-81, 426-27; see
also Am. Compl., ECF No. 42 at 21-22. Further, the arbitrary two-year time frame excludes
numerous medical encounters in 2013—including Dr. Vogel’s detailed and worrying examination
—as well as numerous medical encounters between June 2010 and October 2010, including Dr.
Johnson’s detailed examination that found extensive disabilities similar to those Dr. Vogel found.
Even where the Board considered the DODI 1332.38 factors, the Board’s reliance on inaccurate

factual analyses renders its decision arbitrary, capricious, and unsupported by substantial evidence.
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The Board wrongfully disregarded detailed medical evidence of Mr. Bee’s unfitness based
on an undue reliance on Mr. Bee’s FMTB-E FITREPs. See, e.g., AR 478, n.22 (disregarding the
findings of Dr. Johnson’s neuropsychological evaluation based on a misunderstanding of the
outcome of a follow-up appointment and Mr. Bee’s “successful performance of duties [at FMTB-
E] over the next 28 months.”). FITREPs simply cannot carry such probative weight. In another
matter, the Board recognized that FITREPS are minimally probative, even where they reflect
adequate in-rate performance, because commanders are expressly barred from commenting on
medical fitness or the effects of medical issues in FITREPs. Board Decision on Remand, Nyan v.
United States, No. 20-cv-00343 (Fed. Cl. Nov. 8, 2021) (Board decision on remand granting
disability retirement to Mr. Nyan) (“Further, the IPEB applied undue weight in its evaluation of
Petitioner’s medical fitness to Petitioner’s fitness (performance) reports, which are specifically
prohibited from commenting on medical conditions.”). FITREPS are not the place to comment on
medical issues or counsel a service member for shortcomings in their performance resulting from
such medical issues. Indeed, Mr. Bee explained that he was verbally counselled on multiple
occasions for such performance shortcomings resulting from his TBI and PTSD symptoms. See,
e.g., AR 26-27.

The Board also contradicts itself on several critical issues. For example, the Board asserted
that it “did not doubt or question Dr. Vogel’s competency and credentials,” AR 479, and affirmed
that “the Board . . . certainly does not question the current severity of [Mr. Bee’s] conditions or
that [he] deserve[s] the disability compensation that [he] currently receive[s] for [his] injuries
suffered in service to the nation.” AR 480. Elsewhere, the Board affirms that Dr. Blumenfield’s
confirmation of Mr. Bee’s TBI and PTSD symptoms “at the time of and since [Mr. Bee’s]

discharge . . . were not in question.” AR 479. Nonetheless, the Board goes on to contradict itself
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and conclude that the severity of Mr. Bee’s symptoms is very much in doubt, arguing that Dr.
Vogel’s findings were contradicted by “objective evidence that such impairments were not nearly
as debilitating as he reported them to be.” AR 480. Of course, the “objective evidence” cited is
Mr. Bee’s “performance of duties” at FMTB-E, which, as explained above, is inapposite and
cannot carry the evidentiary weight necessary to dismiss, out-of-hand, the medical findings of a
certified and highly qualified psychologist. Two further factual errors provide insight as to how
the contradiction should be resolved.

First, the Board Recorder’s Log indicates a fundamental misunderstanding of Mr. Bee’s
symptoms and manifestations. The conclusion in the “comments” to the Log state: “Record does
not support disability retirement at time of voluntary separation; delayed effects/manifestation of
PTSD/TBI does not demonstrate he was unfit at time of sep[aration].” AR 489. But Dr. Vogel’s
examination—the basis for the VA’s unquestioned disability compensation decision—took place
in January 2013, which was three months before Mr. Bee’s April 2013 discharge. See AR 56-65
(PTSD Evaluation), 66-74 (TBI Evaluation). The symptoms that are “not in question,” and which
had remained remarkably consistent between Dr. Johnson’s 2010 evaluation and Dr. Vogel’s 2013
evaluation, had manifested prior to Mr. Bee’s discharge.

Second, the Board’s characterization of Dr. Vogel’s examination has no basis in the record.
The Board commented that “the only time [Mr. Bee] ever reported such severity in [his] symptoms
was in [his] effort to obtain the highest possible disability rating for compensation purposes.” AR
487. This implicit allegation that Mr. Bee would present a false or exaggerated claim to the VA
is baseless and negated by the Board’s admission that it “certainly does not question the current
severity of [Mr. Bee’s] conditions or that [he] deserve[s] the disability compensation™ he receives.

AR 480. The Board’s statement is also factually incorrect; Mr. Bee reported similarly severe
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symptoms to Dr. Johnson in 2010, and, in September 2012, Mr. Bee was treated for major
depression, including “symptoms of depression for 18 months, extreme irritability, decreased
memory and concentration and anhedonia” (i.e., severe symptoms of PTSD and TBI). AR 495.

In other words, Mr. Bee’s symptoms were recognized in service and he had reported the
same severe symptoms to at least three providers before his discharge. Thus, as the Board itself
conceded, Mr. Bee’s TBI and PTSD symptoms “at the time of and since [Mr. Bee’s] discharge”
are “not in question.” AR 479.

The Board dismissed the post-discharge report by Dr. Michael Blumenfield based on three
incorrect or inapposite factors. First, the Board alleged that Dr. Blumenfield’s report “provided
nothing to support his conclusion.” AR 479. To the contrary, Dr. Blumenfield explained that he
had reviewed thousands of pages of medical records, including the Dr. Johnson and Dr. Vogel
reports, had personally interviewed Mr. Bee and his wife, and had performed diagnostic tests on
Mr. Bee. AR 163-66 (describing, among other tests, a “modified Bender-Gestalt”).

Second, the Board criticized Dr. Blumenfield’s alleged “financial incentive to reach a
particular result,” despite having no basis in the record to speculate that Dr. Blumenfield’s
compensation was in any way tied to the result of his examination. AR 479. This Court has
explained that post-discharge private physicians’ opinions are relevant and cannot be dismissed
merely because the physician was engaged years after separation or because they (like every other
professional) were paid for their services. See, e.g., Hassay, 150 Fed. Cl. at 480 (“Dr. Foote’s
opinion is no less relevant because it is based on his treatment of Mr. Hassay many years after he
left the service.”); Ferrell, 23 Cl. Ct. at 571 (“The record contains substantial evidence that Ferrell
was in fact partially disabled. Much of this evidence is post release. It is not inappropriate to

consider this evidence . . . .” (citing Powers v. United States, 176 Ct. CI. 388, 400 (1966))).
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Finally, the Board commented that it’s not clear “that [Dr. Blumenfield] knew the duties
of a Marine rifleman” adequately to opine on them. AR 479. But this criticism ignores Dr.
Blumenfield’s explanation that Mr. Bee had described his history and role in the Marine Corps,
AR 163-64, as well as the fact that Dr. Blumenfield’s report contained a detailed description of
Mr. Bee’s TBI and PTSD symptoms. Nonetheless, the Board applied this unpersuasive rationale
to entirely discount the probative value of Dr. Blumenfield’s examination.

“Under the substantial evidence rule, all of the competent evidence must be considered,
whether original or supplemental, and whether or not it supports the challenged conclusion.”
Heisig v. United States, 719 F.2d 1153, 1157 (Fed. Cir. 1983) (citing cases). The Board wrongfully
cherry-picked evidence, relying on misunderstandings and falsehoods while ignoring substantial,
probative evidence that contradicted its conclusion. The Board’s serial factual errors,
contradictions, and unjustified rejection of probative evidence render its decision arbitrary,
capricious, and unsupported by substantial evidence.

VIl. THE BOARD FAILED TO ADEQUATELY ACCOUNT FOR THE SEVERITY OF
MR. BEE’S INJURIES AS ESTABLISHED BY HIS VA DISABILITY RATINGS

Although Mr. Bee’s VA disability ratings are strong evidence that Mr. Bee suffered from
reduced capabilities, the Board made no effort to reconcile its conclusion that Mr. Bee was fit for
service with the severity of incapacity indicated by Mr. Bee’s VA ratings. Indeed, the Board does
not even reference or acknowledge the VA’s disability ratings of 70% for PTSD and 70% for
TBI—both of which considerably exceed the 30% disability rating that, if either condition is
unfitting, would entitle Mr. Bee to a disability retirement.

This Court has held that VA disability ratings are relevant evidence that must be considered
in determining unfitness for duty, Valles-Prieto, 159 Fed. Cl. at 618 (citing Heisig v. United States,

719 F.2d at 1157). In addition, the Kurta Memo similarly requires consideration of VA disability
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ratings and further requires the Board review the claim with liberal consideration to the claimant
that post-traumatic stress disorder or traumatic brain injury potentially contributed to the
circumstances resulting in the discharge. Doyon, 58 F.4th at 1238. The Board ignored this
evidence and made no attempt at all to reconcile the severity represented by Mr. Bee’s 70%
disability rating for TBI and independent 70% disability rating for PTSD with its conclusion that
Mr. Bee was somehow nonetheless fit for service as an infantry Marine. The Board’s decision is
thus arbitrary, capricious, contrary to law, and unsupported by factual evidence.

CONCLUSION

Mr. Bee has exhaustively explained why he is entitled to a correction of his Naval record,
including how the Marine Corps wrongfully failed to refer him for DES evaluation and why he
would have been medically retired for unfitting conditions that were more than 30% disabling if
the Marine Corps had properly followed its policies. For the reasons set forth above, the Navy’s
decision to once again deny Mr. Bee’s request for correction of his Naval record to reflect disability
retirement was arbitrary, capricious, unsupported by substantial evidence, and contrary to law. Mr.
Bee requests that the Court order the Navy to correct his military record to reflect disability
retirement, or, in the alternative, remand the case to the Board with directions to consider all of the
record evidence in accordance with law and regulations, and to articulate a rational explanation

for its decision.
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS
WILLIAM OLAS BEE,
Plaintiff,

No. 21-1970
(Judge Philip S. Hadji)

V.

THE UNITED STATES,

N N N N N N N N N

Defendant.

DEFENDANT’S MOTION TO DISMISS AND CROSS-MOTION FOR JUDGMENT ON
THE ADMINISTRATIVE RECORD AND RESPONSE TO PLAINTIFF’S MOTION
FOR JUDGMENT ON THE ADMINISTRATIVE RECORD!

Pursuant to Rule 12(b)(1) of the Rules of the United States Court of Federal Claims
(RCFC), the United States respectfully requests that the Court dismiss the amended complaint
for lack of subject matter jurisdiction as time-barred; and, in the alternative, that the Court grant
the United States judgment on the administrative record pursuant to RCFC 52.1.

STATEMENT OF THE ISSUES

l. Whether this Court lacks jurisdiction to entertain Mr. Bee’s claim because it is
barred by this Court’s six-year statute of limitations, 28 U.S.C. § 2501.

2. Whether the May 5, 2023, decision of the Board for Correction of Naval Records
(BCNR or board) is supported by substantial evidence, is arbitrary and capricious, or contrary to

law.

! In support of this motion, we rely on the administrative record (AR), and the following
brief. Mr. Bee’s assertion in his Amended Complaint that he “hereby incorporates by reference
the entirety of the Original Complaint, including all factual allegations, as if fully set forth
herein,” Am. Compl., § 3 n.1, is improper and of no effect. See, e.g., Gould, Inc. v. United
States, 29 Fed. Cl. 758, 759 (1993) (““An amended complaint entirely supersedes and replaces the
original complaint”), vacated on other grounds, 67 F.3d 925 (Fed. Cir. 1995). Mr. Bee’s
sweeping boilerplate adoption/incorporation clause also “lacks the specificity and clarity
required by Rule 10(c).” Wolfe v. Charter Forest Behavioral Health Sys., Inc., 185 F.R.D. 225,
229 (W.D. La. Feb. 19, 1999) (applying Fed. R. Civ. P. 10(c)).
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STATEMENT OF THE CASE

I. Nature Of The Case

Pursuant to the Tucker Act, 28 U.S.C. § 1491(a), and the Military Disability Retirement
Statute, 10 U.S.C. § 1201, Mr. Bee challenges the BCNR’s May 5, 2023 decision denying his
request that he be medically retired. Generally, Mr. Bee contends that despite outward signs of
successful service, at the time of his discharge from the Marine Corps, his ability to serve was
significantly impaired by a service-connected traumatic brain injury (TBI) and post-traumatic
stress disorder (PTSD). He contends he should have been deemed unfit for service and received
a disability retirement rather than the honorable discharge he was awarded following his
voluntary resignation pursuant to an early discharge program. At the time of his voluntary
separation, the Government paid Mr. Bee $106,956.18 ($80.217.14 after taxes) in separation pay
pursuant to the Voluntary Separation Program (VSP). AR 481.

Mr. Bee does not address the complaint’s untimeliness (presumably, he believes the
board decision triggered the statute of limitations) and criticizes the BCNR’s decision on various
grounds, each of which amounts to a criticism of how the board weighed the evidence. We
discuss the untimeliness in section II of the Argument below and then again in Section III.

II. The Navy and Marine Corps Disability Evaluation System

10 U.S.C. § 1201 authorizes the Secretary of a Military Department to separate or retire a
service member when he determines that the member is “unfit to perform the duties of the
member’s office, grade, rank, or rating because of physical disability incurred while entitled to

basic pay.” Under the authority of Department of Defense Instruction (DoDI) 1332.38, Secretary
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of the Navy Instruction (SECNAVINST) 1850.4E implements the Department of the Navy’s
Disability Evaluation System (DES). 2

It provides that it “is not within the mission of the Department of the Navy to retain
members on active duty . . . to provide prolonged, definitive medical care when it is unlikely the
member will return to full military duty.” SECNAVINST 1850.4E, § 1005. Accordingly, “line
commanders, commanding officers of MTFs [military treatment facilities] and individual
medical . . . officers shall promptly identify for evaluation by Medical Boards . . . , those
members presenting for medical care whose physical or mental fitness to continue naval service
is questionable.” Id. (emphasis added); see also id. § 3106 (“Commanding officers of MTFs and
individual medical and dental officers are to identify promptly for referral to the DES those
members presenting for medical care whose Fitness for active duty is questionable.”) (emphasis
added). Once so identified, “[s]ervice members shall be referred into the DES as soon as the
probability that they will be unable to return to full duty is ascertained and optimal medical
treatment benefits have been attained.” DoDI 1332.38, § E3.P1.6.1. (emphasis added). “All
members shall be referred for evaluation within one year of the diagnosis of their medical
condition if they are unable to return to military duty.” Id. (emphasis added).

The first step, then, in the DES process is a medical evaluation by a Medical Evaluation
Board (MEB), see DoDI 1332.38, § E3.P1.1.1., which is a body of physicians convened, in most
cases, by the commanding officers of naval hospitals or other designated MTFs, see
SECNAVINST 1850.4E, §§ 2043, 3104. The MEB examines the member’s medical history to

determine whether the member meets the Service’s medical retention standards. DoDI 1332.38.

2 DoDI 1332.38 (Nov. 14, 1996, as amended July 10, 2006) and SECNAVINST 1850.4E
Apr. 30, 2002) have been cancelled and superseded but were in effect at the time of Mr. Bee’s
discharge.
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Y E4.AL1.2.11. “Any condition that appears to significantly interfere with performance of duties
appropriate to a service member’s, office, grade, rank or rating will be considered for MEB
evaluation.” Id. 9 E4.1.3. (emphasis added).

If the MEB determines the member does not meet retention standards, it refers the
member to a physical disability evaluation, see id., | E3.P1.1.2., by an Informal Physical
Evaluation Board (IPEB), SECNAVINST 1850.4E, § 3201 (“[A]n active duty member . . . will
be referred for disability evaluation only by a medical board that has found the member’s fitness
for continued naval service questionable by reason of physical or mental impairment.”).
Critically, “[t]he mere presence of disease or injury alone does not justify referral. Referral
should take place only when, in the opinion of a medical board, the defect may materially
interfere with the member’s ability to perform reasonably the duties of his or her office, grade,
rank, or rating/MOS on active duty.” Id., § 3202c. (emphasis added).

Once the member is referred, the IPEB determines whether the member’s medical
condition renders the member unfit for continued duty. DoDI 1332.38, 9 E3.P3.2.1,
SECNAVINST 1850.4E Apr. 30, 2002 9 3302. The IPEB can find a member: (1) fit for
continued naval service; (2) unfit for duty but ineligible for benefits; or (3) unfit for duty and
eligible for medical separation or retirement. SECNAVINST 1850.4E, § 4211.

“Each case is considered by relating the nature and degree of physical disability of the
member to the requirements and duties that member may reasonably be expected to perform in

his or her office, grade, rank or rating.”® Id. In assessing a service member’s fitness, the PEB

3 For purposes of determining a Marine’s ability to perform the duties of his “office,
grade, rank, or rating,” 10 U.S.C. § 1201(a), his “rating” is his Primary Military Occupation
Specialty (PMOS), see SECNAVINST 1850.4E, § 2057d (defining “rating” for Marine as his
PMOS), which for enlisted infantry Marines like Mr. Bee is generally tied to his grade. See
Marine Corps Order (MCO) 1200.17, encl. (1), at 3-51-3-62 (fig. 3-3).
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must “[c]onsider all relevant evidence . . ., including the circumstances of referral.” Id. § 3303.
“[TThe mere presence of a diagnosis is not synonymous with a disability.” Id. § 1004c(2)(a); see
also id. § 2033 (same). Accordingly, “[t]he sole standard to be used in making determinations of
physical disability as a basis for retirement or separation is unfitness to perform the duties of
office, grade, rank or rating because of disease or injury incurred or aggravated while entitled to
basic pay.” Id. § 3301 (emphasis added). “Determining whether a member can reasonably
perform his or her duties includes consideration of”” whether “[t]he member, due to physical
disability, is unable to reasonably perform the duties of his or her office, grade, rank, or rating . .
.7 1d. § 3304a. “For example, whether the member is routinely required to fire his or her
weapon, perform field duty, or to wear load bearing equipment or protective gear.” Id.
However, “[1]nability to perform the duties of his or her office, grade, rank, or rating in every
geographic location and under every conceivable circumstance will not be the sole basis for a
finding of Unfit.” Id. § 3304c (emphasis added); see also id. § 3307a (same).*

When a member is referred for disability evaluation for a chronic impairment, in
circumstances not immediately following an acute, grave illness or injury, “evaluation of the
member’s performance of duty by supervisors . . . may provide better evidence than a clinical
estimate by a physician of the service member’s ability to perform his or her duties.” Id. §
3303b; see also id. § 3205a (“[ A]n assessment of the member’s performance of duty by his or
her chain of command may provide better evidence of the member’s ability to perform his or her

duties than a clinical estimate by a physician.”). “Particularly in cases of chronic illness, [such

* The “following criteria may be included in the assessment: (1) [the m]edical condition
represents a decided medical risk to the health of the member or to the welfare of other members
were the member to continue on active duty . . ., [and] (2) [the m]edical condition imposes
unreasonable requirements on the military to maintain or protect the member.” SECNAVINST
1850.4E § 3302b.
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evaluation] may be expected to reflect accurately a member’s capacity to perform.” Id.
Moreover, “[i]f the evidence establishes that the service member adequately performed his or her
duties until the time the service member was referred for physical evaluation, the member may
be considered Fit even though medical evidence indicates questionable physical ability to
continue to perform duty.” Id. § 3303c.

When a member is found unfit for duty and eligible for benefits, the IPEB assigns a
disability rating. DoDI 1332.38, 9 E3.P4.6. This rating is based on the Department of Veterans
Affairs Schedule for Rating Disabilities (VASRD). 10 U.S.C. § 1216a(a); DoDI 1332.38,
E3.P4.6. If rated over 30 percent disabled, the member retires with monthly disability pay and
benefits. 10 U.S.C. § 1201. Ifrated below 30 percent, however, the member is separated with a
lump-sum severance payment. Id. § 1203; DoDI 1332.38, q E3.P7.5.3.

III. The BCNR

Congress has authorized the Secretaries of the military departments “acting through
boards of civilians” to “correct [] error or remove an injustice” in “any military record.” 10
U.S.C. § 1552(a)(1). Pursuant to 10 U.S.C. § 1552(a), the Secretary of the Navy established the
BCNR to “consider and take corrective action on the Secretary’s behalf, when authorized, or
make appropriate recommendations to the Secretary regarding applications for the correction of
military records.” 32 C.F.R. § 723.2; see also SECNAVINST 5420.193 § 3a. The Secretary of
the Navy established regulations and procedures for the BCNR when considering service
members’ applications for relief. 10 U.S.C. § 1552(a)(3)(A); see generally 32 C.F.R. § 723.

When processing an application for relief, the BCNR convenes to (1) determine whether
legal error or injustices exist in the “naval records of current and former members of the Navy

and Marine Corps,” and (2) “make recommendations to the Secretary” accordingly. 32 C.F.R.
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§ 723.2(a). The BCNR reviews “all pertinent evidence of record,” but it is “not an investigative
body.” Id. § 723.2(b). Thus, the BCNR will deny relief when the “record fails to demonstrate
the existence of probable material error or injustice.” Id. § 723.3(e)(1)—(2). The BCNR “relies
on a presumption of regularity to support the official actions of public officers and, in the
absence of substantial evidence to the contrary, will presume that they have properly discharged
their official duties.” Id. § 723.3(e)(2).

Following a hearing, or where, as here, the BCNR makes a recommendation without a
hearing, the BCNR is required to “make written findings, conclusions, and recommendations,”
and in cases where a BCNR denies relief it will include “a statement of the grounds for denial.”
1d. § 723.6(a)(3). Unless final review is explicitly reserved for the Assistant Secretary of the
Navy for Manpower and Reserve Affairs, the BCNR’s decision in a case constitutes final action
of the agency. Id. § 723.6(e)(1).

IVv. Statement Of Facts

A. Initial Enlistment, Deployments, And Injury

Mr. Bee enlisted in the Marine Corps in September 1999 and began his active-duty
service on June 20, 2000. AR 224-27. After basic training, Mr. Bee served as an infantry
rifleman (primary military occupational specialty (PMOS) 0311). AR 60. During his first tour,
Mr. Bee participated in two combat deployments to Afghanistan -- the first from September 2001
to March 2002, and the second from October to December 2002. AR 194. Following a three-
year tour as a recruiter (earning the additional MOS 8411), Mr. Bee participated in two
additional combat deployments to Afghanistan with his second infantry unit. AR 316-42, AR

357-61, AR 368-77.
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In May 2008, Mr. Bee, then a sergeant (E-5) Marine rifleman, “sustained a significant
head injury” while on a combat deployment to Afghanistan. As a result, a January 2009 post-
deployment health reassessment diagnosed Mr. Bee with a “[p]otential TBI with persistent
symptoms” and indicated that he experienced “[m]emory problems,” “[b]alance problems or
dizziness,” “[r]inging in the ears,” “[s]ensitivity to bright light,” “[i]rritability,” “[h]eadaches,”
and “[s]leep problems.” AR 79. The reassessment also noted a “minor concern” regarding post-
traumatic stress disorder (PTSD) and TBI. AR 80.

During a later deployment to Afghanistan, from December 2009 until June 2010, Mr. Bee
“suffered extreme stress and trauma,” “los[ing] a good friend, who died in his arms after being
shot in the head; in another incident, [Mr. Bee] fought to medically evacuate another wounded
Marine, only for that Marine to die in the MedEvac helicopter en route to safety.” AR 35. Two
days before his deployment was to end, Mr. Bee was severely wounded by the explosions of
multiple improvised explosive devices; two fellow Marines were killed instantly, and several
others from his squad were also severely wounded. Shortly thereafter, Mr. Bee was diagnosed
with traumatic brain injury (TBI) and, later in 2010, with PTSD. AR 173-78.

In June 2010, Mr. Bee suffered a concussion due to an improvised explosive device
(IED) blast, which resulted in his evacuation to Germany for treatment. AR 1, AR9. Mr. Bee
was diagnosed with TBI, transported back to the United States, and placed on limited duty
(LIMDU) eftective June 21, 2010. Id. Despite his injury and duty status, however, Mr. Bee
continued to serve as an infantry squad leader with his unit until late August 2010, AR 1302-
1306, and, after that, as a mortar section leader until his promotion to staff sergeant (E-6) on

October 1, 2010, performing his duties despite his limited duty, AR 1307-1311.
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B. Continued Service, Voluntary Separation and Final Physical

In September 2010, Mr. Bee was removed from LIMDU, and when he was promoted
from sergeant (E-5) to staff sergeant (E-6) on October 1, 2010, his PMOS changed from 0311,
rifleman, to 0369, infantry unit leader.” AR 37, 60, 383. In preparation for his upcoming
transfer, Mr. Bee’s duties were changed from mortar section leader to his battalion’s substance
abuse coordinator (SACO), a position in which he served for less than a month and a half, until
mid-November 2010. AR 383, 1307. The next day, Mr. Bee transferred to Marine Corps Field
Medical Training Battalion-East (FMTB-E),® where he served for over two years, until his
separation, as a Military Instructor, earning performance reviews training thousands of Navy

medical and religious ministry personnel (mostly Navy Corpsmen) slated to serve with Marine

> Contrary to Mr. Bee’s assertion, Am. Compl., at 9 n.4, he did not retain the PMOS of
rifleman, nor was he awarded the additional MOS of rifleman. An infantry rifleman serves only
in the grades from private (E-1) through sergeant (E-5). MCO 1200.17,93110.2. Upon
promotion to the grade of staff sergeant (E-6), Mr. Bee’s PMOS became 0369, Infantry Unit
Leader. AR 1307; see also MCO 1200.17, 9 3110.16. His only additional MOS was 8411
(Recruiter). See AR 1245-1271. Mr. Bee also asserts that because “[e]very Marine is a
Rifleman,” all Marines, regardless of grade or PMOS, “require continued proficiency in the
aforementioned Rifleman infantry combat skills,” ECF 47, at 9 -- expressly referring only to the
skills required of an Infantry Unit Leader, id., at 8. Mr. Bee is mistaken, transposing the
organizational ethos of “Every Marine is a Rifleman” into a job description, applicable to all
Marines. See Am. Compl., 4 88 n.16. General Alfred M. Gray, the 29th Commandant of the
Marine Corps is the first to have stated “Every Marine is, first and foremost, a rifleman. All
other conditions are secondary” See MARADMIN (a MARADMIN is a Marine administrative
message)774/20, 28 Dec 20. “Since then, this has become the narrative that defines the culture
and identity of the Marine Corps.” Id.

6 Mr. Bee mischaracterizes FMTB-E as a “Navy” command. See Am. Compl., § 39;
ECF 47, at 21. We are not sure why that would matter, but it is a training command under the
Marine Corps Training Command. See https://www.trngcmd.marines.mil/Units/Field-Medical-
Training-Battalion-East/. See also id. at “History” button (“In July 2000, FMSS [predecessor to
FMTB-E] was reassigned to Training Command (TRNGCMD), Quantico, VA. In October 2000,
the school celebrated more than fifty years of continuous training and support of the Marine
Corps aboard Camp Johnson.”). It does not train all Navy medical and religious personnel, only
those slated to serve in the Fleet Marine Force (FMF)—“Training the Navy’s finest to serve with
the few and the proud.” Id. at “About” button.
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Corps units in Marine Corps combat leadership, offensive and defensive operations, land
navigation, weapons handling and marksmanship, and close order drill, and familiarizing them
with field operations.” AR 1314, 1316, 1321, 1326.

In October 2012, Mr. Bee requested to separate early from the Marine Corps through the
Voluntary Separation Program (VSP) program (and payment). AR 9. As part of the separation
process, Mr. Bee underwent the required separation physical and medical examinations and

evaluations. AR 9. In his final physical, on February 13, 2013, Mr. Bee reported “no medical

7 While Navy medical personnel and chaplains are non-combatants, Religious Program
Specialists (RPs) serving with combat Marines are combatants. See SECNAVINST 1730.7E,
encl. (2), 9 Ip (“RPs are combatants and will bear arms in connection with their military
duties.”). Moreover, while Navy Combat Corpsmen serving with Marine Corps units are non-
combatants, they are permitted under the Laws of War to be armed and to use deadly force in
self-defense and in defense of their patients against unlawful attacks. See DoD Law of War
Manual, § 4.10.1 (“Military medical and religious personnel . . . may employ arms in self-
defense or in defense of their patients against unlawful attacks.”); id. § 7.10.3.5 (“Although
medical personnel may carry arms for self-defense, they may not employ such arms against
enemy forces acting in conformity with the law of war.” “Medical personnel may use force to
defend themselves or the wounded and sick in their care from unlawful attacks, such as those
from unprivileged belligerents or other persons violating the law of war.”). See also NAVMC
3500.84B, at 6-33 (detailing required training for performing care under fire, which includes
returning fire); Care Under Fire/Threat, Joint Trauma System, Module 3: Care Under Fire /
Threat (allogy.com) (training Combat Corpsmen to first “[r]eturn fire and take cover” and
“ensure fire superiority” before treating casualties, and that “[t]he best medicine on the
battlefield is fire superiority!”). Furthermore, Combat Corpsmen and RPs assigned to serve
alongside Marines in combat should be proficient in such things as combat leadership, offensive
and defensive operations, land navigation, and weapons handling and marksmanship. See, e.g.,
MCRP 3-10A.3, Marine Infantry Platoon, mcrp_3-10a3_.pdf (marines.mil), at 1-4 (describing
Platoon Corpsman as one of infantry platoon’s “key personnel” and noting that “[a] platoon is
typically reinforced by one to three corpsmen from the battalion medical platoon. The senior
corpsman advises the platoon commander and platoon sergeant on the physical well-being of the
platoon.”); NAVMC 3500.84B, 94002 (detailing required individual training events designated
as Health Service Support (HSS) Marine Corps common skills -- “core capabilit[es] for Naval
personnel assigned to the [FMF]” -- which include weapons handling and marksmanship, land
navigation, operating field radios, tactical movement techniques, hand and arm signals, marching
under an assault load, and martial arts); Corpsmen Continue Support of Marine Operations,
Training, https://www.marines.mil/News/NewDisplay/Article/644296/navy-corpsmen-continue-
support-of-marine-operations-training/ (“When corpsmen attach to Marine units in the field, they
get more specific experience and training with line companies and infantry assets.”)

10
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problem,” that “he [was there] for final physical,” and that he had an “excellent general overall
feeling.” AR 99. He also reported “no decreased functioning ability” and “no sensory
disturbances,” AR 99, and he was observed as having a “normal” affect. AR 100. Mr. Bee was
thus “released w/o limitations,” AR 103, and separated with an RE-1A code, which meant he
was qualified for service or separation, AR 193, and he was “deemed qualified for service,” AR
189, which qualified him for separation without further evaluation or referral. AR 9. On April
1, 2013, Mr. Bee was discharged pursuant to his VSP request. AR 9.

During his assignment to the FMTB (his last two years on active duty), Mr. Bee received
fitness reports stating his “professional and military performance is outstanding” and ranking
him in the upper half and ahead of many—at least 10—of the Marines of his grade in his
reporting group. AR 2, 385-401.

C. VA Rating

On October 10, 2013, based on an examination of records conducted in the St.
Petersburg, Florida Regional Office, the VA issued a Rating Decision in response to Mr. Bee’s
application for VA disability compensation. AR 104. The VA diagnosed him with having a TBI
and PTSD, found that his injuries were “service connected,” and rated each condition at 70 per
cent. AR 104-15. He was also rated for other conditions and received an overall disability
rating of 100%. AR 104-15.

D. The BCNR'’s Decision

In April 2018, Mr. Bee submitted an application to the BCNR, requesting that his naval
record be corrected to show that he qualified for disability retirement at the time of his voluntary
discharge on April 1, 2013. AR 29. Mr. Bee contended that the Marine Corps erred by not

convening an MEB for him. Moreover, he contended that, had the Marine Corps done so, the
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MEB would have referred him to an informal PEB, which would have found his TBI and PTSD
conditions unfitting at a rating of 70% (or at least greater than 30%), thereby entitling him to a
military disability retirement. AR 29-47.

The BCNR obtained advisory opinions from the Senior Medical Advisor to the Secretary
of the Navy Council for Review Boards (CORB) and the Director of the CORB, which were
provided to Mr. Bee for his response. AR 5-8. The advisory opinions explain in detail why Mr.
Bee is not entitled to relief. /d. Mr. Bee responded to the advisory opinions on July 23, 2019.
AR 11.

The BCNR issued its decision on August 5, 2019. AR 1-3. In response to Mr. Bee’s
contention that he was actually unfit for continued service at the time of his discharge, the BCNR
concurred with the advisory opinions. AR 2. The BCNR found that: (1) Mr. Bee’s claimed
disability conditions did not create a sufficient occupational impairment; (2) Mr. Bee voluntarily
requested to be discharged from the Marine Corps, undermining his claim that he was
erroneously discharged; (3) Mr. Bee’s medical clearance for separation in February 2013 was
compelling evidence that his conditions were not sufficiently impairing to warrant referral to the
DES; and (4) the VA’s assigned disability ratings were not persuasive on the issue of fitness for
duty in light of his performance. Id.

E. Proceedings In This Court

On October 6, 2021, Mr. Bee filed his original complaint in this case. ECF No. 1. On
December 14, 2021, the Government filed an unopposed motion to complete the administrative
record to include Mr. Bee’s final physical, dated February 13, 2013, and his Department of
Veterans Affairs Rating Decision dated September 12, 2013. ECF No. 11. On March 16, 2022,

Mr. Bee filed his motion for judgment on the administrative record. ECF No. 20. The
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Government filed a cross motion and response to Mr. Bee’s motion and a motion to dismiss.
ECF No. 23. The parties’ responses and replies followed. ECF Nos. 24, 25.

Following oral argument, the parties sought, and the Court granted, a remand to the
board. See ECF No. 36. On February 18, 2023, the Physician Advisor, for the Board for
Correction of Naval Records submitted an advisory opinion (AO) to the board, which was
provided to Mr. Bee’s counsel on February 20, 2023. AR 0509-0519. On March 16, 2023, Mr.
Bee’s counsel submitted the response to board regarding the AO. AR 0501-0508.

On May 5, 2023, the board submitted a letter to Mr. Bee notifying him the results of the
remand review. AR 0470-0488. On July 7, 2023, Mr. Bee filed his amended complaint. ECF
No. 42. On September 20, 2023, Mr. Bee filed his motion for judgment on the administrative
record, seeking an order directing the Navy to correct his military record to reflect that he was
medically retired and, in the alternative, to remand the case to the BCNR. ECF No. 47.

SUMMARY OF THE ARGUMENT

Mr. Bee’s claim is barred by the statute of limitations, 28 U.S.C. § 2501. At the time of
his 2013 discharge, Mr. Bee had sufficient notice of his alleged disability, and hence, of a claim
to disability retirement pay, but did not file this action until 2021, more than six years later.

Alternatively, the Court should enter judgment for the United States pursuant to RCFC
52.1. First, the board properly conducted the proceedings in obtaining advisory opinions,
considering Mr. Bee’s arguments and evidence, and arriving at a rational conclusion, giving due
regard to the fact that Mr. Bee was diagnosed with TBI and PTSD. Second, the board properly
applied the fitness-for-duty regulations. Third, the board identified more than substantial

evidence showing that Mr. Bee was fit for duty at the time of separation, including the last two
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and a half years performed in his MOS with high marks for his performance. Fourth, the board
gave due consideration of the VA’s post-service disability determination.
ARGUMENT

I. Standards Of Review

A. Motion To Dismiss Pursuant To RCFC 12(b)(1)

“In ruling on a motion to dismiss for lack of subject matter jurisdiction pursuant to the
U.S. Court of Federal Claims Rule 12(b)(1), the Court accepts as true the undisputed allegations
in the complaint and draws all inferences in favor of the plaintiff. If the motion to dismiss
challenges the truth of jurisdictional facts alleged in the complaint, the Court may consider
relevant evidence to resolve the dispute. The plaintiff bears the burden of establishing
jurisdiction by a preponderance of the evidence.” Travelers Cas. & Sur. Co. of Am. v. United
States, 103 Fed. Cl1. 101, 103 (2012) (internal citations omitted).

B. Motion For Judgment On The Administrative Record

In resolving a motion for judgment on the administrative record, the standard of review
“depend[s] upon the specific law to be applied” in the case. RCFC 52.1 Rules Committee Note,
2006 Adoption. In disability retirement claims, this Court “has no jurisdiction over [such] claims
until a military board evaluates a service member’s entitlement to such retirement in the first
instance.” Chambers v. United States, 417 F.3d 1218, 1225 (Fed. Cir. 2005). When reviewing
decisions based on military records, this Court’s role is “limited” because “the substance of such
decisions” is “committed to the discretion of government officials, [and] is frequently beyond the
institutional competence of courts to review.” Lindsay v. United States, 295 F.3d 1252, 1257
(Fed. Cir. 2002). Accordingly, this Court will only overturn the decision of a military correction

board if that decision is “arbitrary, capricious, contrary to law, or unsupported by substantial
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evidence.” Barnick v. United States, 591 F.3d 1372, 1377 (Fed. Cir. 2010). Review in such
cases is limited to the administrative record before the correction board. Metz v. United States,
466 F.3d 991, 998-99 (Fed. Cir. 2006).

The arbitrary and capricious standard “requires a reviewing court to sustain an action
evincing rational reasoning and consideration of relevant factors.” Advanced Data Concepts,
Inc. v. United States, 216 F.3d 1054, 1058 (Fed. Cir. 2000) (citing Bowman Transp., Inc. v.
Arkansas—Best Freight System, Inc., 419 U.S. 281, 285 (1974)). The plaintiff bears the burden of
showing, “by cogent and clearly convincing evidence,” that a correction board’s action is
arbitrary, capricious, contrary to law, unsupported by substantial evidence. Wronke v. Marsh,
787 F.2d 1569, 1576 (Fed. Cir. 1986) (quoting Dorl v. United States, 200 Ct. Cl. 626, 633, cert.
denied, 414 U.S. 1032, 94 S. Ct. 461, 38 L.Ed.2d 323 (1973)); see also Fisher v. United States,
402 F.3d 1167, 1178-79 (Fed. Cir. 2005) (quoting Furlong v. United States, 153 Ct. Cl. 557, 563
(CL. Ct. 1961)). The plaintiff also bears the burden of overcoming the “strong, but rebuttable,
presumption” that the military discharges its duties “correctly, lawfully, and in good faith.”
Sanders v. United States, 594 F.2d 804, 813 (Ct. Cl. 1979) (citations omitted), abrogated in part
by 10 U.S.C. § 628(b).

The substantial evidence standard is met so long as a “‘reasonable mind might accept’
[the] particular evidentiary record as ‘adequate to support [the contested] conclusion.’”
Dickinson v. Zurko, 527 U.S. 150, 162 (1999) (quoting Consol. Edison Co. of N.Y. v. NLRB, 305
U.S. 197, 229 (1938)); see also O Hare v. United States, 155 Fed. Cl. 364, 373 (2021). In short,
“[a] board’s decision that is ‘reasonable and supported by substantial evidence’ will not be
overturned.” Mazarji v. United States, 164 Fed. Cl. 298, 307 (2023) (quoting Ford v. United

States, 150 Fed. Cl. 220, 224 (2020)). This standard of review “does not require a reweighing of
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the evidence, but a determination whether the conclusion being reviewed is supported by
substantial evidence.” Heisig v. United States, 719 F.2d 1153, 1157 (Fed. Cir. 1983) (emphasis
in original). Thus, because “[t]his Court does not sit as a super correction board[,]” Harris v.
United States, 14 Cl. Ct. 84, 89 (1987), aff’d, 861 F.2d 729 (Fed. Cir. 1988), the Court must not
substitute its own judgment when reasonable minds could reach different conclusions upon the
same evidence. Wronke, 787 F.2d at 1576.

1I. The Court Lacks Subject-Matter Jurisdiction As The Complaint Is Time-Barred

“Claims under the Tucker Act are subject to the six-year statute of limitations in 28
U.S.C. § 2501, which provides that ‘every claim of which the United States Court of Federal
Claims has jurisdiction shall be barred unless the petition thereon is filed within six years after
such claim first accrues.”” Chambers, 417 F.3d at 1223.

When a plaintiff claims entitlement to disability retirement from a branch of the Armed
Services, the general rule is that “if the service member had neither requested nor been offered
consideration by a disability board prior to discharge, the later denial of his petition by a
corrections board, not his discharge, triggers the statute of limitations.” Id. at 1226 (citing Real
v. United States, 906 F.2d 1557, 1560 (Fed. Cir. 1990)). However, “there are circumstances
under which the service member’s failure to request review of his case by the appropriate PEB
prior to discharge ‘has been held to have the same effect as a refusal by the service to provide
board review.”” Id. at 1226 (internal citations omitted). “Specifically, such failure can invoke
the statute of limitations when the service member has sufficient actual or constructive notice of
his disability, and hence, of his entitlement to disability retirement pay, at the time of his
discharge.” Id.

As the Federal Circuit explained, “Real thus framed the issue before it as ‘[w]hether the

veteran’s knowledge of the existence and extent of his condition at the time of his discharge was
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sufficient to justify concluding that he waived the right to board review of the service’s finding
of fitness by failing to demand a board prior to his discharge.”” Id. (internal citation omitted).
Accord Jones v. United States, 30 F.4th 1094, 1105 (Fed. Cir. 2022) (“Mr. Jones was aware of
the ‘incapacitating’ nature of his physical and psychological injuries and believed that they
would ‘positively hinder’ his future employment . . . Accordingly, he had an understanding of
the seriousness of his condition that was sufficient to justify a conclusion that he could have
sought earlier redress, and we cannot say the facts underlying his claim were ‘inherently
unknowable.”) (quoting Real, 906 F.2d at 1561-62; and citing Young v. United States, 529 F.3d
1380, 1385 (Fed. Cir. 2008) (“It is a plaintiff's knowledge of the facts of the claim that
determines the accrual date.”).

Here, Mr. Bee certainly had knowledge of the facts of his claim — before his voluntary
discharge and well before the statute of limitations ran. His pleadings alone admit as much.
“The Federal Circuit has held that ‘pleadings are judicial admissions and a party may invoke the
language of the opponent’s pleading to render the facts contained therein indisputable.’”
Filtration Dev. Co., LLC v. United States, 60 Fed. Cl. 371, 381 (2004) (quoting E.C. McAfee A/C
Bristol Metal Indus. of Canada, Ltd. v. United States, 832 F.2d 152, 154 n.* (Fed. Cir. 1987)).

For instance, in May 2008, Mr. Bee, then a sergeant (E-5) Marine rifleman, “sustained a
significant head injury” while on a combat deployment to Afghanistan. Am. Compl., §30. Asa
result, a January 2009 post-deployment health reassessment diagnosed Mr. Bee with a
“[p]otential TBI with persistent symptoms” and indicated that he experienced “[m]emory

99 ¢¢

problems,” “[b]Jalance problems or dizziness,” “[r]inging in the ears,” “[s]ensitivity to bright

light,” “[i]rritability,” “[h]eadaches,” and “[s]leep problems.” Id. The reassessment also noted a

minor concern regarding PTSD and TBI. 7d.
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During a later deployment to Afghanistan, from December 2009 until June 2010, Mr. Bee
states in support of his claim that he “suffered extreme stress and trauma,” “los[ing] a good
friend, who died in his arms after being shot in the head; in another incident, [Mr. Bee] fought to
medically evacuate another wounded Marine, only for that Marine to die in the MedEvac
helicopter en route to safety.” Am. Compl., § 33. Two days before his deployment was to end,
Mr. Bee was severely wounded by the explosions of multiple improvised explosive devices; two
fellow Marines were killed instantly, and several others from his squad were also severely
wounded. Am. Compl., 9 34-35. Shortly thereafter, Mr. Bee was diagnosed with TBI and, later
in 2010, with PTSD. Am. Compl., 9 37.

Until he was honorably discharged in April 2013, pursuant to his approved request for
separation under the Marine Corps VSP, according to Mr. Bee, his “symptoms did not abate, and
he continued to suffer from TBI and PTSD.” Am. Compl., §40. Mr. Bee further states, he
“suffered, among other symptoms, disorientation, nausea, and cognitive impairment attributable
to his TBI, and was repeatedly treated for—among other things—anxiety, depression, chronic
fatigue, migraines, and insomnia attributable to PTSD.” Id. Ultimately, because, in his view,
“[i]t was clear he would not be fit or able to return to operational service as an Infantry Marine,”
Mr. Bee requested separation under the VSP. Id. (emphasis added). Accordingly, he was
separated on April 1,2013. Id.

These are precisely the circumstances defined in Real, Chambers, Young, Jones, and
others as triggering the statute of limitations on discharge. Mr. Bee did not file his original
complaint in this action, however, until October 6, 2019, almost six and a half years after his

claim accrued. His claim is thus barred by the six-year statute of limitations, 28 U.S.C. § 2501.
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III.  Even If Mr. Bee’s Claim Had Not Lapsed, The Board’s Decision Is Reasonable,
Supported by Substantial Evidence And Not Contrary to Law

After carefully examining and addressing the entirety of the record of Mr. Bee’s claims,
including Mr. Bee’s arguments, the CORB’s advisory opinions, and the VA disability
determination, the BCNR’s 18-page decision identified the more than substantial evidence of Mr.
Bee’s fitness for continued duty, and applied the law properly in doing so.

A. The BCNR’s Decision Is Rational And Supported By Substantial Evidence

The BCNR expressly acknowledged that Mr. Bee suffered from PTSD and TBI during
his active-duty service in the Marine Corps, and that he manifested symptoms of these conditions
before his discharge. See AR 471, 473, 488. However, the BCNR correctly explained that “the
mere existence of these conditions does not imply that [Mr. Bee was] medically unfit.” AR 473;
see also SECNAVINST 1850.4E, § 1004c(2)(a) (“mere presence of a diagnosis is not
synonymous with a disability”); id. § 2033 (same); id. § 3202¢ (mere presence of disease or
injury alone does not justify referral to MEB).

Instead, the BCNR properly recognized, see AR 47273, 482, that, under Navy
regulations, “[t]he sole standard to be used in making determinations of physical disability as a
basis for retirement or separation is unfitness to perform the duties of office, grade, rank or rating
because of disease or injury incurred or aggravated while entitled to basic pay,” Pope v. United
States, 162 Fed. Cl. 566, 577-78 (2022) (quoting SECNAVINST 1850.4E, § 3301) (emphasis in
opinion) -- “[i]n other words, . . . whether [Mr. Bee] could perform his or her job duties,” id. at

578. The board thus exhaustively addressed “[t]he central question—i.e., whether [Mr. Bee] was

19

Appx1572



Case: 24-2306  Document: 43 Page: 229 Filed: 03/14/2025

Case 1:21-cv-01970-PSH Document 54 Filed 12/22/23 Page 27 of 56

able to perform his duties as [an Infantry Unit Leader] when the Marine Corps discharged him on
[April 1,2013].°% Id.

First, the board noted “the existence of [Mr. Bee’s PTSD and TBI conditions during the
relevant time period]” but found that his “medical and performance records did not reflect a
significant level of functional impairment resulting from these conditions.” AR 471. After
reviewing Mr. Bee’s service medical records, with particular emphasis on those following his
June 2010 evacuation from Afghanistan until his separation in April 2013, the BCNR found
“simply nothing in this medical history [that] would lead anyone, medically trained or otherwise,
to believe that . . . any of [Mr. Bee’s] conditions, either individually or collectively, significantly
interfered with the performance of duties appropriate to [his] office, grade, rank or rating.” AR
478. The board explained that

[Mr. Bee’s] TBI condition was described as “mild.” [He] began
running again without any symptoms within three months of [his]
TBI, and w[as] restored to full duty with no medical limitations
within four months. [He] consistently reported improvement in
[his] symptoms, and described [his] own condition favorably
during [his] SHPE [separation history and physical examination]
with little or no pain. At the time of [his] discharge, [his] insight,
judgment and cognitive processes were described as intact. This
medical record would not likely result in the referral of any Marine
to a MEB. It is unlikely that any physician would, and apparently
none among the numerous different specialty clinics and primary
care providers that [Mr. Bee] visited at different locations after
incurring [his] final TBI in June 2010 did, believe that [his]
medical conditions significantly interfered with the performance of
duties appropriate to [his] office, grade, rank or rating.

8 In this inquiry, “[t]he member’s actual performance of his particular duties is the key
factor.” O’Hare, 155 Fed. Cl. at 369 (emphasis in original). “Likewise, a member’s fitness
depends not on ability to carry out the generic military activities of a hypothetical service
member, but the tasks that he is personally expected to be able to perform, i.e., ‘the duties of Ais
or her office, grade, rank, or rating[.]’” Id. (citing DoDI 1332.38, E3.P3.4.1.1) (emphasis in
opinion).
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AR 477. In this regard, the BCNR reasoned that Mr. Bee was

seen by multiple professional military medical providers across a

variety of medical specialties at three different medical centers or

clinics during the relevant time period[,]” all of whom “had an

ethical, professional, and regulatory obligation to refer [Mr. Bee]

to a MEB if they believed that [his] conditions appeared to

significantly interfere with [his] performance of duties appropriate

to [his] office, grade, rank, or rating; that [his] conditions would

prohibit returning [him] to [his] parent command in a medically

unrestricted duty status following appropriate light duty; or that

[his] conditions may seriously compromise [his] health or well-

being if [he] were to remain in the Marine Corps.
AR 477. Applying the presumption of regularity, the BCNR observed that these providers’
“professional reputations and credentials could be jeopardized if they failed to fulfill this
obligation, yet none of them ever did.” AR 477. The board concluded that the absence of any
such contemporaneous medical observations of impairment constituted “compelling evidence”
that Mr. Bee’s fitness for continued service was never in doubt. AR 477-78.

The BCNR also reasonably found Mr. Bee’s discharge physical (SHPE) to be “persuasive
evidence” of his medical fitness at the time of his separation. AR 486. Accurately
characterizing the SHPE as “the most reliable, relevant, and timely evaluation of [Mr. Bee’s]
fitness for continued service as of the date of [his] discharge,” the board concluded that “the fact
that [he was] found medically qualified for separation and not referred to the DES was
compelling, if not convincing evidence, that [he was] medically fit for continued service at that
time.” AR 487. Moreover, the board noted, Mr. Bee “reported during the SHPE an ‘excellent
general overall feeling,” and rated [his] pain severity as ‘0/10.”” AR 487. The SHPE also reflects
that Mr. Bee reported “no medical problem” and “no decreased functioning ability. AR 699.

Further, the BCNR determined that Mr. Bee’s request to participate in the VSP program

evidenced his own view that, at that time, he was not unfit for continued service. In that regard,
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the board noted that Mr. Bee submitted his VSP application only four days after the release of
MARADMIN® 544/12, which announced the Fiscal Year 2013 VSP program for active
component Marine Corps staff sergeants with, like Mr. Bee, between six and 20 years of service
in several MOSs, including Mr. Bee’s (0369). AR 480-81 & n.23. Among the published
eligibility requirements for the VSP program, qualified Marines must not have been pending
discharge with disability severance pay or evaluated for disability retirement. MARADMIN
544/12, q 2F, https://www.marines.mil/news/messages/messages-display/Article/895020/fy13-
marine-corps-enlisted-voluntary-separation-pay-vsp-program/. More significantly, “by accepting
VSP, Marines must agree to serve three years in the Individual Ready Reserve (IRR).” Id. q 2J.
In a similar vein, the BCNR reasonably relied upon Mr. Bee’s own statements to

determine that he was not unfit for continued service at the time of his separation. As the board
explained:

[Mr. Bee] acknowledged in [his] original application to this Board that it

was difficult for [him] to document [his] unfitting medical conditions.

Although [he] made this observation in the context of describing the

consequences of the failure to refer [him] to the MEB, the burden to

provide such documentation and to prove that [his] medical conditions

were unfitting remains with [him]. If it was difficult for [him] to provide

evidence establishing [his] unfitting condition, it was even more difficult

for this Board to find sufficient evidence to establish it. As [Mr. Bee]

essentially acknowledged, [he] simply did not provide this Board with

sufficient evidence to make that case.
AR 487-88.

Finally, and most significantly, the BCNR’s consideration properly included “a review of

[Mr. Bee’s] performance [of his actual duties] leading up to his separation because, ‘[1]f the

evidence establishes that [he] adequately performed his . . . duties until the time [he] was referred

® A MARADMIN is a Marine administrative message.
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for physical evaluation, [he] may be considered Fit even though medical evidence indicates
questionable physical ability to continue to perform duty.”” Pope, 162 Fed. Cl. at 579 (quoting
SECNAVINST 1850.4E, § 3303c, and citing Williams v. United States, No. 02-585C, 2006 U.S.
Claims LEXIS 498, 2006 WL 5629680, at *7 (Fed. Cl. June 2, 2006) (““Whether or not a member
has a listed disability, the essential inquiry is always whether the symptoms prevented the
member from satisfactorily performing his duties.”)); Joslyn v. United States, 110 Fed. Cl. 372,
393 (2013) (rejecting a disability claim because of satisfactory performance reviews despite
injuries)); see also SECNAVINST 1850.4E, § 3205a (“[ A]n assessment of the member’s
performance of duty by his or her chain of command may provide better evidence of the
member’s ability to perform his or her duties than a clinical estimate by a physician. Particularly
in cases of chronic illness, [such evaluation] may be expected to reflect accurately a member’s
capacity to perform.”); id. § 3303c (“If the evidence establishes that the service member
adequately performed his or her duties until the time the service member was referred for
physical evaluation, the member may be considered Fit even though medical evidence indicates
questionable physical ability to continue to perform duty.”).

As evidence of Mr. Bee’s actual performance of duties, the BCNR relied upon fitness
reports (FITREPs) documenting his performance during the final 28 months of his service in the
Marine Corps while serving in his MOS (0369/Infantry Unit Leader) as a Military Instructor at

FMTB-E.!® The board noted that these FITREPS reflected that Mr. Bee “consistently

10 Mr. Bee received four FITREPs assessing his performance during this period:

The first, covering the reporting period 16 November 2010 to 31
December 2010, was not observed due to its short duration. The second,
covering the reporting period 1 January 2011 to 31 December 2011, is . . .
the outlier FITREP which included an anomalous Billet MOS code for
[his] position. The third covered the reporting period 1 January 2012 to 31
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outperform[ed] the majority of [his] peers during the relevant period that [he] claimed to be unfit
for continued service.” AR 471. Moreover, the board explained that these FITREPS showed that
Mr. Bee “successful [sic] trained thousands of Navy Medical Department and Religious Program
personnel in the knowledge, skills, and abilities necessary to serve with and support the Marine
Corps,” including land navigation skills, and that he was “lauded” during this time for
“maintaining ‘flawless accountability of personnel, weapons, and equipment for [his] platoons,’
for [his] ‘leadership, professional knowledge, and meticulous attention to detail . . . ,” and for
developing ‘field exercises that more accurately represent current tactics, techniques, and
procedures currently being experienced in current operational theaters.”” AR 480. Thus, the
board found, these fitreps demonstrated that, “[w]hile assigned as an Instructor at

FMTB-E, [Mr. Bee] performed first-class physical and combat fitness tests; instructed and
maintained marksmanship with the M9 service pistol and the M4 carbine; and instructed
personnel on land navigation, offensive and defensive attacks, and ambushes,” correctly

(13

observing that, by doing so, Mr. Bee was in fact ‘““maintain[ing] the capabilities of core and core

299

plus skills for a 0300 Basic Infantry Marine.”” AR 484 (quoting Marine Corps Infantry Training
and Readiness Manual, NAVMC 3500.44C, at 8-3 to 8-5, 9-11 to 9-21).

Finally, the board found, the duties Mr. Bee performed as a Military Instructor at FTMB-
E, as reflected in his FITREPs, “were substantially the same as [he] would have been performing

as an Infantry Unit Leader assigned to an operational Marine combat unit in a garrison

environment, which, despite the pattern of repeated deployments reflected in [his] career, is the

December 2012. The fourth and final FITREP, issued upon [his]
discharge from the Marine Corps, covered the reporting period 1 January
2013 to 1 April 2013.

AR 471 n.2.
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default status for Marines most of the time.” AR 484; compare AR 484 n.31 (reflecting billet
description in Part B of Mr. Bee’s FITREPs with FMTB-E), with AR 1314, 1316, 1321, 1326

(reflecting billet accomplishments in Part C of observed FITREPs from FMTB-E, including

99 <¢

“developed field exercise,” “trained students in offensive/defensive tactics, and land navigation

29 ¢

field exercise and hikes,” “led platoons on . . . conditioning hikes,” “maintained flawless

29 ¢

accountability of personnel, weapons, and equipment for his platoons,” “trained and mentored

29 ¢

over 1200 students in . . . Marine Corps marksmanship,” “trained . . . students in Combat
Leadership, Offensive and Defensive Operations, Land Navigation, Weapons Handling”) and
MCO 1200.7, 9 3110.16 (summarizing primary duties of 0369 Infantry Unit Leader, including
“assist commanders . . . in . . . training, deployment and tactical employment”; “supervise and
coordinate the preparation of personnel, weapons and equipment for movement and combat, the
establishment and operation of unit command posts, the fire and movement between tactical
units, the fire of supporting arms, and the unit resupply and casualty evacuation effort”; advise[]
the platoon commander on all issues of discipline, morale and welfare™).!!

Thus, the BCNR’s decision is supported by substantial evidence, as it evinces a “rational

reasoning and consideration of relevant factors” such that a “‘reasonable mind might accept’

1 Mr. Bee’s contentions that the board placed “undue reliance” on his FITREPS and that
fitreps “simply cannot carry such probative weight,” ECF No. 47, at 44, are belied by the fact
that SECNAVINST 1850.4E expressly requires fitness reports and performance evaluations to be
provided to the PEB for consideration. See SECNAVINST 1850.4E, §4(d)(1)(c)1; id., §§
4209g, 4330b(9). In fact, as this Court has held, “performance evaluations are relevant to
whether a service member is fit for duty.” Hassay v. United States, 150 Fed. Cl. at 480 (citing
Dzialo v. United States, 5 Cl. Ct. 554, 564 (1984) (citing Imhoff v. United States, 177 Ct. Cl. 1, 7
(1966)) (holding that positive performance evaluations are relevant but not dispositive “as one of
several indicia used to determine” fitness for duty). Moreover, the board did not rely solely on
Mr. Bee’s FITREPS. See, e.g., Chambers, 417 F.3d at 1227 (substantial evidence supported
Army’s discharge determination because plaintiff was not only performing effectively but had
also undergone pre-discharge medical examination that did not reveal any fitness for duty
issues).
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[the] particular evidentiary record as ‘adequate to support [the contested] conclusion.”” Holmes
v. United States, 98 Fed. Cl. 767, 78081 (2011) (quoting Advanced Data Concepts, Inc. v.
United States, 216 F.3d 1054, 1058 (Fed. Cir. 2000)).

IVv. Mr. Bee’s Arguments To the Contrary Are Unavailing

Mr. Bee raises a variety of arguments concerning the board’s decision, all of which
amount to quarrels with how the board weighed the evidence — some argued as legal failures, but
ultimately no failure at all. For the Court’s convenience, we examine them in the order Mr.
Bee’s issue statement lists them.

A. The Board Applied The Sole Applicable Legal Standard To Fitness. Mr.
Bee’s Quarrel Is With Military Staffing And Assignment Decisions

Mr. Bee’s principal attack on the board’s decision, scattered throughout his brief and the
issue statement is that the board failed to consider Mr. Bee’s performance in what the brief
conceives as his proper duties. He argues this under the conceit that the board forsook the
standard for fitness set forth in SECNAVINST 1850.4E: “unfitness to perform the duties of
office, grade, rank or rating.” The board did no such thing — in fact, the board explicitly
acknowledged the correctness of Mr. Bee’s assertion that that is the standard. See AR 472 (...
you are correct that SECNAVINST 1850.4E establishes that ‘[t]he sole standard to be used in
making determinations of physical disability as a basis for retirement or separation is unfitness to
perform the duties of office, grade, rank, or rating’”’); see also AR 473 (same).

Moreover, as we explain further below, the board’s own analysis demonstrates
throughout, that that is precisely the standard the board applied, and Mr. Bee’s argument does
not demonstrate otherwise. His actual argument is that he disagrees with sow the board arrived
at its conclusion of unfitness, that is, by relying on his two plus years of performance of duties

which, he asserts, are not the real duties of his office, grade, rank, or rating. That assertion,
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however, is not one shared either by his contemporaneous Marine leadership who promoted him
and assigned him those duties — with no apparent disagreement from Mr. Bee — or by the board.

Turning to his most prominent argument — that the board’s review of two and a half years
of Mr. Bee’s performance of his actually assigned duties was insufficient to conclude he was fit
— Mr. Bee argues that the board rejected the essence of the Nyan decisions.!? E.g., ECF 47 at 20,
24. First, this argument is based on the argument that the duties he actually performed were not
properly assigned, a challenge to a military decision this Court has no basis nor authority to
review. To make his point, Mr. Bee dwells on the board’s statement that his argument regarding
Nyan was misplaced. AR 472. The argument the board engaged there, however, concerned
what the board perceived as Mr. Bee’s argument that the board should act as a PEB and make
medical findings in the first instance. /d. That, the board pointed out, was not its role — a
distinction of little consequence in this case where the board already agreed that its role was “to
correct your record to reflect that you were medically retired if it finds the existence of an error
or injustice in the fact that you were not.” Id. Notably, the board further pointed out that, in the
Nyan case itself, “[o]n remand, this Board agreed with the Plaintiff’s contention in the Nyan case
that the PEB applied the wrong standard in evaluating the Plaintiff’s fitness for duty, and
therefore directed that the Plaintiff’s naval record be corrected to reflect that he was placed on
the Temporary Disability Retired List.” AR 473 n. 8.

Moreover, contrary to Mr. Bee’s assertion, see Am. Compl., § 81, the board in fact
applied “the standards that a PEB would apply,” i.e., those required by DoDI 1332.38 and

SECNAVINST 1850.4E, “when evaluating whether [Mr. Bee] should have been referred to the

12" Nyan v. United States, 153 Fed. Cl. 234, 243, 245 (2021) (“Nyan 1”), and 154 Fed. Cl.
463 (“Nyan I1”).
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DES process,” see AR 481, 483 (applying PEB standards). Likewise, the board did not disregard
this Court’s remand instructions to “‘[c]onsider all relevant evidence, apply the relevant criteria
for assessing a service member’s fitness, as set forth [SECNAVINST] 1850.4E and [DoDI]
1332.38 § E3.P3.2.1.”” Am. Compl., § 81 (quoting ECF No. 35, at 5; ECF No. 36).

To fit the facts into his theory, Mr. Bee then purports to describe what his real duties
should have been. Thus, his brief asserts, “Mr. Bee’s medical conditions were incompatible with
the requirements of his duties as a Staff Sergeant, grade E-6, Infantry Unit Leader.” ECF 47 at
25. The brief then goes on to posit what those duties might be — such as map reading,
coordinating artillery and airstrikes, and “most of the common military tasks an Infantry Unit
Leader is expected to perform.” Id. Mr. Bee fails to grapple with the board’s point that, at any
given time, the garrison environment is the default status for Marines most of the time, AR 484,
and where, we might add, they no doubt are applying their operational knowledge, such as
planners and instructors. Among other flaws with this effort to have the Court substitute its
judgment for that of a military establishment, the argument ignores the Instruction’s statement
that “[i]nability to perform the duties of his or her office, grade, rank, or rating in every
geographic location and under every conceivable circumstance will not be the sole basis for a

finding of Unfit.” SECNAVINST 1850.4E, encl. 3, § 3304 (a) (“Deployability”).'?

13 Moreover, it sets an inflexible and overly narrow view of fitness that would defeat the
desire of many service members to serve and would deprive the United States of their services.
See, e.g.., SECNAVINST 1850.4E, encl. 3, § 3306 (noting the rebuttable presumption that the
member desires to be found Fit). Notably, the board found here that the evidence in this case
was consistent with the presumption, finding at AR 486:

Although there is no direct evidence of your desires with regard to
a PEB which never occurred, the circumstantial evidence in the
record strongly suggests that that would have been your desire at
the time. Specifically, the record reflects that you proactively
sought to be restored to full duty in October 2010 for fear of being
uncompetitive for further promotion. Further, Dr. Blumenfield
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In any event, the true nature of Mr. Bee’s argument and its weakness is laid bare by its
insistence that the board’s conclusion regarding his ability to perform the duties of his assigned
occupational specialty is “conjecture” and “speculation.” ECF 47 at 25. Mr. Bee has it
backwards. The board has applied military expertise and judgment to what the military asks and
expects of service members. See AR 483 (“This evidence conclusively demonstrated that you
were fully able to perform the duties of your office, grade, rank, or rating despite your medical
conditions.”). Moreover, it ignores the Navy Instruction’s guidance applicable to “determining
whether a member can reasonably perform his or her duties,” which is to consider whether “[t]he
member, due to physical disability, is unable to reasonably perform the duties of his or her
office, grade, rank, or rating (hereafter called duties) . ...” SECNAVINST 1850.6, encl. 3, §
3304(a)(1) (“Reasonable Performance Of Duties — Considerations — Common Military Tasks”).
In fact, when considering a combat task of the sort to which Mr. Bee would narrow the inquiry,
the Instruction explains how such a task might be considered, “For example, whether the
member is routinely required to fire his or her weapon, perform field duty, or to wear load
bearing equipment or protective gear.” Id. Determining whether performance may be
“reasonably” performed and whether certain aspects of performance are “routinely required”
requires military judgment. Mr. Bee’s opinion to the contrary cannot meet his burden to

demonstrate error or injustice and is itself conjecture. !

quoted you as stating your belief that “if you are a Marine in the
infantry you do not ask for a medical retirement.” Your words and
actions are those of a Marine who desired to be found fit for duty,
so it is unlikely that you would have been able to effectively rebut
this presumption to prove otherwise.

14 None of this is to say that Mr. Bee himself does not know what was expected of him
when performing in a deployed environment or what he actually did while deployed, which the
board accepted. E.g., AR 473. The analysis here, however, required a broader view of how the
Navy programs requirements and allocates their performance to specific military specialties and
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Moreover, the particular board statement the brief focuses on for that criticism, again,
omits part of the statement, which supplies its context and meaning. Mr. Bee’s brief complains
that the board erred in stating that “the duties [Bee] performed in this billet [at FMTB-E] were
substantially the same as [he] would have been performing as an Infantry Unit Leader assigned
to an operational Marine combat unit in a garrison environment.” ECF 47 at 25. As for context,
the board stated that the “non-medical evidence of your capabilities [i.e. performance reports] . . .
conclusively demonstrated that you were fully able to perform the duties . . . despite your
medical conditions. AR 484. The board further stated, that “not all Infantry Unit Leader billets
are in operational Marine Corps combat units,” and “the duties that you performed in this billet
were substantially the same as you would have performed as an Infantry Leader Unit assigned to
an operational Marine Combat unit un a garrison environment . . . which is the default status for
Marines most of the time.” AR 483. As for the truncation of the board’s statement, the board
explained, as alternative reasoning,

Even if the Board is mistaken in its conclusion that the FMTB-E
Instructor billet was coded for MOS 0369 (Infantry Unit Leader),
the duties that you performed in this billet were substantially the
same as you would have been performing as an Infantry Unit
Leader assigned to an operational Marine combat unit in a garrison
environment,[31] which, despite the pattern of repeated deployments
reflected in your own career, is the default status for Marines most

of the time.

AR. 484 (emphasis added and not included in Mr. Bee’s brief). !’

grades and how it manages those specialties and grades across the force and throughout a service
member’s career.

15 Footnote 31 listed the duties associated with the billet. They included the following:
Train Navy Medical Department personnel and Religious Program Personnel in the knowledge,
skills, and abilities necessary to serve with and support the Marine Corps; Instruct, develop, and
evaluate Navy Petty Officers in combat leadership; Coordinate and execute a progressive
physical fitness program for Navy students; Provide a consistent and continuous presence for
guidance and instruction on military matters to include discipline, uniform wear, and
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Mr. Bee further complains that the board “failed to determine the requirements and duties
that Mr. Bee may reasonably be expected to perform as a Staff Sergeant, Infantry Unit Leader
with grade E-6 or to relate the nature and degree of physical disability of Mr. Bee to those
requirements.” ECF 47 at 24-25. Apparently, Mr. Bee expected a list, which is not required.
The board was, however, well aware of the requirement, and continually related the evidence to
Mr. Bee’s medical condition and the tasks he was performing for an extended period prior to his
voluntary resignation. Indeed, the board invoked the duties of MOS 0369, including
specifically referencing the Marine Corps MOS Manual. AR 484.

In O'Hare v. United States, 155 Fed. Cl. 364, 375 (2021), this Court, in words applicable

here, explained the distinction between Mr. Bee’s case and Nyan:

But two facts separate that case from Mr. O’Hare’s situation. First,
[in Nyan] the IPEB “did not make any findings regarding what
duties a Hospital Corpsman at the E4 grade is expected to
perform[.]” .. .. Here, the BCNR found that “the Navy assigns
corpsmen to naval hospitals to perform clerical and administrative
duties, including duties similar to the ones [Mr. O’Hare] performed
while on limited duty[.]” . ... Second, the IPEB in Nyan ignored
direct statements — unlike anything in the record here — from
physicians and commanding officers that Mr. Nyan was not
performing, and was not expected to be able to perform, the duties
of a hospital corpsman.

B. Mr. Bee’s Quarrel With The Use Of “Non-Combat” Fitness Reports Is A
Quarrel With Military Judgments And The Weighing Of The Evidence

In what is largely a rehash of Mr. Bee’s central theme, that the board failed to consider

the duties of his grade rank and rating, Mr. Bee quarrels with the board’s resort to the duties he

accountability of gear and personnel; Establish and update lesson plans and supporting material;
Familiarizes students in handling and maintenance of the M9 service pistol and the M4 rifle as
well as developing their marksmanship; Responsible for instructing and supervising close order
drill; Active member of Students Performance, Academic, and Disciplinary Review Boards; and
Responsible for accountability, good order and discipline, and morale of personnel. AR 484.
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performed for over two years of his service. In this argument, he pits his opinion concerning
how he should have been assigned and whether the assignment was commensurate with his skills
and training and the Marine Corps’ expectations against the Marine Corps’ own professional
judgment in that regard. We fully appreciate the argument he is after: that the duties he
performed, and he was rated so highly in performing should not be held against his claim for
retirement. We also fully appreciate that, as in Nyan and Kelly, if it were true that these duties
were those of a make-work job or some other to which he was consigned in recognition of the
fact that he could not cut it in his PMOS, he would have an argument. Blocking that pursuit,
however, is the board’s fact finding, informed by its military experience and judgment,
concerning the nature of his assignment, the propriety of that assignment consistent with his
PMOS, and the weight that can be placed on evidence of his work in that assignment concerning
his fitness. AR 483-485. In short, the board did not conduct “a mere review of whether a
member was adequately performing duties—regardless of what those were,” as criticized in
Kelly I, 157 Fed. Cl. at 125. ECF 47 at 28.

But, Mr. Bee counters, he was told he got a “respite” with his FMTB-E assignment; the
Government conceded that at FMTB-E, he “was not serving in his MOS” and that his duties
were “not related to his rate as an Infantry Unit Leader,” ECF 47 at 28; there is “no comparison”
between “training infantry Marines, who are combatants, and training Navy Medical Department
and Religious Program personnel, who expressly are not combatants,” id. at 29; and “the Board
itself acknowledged the problems with relying on inapposite FITREPs,” id.

As for his assignment, the board, while stating that the assignment was that the FMTB-E

113

assignment may have been based on the allowing Mr. Bee to “‘take a knee’ after your multiple

combat deployments,” it recognized that it “likely was, “based upon the needs of the Marine
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Corps and/or a desire to provide you the well-deserve[d] opportunity to ‘take a knee’ after your
multiple combat deployments.” AR 481 (emphasis added). It did so, however, in response to the
suggestion that the assignment was a recognition of Mr. Bee’s unfitness. To the contrary,
distinguishing a “take a knee” assignment consideration from an assignment to an inapposite
billet, the board explained that the assignment reflected a vote of confidence in Mr. Bee’s fitness
and reflected his ability to perform duties appropriate to his office, grade, rank or rating:

In addition to finding that no medical provider would reasonably

have believed that your medical conditions significantly interfered

with your performance of duties appropriate to your office, grade,

rank or rating, the Board also found that your conditions clearly

did not prohibit your return to your parent command in a medically

unrestricted duty status following appropriate light duty. As

discussed above, you were, in fact, returned to your parent

command in a medically unrestricted duty status after just four

months of light duty following your TBI incident. Your assignment

to a non-operational training billet upon your restoration to full

duty status was not based upon any medical limitations, as none

were assigned.
AR 481.

In any event, the premise of Mr. Bee’s argument, that line Marines who are not serving in
combat are unfit, is preposterous, unaccompanied as it is by a demonstration that there are
enough combat billets at any given time to support such a deployment regimen; nor would it
make for a healthy or useful assignment system to insist that Marines who do not serve in
combat are unfit and should be retired. What matters here is whether the board’s conclusion
concerning Mr. Bee’s “ability” to serve in his grade was supported by substantial evidence — and
as the board’s specific findings concerning his performance of his duties in a billet consistent
with his MOS provided that evidence. See AR 484 (“The billet MOS for this position is coded
for an Infantry Unit Leader (MOS 0369), as reflected on your FITREPs); id. (“[T]he duties that

you performed in this billet were substantially the same as you would have been performing as

33

Appx1586



Case: 24-2306  Document: 43 Page: 243  Filed: 03/14/2025

Case 1:21-cv-01970-PSH Document 54 Filed 12/22/23 Page 41 of 56

an Infantry Unit Leader assigned to an operational Marine combat unit in a garrison
environment[.]”); id. (“The Board also found the duties described for this billet in your FITREPs
to be remarkably similar to the Infantry Unit Leader requirements that you quoted from the
Marine Corps MOS Manual”).

As for the concessions, these statements predate the board’s remand and at best recognize
that Mr. Bee was not in actual combat serving as a unit leader, which as explained is of no
consequence as only his “ability” to perform the duties of his rank or rating are at issue.
Moreover, as the board explained, even if it was mistaken about the coding of his various
positions (see FN 31 for an explanation of the evidence concerning a potential clerical error
concerning one of his assignments) “the duties that you performed in this billet were
substantially the same as you would have been performing as an Infantry Unit Leader assigned to
an operational Marine combat unit in a garrison environment,[31]which, despite the pattern of
repeated deployments reflected in your own career, is the default status for Marines most of the
time.” AR 484.

Mr. Bee’s argument about the difference between training combatants and non-combatants
has no support other than his opinion—to which we might add, if anything, training non-
combatants might be more difficult.'® In any case, he does not show the board erred by relying
as it did on the objective evidence cited by the board concerning his suitability to deliver the
training and his proficiency in doing so and the relation of that to his ability to perform the duties
of his rank and rating. AR 484.

The brief closes this discussion by quoting the board’s discussion of Nyan at length,

wrapping it around the brief’s own assertion that the board used “inapposite FITREPS,” ECF 47

16 He also trained combatant Religious Support Specialists. AR 37, 84, 89, 93-94.
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at 29, and identifying the “problems” id., in doing so. As explained, however, the board did no
such thing, and the brief’s discussion and conclusion fail to establish that the “problem” exists in
this case.

C. The Board Properly Applied The Presumption of Regularity. Mr. Bee’s
Quarrel Is With the Weight The Board Afforded The Evidence

Mr. Bee alleges that the board failed to properly apply the presumption of regularity by
“ignoring” and “dismiss[ing]” the results of Dr. Vogel’s C&P examination. Am. Compl., §99;
see also ECF No. 47, at 38-39 (“discounted” the exam). In doing so, however, Mr. Bee
conflates the presumption of regularity with the weight the board afforded the examination. In
other words, the board did not question the regularity of the examination; in fact, it “accept[ed
the examination] as valid evidence,” ECF No. 47, at 40. See AR 479 (board “did not doubt or
question Dr. Vogel’s competency or credentials”™).

“The ‘presumption of regularity’ supports official acts of public officers. In the absence
of clear evidence to the contrary, the doctrine presumes that public officers have properly
discharged their official duties.” Butler v. Principi, 244 F.3d 1337, 1340 (Fed. Cir. 2001) (citing
United States v. Chem. Found., Inc., 272 U.S. 1, 14-15 (1926)). Thus, a plaintiff must
“overcome the strong, but rebuttable, presumption that administrators of the military, like other
public officers, discharge their duties correctly, lawfully, and in good faith” in order to show
error in the decisions of administrators and military officers. Doe v. United States, 132 F.3d
1430, 1434 (Fed. Cir. 1997).

Here, the board did not challenge the sufficiency or propriety of the exam, it “simply did
not assign significant weight to [Dr. Vogel’s] conclusions regarding [Mr. Bee’s] functional
impairments at the time [of discharge], as they were not based upon any direct observation of

[his] performance or supported by the objective evidence detailing [his] performance and
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capabilities during the relevant period.” AR 480. Thus, the board reasonably found Dr. Vogel’s
examination, “did not overcome the presumption of regularity assigned to the judgment of the
numerous military medical providers who treated and assessed your medical conditions during
the period in question, none of whom believed that they warranted referral to a MEB.”

In accordance with its governing regulation, SECNAVINST 5420.193, the board also
“applied the presumption of regularity to the assessments made by [Mr. Bee’s] numerous
medical providers between [his] TBI in June 2010 and [his] discharge in April 2013.” AR 478.
Based on its review of this medical history, the board determined that “there is simply nothing in
this medical history which would lead anyone, medically trained or otherwise, to believe that . . .
any of [Mr. Bee’s] conditions, either individually or collectively, significantly interfered with the
performance of duties appropriate to [his] office, grade, rank or rating.” AR 478.

Mr. Bee complains that, although the separation physical noted difficulty in walking
associated with TBI and ordered a general neurology consult referral, “there is no record
evidence of such a follow-on evaluation, and the examiner did not wait to give Mr. Bee an
opportunity to pursue such specialty consultation before signing off on the separation physical.”
ECF 47 at 30. He also points to various findings in that physical and its conclusion that Mr. Bee
was having delayed PTSD, major depression, difficulty in walking, and a history of TBI, and
included plans to treat those conditions through continued mental health therapy and an
antidepressant. Id. This, the brief argues, required a finding of Mr. Bee’s unsuitability for

worldwide deployment and any such absence is evidence “irregularity.”!” Id.

17 Mr. Bee waived any argument regarding the SHPE’s failure to make an assessment
regarding his worldwide qualifications for retention by failing to raise it before the board.
Christian v. United States, 46 Fed. Cl. 793, 802 (2000) (“issues and arguments not made before
the relevant military correction board or administrative agency are deemed waived and [cannot]
be raised in a judicial tribunal”). But even if he had not, the SHPE “Released [him] w/o
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The board, however, acknowledged that, on October 4, 2010, a civilian healthcare
provider found significant impairment to Mr. Bee’s learning functions based upon a
neuropsychological evaluation. But Mr. Bee’s follow-up neurology appointment a week later, at
which it was determined that his condition had improved to such a degree that he could be
returned to full duty with no medical limitations, and his successful performance of duties over
the next 28 months, led the board to conclude that “whatever impairment was identified by the
civilian provider who conducted this neuropsychological evaluation did not raise questions about
Mr. Bee’s ability to continue serving.”'® AR 478 n.22. In any event, singular examination,
conducted almost three years before his discharge, is a far cry from the “clear evidence” required
to rebut the presumption that the board, themselves public officials, have properly discharged
their official duties in weighing the evidence presented to them — evidence that is more than
substantial. Butler, 244 F.3d at 1340.

D. The Board Did Not Rely On Mr. Bee’s Non Referral To The DES; Rather It
Saw It As Consistent With The Evidence Of His Fitness

Mr. Bee alleges that “[t]he Board repeatedly relied on the very error Mr. Bee sought to
correct—the Marine Corps’ failure to appropriately refer him for DES evaluation—as though it
were evidence that Mr. Bee did not merit such evaluation.” ECF No. 47, at 40. The board did

no such thing. Rather, it said, “for the same reasons that the Board found that the objective

Limitations” — in other words, he was worldwide qualified and had no need for a MEB. AR 699-
703.

18 The board also found no basis in regulation for Mr. Bee’s purported requirement that
his SHPE could not be completed without the results of the routine specialty consultation
referral, particularly in light of the fact that the Board found “no indication in [his] medical
records that [he] ever followed-up on this referral.” AR 487. Further, Mr. Bee cites no evidence
that he was not given an opportunity to consult, or that he requested such an opportunity, or how
a “routine” examination would have changed the board’s analysis — especially in light of the fact
that at his pre-discharge physical, he reported himself to have an “excellent general overall
feeling.” AR 99.
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medical evidence did not sustain your referral under the criteria you cited, the Board also did not
believe that it would support the conclusion that your condition required assignment limitations.”
AR 474 n. 11.
The purported grounds for Mr. Bee’s argument is Hassay v. United States, 150 Fed. Cl.
467, 482 (2020). At issue there were the details of the servicemember’s mental condition. The
court, after identifying a number of red flags, concluded:
Dr. Foote, in fact, opined that the Navy medical staff that dealt
with mental health care, including Dr. Killian, may have dropped
the ball when it came to Mr. Hassay’s care. The Court therefore
agrees with Mr. Hassay that—to the extent that the Navy violated
its own regulations by not referring him to the Disability
Evaluation System—it should not be permitted to rely on the
absence of contemporaneous evidence that Mr. Hassay’s mental
illness made him unfit for service.

1d. at 482.

The Court qualified its statement, however, explaining that, “[a]s the government
observes, the quoted provision is an introductory paragraph to a list of conditions that may
warrant referral to the Disability Evaluation System. But such referral is required only if the
conditions cause the member to be unfit to perform his duties.” Id. n. 13 (citing the applicable
manuals).

At the outset, we note that we do not disagree with the general proposition that a point
cannot be made by assuming the correctness of the point. Here, for example, the board could
not—and did not—conclude that Mr. Bee was fit simply because he was not referred to the DES
on the premise that he was not unfit. Nor, for that matter, could Mr. Bee argue that because he
was not referred to the DES and, in his view, should have been, he was therefore unfit. Here, the

question before the board was whether, on the evidence and argument submitted, a violation of

law or arbitrary reasoning caused Mr. Bee to have been improperly deemed fit. Any other
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question is subordinate at best and, as we have shown, the record demonstrates that there was no
error in allowing Mr. Bee to resign, at his request, with an honorable discharge, and no medical
impediment to continue had he wished.

In any event, the board did not solely rely on the absence of a DES referral to justify its
finding of Mr. Bee’s fitness. The board also relied on, inter alia, evidence that he satisfactorily
performed his properly assigned duties. See AR 485, AR 952. More to the point, the board did
not rely on Mr. Bee’s non-referral as evidence in itself. Rather, the board’s observation
concerning a reference to the DES was a consequence of its finding that there was no error in not
finding him unfit. Specifically, in this regard, the board stated,

[t]his medical record would not likely result in the referral of any

Marine to a MEB. It is unlikely that any physician would, and

apparently none among the numerous different specialty clinics

and primary care providers that [Mr. Bee] visited at different

locations after incurring [his] final TBI in June 2010 did, believe

that [his] medical conditions significantly interfered with the

performance of duties appropriate to [his] office, grade, rank or

rating.
AR 478. In short, and in parallel, if not shorthand, for the board’s conclusion that Mr. Bee was
not unfit, the board also concluded that Mr. Bee’s “conditions never warranted referral to a MEB

at any time prior to [his] discharge from the Marine Corps.” AR 478-79.

E. The Board’s Decision Followed The Law

1. Mr. Bee’s brief opens this argument with a broad swipe aimed at what he
conceives as the board’s intention to not follow the law, a conception borne neither by the law
concerning the presumption of regularity of Government officials nor by the board’s detailed
analysis. See ECF No. 47, at 28 (“The Board went on to disclaim any obligation to abide by
controlling regulations . . . .”). The lone statement on which the brief balances that, its opening

argument, is the board’s statement that, “as a preliminary matter,” the board is “not the PEB and
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does not make medical fitness determinations.” ECF 47 at 20, citing AR 472. That Mr. Bee puts
any weight on this is surprising at least. First, it fails to cite the board’s full “preliminary”
statement attached to that observation, i.e., the board’s agreement with Mr. Bee that the “sole
standard to be used in making determinations of physical disability.” AR 472. Second, the
board explained what is at best irrelevant to its actual decision, the modest but correct point that
it serves a different function than the PEB and its membership has different (non-medical)
qualifications. /d. And, finally, the board made the only point relevant to Mr. Bee’s assertion:
that although the board does not make “medical fitness determinations,” “this Board is
empowered to correct your record to reflect that you were medically retired if it finds the
existence of an error or injustice in the fact that you were not.” Id. (emphasis added). The board
further explained, although “neither DoDI 1332.38 nor SECNAVINST 1850.4E applies to this
Board; rather, they provide regulatory guidelines for the Board to use in assessing whether there
exists an error or injustice in [Mr. Bee’s] naval record.” AR 472 (emphasis added). The net
result of this skirmish over the board’s modest but correct observation about its role is that the
board recognized its duty to determine whether Mr. Bee should have been medically retired—
and, as explained above and further below, went on to do just that.

2. Mr. Bee goes on to assert that the board’s “most obvious legal violation is its
failure to treat Mr. Bee’s application with ‘liberal consideration.”” ECF 47 at 21 (citing the
Kurta Memo and 10 U.S.C. § 1552(h)). Yet, Mr. Bee himself, though represented by able
counsel, never presented this argument to the board—and as explained below, it is not evident
how or that liberal consideration would change the analysis or the outcome.!® Mr. Bee’s

explanation is, again, a quarrel with the board’s weighing of the evidence.

19" If the Court were to conclude otherwise, remand would be the proper resort to allow
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Mr. Bee points to four pieces of evidence he believes merit persuasive effect in light of
the Kurta memo. He fails, however, to explain the memo’s applicability other than the
unconnected and unsupportable conclusion concerning those four pieces of evidence,
complaining that “the Board discounted nearly all evidence that Mr. Bee’s PTSD and TBI
contributed to his discharge or dismissal, including Mr. Bee’s written testimony, his wife’s
written testimony, the in-depth examination provided by board certified psychiatrist Dr. Michael
Blumenfield, and Dr. Vogel’s neuropsychological examination and the consequent VA rating
decision.” ECF 47 at 22. Without further illumination or discussion of any kind, Mr. Bee’s brief
cites pages “AR 479-80, 483 as the site of the offending board work. There, the board provided
its assessment of Dr. Blumenfield’s report, which contained no trace of ill-liberality, concluding,
“while the Board did not doubt Dr. Blumenfield’s credentials or qualifications, it did not find his
report to be particularly persuasive.” AR 479.

3. The board’s analysis included these steps: (1) acknowledging the report
“confirmed” the diagnosis of PTSD and TBI; (2) observing that it provided “nothing” to confirm
Mr. Bee could not perform his duties, noting that Dr. Blumenfield “apparently did not review
any contemporaneous records describing your performance of duties during the period in
question” and that, “[r]ather, he claimed to have reviewed only the medical records and a 25-
page summary of the records which were provided to him (which the Board also reviewed and
included in the summary above), which as stated above clearly do not support these
conclusions”; (3) observing that the report’s conclusions “were not explained or supported by
any analysis,” and it was “not even clear to the Board that he knew the duties of a Marine

rifleman or understood and applied the standard for a finding of medical unfitness.” AR 479.

the board to assess the evidence in light of the Court’s conclusions.
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The board then contrasted Dr. Blumenfield’s reporting to “the numerous medical
providers who observed, treated, and assessed you during the relevant period in question, had the
professional, ethical, and regulatory obligations discussed above,” including comparing their
observations from their contemporaneous vantage point comparted to the “opinion offered by Dr.
Blumenfield almost five years after your discharge without the benefit of any direct observation
of you during the relevant time frame.” /d.

Mr. Bee adds, with no apparent reference to the board’s actual analysis: “Crucially, the
statute also clarifies that the Board ‘shall” ‘review the claim with liberal consideration to the
claimant that post-traumatic stress disorder or traumatic brain injury potentially contributed to
the circumstances resulting in the discharge or dismissal.”” ECF 47 at 22. Even a cursory
review of the board’s decision, however, shows that the board not only accepted his TBI and
PTSD diagnoses; the board’s sole focus was determining whether these conditions rendered Mr.
Bee unfit, the sole basis for the disability discharge he sought.

4. Mr. Bee also relies on Doyon v. United States, 58 F.4th 1235, 1238 (Fed. Cir.
2023), which held that the Kurta memo (Memo) required that the board in assessing discharge
upgrades apply liberal consideration both to the characterization of service (Mr. Bee was
discharged with an honorable discharge, hence no upgrade was available there) and the DD-214
(discharge certificate) “Narrative Reason For Separation” block, Block 28. Mr. Bee’s narrative
reason block read “FORCE SHAPING-VSP, referring to the Voluntary Separation Program he

elected to enter, which resulted in his voluntary separation.?’ There is no quarrel we detect with

20 He was not, however, barred from reentry, as his reenlistment code, Block 27, was
RE-1A (Eligible for reenlistment). See Marine Corps Order P1900.16F Ch 2, Marine Corps
Separation and Retirement Manual (June 6, 2007 (has since been updated)), Appendix I. The
Marine Corps granted Marines and RE-1A reenlistment code under the following conditions,
“No restriction to reenlistment. Meets all prerequisites, includes those Marines discharged at
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the accuracy of that statement. And while we understand that Mr. Bee prefers that that statement
refer to a disability, in order to reach that conclusion, the parties agree that the Navy would first
have had to conclude that Mr. Bee was not fit for active duty, which, as shown, it reasonably did
not. Moreover, Mr. Bee misunderstands the Kurta Memo’s application.

Generally, the Memo applies to “invisible wounds,” such as PTSD. See Kurta Memo
cover letter. Here, the contemporaneous and board analyses began with the fact that Mr. Bee had
been diagnosed with PTSD so there was nothing invisible to the board or unexamined by its

99 ¢

analysis. The point of the Memo is to determine whether it should “excuse,” “mitigate,” or
“outweigh” some circumstance that caused the military service to discharge him. Memo at 2.
The Memo identifies 10 “concepts” that liberal consideration “includes,” which although not
exclusive, make clear that what is to be excused is the service member’s misbehavior for lack of
evidence or contemporaneous understanding. See, e.g., Memo at 26.k (“Liberal consideration
does not mandate an upgrade. Relief may be appropriate, however, for minor misconduct
commonly associated with mental health conditions, including PTSD; TBI; or behaviors
commonly associated with sexual assault or sexual harassment; and some significant misconduct
sufficiently justified or outweighed by the facts and circumstances”). Here, there is none such
and there is nothing negative about Mr. Bee’s behavior that prompted his discharge.

The principal concept Mr. Bee seems to call on (discussed in three of the ten) concerns

the treatment of evidence, which we have addressed above.?! Generally, the Memo states,

“[s]Jome circumstances require greater leniency and excusal from normal evidentiary burdens.”

EAS while pregnant who would otherwise be eligible.”

21 Two are inapplicable on their face. One concerns sexual assaults, another concerns
conditions for awarding an honorable discharge, also referring to misconduct. See Memo at 4 9
26.c, h, and 1.
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Memo at 26.a. Two refine the concept somewhat: one (26.b) explaining “[i]t is unreasonable to
expect the same level of proof for injustices committed years ago”; the other (26.f) stating that
reviews “should not condition relief on the existence of evidence that would be unreasonable or
unlikely under the specific circumstances of the case.”

Three concepts explicitly deal with the assessment of misconduct. Memo at 4 4 26.h
(concerning sexual assaults), 1, k. Another (26.e) appears to, cautioning that mental health
conditions “inherently affect one’s behaviors and choices causing veterans to think and behave
differently than might otherwise be expected.” As noted, misconduct is not at issue and Mr. Bee
offers no other explanation of these concepts’ applicability.

Three concepts (26.d, j, k) concern the lack of a diagnosis, not applicable here.

Finally, 26.g cautions that veterans with mental health conditions “may have difficulty
presenting a thorough appeal for relief because of how the asserted condition or experience has
impacted the veteran’s life.” That is inapplicable here, given the legal support provided.*

In any event, Doyon did not hold that the Kurta Memo applies to fitness determinations.
See 58 F.4th at 1248 (“This unfitness dispute between the parties is not properly before us at this
stage . ...”); id. at 1244 (““We offer no opinion as to whether liberal consideration would entitle
Mr. Doyon to a correction of his DD-214 form or to disability retirement.”). Thus, neither
Doyon nor the Kurta memo add any gloss to Mr. Bee’s argument.

5. Mr. Bee also asserts the board “does not even reference or acknowledge™ his 70
percent disability rating, ECF 47 at 39, while also pointing to the board’s explicit

acknowledgement of Mr. Bee’s VA disability rating, but arguing that the board “dismissed the

22 10 U.S.C. § 1552(h) adds no particulars that change this analysis and Mr. Bee does not
identify any.
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VA evaluation” on insufficient grounds, partially quoting the board’s explanation. ECF 47 at 22.
In doing so, the argument simply excises the remainder of the specific board comment it
criticizes, in which the board assessed the VA evaluation’s contribution to a fitness
determination, noting it does not contain “a requirement that unfitness for military duty be
demonstrated.” AR 2. The critique also ignores the rest of the board’s discussion of the VA
determination, AR 2-3, as it does the board’s further assessment of the weight of the report in its
reconsideration decision, AR 8; 10-18.

Consequently, the support Mr. Bee purports to draw from Valles-Prieto v. United States,
159 Fed. Cl. 611, 618 (2022), pointing to its statement that the board “should have considered
plaintiff’s disability rating as relevant evidence in determining whether plaintiff was unfit for
duty,” ECF 47 at 22, is no support at all.

For the same reason, Mr. Bee’s reliance on Ferrell v. United States, 23 Cl. Ct. 562, 571
(1991), fails to fortify his argument. As we have explained above, the issue here is not whether a
VA exam may be relevant to a disability claim, but whether the weight attached to it by the
board was arbitrary and capricious. In Ferrell, the Court reversed because the VA post-
discharge medical evidence was “either not discussed by the various boards, or dealt with
incorrectly.” 23 CI. Ct. at 571. Here, by contrast, the board did consider the VA’s determination
dissected it fully and, upon an extensive analysis, simply found it less probative than contrary
evidence — all the while fully accepting Mr. Bee’s in-service and post service PTSD diagnoses.

In doing so, the board’s approach was no different than that sanctioned by this Court in
O'Hare v. United States, 155 Fed. Cl. at 377, where the Court explained:

[O’Hare’s] VA disability rating does not prove Mr. O’Hare was
unfit because VA ratings and naval fitness determinations are

separate evaluations that serve distinct purposes. “Disability rating
determinations by the Navy are ‘designed to determine unfitness to
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perform the duties of office .... In contrast, the VA determines
disability ratings based upon an evaluation of whether and how an
individual’s capacity to perform in the civilian world is diminished
by a disability.”” Lewis v. United States, 476 F. App’x 240, 245
(Fed. Cir. 2012) (alterations in original) (quoting Champagne v.
United States, 35 Fed. CI. 198, 211-12 (1996)).

The Federal Circuit rejected a nearly identical argument in Heisig:

“[T]he fact of a 40 percent disability rating under the Veterans

Administration's standards did not mandate a similar finding under

service standards, but was evidence to be, and which was,

considered along with all other evidence.” 719 F.2d at 1157.
See also Campbell v. United States, 2022 WL 2824674, at *3 (Fed. Cir. 2022) (contrasting a
fitness determination from a VA disability rating); Mazarji v. United States, 164 Fed. Cl. 298,
309 (2023) (“The DOD measures disability for the purpose of determining whether an individual
is fit for continued service. Ifit finds the servicemember is not fit, he is retired or discharged,
and the percentage he is assigned reflects deferred compensation for a career of service. Put
differently, the DOD’s disability rating represents a snapshot of the service member's condition

at the time of separation from the service.”) (cleaned up).

F. Mr. Bee’s “Critical Factual Errors” Are Onlv A Difference Of Opinion

1. Mr. Bee’s arguments at ECF 47 at 33-39 are a fusion of arguments made earlier in
his brief and already addressed here — a fusion built on Mr. Bee’s assertions that the board’s
conclusions are erroneous, the duties it examined are inapt, the board “ignored” evidence, his
experts’ views should have been afforded greater weight, and on allegations of contradictory
board statements built on cherry-picked statements and by simply ignoring the board’s
explanations. None demonstrates that the decision reached lacked substantial evidence or was
arbitrary.

For example, the following argument is a hat trick of these techniques. First, Mr. Bee

opines that the board’s statement that “nothing in [Mr. Bee’s] medical history . . . would lead
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anyone, medically trained or otherwise, to believe that . . . any of [his] conditions, either
individually or collectively, significantly interfered with the performance of duties appropriate to
[his] office, grade, rank or rating” is “erroneous.” ECF 47 at 33. Second, he ignores the point of
the statement, not as he seems to assume, that no one would think he did not have a PTSD
diagnosis, but the ample evidence to the contrary that his condition did not negatively affect his
performance. Third, he purports to build his case by cherry-picking the board’s fair observation
that a 2010 neuropsychological evaluation “found significant impairment to [Mr. Bee’s] learning
functions” was “potential exception to this statement.” He purports to polish off the point by
dismissing the board’s recitation of evidence evidencing a later “improvement” in his condition
and 28 months of subsequent performance, by opining that is not enough to overcome a thorough
exam and resort to the inapt duties argument. ECF 47 at 34-35.

2. Mr. Bee also repeats, now labeling as “critical errors,” arguments stated elsewhere
in his brief, e.g., that the FMTB-E duties were inapt (they did not involve combat) (id. at 34, 36),
that the board should have afforded more weight to Dr. Blumenfield’s 10-year post-discharge
report (id. at 38-9). We see no reason to repeat what we have already said in these regards, other
than to note the board fully considered these arguments and they do not detract from the
substantial evidence supporting the board’s decision.

3. Mr. Bee also quarrels with the board’s application of the factors set forth in DoDI
1332.38, § E3.P3.2.2.1-2, which we have fully discussed — here, debating whether Mr. Bee’s
condition posed “a decided medical risk to the health of the member or to the welfare [or safety]
of other members were the member to continue on active duty” and whether the service
member’s “medical condition imposes unreasonable requirements on the military to maintain or

protect the member.” ECF No. 47 at 43. These are inherently military decisions, the board
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expressly considered these factors, and the board explained the performance evidence that led the
board to its conclusions. See AR 486 & nn. 35-36.

Nonetheless, Mr. Bee complains that the board’s error ignores “major factors” because it
understated his limited duty status by two months, ECF 47 at 35, and did not recognize he had at
least seven medical encounters related to his PTSD and TBI, not counting his post-service exams
and those from three years before his discharge. ECF 47 at 35 (PTSD (citing AR 179-81, 426—
27, and his amended complaint)). The medical record, however, indicates that Mr. Bee’s
LIMDU status was terminated in October 2010 at his request, AR 476; Mr. Bee’s own
application states it ended in “September 2010.” AR 37. And, how the brief calculates its seven
encounters is not clear, but of little moment, in light of the fact the board acknowledged his in-
service and post-service diagnoses.

4, Primarily, Mr. Bee’s argument, here and elsewhere, is based on the medical side
of the decision, emphasizing that he had the PTSD diagnosis, while disregarding the effect of his
condition, which he ably managed. ECF 47 at 36-38. Thus, the brief stresses Mr. Bee’s
conditions in service, including VA Dr. Vogel’s observation of them, and Mr. Bee’s report of
related symptoms. But the board never doubted the existence of his diagnosis or its symptoms; it
was their effect that underpins its conclusions, which fully considered and fully addressed all the
evidence Mr. Bee alleges it ignored or improperly discounted. See AR 470 (listing all
documentary evidence considered); AR 474-78 (service medical records); AR 479, 82 (Dr.

Blumenfield’s 2018 post-service psychiatric assessment).
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CONCLUSION

For these reasons, we respectfully request that the Court dismiss the complaint for lack of
jurisdiction. In the alternative, we request that the Court grant our motion for judgment upon the
administrative record.
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PRELIMINARY STATEMENT

Plaintiff William Olas Bee respectfully requests that this Court deny the Government’s
motion to dismiss and cross-motion for judgment on the administrative record. ECF No. 54 (“Def.
Mot.”). Mr. Bee also requests that this Court grant his Motion for Judgment on the Administrative
Record. ECF No. 47 (“Bee Mot.”).

The Government’s response confirms that there is no dispute over a number of critical
issues: after several deployments, Mr. Bee suffered head injuries in combat that caused him to
develop traumatic brain injury (“TBI”’) and post-traumatic stress disorder (“PTSD”); those injuries
rendered Mr. Bee unable to perform the combat-related Infantry Unit Leader duties he had been
carrying out for years beforehand; because of his injuries, Mr. Bee was assigned to a
nonoperational billet with the Navy outside his Marine Corps Infantry Unit Leader rating, where
he remained for the rest of his military service; Mr. Bee then separated from the Marine Corps
without receiving an evaluation under the Disability Evaluation System (“DES”); to this day, Mr.
Bee continues to suffer from his combat-induced TBI and PTSD. Despite this shared
understanding, the Government nonetheless maintains that Mr. Bee’s TBI and PTSD did not render
him unable to perform “the duties of [his] office, grade, rank or rating,” i.e., did not render him
“unfit” and thus deserving of medical retirement. The Government is wrong. Mr. Bee bravely
served the country for years as a combat Marine, he was seriously and permanently injured in
combat, and those injuries were so severe that he was unable to return to the combat-related duties
of an Infantry Unit Leader before his separation. Mr. Bee was unfit and should have been
medically retired. The Government’s various efforts to obscure that straightforward outcome are
unavailing.

First, the Government presses an untenable jurisdictional argument. Instead of accepting

the general rule that disability entitlement claims accrue when a military corrections board denies
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a service member’s claim, the Government argues that Mr. Bee’s claim is time-barred under a
narrow exception to the rule. But the Government is wrong on both the law and the facts. That is
likely why the Government previously conceded jurisdiction in this case when it asked this Court
to exercise jurisdiction over this matter to order a remand.

Second, the Government attempts to explain away the Board’s failure to use the correct
legal standard, liberal consideration, when it denied Mr. Bee’s petition. The Government first
suggests that Mr. Bee forfeited this argument by failing to raise it before the Board. But Mr. Bee
did not (and could not) forfeit the requirement that the Board conduct its own review according to
the law. From there, the Government has no argument that the Board did in fact apply liberal
consideration. The most it can muster is the assertion that the Board’s review was not “ill-
liberal[].” Whatever that means, it is not the controlling legal standard. Liberal consideration
requires the Board to weigh the evidence differently when reviewing a petition for medical
retirement based on PTSD or TBI, including by making a number of specific presumptions in favor
of the petitioner. It did not do that here, and that alone is a sufficient basis to vacate its decision.
What is more, the Board’s reasoning directly flouted the basic principles of liberal consideration,
making clear that Mr. Bee would have received the requested relief had the Board applied the
correct standard.

Third, under any standard, the Government is unable to justify the Board’s erroneous
decision. Mr. Bee was clearly unfit to perform the duties reasonably required of his office, grade,
rank, or rating at the time of his discharge. The Government’s various responses misstate Mr.
Bee’s basic arguments, ignore controlling regulations, and rely (by necessity) on the Board’s
unsound “garrison environment” standard, which has no basis in law, regulations, or precedent. In

short, the Government has no persuasive answer for how after his injuries Mr. Bee could have
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possibly continued performing the combat-related duties that are regularly required of all Infantry
Unit Leaders regardless of duty station.

Given the egregiousness of the Board’s error, this Court should not only vacate its decision
but also specifically order the Board to grant Mr. Bee the medical retirement that he has wrongly
been denied for years.

ARGUMENT
I. THE COMPLAINT IS TIMELY

The Government’s brief starts off on the wrong foot, putting forward a meritless
jurisdictional argument. Def. Mot. at 16—18. It contends that this lawsuit is untimely based on a
narrow exception to the normal rule governing the statute of limitations for disability entitlement
cases like this one. The Government is wrong on both the law and the facts, as it effectively
conceded when it previously asked this Court to exercise jurisdiction over this case in order to
facilitate a remand to the Board.

In disability entitlement cases, the Tucker’s Act’s six-year statute of limitations generally
begins to run when the appropriate board issues a final decision on a service member’s claim. See
Real v. United States, 906 F.2d 1557, 1560 (Fed. Cir. 1990). The Government acknowledges this
“general rule.” Def. Mot. at 16. Here, the Board first denied Mr. Bee’s petition on August 5, 2019,
AR 3, and Mr. Bee filed suit on October 6, 2021, ECF No. 1. Following remand, the Board denied
Mr. Bee’s petition a second time on May 5, 2023, AR 488, and Mr. Bee filed his amended
complaint on July 7, 2023, ECF No. 42. There is no dispute that, under the general rule, the
Complaint is timely.

The Government seeks to avoid that rule, however, by invoking a rare exception under
Real, whereby a disability claim may accrue on the date of discharge if “the veteran’s knowledge

of the existence and extent of his condition at the time of his discharge was sufficient to justify
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concluding that he waived the right to board review of the service’s finding of fitness by failing to
demand a board prior to discharge.” 906 F.2d at 1562. That exception plainly does not apply here.

In Real, the Federal Circuit determined that a military disability claim may accrue at
discharge when a veteran knows that he is entitled to medical retirement but knowingly waives his
right and forgoes disability review prior to discharge. As the Federal Circuit subsequently made
clear in Chambers v. United States, the Real exception applies only when the service member
actually knew that he was entitled to disability retirement but waived that entitlement. 417 F.3d
1218, 1226 (Fed. Cir. 2005) (explaining that such a waiver can be found “when the service member
has sufficient actual or constructive notice of his disability, and hence, of his entitlement to
disability retirement pay, at the time of discharge”) (emphasis added). The Court explained that
“Real did not fashion a rule, as the government suggests, that a service member’s claim accrues
when he learns of his disabling condition,” and “such a rule would be untenable, given that a
military board must determine eligibility for disability retirement before such a claim accrues.”
1d.; see also Johnson v. United States, 123 Fed. Cl. 174, 179 (2015), aff’d, 675 F. App’x 1011
(Fed. Cir. 2017) (stating that Chambers set forth the “precedential formulation of the Real
exception to the general accrual rule for disability retirement claims” and holding “cases which
pre-date Chambers . . . to be inapposite” to the analysis “because the crucial interpretation of the
Real exception provided by Chambers did not yet exist”).

Thus, the question before the Court is not whether Mr. Bee had notice of his diagnoses of
TBI and PTSD, but whether the record establishes that, at the time of his April 2013 discharge, he
knew that he was entitled to a disability retirement due to a permanent disability. Chambers, 417
F.3d at 1226; Johnson, 123 Fed. Cl. at 179 (“[T]he question is whether [the plaintiff] knew, [at the

time of discharge], that ‘he was entitled to disability retirement due to a permanent disability that
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299

was not a result of his intentional misconduct and was service-connected.’” (quoting Chambers,
417 F.3d at 1226)); Colon v. United States, 71 Fed. Cl. 473, 482 (2006), aff’d sub nom. Acevedo
v. United States, 216 F. App’x 977 (Fed. Cir. 2007) (similar). Since Chambers clarified the narrow
scope of the Real exception, this Court has repeatedly declined to find the exception satisfied.!
The same result should occur here. The record does not support the Government’s claim
that, at the time of his April 2013 separation, Mr. Bee was aware of the “extent of his condition,”
much less that due to his conditions he was entitled to disability retirement. Indeed, there is no
evidence that the Navy indicated the availability of DES processing to Mr. Bee or that Mr. Bee
otherwise knew that the Navy was required by law to provide him with DES processing. At the
time of discharge Mr. Bee had no reason to know that he suffered from permanent, duty-limiting

PTSD or TBI. That is because the Marine Corps avoided placing him on limited duty by assigning

him to a billet outside his office, grade, rank or rating and then cleared him for separation despite

99 ¢¢ 99 ¢¢

noting “headache,” “dizziness, vertigo, and lightheadedness,” “[m]emory lapses or loss,

[g]ait
abnormality,” “[a]nxiety, emotional lability, and sleep disturbances,” “delayed post-traumatic

29 <

stress disorder,” “major depression, single episode,” “difficulty in walking,” and “history of
traumatic brain injury.” AR 428, 431. Moreover, although Mr. Bee’s VA physical examination

was conducted shortly before his discharge, he did not receive the results of the examination—

I See, e.g., Colon, 71 Fed. Cl. at 481-82 (finding “insufficient evidence in the administrative
record to indicate that [the plaintiff] possessed” knowledge of his entitlement to disability
retirement due to a permanent disability where he “neither requested nor was offered consideration
by a disability board prior to discharge with respect to whether he was eligible to be retired for
disability”) (internal quotation marks omitted); Van Allen v. United States, 70 Fed. Cl. 57, 62
(2006), aff’d, 236 F. App’x 612 (Fed. Cir. 2007) (finding that “on the record before the court it
cannot be concluded that, upon his separation, plaintiff possessed the level of knowledge required
to cause a claim for disability retirement pay to accrue at that point” even where the plaintiff
“state[d] that he requested disability pay eligibility during the administrative phase of [his] release
from active duty”) (internal quotation marks omitted); see also Gilbreth v. United States, 94 Fed.
Cl. 88, 94-95 (2010); O ’Hare v. United States, 155 Fed. Cl. 364, 373 (2021).

5
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which for the first time established that he was 70% disabled by PTSD and 70% disabled by TBI—
until after his discharge. Put simply, “the record is bereft of any evidence” that Mr. Bee knew the
extent of his disabilities or understood the criteria and requirements for disability retirement at the
time of his separation, much less that he knew he would qualify for disability entitlement.
Chambers, 417 F.3d at 1226. Nor does the Government cite any case ever applying the Real
exception to circumstances like this.

The Government’s position is also contrary to the regulatory framework that places the
onus on military officers to recommend members for disability evaluation. See Secretary of the
Navy Instruction (“SECNAVINST”) 1850.4E encl. 1 § 1005 (“Accordingly, line commanders,
commanding officers of [medical treatment facilities] and individual medical and dental officers
shall promptly identify for evaluation by Medical Boards and appropriate referral to the PEB . . .
those members presenting for medical care whose physical or mental fitness to continue naval
service is questionable.”). Nor does it appear that service members even had the option to self-
refer for DES processing at the time of Mr. Bee’s separation in 2013. The Government cites
nothing to that effect. See Def. Mot. at 12—14; see also Department of Defense Instruction
(“DoDI”) 1332.38 encl. 3, § E3.P1.6.1 (“Service members shall be referred into the DES as soon
as the probability that they will be unable to return to full duty is ascertained and optimal medical
treatment benefits have been attained.” (emphasis added)); id. at § E3.P1.2.3 (stating that physical
examinations by military medical providers shall “state whether each [diagnosed] condition is
cause for referral into the DES” (emphasis added)); see also Valles-Prieto v. United States, 159
Fed. Cl. 611, 615 (2022) (stating that “[s]ervice members cannot self-refer into the IDES,” the
successor disability processing system to the DES, “but the military branches are required to refer

eligible [s]ervice members who meet the referral criteria for IDES™).
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All of this is likely why the Government conceded jurisdiction previously in this case and
this Court (correctly) exercised jurisdiction over the matter. Prior to the Court’s remand, the
parties briefed this jurisdictional issue before the Court. See ECF Nos. 23, 25. The Court then
held a hearing where the parties addressed the jurisdictional issue. See ECF No. 27; Minute Entry
(July 25, 2022). Afterward, the Government jointly moved with Mr. Bee for this Court to exercise
jurisdiction over the case and remand it to the Board for reconsideration. See ECF No. 35.
Specifically, the Government and Mr. Bee asked the Court to remand “pursuant to RCFC 52.2,”
and explained that “Rule 52.2(a) provides that “[i]n any case within its jurisdiction, the court, on
motion or on its own, may order the remand of appropriate matters to an administrative or
executive body or official.” (emphasis added). /d. In other words, the Government conceded that
this Court has jurisdiction, which necessarily means that the Real exception does not apply. This
Court then exercised jurisdiction by issuing the remand order. See ECF No. 36.

In short, this Court plainly has jurisdiction and should reject the Government’s contention
otherwise.

I1. MR. BEE’S PETITION SHOULD HAVE BEEN EVALUATED—AND
GRANTED—UNDER THE LIBERAL CONSIDERATION STANDARD

The Government gives short shrift to the key legal standard that the Board should have
applied when reviewing Mr. Bee’s petition: Liberal consideration. The Board undisputedly failed
to apply that standard, and had it applied liberal consideration, it would have granted medical
retirement. Because the Board failed to apply the correct standard, its decision cannot stand.

A. Mr. Bee’s Petition Should Have Received Liberal Consideration
1. The Liberal Consideration Standard

Under the Board’s enabling statute, claims “for review of a discharge” relating to PTSD or

TBI must be reviewed “with liberal consideration to the claimant that [PTSD or TBI] ...
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potentially contributed to the circumstances resulting in the discharge.” 10 U.S.C. § 1552(h)(1)-
(2). This statutory requirement codifies what the Department of Defense’s (“DoD”) binding
guidance in the “Hagel Memo” and “Kurta Memo™ has recognized for a decade. Given advances
in the science of mental health, “records at the time of discharge often lack substantive information
about mental health conditions for such ‘invisible wounds.”” Harrison v. Kendall, --- F. Supp. 3d
---, 2023 WL 3016277, at *15 (E.D. Va. Apr. 20, 2023). As a result, “liberal consideration is
required.” Id. According to the 2014 Hagel Memo, this means liberally considering service-era
assessments in light of present-day PTSD diagnoses, as well as service-era “symptoms of what is
now recognized as PTSD or a PTSD-related condition.” Chuck Hagel, Memorandum for
Secretaries of the Military Departments, Supplemental Guidance to Military Boards for Correction
of Military/Naval Records Considering Discharge Upgrade Requests by Veterans Claiming Post
Traumatic Stress Disorder (Sept. 3, 2014) (“Hagel Memo”). The more recent 2017 Kurta Memo
expanded on this guidance, clarifying the practical application of liberal consideration. See
Anthony Kurta, Memorandum for Secretaries of the Military Departments, Clarifying Guidance
to Military Discharge Review Boards and Boards for Correction of Military/Naval Records
Considering Requests by Veterans for Modification of their Discharge Due to Mental Health
Conditions, Sexual Assault, or Sexual Harassment (Aug. 25, 2017) (“Kurta Memo™).

The statute and DoD guidance—their plain meaning, structure, purpose, and legislative
history—all confirm that the Board needed to give liberal consideration here. If there were any
doubt, the Federal Circuit recently held that liberal consideration applies to requests for disability
retirement. Doyon v. United States, 58 F.4th 1235 (Fed. Cir. 2023). In Doyon, the Government
had argued that liberal consideration was limited to cases where a service member seeks a record

correction to excuse or mitigate a discharge based on misconduct, not discharges seeking medical
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retirement. The Federal Circuit expressly rejected that position, explaining that liberal
consideration applies to “any petition seeking discharge relief,” which includes requests for
“disability retirement.” Id. at 1243; see also id. at 1246-46. Thus, in the language of the Kurta
Memo, a petition seeking discharge relief in the form of medical retirement is one way that liberal
consideration may “excuse or mitigate” a discharge.

The liberal consideration standard fundamentally alters how the Board is supposed to
conduct its review of a petition like Mr. Bee’s. For example, VA findings that PTSD is service-
connected, “while not binding on” DoD, are “persuasive evidence that the condition existed . . .
during military service.” Kurta Memo at 2 § 14. “Absent clear evidence to the contrary, a
diagnosis rendered by a licensed psychiatrist or psychologist” must receive liberal consideration
and “is evidence that the veteran had a condition that may excuse or mitigate the discharge.” Id.
(emphasis added).

Liberal consideration is not limited to proving the existence of a compensable disability in
service. In situations like Mr. Bee’s, the Board also must liberally consider the nature and extent
of that disability as evidence of possible unfitness. Liberal consideration provides that “[i]t is
unreasonable to expect the same level of proof for injustices committed years ago when ... TBI
[and] PTSD ... were far less understood than they are today” because: (1) “[m]ental health
conditions, including PTSD [and] TBI. . . are often undiagnosed or diagnosed years afterwards,
and are frequently unreported”; and (2) veterans discharged before PTSD and TBI were well-
understood may be “the victim[s] of injustice” because their commanders and doctors were not
“fully informed of such conditions.” Id. at 3-4.

Military correction boards must also carefully consider sources outside the service record

when assessing the role of PTSD or TBI in a discharge. “The veteran’s testimony alone, oral or
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written, may establish” the existence of PTSD or TBI and, particularly critical here, “that the
condition or experience excuses or mitigates the discharge”—i.e., the role PTSD or TBI played in
how and why the discharge occurred. Id. at 2.

Case law confirms that “the driving force behind” the Hagel and Kurta Memos was that
PTSD and TBI have not always been well understood or recognized by the military. Harrison,
2023 WL 3016277, at *15. As a result, the Board cannot rely too heavily on often-“deficient”
service records; nor can it discount present-day assessments just because they are temporally
distant from service. Id. at *17; see Labonte v. United States, No. 18-1784C, 2023 WL 3197825,
at *9 (Fed. Cl. May 2, 2023); Hassay v. United States, 150 Fed. Cl. 467, 480 (2020) (citing Hagel
Memo to hold that a medical opinion is “no less relevant because it is based on . . . treatment . . .
many years after [the veteran] left the service”).

2. The Government’s Forfeiture Argument Is Wrong

The Government appears to argue that Mr. Bee forfeited application of liberal
consideration by failing to raise it before the Board. See Def. Mot. at 40. That argument falls flat.
Not only has the Government effectively waived its forfeiture argument, Mr. Bee was not required
to exhaust the issue before the Board, and, in any event, any forfeiture should be excused.

First, the Government waived its preservation argument by failing to sufficiently make the
argument before this Court. The Government merely asserts that “Mr. Bee himself, though
represented by able counsel, never presented this argument to the board.” Id. It does not make
any argument or cite any case to support a forfeiture. That failure amounts to clear waiver, or at
minimum forfeiture, of the Government’s preservation argument. In re Google Tech. Holdings
LLC, 980 F.3d 858, 862 (Fed. Cir. 2020).

Second, Mr. Bee was not required to press the liberal consideration argument before the

Board in order to raise it in this lawsuit. The Government’s argument raises a question of issue
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exhaustion, and the “requirements of administrative issue exhaustion are largely creatures of
statute.” Sims v. Apfel, 530 U.S. 103, 107 (2000). Although some statutes expressly limit judicial
review to the arguments raised before the agency, see, e.g., id. at 10708, the statutes authorizing
judicial review here do not, see 10 U.S.C. §§ 1552, 1201; 28 U.S.C. § 1491. Absent such a
statutory requirement, the “basis for a judicially imposed issue-exhaustion requirement is an
analogy” to general appellate preservation principles—and the propriety of imposing such a
requirement “depends on the degree to which the analogy to normal adversarial litigation applies
in a particular administrative proceeding.” Sims, 530 U.S. at 108-09. The principal factor for
assessing whether the analogy to “‘normal adversarial litigation’” holds is whether the
administrative proceeding is adversarial: If it is, “the rationale for requiring issue exhaustion is at
its greatest;” if not, “the reasons for a court to require issue exhaustion are much weaker.” Id. at
110 (citation omitted).

Imposing an issue-exhaustion requirement on Mr. Bee’s liberal consideration argument
would run afoul of Sims. Like the Social Security proceedings at issue in Sims, the Board’s
proceedings are nonadversarial. See Armstrong v. United States, 205 Ct. Cl. 754, 764 (1974);
Caddington v. United States, 147 Ct. Cl. 629, 631-32 (1959). Given the fundamental difference
between the Board proceedings and “normal adversarial litigation,” Sims, 530 U.S. at 109, it would
be improper to impose an issue-exhaustion requirement here.

It would be particularly inappropriate to impose such a requirement here because “the error
[the] party seeks to challenge before the Court was committed by the Board itself, rather than an
error committed by the agency whose action the Board is reviewing.” Hassay, 150 Fed. CI. at 483
& n.15 (emphasis added) (rejecting the contention that plaintiff waived the argument for liberal

consideration under the Hagel and Kurta Memos by failing to raise it to the Board). Put differently,
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there was no liberal consideration error to preserve until after the Board issued its decision. Mr.
Bee was not required to anticipate that the Board would add this new legal error on top of his
illegal discharge. Rather, he was entitled to “expect that an administrative body charged with
determining the fitness of a service member knows the legal standard to be applied.” Kelly v.
United States, 157 Fed. Cl. 114, 129 (2021).

Finally, and in any event, even if Mr. Bee forfeited the liberal consideration argument, the
forfeiture should be excused. This Court has “consistently held that waiver is a matter of
discretion” and “not . . . an inflexible rule.” Apple Inc. v. Qualcomm Inc., 992 F.3d 1378, 1382
(Fed. Cir. 2021) (collecting cases). “While there is no general rule” for when this Court will excuse
a waiver or forfeiture, it has exercised its discretion to do so when, for example, the issue is “fully
briefed,” no party will be prejudiced, and the issue is relevant to other pending cases. Id. (citation
omitted) (excusing waiver for these three reasons). Also relevant is whether the issue is “a purely
legal question.” Bozeman Fin. LLC v. Fed. Rsrv. Bank of Atlanta, 955 F.3d 971, 974 (Fed. Cir.
2020). Ultimately, this Court exercises its discretion to excuse a waiver or forfeiture when
“circumstances indicate that it would result in basically unfair procedure.” Apple, 992 F.3d at
1382 (citation omitted). Those factors all weigh in favor of excusing any forfeiture here.

3. The Board Did Not Apply Liberal Consideration To Mr. Bee’s
Petition

The Board undisputedly did not apply liberal consideration to Mr. Bee’s petition. The
Government does not dispute that. See Def. Mot. at41. Instead, it asserts that the Board’s decision
contained no “no trace of ill-liberality.” Id. That phrase is meaningless, as the Board’s decision
contains no trace of liberality, either. In any event, an “ill-liberal” review standard is contradictory
to the remedial nature of Section 1552, the Board’s enabling statute. See Caddington, 147 Ct. Cl.

at 631-32 (Section 1552 “is remedial in nature,” and “imposes on the Secretary the twofold duty
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to properly evaluate the nature of any error or injustice and, in addition, to take such corrective
action as will appropriately and fully erase such error or compensate such injustice”).

Whatever the Government meant by “ill-liberality,” there is no question that the Board did
not apply the affirmative presumptions and requirements of liberal consideration. That is plain
from the Board’s decision, and the Government never claims otherwise.

B. Had The Board Properly Applied Liberal Consideration, Mr. Bee Should
Have Been Granted Relief

Under a proper application of the liberal consideration standard, the Board’s reasoning and
weighing of the evidence would have been fundamentally different. That is clear in numerous
respects.

For one, the Board would have afforded substantially more weight to the report from
psychiatrist Dr. Michael Blumenfield, Dr. Vogel’s neuropsychological examination, and the
consequent VA rating decision. That VA rating decision assigned Mr. Bee a 70% disability rating
due to PTSD based on its finding of “a 50 percent impairment due to the post traumatic stress
disorder, primary insomnia, generalized anxiety disorder, panic disorder with agoraphobia, major
depressive disorder and 50 percent due to traumatic brain injury,” and a 70% disability rating due
to TBI based on its findings of “a 50 percent impairment due to the traumatic brain injury and 50
percent due to the mental disability.” AR 104-15; AR 479-80, 483; Bee Mot. at 22. That the
Board would have weighed this evidence differently under the liberal consideration standard is far
from “speculative,” as the Government repeatedly asserts. Liberal consideration expressly
requires giving such evidence “persuasive” weight that “the condition existed . . . during military
service,” and “[a]bsent clear evidence to the contrary, a diagnosis rendered by a licensed

psychiatrist or psychologist” “is evidence that the veteran had a condition that may excuse or

mitigate the discharge.” Id. (emphasis added); Kurta Memo at 2. And as Doyon makes clear,
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these principles apply with equal force to a petition seeking any form of discharge relief, including
medical retirement. See supra 1.A.1. The Board never considered this evidence under that
standard.

Instead, the Board affirmatively discounted Mr. Bee’s evidence based on the precise,
unsound rationale that liberal consideration was intended to counteract. For example, the Board
discounted the Blumenfield report because it was later in time than Mr. Bee’s discharge, i.e., it
was not contemporaneous. AR 479. The Government repeats that attack in its brief. Def. Mot. at
41-42; see also id. at 47 (arguing that the Board was not required to “afford[] more weight to Dr.
Blumenfield’s /0-year post-discharge report” (emphasis in original)). That is exactly the kind of
reasoning that liberal consideration forbids. See Harrison, 2023 WL 3016277, at *16 (boards
cannot “decline to follow” opinions because they were “based on ‘evidence from decades after the
relevant period’”).

The Board also improperly dismissed evidence that was based on the testimony of Mr. Bee
and his personal witnesses. See AR 483. The Kurta Memo is clear that the Board must carefully
consider the “veteran’s testimony, which “alone” can support a diagnosis and petition for discharge
relief. Kurta Memo at 2.

Rather than defend the Board’s review under the liberal consideration standard, the
Government instead attempts to redefine the standard itself. For instance, the Government appears
to be under the misimpression that liberal consideration applies only to the determination of
whether PTSD or TBI existed. See Def. Mot. at 42. But Doyon expressly rejected that position.
It held that liberal consideration applies not only to the existence of the condition, but also to its
extent, when considering petitions for record corrections asserting that a service member should

have been discharged as unfit and medically retired. See 58 F.4th at 1243.
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The Government also asserts that liberal consideration would not have made a difference
because Mr. Bee’s dispute is purportedly only over how the Board weighed the evidence. See,
e.g., Def. Mot. at 45 (““As we have explained above, the issue here is not whether a VA exam may
be relevant to a disability claim, but whether the weight attached to it by the board was arbitrary
and capricious.”). That is not Mr. Bee’s only dispute, but it is one of them. And liberal
consideration’s whole purpose is to alter how the Board weighs evidence. This defense of the
Board is really no defense at all.?

Finally, the Government incorrectly argues that liberal consideration is about record
corrections involving “misconduct” and therefore is inapplicable to Mr. Bee. Def. Mot. at 43.
That reasoning defies Doyon yet again. Liberal consideration, the Federal Circuit held, is not
limited to cases involving misconduct or seeking a discharge upgrade. See Doyon, 58 F.4th
at 1243, 1246 (rejecting that liberal consideration “is limited to characterization upgrades” or
“does not include review of an honorable discharge for reasons other than misconduct”).

In sum, the Board flouted core principles of liberal consideration in disregarding expert
testimony and record evidence that Mr. Bee was unable to perform his duties at the time of his
discharge. As a result, the Board “failed to apply the appropriate standard,” as interpreted by the
Federal Circuit—rendering its decision arbitrary, capricious, and contrary to law. LaBonte, 2023
WL 3197825, at *9; Hassay, 150 Fed. Cl. at 484 (vacating board decision because it “does not
reflect that it took into account the principles outlined in” the Hagel and Kurta Memos). Liberal
consideration of that evidence would have resulted in finding Mr. Bee unfit and entitled to medical

retirement.

2 The Government also invokes an assortment of cases that predate Doyon and thus fail to address
the proper standard. Def. Mot. at 45-46; Johnson v. United States, 123 Fed. Cl. 174, 179 (2015),
aff’d, 675 F. App’x 1011 (Fed. Cir. 2017).
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III. MR. BEE WAS UNFIT AND THE GOVERNMENT’S ARGUMENTS TO THE
CONTRARY ARE UNAVAILING

While liberal consideration undoubtedly applies to Mr. Bee’s petition, the Board’s analysis
does not withstand scrutiny under any standard. The record demonstrates that Mr. Bee was unfit
to perform the duties reasonably required of his office, grade, rank, or rating at the time of his
discharge. In its effort to reply, the Government mischaracterizes or ignores Mr. Bee’s arguments
as well the controlling regulations.

A. The Board’s Fitness Determination Is Not Supported By Substantial
Evidence

The Board’s conclusion of fitness ignored many of the duties reasonably required of an
Infantry Unit Leader and substituted the “garrison environment” (i.e., non-deploying) standard in
their place. As Mr. Bee has explained, the Board failed to relate the nature and degree of his
disabilities to the requirements and duties that Mr. Bee could reasonably be expected to perform
in his office, grade, rank, or rating, i.e., expected to perform as a Marine Corps Infantry Unit
Leader. The Government’s arguments to the contrary are unsound. For one, the Government fails
to respond to Mr. Bee’s explanation that the Board’s novel “garrison environment” standard has
no regulatory or precedential support—it has never been accepted by any court that counsel is
aware of. Nor has the Government cited any such case.

The Government’s half-hearted defense of the “garrison environment” standard is telling.
While purporting to endorse that standard, the Government alludes to the many duties that an
Infantry Unit Leader is “reasonably [ ] expected to perform,” but then considered only activities
that Mr. Bee himself had performed while assigned to a billet outside of his MOS. For example,
the Government cites Mr. Bee’s FITREP accomplishments at FMTB-E in training students,

leading them on carefully planned hikes, and “maintain[ing] flawless accountability of personnel,
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weapons, and equipment,”? then contrasts such activities to the primary duties of an Infantry Unit
Leader in the MOS Manual. Def. Mot. at 25 (quoting AR 1314, 1316, 1321, and 1326). But the
duties cited from the MOS Manual are: “‘assist commanders . . . in . . . training, deployment and
tactical employment’; ‘supervise and coordinate the preparation of personnel, weapons and
equipment for movement and combat, the establishment and operation of unit command posts, the
fire and movement between tactical units, the fire of supporting arms, and the unit resupply and
casualty evacuation effort’; advise[] the platoon commander on all issues of discipline, morale and
welfare.”” Id. at 25 (quoting MCO 1200.7 4 3110.16) (emphasis added). These duties—cited by
the Government—revolve around operational employment of infantry Marines in a combat
environment, whether training infantry Marines in a garrison environment or commanding infantry
Marines deployed in combat. The combat-related duties required of an Infantry Unit Leader bear
no resemblance to the duties of training chaplains and medical personnel in controlled classroom
and garrison settings that were assigned to Mr. Bee following his catastrophic injuries.

Marine Corps regulations thoroughly explain the duties required of an Infantry Unit
Leader. Performing those combat-related duties was Mr. Bee’s experience as an infantry Marine.
But at the time of his discharge, Mr. Bee was unable to perform those same duties because of his
TBI and PTSD conditions. Both the Board and the Government suggest that Mr. Bee is relying
on “speculative” standards of performance, but they substitute their own speculation regarding the
nature of his assignment at FMTB-E. See, e.g., AR 528 (“Any comment on other possible
assignments and attendant medical risks or requirements would be speculative.”); Def. Mot. at 29

(“Mr. Bee’s opinion to the contrary . . . is itself conjecture.”).

3 Mr. Bee continues to dispute that his FITREPS sufficiently demonstrate adequate performance
of duties in the non-operational, low impact billet at FMTB-E.
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Mr. Bee has repeatedly explained that he was unfit to perform the duties required by his
rating, Infantry Unit Leader. An Infantry Unit Leader must be capable of “control[ling] the fire

29 <6

and maneuver of his assigned section,” “repel[ling] the enemy assault by fire and close combat,”

“[elngag[ing] targets with an M136 or M72A7 light anti-armor weapon and an M67 hand

29 ¢

grenade,” “request[ing] close air support,” and “navigat[ing] to designated points using a
topographic map, lensatic compass, protractor, and global positioning equipment while
dismounted and mounted.” Marine Corps Infantry Training and Readiness Manual, NAVMC
3500.44C, at 9-3 to 9-17. Indeed, spatial awareness—from navigation to directing the deployment
of air and artillery power on the battlefield—is a particularly important capability for both infantry
Marines generally, and Infantry Unit Leaders in particular. See, e.g., id. at 8-3 to 8-5, 9-11 to 9-
21 (emphasizing navigation and directing of close air support). Mr. Bee’s actual experience as an
infantry Marine was entirely consistent with these requirements. His Navy and Marine Corps
Achievement Medal with Combat Distinguishing Device and Combat V was awarded in part based
on Mr. Bee “expos[ing] himself to the enemy’s small arms fire” during an attack in order to
“gather|[ ] direction and distance and formulate[ ] an artillery call for fire mission on the enemy’s
position.” AR 49. Mr. Bee’s in-rating FITREPs from his time deployed extol his accomplishments
in controlling “air assets on several occasions while conducting aerial reconnaissance of certain
areas where future patrols and operations were to occur.” AR 373.

The Government speculates that Mr. Bee might have found a billet limited to a garrison
environment in which he would not have to perform duties related to combat, navigation, and
directing other military assets. However, the Government need not have speculated—Mr. Bee in

fact found his way to such a billet at FMTB-E, which the Government has admitted was not in Mr.

Bee’s MOS rating. At the same time, the Government (and the Board) accuse Mr. Bee of
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speculating about his duties if he had returned to operational service, as he would have had to do
following his shore tour at FMTB-E. Mr. Bee has no need to speculate, nor does the Court need
to substitute its own judgment for “the military establishment.”* Def. Mot. at 28. Mr. Bee knows
what his duties as an infantry Marine consisted of for over a decade—they matched what Marine
Corps regulations unambiguously require of an infantry Marine. By contrast, the Board offered
no justification, citation, or evidence to support its fanciful conclusion that infantry Marines need
not be capable of duties beyond training Navy medics and chaplains in a garrison environment.
Nor, for that matter, does the Board answer the obvious follow-on question: Training medics and
chaplains for what? The answer is certainly not “combat,” because medics and chaplains are not
trained to serve as “primary scouts, assault troops, and close combat forces,” which are duties
required of a Marine Corps Rifleman. Bee Mot. at 7.

The Board expressly limited its consideration to a “garrison environment,” which is a legal
error that violates the requirements of SECNAVINST 1850.4E. Deployability is a mandatory
consideration for fitness. See SECNAVINST 1850.4E encl. 3 § 3304 (“[N]on-deployability shall
be one of many factors considered by the PEB in determining Fitness for continued naval service.”
(emphasis added)). To be sure, the instruction explains that “non-deployability alone will not
normally constitute a basis for a finding of Unfit to continue naval service.” Id. The key factor
for the Board to consider is whether non-deployability “interferes with [a service member’s] ability
to perform the duties of office, grade, rank or rating,” and if it does, the service member “should

be referred to the PEB for disability evaluation.” /d.

4 The Government cites the Board’s military expertise, but the Board disavowed any medical or
military expertise to render a fitness determination. They are “civilian employees of the
Department of the Navy, . .. none of whom have the medical expertise and only some of whom
incidentally have experience as a line officer in their past.” AR 472.
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Some military roles do not necessarily require deployability. For example, certain
noncombatants, like the religious and medical personnel that Mr. Bee trained at FMTB-E, may be
able to perform all of their normal duties without leaving the country or a garrison environment.
But Marine Corps regulations are unambiguous about the requirements for an Infantry Unit
Leader: Such a Marine must be ready and able to perform the combat duties required of him while
in a garrison environment and while deployed. This fact is indisputable, given that the Marine
Corps manual requires that Infantry Unit Leaders be able to “assist commanders. . . in. . . training,
deployment and tactical employment” of combat assets and “supervise and coordinate . . . the fire
and movement between tactical units, the fire of supporting arms, and the unit resupply and
casualty evacuation effort.” See Def. Mot. at 25 (quoting MOS Manual §3110.16 (emphasis
added)). The Board erred by limiting its analysis to its contrived “garrison environment” standard.

B. The Government’s Counterarguments Are Unavailing

The Government’s response also mischaracterizes Mr. Bee’s central arguments. For
example, Mr. Bee does not dispute the propriety of the sea/shore rotation. Nor has Mr. Bee ever
suggested that “line Marines who are not serving in combat are unfit.” Def. Mot. at 33. Rather,
Mr. Bee has explained that his role at FMTB-E was a low-impact—"“take-a-knee”’—non-
operational shore tour. See Bee Mot. at 19. As an Infantry Unit Leader, to be fit to perform the
duties of his rate, he needed to be able to return to a high-impact operational tour. Mr. Bee was
not fit to return to a deploying role as an infantry Marine—because he could not perform the core
duties of his rate as an Infantry Unit Leader.

The Government conflates two of Mr. Bee’s arguments: First, Mr. Bee’s out-of-rate
FITREPS at FMTB-E are inadequate to support the Board’s conclusion, and, second, Mr. Bee’s

disabilities rendered him unfit to perform the duties of his office, grade, rank, or rating.
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Regarding the FITREPS at FMTB-E, Mr. Bee explained that his role at FMTB-E was not
as challenging as an operational infantry billet and did not require performance of the duties of an
infantry Marine, so the FITREPS Mr. Bee received at FMTB-E are not evidence of fitness to
perform the duties of an infantry Marine. The ability to instruct does not imply the ability to
perform—or as George Bernard Shaw styled it, “Those who can, do; those who can’t, teach.”
George Bernard Shaw, Man and Superman (1905). Dan Campbell, for example, recently led the
Detroit Lions to, arguably, their best season ever—but that does not imply he could take the field
as a tight end. Likewise, Mr. Bee’s apparent success in teaching noncombatants about certain
aspects of operational service does not imply that he could have adequately trained Marine
Riflemen to perform their combat duties, much less that he could have returned to leading Marine
Riflemen in combat.

Indeed, Mr. Bee’s work training noncombatants at FMTB-E does not even suggest that he
could have engaged in garrison environment Marine combat training. Mr. Bee’s PTSD and TBI
would have precluded him from participating in the tactical combat scenarios used for training
infantry Marines. The “revivification or re-experiencing” and “avoidance of possible triggering
factors” that Dr. Vogel noted in his evaluation are incompatible with the training necessary for
Marine Riflemen to succeed in combat. AR 58. In short, the FMTB-E FITREPS are not evidence
that Mr. Bee could return to the combat-related duties required of an Infantry Unit Leader.

Separately, Mr. Bee has demonstrated that his disabilities rendered him unfit to perform
the duties of his office, grade, rank, or rating. Mr. Bee compared the limitations caused by his
PTSD and TBI disabilities, as detailed in thorough medical evaluations conducted by Drs. Johnson,
Vogel, and Blumenfield, to the duties of an infantry Marine as established by Marine Corps

regulations and Mr. Bee’s own experiences. The symptoms of Mr. Bee’s disabilities (difficulty
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with spatial orientation, operating outside a controlled environment, effective communication) are
incompatible with the duties required of an Infantry Unit Leader (navigating and coordinating
military assets, leading Marines in the intense and unpredictable combat environment, and
communicating effectively during intense situations).

The Government argues that Mr. Bee was properly assigned to FMTB-E and characterizes
his argument as a “quarrel [ ] with military staffing and assignment decisions.” Def. Mot. at 26.
But Mr. Bee has never taken issue with any military staffing or assignment decision. Rather, he
has explained that he was assigned to a generally coded billet. See, e.g., Am. Compl. at 34, ECF
No. 42. This means he was in an assignment that was broadly available to Marines in different,
unrelated ratings, because the assignment does not require the specialized skills of any particular
rating. Because the FMTB-E billet did not require specialized skills, it follows that performance
of the duties of that billet does not reflect the ability to perform the specialized skills of an infantry
Marine. That’s common sense. Although a neurosurgeon might be qualified to perform other
duties of a physician, like moonlighting at an urgent care center, it does not follow that one should
trust the physician at your local urgent care center to perform brain surgery. But that is the
syllogism the Board relied on: Mr. Bee’s debatably adequate performance® in a low-impact,
generally coded billet, according to the Board, indicates that he would have been able to perform
the duties of a far more intense infantry billet if he returned to his rating.

The Government repeatedly stresses the Board’s expertise in military assignment, but the

Board ignored the details of Mr. Bee’s billet at FMTB-E. Much as he had to earn a BMOS of 8411

5> Mr. Bee does not concede that his FITREPS accurately reflect adequate performance even if the
low-impact duties of his FMTB-E billet. To the contrary, the record shows that he routinely needed
to be relieved by fellow instructors when symptoms of his disabilities (like nausea) interfered with
teaching. His superiors at FMTB-E, presumably cognizant of his difficulties, made the appropriate
decision not to penalize Mr. Bee in his FITREPS for suffering the symptoms of PTSD and TBI.
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(Recruiter) to serve at the recruiting station earlier in his career, Mr. Bee had to undergo training
as a “Formal School Instructor” to become qualified for his role at FMTB-E. See, e.g., AR 94,
213,302, 1225. Atthe time, “Formal School Instructor” was a qualification that, unlike Recruiter,
did not yet merit an “Additional MOS” designation.® However, more recent developments shed
substantial light on the nature of that qualification and billets assigned that qualification. The
updated MOS Manual, NAVMC 1200.1H, explains that “Formal School Instructor,” MOS 0951,
is an “Exception MOS” (“EMOS”) open to at least 154 different ratings, including 3529 and 0369.
NAVMCI1200.1H, Military Occupational Specialties Manual, encl. 1 at 3-102 (Sept. 7, 2022). The
same document explains that an “EMOS” is a “Non-PMOS that is generally FMOS,’ but include
exceptions that require a PMOS.” /d., encl. 1 at xi. In other words, Mr. Bee’s billet was expressly
associated with a “Non-PMOS”—that is, non-rating—qualification open to at least 154 diverse
Marine ratings. Contrary to the Board, it was not an in-rate Infantry Unit Leader billet, or even an
infantry billet, but one open to virtually any Marine, because it did not require the specialized skills
of an Infantry Unit Leader or infantry Marine.

The Government concedes that “as in Nyan and Kelly, if it were true that these duties were
those of a make-work job or some other to which we was consigned in recognition of the fact that
he could not cut it in his PMOS, he would have an argument.” Def. Mot. at 32. That is precisely
what the evidence shows and what the Board acknowledged. Mr. Bee explained that his
supervisors characterized the assignment at FMTB-E as a “‘break’ in lieu of a fifth active duty

deployment.” AR 26. The Board itself acknowledged the billet was likely a “well-deserved

6 See Am. Compl. at 9 n.4, ECF No. 42 for a thorough explanation of the different types of MOS.
Here, the salient point is that a Marine’s rating is only the primary MOS (“PMOS”).

7 An FMOS (or “Free MOS”) is a “Non-PMOS that can be filled by any Marine regardless of
primary MOS. A free MOS requires skill sets unrelated to primary skills.” /d.
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opportunity to ‘take a knee’ after [Mr. Bee’s] multiple combat deployments.” AR 481. There may
be plenty of “fit for duty” Marines appropriately assigned to low-impact positions like Mr. Bee’s
billet at FMTB-E, but in Mr. Bee’s case, the generally coded billet at FMTB-E was explicitly
intended to be a low-impact job assigned “in recognition of the fact that he could not cut it in his
PMOS.” Def. Mot. at 32. And that is because Mr. Bee was unfit.

C. The Board Improperly Relied On The Lack Of An MEB Referral

The Board also erred by relying on the lack of an MEB referral as evidence that Mr. Bee
was fit to perform his duties. The Government’s defense before this Court, again, cannot rescue
the Board’s fundamentally flawed reasoning.

Despite the Government’s insistence that the Board did not rely on the absence of evidence
as though it were affirmative evidence, the Board’s decision on its face shows the opposite. The
Board repeatedly made conclusory statements emphasizing that the lack of an MEB referral was
key to its findings. See, e.g., AR 473 (“The burden was on you to prove that you were reasonably
unable to perform the duties of your office, grade, rank, or rating due to you medical conditions at
the time of your discharge despite the fact that none of the numerous medical providers who treated
or evaluated you over the final three years of your enlistment ever believed that they warranted
referral to the MEB . . ..” (emphasis added)); AR 478 (“It is unlikely that any physician would,
and apparently none among the numerous different specialty clinics and primary care providers
that you visited at different locations after incurring your final TBI in June 2010 did, believe that
your medical conditions significantly interfered with the performance of duties appropriate to your
office, grade, rank or rating.” (emphasis added)).

Indeed, contrary to the Government’s argument, the Board at times explicitly used the
combination of presumption of regularity and lack of an MEB referral to overcome actual record

evidence contrary to its decision. The Board dismissed actual evidence, such as the comprehensive
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neuropsychological examination conducted by Dr. Johnson, based, at least in part, on absence of
other evidence.® It also used the absence of evidence to rebut Dr. Blumenfeld’s report.” The Board
did the same to rebut Dr. Vogel’s in-depth, multi-day examination.”

Simply put, the Board relied extensively on the absence of an MEB referral in its decision
to override affirmative record evidence showing that Mr. Bee was unfit. Such reliance is
inappropriate. See Bee Mot. at 32-33. The Board’s reliance is also wrong because it

misunderstands the medical record. As explained in Mr. Bee’s Amended Complaint, Mr. Bee

8 See, e.g., AR 478-79 & n.22 (“[T]he Board applied the presumption of regularity to the
assessments made by your numerous medical providers between your TBI in June 2010 and your
discharge in April 2013. ... You were seen by multiple professional military medical providers
across a variety of medical specialties at three different medical centers or clinics during the
relevant time period. All of these providers had an ethical, professional, and regulatory obligation
to refer you to a MEB if they believed that your conditions appeared to significantly interfere with
your performance of duties appropriate to your office, grade, rank, or rating; that your conditions
would prohibit returning you to your parent command in a medically unrestricted duty status
following appropriate light duty; or that your conditions may seriously compromise your health or
well-being if you were to remain in the Marine Corps. Their professional reputations and
credentials could be jeopardized if they failed to fulfill this obligation, yet none of them ever did.
Only the Neurology professionals ever even assigned you any significant duty limitations, and
those were fully lifted just four months after the June 2010 TBI incident when you were restored
to full duty status. This provided compelling evidence that your conditions never warranted
referral to a MEB at any time prior to your discharge from the Marine Corps. Unfortunately, you
did not provide sufficient evidence to overcome this presumption.” (emphasis added)).

® AR 479 (“As such, the Board found the fact that these multiple military medical providers never
referred to you a MEB, or even imposed significant duty limitations, fo be significantly more
probative of the effects of your medical condition upon your ability to perform your duties during
the period in question than the opinion offered by Dr. Blumenfield almost five years after your
discharge without the benefit of any direct observation of you during the relevant time frame.”
(emphasis added)).

10" AR 480 (“[T]he Board did not doubt Dr. Vogel’s credentials . ... Rather, it simply did not
assign significant weight to his conclusions regarding your functional impairments at the time, as
they were not based upon any direct observation of your performance or supported by the objective
evidence detailing your performance and capabilities during the relevant period in question. As
such, the Board found that the evidence you provided did not overcome the presumption of
regularity assigned to the judgment of the numerous military medical providers who treated and
assessed your medical conditions during the period in question, none of whom believed that they
warranted referral to a MEB.” (emphasis added)).
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intentionally sought symptomatic treatment, meaning most of his providers were not in a position
to conduct a robust evaluation; those that did conduct robust evaluations, such as Drs. Johnson,
Vogel, and Blumenfeld, found him to be significantly impaired in ways inconsistent with the duties
of his rating. See Am. Compl. at 21-22, ECF No. 42.

D. The Board Improperly Disregarded Mr. Bee’s VA Rating

The Government also argues that the Board adequately considered Mr. Bee’s VA rating
and was merely unpersuaded by it. That is wrong in several respects. First, the Board addressed
the service-connection aspect of a VA rating without addressing the fact that VA ratings are
manifestation based (i.e., based on symptoms). See AR 471 (“[T]he Board did not find the
disability ratings assigned by the Department of Veterans Affairs (VA) to be persuasive since VA
service-connection determinations are unrelated to fitness determinations.”). In the rating
decision, the VA noted some of the manifestations upon which it based the 70% evaluation for
PTSD, including: “[n]ear-continuous panic affecting the ability to function independently,
appropriately, and effectively,” “[o]ccupational and social impairment, with deficiencies in most
areas,” and “[c]hronic sleep impairment.” AR 105. The VA also noted manifestations supporting
the 70% evaluation for TBI, including: “moderate impairment of memory, attention, concentration,

9% ¢

or executive functions,” “[m]oderately impaired judgment,” “[s]ocial interaction is frequently
inappropriate,” and “[o]ccasionally disoriented to two of the four aspects (person, time, place,
situation) of orientation or often disoriented to one aspect of orientation.” AR 107.

The Government acknowledges that it is legal error to ignore VA medical evidence, but
claims “the [BJoard did consider the VA’s determination[,] dissected it fully and, upon an
extensive analysis, simply found it less probative than contrary evidence—all the while fully

accepting Mr. Bee’s in-service and post service PTSD diagnoses.” Def. Mot. at 45. The Board’s

“dissection” and “extensive analysis,” in its entirety, was the above comment about service
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connection, a disparaging comment about Dr. Vogel,!! and a passing comment about “inherent
unreliability.”'> That was the Board’s “extensive analysis.” Despite repeated assurances that it
fully credits the VA’s rating decision, the Board plainly did not.

The Board readily concedes the accuracy of Mr. Bee’s VA rating and makes no effort at
any point to demonstrate that Dr. Vogel’s analysis was incorrect or that he found symptoms that
were not present. Yet the Board never addresses the implication of the rating: The VA considers
Mr. Bee 70% disabled from performance in the civilian workplace for each of PTSD and TBI
(combined, that’s 90% disabled from civilian work). It defies credulity to think that TBI and PTSD
render Mr. Bee almost entirely incapable of civilian employment, yet returning to the far-more-
demanding world of the Marine Corps infantry—with its constant triggers for Mr. Bee’s PTSD
and requirements of combat service—would have been no problem for him. See Valles-Prieto,
159 Fed. Cl. at 618.

IV.  THE COURT SHOULD ENSURE THAT MR. BEE RECEIVES TIMELY RELIEF

In these circumstances, the Court should not remand to the Board for a third bite at the
apple. Instead, it should hold that Mr. Bee is entitled to the relief he seeks and direct the Board to

grant it—as in the recent decision in Keltner v. United States, 165 Fed. Cl. 484, 517-18 (2023).

""" AR 479-80 (“Again, the Board did not doubt or question Dr. Vogel’s competency and
credentials. Rather, it simply recognized a VA Compensation and Pension (C&P) examination for
what it actually is. The C&P examination, from which Dr. Vogel’s report arose, is intended assess
the validity of the conditions for which you claimed service-connected disability benefits, and to
document the effect of those conditions for the purpose of assigning disability ratings to those
service-connected conditions upon which disability compensation is based. . . . Further, contrary
to your contention, C&P examinations are not thorough.”).

12" AR 485-86 (“Setting aside the fact that your successful performance of duties as an instructor
at FMTB-E over a significant period of time severely undermined Dr. Vogel’s conclusions in this
regard and the inherent unreliability and irrelevance of a VA C&P examination towards fitness
determinations in general, an inability to perform these functions in combat could not serve as the
PEB’s sole basis for a finding of unfitness.”).
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In Keltner, an Air Force veteran sought “disability retirement pay and benefits resulting from
[PTSD] incurred in the line of duty,” rather than the administrative discharge he had received. /d.
at 487. The corrections board rejected that claim, finding that the veteran’s PTSD was not “a result
of military stressors.” Id. at 497. After the veteran challenged that decision, the court remanded
to the board and, on remand, the board granted relief in part—but assigned the veteran a disability
rating of only 10%, not the 50% the veteran had requested. Id. at 497-98. The court overturned
that decision for several reasons—including that the board failed to apply liberal consideration to
the veteran’s petition by failing to give the veteran “any benefit of the doubt.” Id. at 506—17.

And contrary to the government’s argument that the only available relief was a remand, the
court held that “there is no reason, let alone any requirement, that this Court must remand [this]
case to the Air Force for yet a third bite at the apple.” Id. at 517. Because “[t]he record is fully
developed and supports [the veteran’s] claim for a disability retirement at a fifty percent rating,”
the Court could direct the appropriate relief for the veteran. Id. at 517—18 (collecting cases); see
also Order at 1, Keltner v. United States, 165 Fed. CI. 484 (2023) (No. 19-663C) (2023), ECF No.
80 (instructing that “[t]he AFBCMR shall correct Mr. Keltner’s records to reflect that: Mr. Keltner
is entitled to a fifty percent disability rating for [PTSD]”).

Here, too, “[t]he record is fully developed and supports [Mr. Bee’s] claim for disability
retirement.” 165 Fed. Cl. at 517. There is no need for the Board to assign a rating for Mr. Bee’s
unfitting PTSD and TBI, because that question was answered by the VA at the time of his
discharge. Had Mr. Bee been provided the disability processing to which he was entitled, the Navy
would have had to adopt the ratings provided by the VA upon determining that his conditions were
unfitting. Moreover, at a minimum, Mr. Bee’s PTSD and TBI, each rated at 70% independently

at discharge, would have merited at least a 30% combined rating, thus entitling him to a retirement.
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As the court explained in Keltner, “an unexplained and irrational gulf between the Board’s . . .
disability rating and the VA’s . . . disability rating . . . renders the Board’s decision arbitrary and
capricious.” Id. at 484, 506. After nearly six years of intransigence by the Board (and years more
of struggles with PTSD resulting from his service), Mr. Bee deserves prompt, effective relief—
not yet another round of argumentation before the recalcitrant Board.

CONCLUSION

For the foregoing reasons, the Court should grant Mr. Bee’s motion, deny the

Government’s cross-motion, and direct the Board to correct Mr. Bee’s record to reflect medical

retirement.
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As we have explained, liberal consideration is due in assessing the circumstances that
resulted in his discharge. Nonetheless, Doyon does not reach as far as Mr. Bee imagines. In
fact, the Federal Circuit held that “unfitness” was “not properly before us at this stage,” Doyon,
58 F.4th at 1248, and remanded the case to this Court to “instruct the BCNR” to consider
whether the evidence indicates, under the liberal consideration standard, that PTSD contributed
to the circumstances resulting in Mr. Doyon’s discharge and warrants a change in the narrative
reason for that discharge. /d. The Federal Circuit did not, as Mr. Bee urges, require the board to
apply liberal consideration to a determination of his fitness.

Here, while the board did not explicitly use the phrase “liberal consideration,” the board
applied liberal consideration as far as it was reasonably able. See Melendez Camilo v. United
States, 642 F.3d 1040, 1045 (Fed. Cir. 2011) (citing Armstrong v. United States, 205 Ct. Cl. 754, 756
(1974)) (“In other words, an administrative board’s or trial court’s failure to mention specific
evidence does not mean . . . that it failed to consider that evidence.”). Thus, as we noted in our
opening brief, the board “accepted [Mr. Bee’s] TBI and PTSD diagnoses.” ECF 54 at 42. But
its “sole focus was determining whether these conditions rendered Mr. Bee unfit, the sole basis
for the disability discharge he sought.” /d. Mr. Bee complains that “the Government incorrectly
argues that liberal consideration is about record corrections involving ‘misconduct’ and therefore
is inapplicable to Mr. Bee.” ECF 57 at 15 (quoting ECF 54 at 43). In fact, however, in that part
of our brief, we were simply explaining the obvious inapplicability of the liberal consideration
guidance to determinations of unfitness, by demonstrating, through examples, the starkly ill fit of
that guidance to such determinations. See ECF 54 at 42—44.

In any event, Mr. Bee’s chief complaint on this point appears to be, in essence, that the
board did not wholly disregard substantial evidence of his fitness in favor of evidence he views
as supporting his claim, asserting (incorrectly) that “[1]iberal consideration requires the Board to

18
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS

)
WILLIAM OLAS BEE, )
)
Plaintiff, )

) No. 21-1970

V. ) Judge Philip S. Hadji

)
THE UNITED STATES, )
)
Defendant. )
)

DEFENDANT’S MOTION FOR LEAVE

Defendant, the United States, respectfully requests leave to file: (1) a brief response to
the May 7, 2024 Notice of Supplemental Authority (ECF No. 68) filed by plaintiff, William
Olas Bee, informing the Court of the March 25, 2024, decision in Ford v. United States, 170
Fed. Cl. 458 (2024); and (2) the April 4, 2024, Clarifying Guidance to Boards for Correction
of Military/ Naval Records Considering Cases Involving Both Liberal Consideration
Discharge Relief Requests and Fitness Determinations, issued by the Acting Undersecretary
for the Department of Defense (DoD), Personnel and Readiness, Ashish S. Vazirani, which
clarified the DoD policy on the application of “liberal consideration” by Military Boards for
the Correction of Military (or Naval) Records. We conferred on May 24, 2024, via email with
plaintiff’s counsel regarding our motion for leave. Plaintiff’s counsel advised that plaintiff
consents to the filing of (1) our response to Mr. Bee’s filing but will oppose the filing of (2)
our notice of DoD guidance.

We seek leave to file the attached response and notice for the limited purposes of: (1)
responding to the allegations made regarding the Ford matter in Mr. Bee’s May 7, 2024 filing;

and (2) providing the Court, for completeness’ sake, relevant and directly on-point, albeit post-
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consideration” by Military Boards for the Correction of Military (or Naval) Records, issuing
Clarifving Guidance to Boards for Correction of Military/ Naval Records Considering Cases
Involving Both Liberal Consideration Discharge Relief Requests and Fitness Determinations.
See Exhibit B (Vazirani Memorandum). Although the Vazirani Memorandum’s claritying
guidance was issued after the BCNR’s decision in this case, we felt obliged to bring it to the
Court’s attention and to note only that it is consistent with (not the basis for) our position that
liberal consideration is limited to “discharge” relief provided by correction boards as described
in the Kurta Memorandum and as required by 10 U.S.C. § 1552(h)—and not applicable to
underlying determinations of fitness and medical disability, which are conducted under a
different statutory and regulatory regimen. Vazirani Mem., at 1; see also id. (“[| A]ny request for
a medical retirement or separation necessarily asserts the existence of an error or injustice in the
previous failure of the Service to discharge the individual for unfitness, rather than in the
circumstances of the individual’s actual discharge or dismissal. As such, 10 U.S.C. § 1552(h)
cannot be read to require the application of liberal consideration to assess whether a qualifying
PTSD or TBI condition potentially contributed to the circumstances resulting in a medical

discharge which never occurred.”) (emphasis in original).
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UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-4000

APR -4 2024

PERSONNEL AND
READINESS

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS

SUBJECT: Clarifying Guidance to Boards for Correction of Military/Naval Records
Considering Cases Involving Both Liberal Consideration Discharge Relief Requests
and Fitness Determinations

This memorandum provides clarifying guidance regarding the application of liberal
consideration in petitions requesting the correction of a military or naval record to establish
eligibility for medical retirement or separation benefits pursuant to 10 U.S.C. § 1552 by the
Military Department Boards for Correction of Military/Naval Records (BCM/NRs). This
guidance is being promulgated in light of Doyon v. United States, 58 F.4th 1235 (Fed. Cir. 2023),
and is consistent with that decision.

It is DoD policy that the application of liberal consideration does not apply to fitness
determinations, an entirely separate Military Department determination regarding whether, prior
to “severance from military service,” the Applicant was medically fit for military service
(i.e., fitness determination). While the BCM/NRs are expected to apply liberal consideration to
discharge relief requests seeking a change to the narrative reason for discharge in accord with
Doyon, they should not apply liberal consideration to retroactively assess the Applicant’s
medical fitness for continued service prior to discharge in order to determine how the narrative
reason should be revised.

Consistent with the Doyon court’s interpretation of 10 U.S.C. § 1552(h), BCM/NRs will
apply liberal consideration to all applications where the Applicant alleges that combat- or
military sexual trauma (MST)-related post-traumatic stress disorder (PTSD) or traumatic brain
injury (TBI) “potentially contributed to the circumstances resulting in [severance from military
service].” However, any request for a medical retirement or separation necessarily asserts the
existence of an error or injustice in the previous failure of the Service to discharge the individual
for unfitness, rather than in the circumstances of individual’s actual discharge or dismissal. As
such, 10 U.S.C. § 1552(h) cannot be read to require the application of liberal consideration to
assess whether a qualifying PTSD or TBI condition potentially contributed to the circumstances
resulting in a medical discharge which never occurred.

Accordingly, in the case of an Applicant described in 10 U.S.C. § 1552(h)(1) who seeks a
correction to their records to reflect eligibility for a medical retirement or separation, the
BCM/NR will bifurcate its review. First, the BCM/NR will apply liberal consideration to the
eligible Applicant’s assertion that combat- or MST-related PTSD or TBI potentially contributed
to the circumstances resulting in their discharge or dismissal to determine whether any discharge
relief, such as an upgrade or change to the narrative reason for discharge, is appropriate. After
making that determination, the BCM/NR will then separately assess the individual’s claim of
medical unfitness for continued service due to that PTSD or TBI condition as a discreet issue,
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without applying liberal consideration to the unfitness claim or carryover of any of the findings
made when applying liberal consideration.

This guidance is not intended to interfere with or impede the BCM/NRs’ statutory

independence. Through this guidance, however, there should be greater uniformity among the
BCM/NRs, ensuring fundamental fairness to our Service members and veterans.

LN

Ashish S. Vazirani
Acting
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12670 High Biufl Drive
San Diege, California 92130
Tel: +1.858.523.5400 Fax: +1 B58.523 5450

www lw.com
L AT H A M &WAT Kl N S LLP FIRM  AFFILIATE OFFICES
Beijing Moscow
Boston Munich
Brussels New York
Century City Orange County
Chicago Paris
July 23, 2019 Dubai Riyadh
Dusseldorf Rome
Frankfurt San Diego
V1A FEDE. AND ELECTRONIC MA'IL Hamburg San Francisco
Heng Kong Seaul
Houston Shanghai
Robert J. O’ Neill Landan Silicon Valley
Department of the Navy Los Angeles Singapore
. Madrid Tokya
Board for Correction of Naval Records e Washingion, D.C.

701 8. Courthouse Road, Suite 1001
Arlington, VA 22204-2460

Re:  Docket No. 3901-18

Dear Mr, O’Neill:

We write in response to your letter dated April 24, 2019, and the enclosed Apnl 4, 2019
Advisory Opinion by N.8. Howard, MD, DLFAPA (the “Opinion”).

We dispute the Opinion’s conclusion that the available evidence is insufficient to support
the petition of former Staff Sergeant William Bee (“SSgt, Bee™) to change the Nartative Reason
for Separation on his 1 April 2013 DD Form 214 from Force Shaping-VSP to placement on the
Permanent Disability Retirement List (the “PDRL”) for Post-Traumatic Stress Disorder
(“PTSD™) and Traumatic Brain Injury (““TBI”) and respectfully request that the Board for
Correction of Naval Records (“BCNR”) place SSgt. Bee on the PDRL in accordance with his
prior petition to the BCNR dated April 25, 2018 (the “Petition”) in regard to this matter.

L THE OPINION IS ARBITRARY AND CAPRICIOUS; IT BLATANTLY
IGNORES OBJECTIVE EVIDENCE IN THE RECORD, FAILS TO
MEANINGFULLY RESPOND TO SSGT. BEE’S ARGUMENTS, AND
PROVIDES NO SUFFICIENT OR REASONABLE BASIS FOR ITS
CONCLUSIONS. SSGT. BEE’S SERVICE RECORD

Rather than address the noted performance deficiencies and risks caused by SSgt. Bee’s
PTSD and TBI, as is required when determining whether a service member is unfit for duty, the
Opinion inexplicably spends significant time addressing whether or not SSgt. Bee was actually
awarded a Purple Heart, SSgt. Bee’s receipt of a Purple Heart, demonstrates the quality of
service and his sacrifices for this nation, but it is irrelevant to whether his PTSD and TBI
warranted a medical retirement. The only questions at issue in making a fitness determination is
whether the evidence presented demonstrates that SSgt. Bee's PTSD and TBI: 1. left him unable
to reasonably perform the duties of his office, grade, rank, or rating; 2. Represented an obvious
medical risk to the health of the member or to the health or safety of other members; or 3.

0a11
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DoguSign Envelope 10: B3BCOD1C-B617-41AD-B105-EFAZFOFFSDCT

Initial Evaluation of Residuals of Traumatic Brain Injury {I-TBI)

Disability Benefits Questionnaire
* internatl VA or DoD Use Only*

Ihe congilion benan on 2001, The claimant reports:

Yrhile in badah fn 2010, sinani fiaht. He suffered a TE) op June & 2010, twe
davs hefore his deplovment ended, He was under heavy fire while in 4 compound in which
the enemy had planted 2 IED's, I! "blew out” hoth of his ear drums. His first memory after the

10 2001, he was be
training as a ﬁgggt SMmmer Be Igg; ggggcmusness and Hﬁs 1aker‘| to The Naggr Hospltai at
Camp Leieune, He has minimal memory of that dav and experienced both en afteration of

MWMWM@MJ@.
agina blast occugences. The claimant reports beina diag

) 1 Igh 3 4 ngds G fal B igi i
ggg at Cacoli ma F'sy:cl_@c Ical Heanh Tha cul 1ncrude
limiled to: difficulty stavina motivated; daily moderate headaches: one to two miaraines per
month; dizziness: emotiona! numbness; noise sensilivity. chrenic fatique; difficulty
Blurred or double vision; anarv or inilable much of the time:

concentrating _hearing loss:
finaipa jo ears: rastiessness: and sensilivity to fiaht,

b. YWas the Veleran exposed lo any blasts?

R yes ONa

If yes, indicate number of blasts:

O1 O2 Oa RMorethan 3

Date of first blast exposure: 2001

Date of last blast exposure; 2010

How many blasts were severe enough to knock Veteran down or cause injury?

Oo 1 2 3 R Morethan 3

¢, Does the Vateran's lreatment plan inglude taking centinuous medication for the diagngsed
condition?
Oves HNo

IF yes, list only those medications used for the diagnosed condition:

3.
Was medical evidence available far review as part of 1his examination?
B yes [ONo
If yag, indicale evidence reviewed as part of this examination {check all that apply):
X VA claims file {C-file)
If ghecked, documents listed seoparalely below that are included in 2 C-file do-Ret-read-io-be
additionally-irdigated
(€] Veterars Heatth Administration medical records {VA treaiment records)
[ Civilian medical records
[X] Mititary service treatment records
[ Military service personnel records
[ Military enlistment axamination
| Military separation examination
[ Military post-deployment guestionnaire

Llaimrarinama: BEE, WILLLAM Accaunt #: 303760413 Dale cf Examination: 04/22/2013

COPY MADE BY VARMC, ST. LOUIS,OFd%(PM A RECORD IN VA’S POSSESSION
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DocuSign Envefops ID; 95BC0DMC-B617-41A9-B105-EFAZFIFFSDCT

Initial Evaluation of Residuals of Traumatic Brain Injury (I-TB1)

Disability Benefits Questionnaire
* internat VA or DoD Use Only*®

P Hearing loss andfor tinnitus

If checked, ALED complete a Hearing Loss and Tinnitus Questionnaire.
[ Visual impairment

If checked, ALSO complete an Eye Questionnaire.
[ Alteration of sense of smell or taste

If checked, ALSO complete a Loss of Sense of Smell and Taste Questionnaire.
[ seizures

If checked, ALSO complete a Seizure Discrder Questionnaire.
[ Gait, eoordination, and bafance .
If checked, ALSO complete appropriate Questionnaire for underlying cause of gait and
balance disturbance, such as Ear Questionnaire.
[ Speech {including aphasia and dysarthra)

If checked, ALSO complete appropriate Questionnaire.
3 Neuragenic bladder

If checked, ALSO complete appropriate Genitourinary Questionnaire.
[ Neurogenic bowel

If checked, ALSO complete appropriate Intestines Questionnaire.
[ Cranial nerve cysfunclion

If checked, AL SO complete a Cranial Nerves Questionnaira.
[ skin disorders

If checked, ALSO ¢omplete a Skin and/or Scars Questionnaire.
[ Endocrine dysfunction

If checked, ALSO camplete an Endocrine Conditions Questionnaire.
[ Erectile dysfunclion

If checked, ALSO cormplate Male Reproductive Conditions Questionnaire,
[ Headaches, including Migraine headaches

If checked, ALSO complele a Headache Questionnaire.
[ Meniere's disease

If checked, ALSO complete an Ear Conditions Questionnaire.
] Mental disorder {inciuding emotional, behavioral, or cognitive)

If checked, ALSO complete Mental Disorders or PTSD Questionnaire.
[ Other, describe:

I checked, ALSO complete appropriate Questionnaire.

i plicati variems
a. Does the Veteran have any scars (surgical or otharwise) related to any conditions or te the treatment
of any condilions listed in the Diagnosis sectlon abave?

OYes K No
If yes, ara any of the scars painful andfor unstable, or is the total area of all related scars greater than
39 square cm (B square inches)?

O ves [MNo

If yes, also complste a Scars Questionnaire.

b. Does the Vateran have any ather pertinent physical findings, complicalions, conditions, signs and/or
symptoms?

[ Yes BINo

|f yes, describe (brief summary):

J.Diaanostic ieslipa
NOTE: [ diagnostic test results are in the medical recard and reflact the Veteran's current TBI
residuals, repeat lesting is not required.

a. Has rneuropsychological testing been performed?
| ElYes [JHo

Clairart nama: BEE, WILLLAM Acccunt & J037604.1.3 Data of Examinzton: 0172372013
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JSMC FITNESS REPORAT (1510} FITREP I & 10o0d27 [T A-PES 5 3.0

SREV0US EQITIONS WILL NOT BE USED THIS FORW
viaL L ILL N u
FOUD - Privacy sensitive il fllea i COMMANDANT S GUIDANCE

Ty zeruplunsd Hng sy receat i3 e most Bnporand miforralon compoosn 0 niengowss macageanenl. | @ he pritnesy mears of avaluihng 4 Ve s
puronmarce wed @ e Comenanoanls wimary o0l lor (e seachon of parscrnal Sor promodion, augmemston, -asdsni sehoolng. commsne, amd dity
ASSEITTELS, Cwreiony, e comg ebon o Uiy resort i one of wi ofteer’s mosl ot respoimsuiiters.  lirevent o by Quly i Y commiTrenl of aact
Heperiag Sendnr and Reviowlng OMoosr 10 snsre o inagrity of tha systom Dy gving close attantian 1 aceurata marking and imaly recorting Fuary
offcel curves 3 ol inthe BCI’UpUi"UB maintonance of this gvauation mla'ﬂ utimziaty impg tani t bofh the ndbvidya and the Manng Corpe

ril &b orany mErkings only sasva to dlule the achual value of aacn report. Raviewinz Officers will net concur with inflated repors.

A. ADMINISTRATIVE INFORMATION
1. Maning Reported On:

|2 LsstMName Mm.!.lm.l___n.lﬂi d. SSN 3 Grade £ Q0R
BEE | wiLLIAM o xxxxx M| sscT  ]°20101001 | 0369] 0369

2. Organiation: |, augrwrtetion residan. oyl
.MCC b, RUC ¢. Unlt Deseription e pnnu!r‘vllﬂplmu.,-
@ntto b he ndvidua
K61 | 31301 | FLD MED TRNG BN EAST (PERM PERS) f"‘mml:’; ur:r:mn "",
3. Occasion end Perlod Coversd: 4 kaﬂgnmonl(emtbﬁwﬂﬂo)i ' -
a.0CC b. Fram To c. Type Wy N TR
EN [20130101 [20130401‘ MILITARY ms'rnuc'roy e
5, Spachd Case: |6 Marine Stubject 0% cnwm- Nrodeemmendse For Prameten:

5. Rdversa B, Not Ohsarved c. Extended N detory b. "l"'l'l‘l h. No ¢ NA
= kil s Bl v gy oo » Srpi | .

8. Special Information: 9 'D. W.MMTIII

aouaL ES o HT(n) |68 |ucﬂoaw;m NC“@R@PERENCE / AS DIRECTED

8. PFT |NREQ |e. w1 172 |n Stetus Fm;‘rERENCE / AS DIRECTED

c. CFY {NREQ t. Body Fmt i Futuro Uee - NO REFERENCE / AS DIRECTED

porting Senion 2. Ca:  spdetory

5 Der o
a. LastName o Iniie, Bervice  d.VB8N #Qratls 4 Duty Assignmen:
ALAZIZ g USH AAXKA LCJ:])EI COMPANY CCMMANDER
11. Ravlewing Cilcwr: w1 A ’
a, Last Name o Indto. ServidiFn LEPIEHS 4. Grade 1. Duty Assignment

CLONTZ CCMMANDING QFFICER
B. BILLET DESCRIPTION

-To train Mavy Medical Depa petsonnet—and Religious Program personnel in the
knowledge, skills and abilities necegsary, ggyssrve with snd support the Marine Corps

-Instructs, develops and @valuvateT o, POTTY Officers in combat Leadership
-Coordinates and exscute a pragresgBre yaical fitpess program for Navy students
~Provides & consistent and-Torrtinud T nee Eor guidance and instruction on militacy

matters te inciude discipline, unifowyspnd accountability of gear and personnel.
Establishes and updd®®% le®™Won PYEYMd supporting material
-Familiarizes students in handling ;ﬁ naintenance of the M® service pistol and M4 rifle

as well as develos rk
-Responsible for m erv‘sing close order drill

-ACtive nenber uinSBadellb Perldrﬂtnca Academic and Disciplinaiy Review Buards.
-Responsible fedgaccokatdbiditysibdood order and discipline, and morale of perscnnel
Aructz, dev Tops oo
S5 ana e
C. BILLET AC;.(.‘I"JIPU H:ihNTb

-Personally lqghggntoggg and tzained over 74 studants ir Combat Leadership,
OEfenslve apd Defggspve Wperaticns, Land Navigatbion, Weapons Handling., Close
Order Drill @pd . Physhggl 'Training

-As Zp tgugpbggansh:.p Coach, trained and mentored over 1200 students in
varioue CCRPERGEtH ofathe Marine Corps Marksmanship progrzam with zere mishaps or
safety “-‘keﬁbﬁﬁSL €

-Trainad as a Master Suicidae Pravertion Coordinator, served as liaison tor both
staff and students and ensured all personnel received instruction and guidance,
-Flawlasszad accountability of personnel. weapons, and equipment

GoB4
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DEPARTMENT OF THE NAVY

THIS IS TU CLHTITY THAT
THE SECHETARY O' THE NAVY HAS AWAMIDED THE

NAVY AND MARINE CORPS ACHIEVEMENT MEDAL
(WITH COMBAT DISTINGUISHING DEVICE)

TO
SERGEANT WILLIAM 0. BEE, UMITED STATES WARINE CORFS
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USMC FITNESS REPORT (1610)
NAVMC 10835A {Rev, 1-01) (WN 3.1} DO NQT STAPLE
PREVIOLS EDITIONS WILL NOT BE USED

COMMANDANT'S GUIDANCE THIS FORM

The completec fitness report 1 the most impartan! informalion component in manpower management. 1tis tha pnmary Mmesns of evaluating a Manne's
perdormance and 15 the Commandan's primary tool for the seiecior of personnel for promotion, augmentation. residgnt schaadng, command, and daty
assgnMenss. Therefore, the cumpletian of this resort iz one of an office's most critical responsipilites. Inherant w i3 duly s the commidment of eac
Reporling Semor and Reviewing Officer to ensure the integrity of (ke system by giving close allention te accurate matking and limely reporting  Every
officer serves a role in the scrupulous maintenance of this evaiuation sys'em witimately imporant to both the mdividugl and the Manne Carps

Infrationary markings only serve to dilute the actual value of each repor. Rev.ewing Cfficers wil! nol concur with infalgc repors

A. ADMINISTRATIVE INFORMATION
1 Marine Reported On:

a. Last Name : h. First Name c. Ml d. S8SN g Grade f. DDR .PMOS h. BILMOS
BEE [ wrLLIaM m SGT | 20050301 | 0311 | 0311

2. Drganizaticn:

n

. MCC b RUC ¢. Unit Cescription
VIG‘] 12160 I COMPANY A, BATTALION LANDING TEAM 1/6, 24TH MEU, I1I MEF
3. O_:c:;sion_an.d_l;_enom\:;;d:u_ N _ir[-)ut-:.f_a&ssig;memde_s-zr_mti}.e tf.tvlé_}!. i T e S
a QCC b, From To c. Type
AN I 20071218 L20030331 N | INFANTRY SQUAD LEADER
. 3 S;;ciaFCa-se:_- ) - L I?Ma_rine S:l-aie_ctﬂ_f: S _— g ?._-Ret:é;men-ded F_or Prlnu_rzﬁti_on; -
. Ad f t Mot Ol d c., Exlended | .Y b. N NiA
a Erau ot ’:sJerue c x[e% l a. mtt%rﬁglmﬁorg b. BI?]E%H%PF" . Elcst?é "1L@[ry 2 iril Eo! ¢ HI
8 Special Infarmation: . ] g Da"_lt!'égcr}%m?.nﬁg:scripﬁve e
et b T — — —
9.QUAL| B I HTRD | 6T g Bemoe | st Iv16| 18T BATTALION, 6TH MARINES
b. PFT l B251 |e wrT 171 |h. Future Use Z2nd | V26| 2D BATTALTION, 6TH MARINES
| i
c. Status i Body Fat i, Future Uso | ird |'¥36| 3D BATTALION. 6TH ES
e et el T ALoT It My -
10. Reporting Senior:
a. Last Name b Initc. Service d. SSN e. Grade f. Duly Assignment

TREPTOW TW Us_ 1STLT | PLATOON COMMANDER

11. Reviewing Officer: : 1
a. Last Name k. Inite. Service d. 58N e. Grade

e f. Dulg_{\ssignmg_rlt_

COMPANY COMMANDER

B. BILLET DESCRIPTION

Tra-n to slandard all scuad zutomatic weapon gqunners, assislant gunaexs and
staudarc Tactics, techniques and procvedures enploverd by a Mav_ne

of fenge ard defence

-Drepare for and execute ile btrain-ng schedule.

-kxecute dnd zupervise basic daily routiac for the sguac.
Eehearcs and retine platoon S0Ps in acceorasnce with company S0P,
Anpiey squad in a tacsicai envirenment.

Conduct inspections of assigned Marines toc ensure
accountabllity of assigned
-Engage Marines in a physical training program to ensure they
Corps minimum requirements of height/we
standards,

riflepern. on
Rifle Sguad in tto

proper fealth and waltare and alsc

weapons and SL-3 gear.

meet or exceed the Marine
1ght standards and physical performance

C. BILLET ACCOMPLISHMENTS

- Served ac one of the primary instrucstsrs for (50)
ard Servoce (Cempany on VCP and ECP operatiors.
~Mentored and led his squad,
tactical proficiency.

Marinocs from the BLT's Headguart=rs

cusuring trelr erowth vrefessionally, in bolk technzcal ard
- Efrecctively led his squad tarough both dzy and right live-fire sguaad atilacks
cemcnstrated prof-ciency =f the uwuit in Fire ard Movemert,
Ulose ARy Zupport proocdures.

Prepared is Marines for doo oyvment o
anc adminisbratively,

which
Zall for Five, CASEVAC, and

Afghanistan, craariza che,r readizeze medically

)

AR1281
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2 Qccaslon and Perlod Covered:

. First Name . M d. S8N a. OcC b. Fram To

1, Marine Reporied On.

a. Las! Name |
WILLIAM AN 20071218 | 20080331

D. MISSION ACCOMPLISHMENT

1 PERFORMANCE. Resuits achieved during the reporting period. How well those dutie® ifherent o a
and informally assigned, were carried out. Reflects a Marine’s aptilude, competence, and commitment Lo the unit's success abave prrsonal reward

| Indicators are time and rescurce management, lask prioritization, and tcna_t:ilz tu achiove positive ends yensistently. ' .
| Results far surpass expectations. Recognizes MO

ADV | Maets raquirements of billet | Cansistently preduces cuality results while |

ara adcitional duties measurably impreving unit performance. | and exp.oits nhw respurces; creples DEPOMUNities,
Aptiluce, commitment, and Hatatually makes cffective use of time anc Emulated; snught after as ar axper with infuence
beyend unit. Impact significantinnuvative

competarce mect resaurces; impraves hillel proceduras anc
1 | preducts. Positive s psct exterds heyond approaches (¢ problems produce significant gaing
In guaiity anc efficiency

arine's biltet, plus all additicnal duties, formally

expactations. Results
mralntain stalus quao. I bilist expectalions. I |

A B i D E F G H
L L X B L) L (0

2. PRUFCIENCY. Demonstrates technical knowledge and practical skill i the execution of the Marine's overall duties. Combines fraining, education anc

experience. Trar skills into actions which contribute to accomplishing tasks and mssions. imparts knowtadge o others. Grade dopendent,
ADV | Ccmretent Possesses the Demonatrates mastery of all required skilis. | | True expert in finld. Know.edga gnd Skifls inpact NIO
reguisite range of skills and Expertise, education and esperience I far beyond tr ¢se of peers. Trendiates
| knowledge cornensurate consstently enl ar ce mission | broad-baged educalion and experience into
| I larward thinking, innoyvative actidns, Mahkos

aceor plisimen!. .nnovative troubleghooter
immeascrable impact an mission accompiishmant.

with grade and experierce, L
| Understands and art cuiates and prablem wolver. Effgctvsly imparts
basic functions re atad ta | skillg 1o sutordinales. Peerlass teacher, seltflessly Impirts expertise to | i
[minnof accomplishmert. | | l subordinates, prars, and senioss. L
"H' E G D E F G H
L] [] X U] O 0 1 Ll

JUETIFICATION

E. INDIVIDUAL CHARACTER
1. COURAGE. Maral cr physical gtrangth to overcome danger, feor, ditficulty or anxiely, Personal acceptance of responsibility and accountability, placing

censciance aver competing inferests regardless of censequences. Conscious, overriding decision to risk bedily harm or death to accomplish the mission or

save others. The will o persevere des pite uncerlainty.
- =
ADV |Demonsirates inner strength | Guiden by eonecierce in all actions. Froven Unconmon bravary and capacity ko overcame NIQ
land acceptance of ahility to cvarcome danger, faar, difficulty or obstacies and inspire others in tre face of moraj
(responsibllity commensurala anxiety, Exribits bravery in the fate of dileesma or life-threatening danger. Cemcnsiraien
with scopa of cuties and acversity and uncertalnly. Not deterrnd by | under the most adverse cordilicn. Self ess.
|expenence, Willing tn face morally difficult sltuations cr hazardos Always places consclence aver cginpeting
’ 1 interests reyardlesa of physical of personal ‘ \

moral or ph?si;.al challerges responsiniiities.
n pursuil of misgion consaquUences,
AcGompli ni.
F

a B D e G H
L] [ Ol O 0]

b

X] 0
r conditions of pl

2. EFFECTIVENESS BR STRESS. Thinking, funictioning and leading efectively und nysical andior mantal pressyre. Maintainin
Ha'i;'? a lF ying sfeady purpose o achon‘renabﬁmg one to lnlpireﬁhem while contmu?gtgli I

cad under advérse

GOMpPOSUre apcrop or the situatinn, while a
conditions. Physical and emotional strangthy, resiliance and endurance are elements.
Sait iy = -
Exhibds discipline and “| Consistently demonstrates maturity, mental | Demonsirates seldom-matchrd prisence of mind ] NiID
{ under tha mast demanding circumstarces, |

agiuty and willpower during petinds of
advﬂraltr'c. Browvides order to chaos through
ation of imuitior, probiem-solvir g

ADV rlatlity under pressnre,

Judgment and rffective Stabilizes any situation through the resolula and

timety application of direction, focus and personal

problem-sotving skil 8 are the appl
evidant. skills and leadership. Composure reasaures prescnce.
I | ' others. I
A B c o E F G H
= F= :
[ L X L] L] ] )

3. INITIATIVE. Action in the absence of specific direction. Secing what needs to be done and acting without prompting. The instinct ta beyin a task and
follow tirpugh enargetically on one's own aceard. Being creatlve, proactive and decisive. Tranglorming opportunity inta actinn

ADV| Caimansuiales wailing ic |
| 1ake artion in he sbsarce of |
specific virecticn  Acts
commensurate with grade,

T Sen-motivaten and achion-orianted | Highly motivated and proactive. Displays T NID
| Foresight and energy consistently transfan exceptional wurenass of surroundinys and ‘ ‘
opporunity irte action. Devalogs and envlronment, Ungarny akility to adlicipate miss:on

pursuas creative, innovative so utions. Acts requiremente ard quickly formulate original, |
without prompting  Sell-starer. far-reaching solutiors. Always takee Jec:sive, ‘ L

training and ¢aperience.
L | ! o e _ || sitective action e

A B c ] E F H

oo o T S A 1Y

L L] X L] [ Cl O [l
JUSTIFICATION.

o - AR1282 - —
NAVMC 108358 {Rev. 1-01) (WN 3.7) PAGE 2 OF 5

Appx4857



Case: 24-2306  Document: 43 Page: 448 Filed: 03/14/2025

- :‘2ITCWGIQTG-I:#S—BGCUmeHH6-4—-Fi-Ied—08£18£23_Eage.316 of 557

— . LCaee 1l
1. Marine Reported On: 2. Occasion and Period Covered:
a. Last Name b. First Namc ¢ M d. SSN a, OCC b. From To

BEE WILLIAM AN | 20071218 | 20080331
F. LEADERSHIP

1 LEADING SUBORDINATES. The in ble relali hip bet n leader and led. The application of leadership principles tol provide direction and
modivate subordinates. Using aulhoril;, persuasion and personality to inflieice sutorginates o accomplish assigned lasks, Shstalnimg motivatine cnd
merale while maximicing subnrdinates” perormanca.

ADV| Fugagud; providas Achieves a nighiy eftective balance between || Promates creativity and energy 3mong NIO |
| Instructions and direcls ! girection ard delegation. Effecuvely tasks | | subordinates by siriking the ioedl balance of
pxecution. Seeks lo sukbordinates and clearly delinkates | direction and delegation. Achieyes highest levels
aecamp |sh mission in ways standards expectod. Enhances of ﬂ_EﬁDance !rorﬂ Submcllnaus_ by encouraginon |
{nhat sustaln molivetion and performance through ¢unatructive individual initiative. Engenders illing
. ; ; i subardination, layalty, and trust that allow
mo_ralc, Alctmna contribute to supervisior, Fosters motlvatml ant_i subordinatas to overcoma thair pereeived
unii atfectivaress enhancas marale. Builds and sustains Himitations, Persona leadership fosters highest
teams that succes<fuily meet misslon Irvels of motivation anc marale. pnsunng misslar
| requirements, Encanrages initiative and accomplishment even in ke modt o Ifficult
| = _ | \candos gmong subcreinates. i ances. L
a B c D E F

—
L]

5| O X | L U

2. DEVELOFING SUSORDIMATES. Commitment to train, educale, and challenge all Marines regardiess of race, religion, ethnic background, or Ponder.
i

(e |

Mentorship. Cultivating professional and personal deveiopment of subordinates. Developing team players ard esprit de corps. [Abilily Lo combine teaching
Jaug roeching. Crealing an stmogpher i Lo the cous :
Any | Maintains an environment Cevelaps and institules inrovative programs, | | Widely recognized and emulated as a teachar, NIO
that allows personal and to inglude PME, that emphasize personal coach and leader. Any Marine would desira to
| professicnal development. and protessional development of serve with this Marine because thay know they wik
Ensures subnrdinales subordinates. Challengc¢s subordinates to | grow § lly and professionally. Subordinate [
wurlicipate in all mandated excasd their perceved potential thereby ang unit parformance far surpassed expecled
development programs enhancing unit morale and effactiveness. results due to MRO's inentorshipiand team |
! d Creates an environment where all Marines building talents. Attitude toward Euhordinale
are conlident te lzarn through triat and amor. development 1s infectious, extending beyond the
As a mentor. prepares subordinates for unit,
increased responsibilities and dulies. '

A 8 D E F

c G H
[ L] X, il 0 O L] [

3 SETTING THE EXAMPLE. The mast visible 186t of leadershio: Now well 3 Marine Sarves as a role madel for 3l ethers. Personal action oamonsirales

the highest stendards of I, ethical behavior, btness, and appearance. Bearivg, demearaor, and seil-d scipline are slements;

ADV| Maintamnsg Marine Garps Personal conduet an and off duty reflacts ] | Model Marine. frequenlly amulated. Exemplary NIO
standards lor appezrance highest Maring Ccrps standaros of conduct, bebavior, anc actions arg tone-setung
weigh_i.and unifcrm wear integrity. hearing and appearance. An nspiralion ta suhordinates, paers, and senfors
Sustains requ rad level of it Character is exceptional. Actively seeks Remarkahle dedicatlor to improvihg sefl and

rhysical litness, Adheres tn
Ir¢ tenots of the Maring
| Corps care values.

sali<improvement in wode-rang ng areas,
uedfuﬁnn to duly and profes®ioral exarmple athers. 1
|

i gncourage athers’ seif-lmpravement sffons. | |

& L < D E F & H
& L X [ O L] o [
4 ENSURING WELL-BEING OF SUBORDINATES, Genuine interest in the well-being of Marines. Efforts enhance subordinates’ ability to

concentratefocus on unil mission accomplishment. Concern for family readiness is inherent. The Importance placed on welfare bl subordinatas is based

L on_the belief that Marives fake care of Liglr
ADv| Deals confidently will issues Instills and/cr relnforces a sensa af T Toficeably cnhancas subardinatas well Lelig, NIO
pertinant to subordinate | respunsibility among jumor Marines for resLiting in 8 measyrable increasa in Uil
weHare and recognizes themselves and their subordinales. Actively | sflectiveness, Magimizes unil andibase resources
suilable courzes of acfion fosters the develapment of and uses auppor tn provida snbordinates with the bbsl suppert
that support subardinztes' systams for subardinates whicl improve available. Proactive appraach servos lo enefnize
well-being. Applles available their ability to cantribute to unif irissicn unit memkers 1o "take care of theit ywn.” thersby
rgeources, alowirg accomplishkment. Efforis to grhance ccrreching potential prablems befdre they can
| subarcinates to efiectively s;t?]nrdtiggte wrﬂfal'ml iu;uprcys gg; unit's pﬂiggarﬂ%k‘::olrf!iqgém' 9[.’52‘;“.,“,1”““”!‘2'152}
. i am . 4 O
| voncenteats.an the irissien, &l ERmpIE N roduce resLits and lfuild mnra‘fe. Builds strong
\ amily etmosprere. Puts molta  Mission first, ;
J | Mannes always , into action, |

A B C n E F

0 0 X C 0 0 0 0

5. COMMUNICATION SKILLS. The efficient transmission and receipt of thoughts and ideas that enable and enhance Izadarship. Bqual importance given lo
listeming. speaking, writing, and critical reading skills. interactive, allowing ona to perceive problems and situations, provide conc)se quidance, and eapress
complex ideas in a form easily understood by éveryone Allows subordinates to ask yuestions, raise 1ssues and concerns and vertura opiniuns.
Guntributes to a teader's ability to motivate as well as counsel

ADY| Skilled in recewing ano [Ciearly zrficulates thenghts 2nd ideas, | Highly developed facility in verbal ¢ommunication. | | i
conveying i formalicn. serbally and jnowriting. Communication in al Adept in composing wrtten dacuments of the l
Communlzates elftively in forma 18 accurate, intelligent, concise, and highest guality. Combines presence and verbal

arformance of dutivs timely. Comrunicates with clarity and verve, shkills which engender corfidence and achieve
b ’ ensuring understanding of intent ©r purpose. understanding irrespective of the spiting, situallar, |
Encourages and considars the cantribulions or size of the group addressed. Digplays an
| |etethers, intuitive sense of when and how to listen.

A B c D F & H |
N ] X o Ll Ll il

JUSTIFICATION:

]m
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1. Marine Reported Om: 2. Occasion and Periad Covered-
a. Last Name h. First Name c. Mi d. 58N a. QCC b Fraoin To

BEE WILLIAM 20071218 | 20080331
G. INTELLECT AND WISDOM

1 PROFESSIONAL MILITARY EDUCATION (PME). Commitment to intellectual growth in ways benelicial to the Marine Corps. Intreases the breadth and depth
of warfighting and leadership aptitude. Resources include resident schools; professional qualificalions and certification procegses; nonrasident and othar
extenslon courses; civilian sducational Institution coursework: a personal reading program that includes (but is not limited to) $elections from the

| Compangant's Reading Lisk particigalion inulsuussion Brouns 3¢ 2 militare sacieties: and involvement i leamino thigugh ey lechnoloigs,

ADN | Nairtains currency in PMF outiook exlends beyong MOS and Dedicated ta life-long learning, As a result of —| N/Q

required mititary sklits and regLirec ecucatior. Develops and fellows a aclive ara continuous efforts, witlely recognized
related developments. Has comprehensive personai pragram which | a5 an intellectusl leader i profedsionally refzted
coinpleted ar is enrotied in includas broadenego profeseional reading ! lopics. Makes timne for siLdy and lakes |

[ appropriate leval of PME for andinr academic course werk; advances | | agvartage of all resuurces Ant proyrams. I

| yrade and level of new voncepts and deas. ! Introduees new and greative approaches ta
expericnce. Renenrizes and services issues. Engages in 2 hroad spectirum |
undersiands new and of torims and dialegues. '

creative approaches to

service issues. Remairs

abreasl of cantemporary |
CONCCPYs e (SUBS. | |

A =] C D E F G H
0 x) Ll L] ] L] |
2. DECISION MAKING ABILITY \nahaal\d ﬁm‘%probim Solutio . Coutribuiin% elements are judgmenl and daclslveness. isions reflect the balance
betwaen an uptimal solution and a salisfactory, rkable selution that generates lempo. Decisions are made within the context bf the cammar der's
g AT = BN e oal Ol i3 N aCsomplisnment =i RRUOO IS ¥ g WL N0 S e QOcre

ADVIMakes sound decisions ! Demanstrates mental agility; offectively [ | widety recognizad and suught aftgr to resolve 1 NI
leadir g to missicn prlaritizes and solves multiple complex i |the most critical, complex problerhs. Seloum
accomplishment. Actlively problems. Analytical abilities enhanced by | imutchad analytical and intuitlve abilibes;
collects and cvalnates experience, education, and infuilion, accurataly foresees unexpocted prublems and |
ir?lon'na_lllol\_ and ‘TF'Q"'R. | | Anticipates probiems and implements viable arrives at well-timed declsions despita fog and
ifﬁ;:;:tl‘gznl\‘(;ua:m::ve timely long-lerm solutions. Stazdfas!, willing 1o friction. Completely confident apgroach te all
approaches protlRms: make difficult decisions. problems. Masterfully strikes a balance
accepts raspons |bility lar | between the desire for perfect knotwledye and
DULCOMES. ! greater tempo.

A B c D E F ¢ H

5N = r
L L x] ] [ Ll L1
3. JUDGMENT. The discretionary aspect of decision making. Draws o core values, knowledge, and personal gxperience to make wise chalees.
Comprehends the conseguences of contemplated courses of action.

ADv| Mujurity of jusgments are Decisions =re consistent ang uniformly Decisions reflect excaptional insight and wisdom NIO
| et |comet empsre o mmceton s, || oovond s thanne's wprience. Gounsesogh
evan corroct, r 3 | it H :
assess relevanl factors In the decision by all; often an arbiter. Consistent, superior
making process. Opinions songht by judgmant inspires the confidence ot seniors
others, Subarginates personal inlerest In l
| | fevor ol impartialite I
A B c D E F G H
oy ) =
L] N X L] 0l L) 0
JUSTIFICATION:

H. FULFILLMENT OF EVALUATION RESPONSIBILITIES

1 Eh\r.ig_UAﬂONS. The gatent to which this officer serving as u reperting official conducted, or required others to conduct, accurgte, unitflated, and timaly
evaluations.

ADV! Qeceslonaily submilled Frepa Inflated evaluali whick were | No raports subm tiad late. No reporis returned by 1 NiD y
untimely or admiristralively conslstently submiftac an fime, Evalualions | gither RC or HGME tor agministrative currectinr !
Ircorrect evaluations. As gﬁcur:{e 3 GEQEE?EIBI:;?S pscgortmma:’e aan.dr‘.ﬂm“.j or nflatec rrarkings. No subordinales' reports i
RS, submilted one or more HRAGROL, =V 18- GOIAINeG PO ¥ returned by HOMC for admunstrativa correction or
rupcris that containad v & LBl et Lot A inflated markings. Returned procedyrally or
inflatec markings &s RO, i suhnrdlnatns'=r2 orts ret{?lr.rec by FQNC far administrative y incorrect reports to kubardinates
concurred with one or nllated marking_p Faw If ary, reports wore for correction. As RO noncencurred:will all
more reports from retutned ty RO cr HOMC for administiative | mflated reports.
subordinales thal ware crrors. Section Cs were void ol
returned by HAMC tor superiatives. Justifications ware specilic.
mllated marking. verilable. substantive, and wnere possible,

nuantifizble and sugported the markir ge !
given. l
A _B_1 c il E F G H
L L. L L. o L) ] X
JUSTIFICATION:
AR1284
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1. Marine Reported On: 2. Occasion and Period Covered:
a. Last Name b. First Name c. Ml d. SSN Qacc b. From Te
BEE WILLIAM 0 AN | 20071218 | 20080331
Bz L) A L ADL L L 8

MRO assumed leadership of his syuad lale in the deployment work-up due to his atlendancoe
of Infantry Sovad Leader's cource. ME0 imnediately imeersed himself in learning hiz
siuad and testing thelr avility to funcrion as a urit. MRO's etfecLivencsas ags an
tnstructer and zbilizy ro commenicate informaion has not:esably ivzraved the
vrofizlency of kis zouad whlle cps=rating ‘n the Zield. YRO 1s proaclive with trzirviag,
anc eften prow ici suggesticng to eadersh p for pla*cor Lrzsining. Saows enormous
potential fcr "eadilng superdinat=s znd rrer,tr;urq Junior NOGOu. MED 1 PMIY ccemp ete.
Fromato wilh pesrs,

J. CERTIFICATION

1. | CERTIFY that to the best of my knowledge and /
belicf all entries made herson are true and without

prejudice or partiality and that | have provided z signed
(g

— > 2|ollojig] [o][3] [3]f

copy of this report to the Marine Reported on, -gnature of Refjorting Seniar) (Date in YYYYMMDD format)

Z. ACKI'EWLEDGE the adverse nature of this report and

E | have no statement to make I_..JE.] [_h:_: ’_—lj '_:| D

D I have attached a staterment {Signature of Manne Reperted On) (Date in YYYYMMDD format)

K. REVIEWING OFFICER COMMENTS
1. OBSERVATION:  [X] Sufficient [ | Insufficient | 2 EVALUATION: (X] concur [ ] Do Not Cancur
3. COMPARATIVE ASSESSMENT: DESCRIPTION COMPARATIVE ASSESSMENT
Frovide a comparative assessment ) 'T 0
oF oxchnlial s ekt an X" iethe THE EMINENTLY QUALIFIED MARINE [__J_ I ¥
appropriate box. In marking the o i ™ x
comparison, conslder all Marines of ll ONE OF THE FEW | [-j ? ﬁF
thiis grade Whose professiona) EXCEPTIONALLY QuALFEDMARINES | [ | 3 T
abilitics are known ta you personally. —-= 8 *Fii

ONE OF THE MANY HIGHLY QUALIFIED | | | ] 11 [

| PROFESSIONALS WHO FORM THE L] - ‘FFFFTE
MAJORITY OF THIS GRADE X | ‘e riﬁfi"ii
A QUALIFIED MARINE | ] ‘ & — oy
& = o .
UNSATISFACTORY | iy ) E
—— —— |

4, REVIEWING OFFICER COMMENTS: Amplify your comparative assessment mark; evaluate potential for conlinued professional development to
include: promution. comma nd, assignment, resident PME, and retention; and put Reperting Senior marks and comments in perspgctive.

-Steady improvement throughout xep"n ing period in both performance and proficiency.
-Led and tra:ned a newly formed sguad. Aclions resulted in suilding a cohesive and
erfiLcient unit.

Consummate mentor; SUN seelks svery oppcrtunity to bteach and Zzs:in hisz sguad.
Promote with peers and continue o cdéucats.

_—— — — - ey
5. | CERTIFY that to the best of my knowledge and
pelief all entries made hereon are true and withaut
prejudice ot partiality,

__ [elolfole] [olf3] f=ijy

{Signature of e?awn@aﬁcer; {Dateiin YYYYMMOD format)
§. | ACKNOWLEDGE the adverse nature of this report and W e -
D I have no statement to make I_J D UD I_ l D 1 J D
[+ (nave attachedt s staternent {Signature of Marine Reported On) {Dateiin YYYYMMDD format)
L. ADDENDUM PAGE
ADDENDUM PAGE ATTACHED [ARvEs
| NAVMC 10835E (Rev. 1-01) (WN 3.1] - - i PAGESOF 6
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Case 1:21-cv-01970-LAS Document 46-4 Filed 08/18/23 Page 448 of 557

v " - 1 "__4
HEALTH RECORD CHRONOLOGICAL RECORD OF ﬁEbICAL CARE
12 Qct 2010 1609 Facility: NH Camp LeJenne Clinic: Neurology Clinle Provider: GROVE, RANDALL P
Testosterone Site/Spacimen 22 Jun 2010 0903
Testpslerone -, SERUM 344 <i>
Lah Result Cited by GROVE RANDALL P/ 12 Oct 2010 1021 EBT
Ceruloplasmin SitalSpaciman 22 Jun 2019 09C3
Cerutoplasmin SERUM 232 <i»

AP Wrinen by GROVE RANDALL EG 12 Ocr 2010 1032 EDT
§. CONCUSSI0ON WITH LOC 30 MINUTES OR LESS

2. History of traumatic brain injury(PERSONAL BISTORY OF TRAUMATIC BRAIN INJURY (TBD.CLOBAL WAR ON TERRORISM (GWET)
RELATED HIGHEST LEVEL OF SEVERITY MILD (G EASCOW COMA SCALE 1313, FOC<IHR POSF TRAUMA AMNESIA<IRHR)

3. LATE EFFECT OF INTRACRANIAL INJURY

4. headache

5. memory lapses or loss

A anxiety

7. |nsomnia

Disposition. Writtan by GROVE RANDALL P @ 12 Qc£ 2010 1032 EDT
Keleased w/p Limitations
Follow up: as needed .

Discunsed; Dingnosis, MedicationfsyTreatment(s), Altcmatwu Potzntia; Side Effects with Patient wha indizated und:rmndms
10 minutes face-to-faceffloor time. 250% of pppointment time spent courseling andfor coordindting care,

;MM@MM&Q;“%@ 102§ EDT

tu

S: S/P blast - TBI with LOC

Headaches - 1/week ~ Tylenol works

Sleep - better - off Melatonin and Prazosin

Memaory impairment — better — finished with Speech

On limited duty until December 17, 2010. EAS is 2013. Cese manager is Carolyn.

Q: VS as recorded
Labs = norma

A: History of blast exposure and subsequent concussion with:

Headaches - hetter

Sleep problems - better
Cognitive impairment - improved
Balance problems - improved

F: 1. Follow-up prn
2.-Stop LIMDU

The diegnosis and treatment plan was discussed at length and in detail with the patient.
Medication risks and benefits, reproductive issues, if any, were discussed with the patient. No

barriers to learning were |denL|f|ed Patient is to follow up with PCM, follow up with neurology ¢
scheduled and PRN.

Randy Grove, MPAS, PA-C
Nume/SSN: BEE, WILLIAM OLASEE

Sex: M sponsoriSSN:  BEE, WiLLIaM OLASHE

FMP/SSN el R Rank: STAFF SERGEANT

DOB Tel W, _ Unic. HIGLIKSET
. BCat! M| USMC ACTIVE DUTY C5: g Outpt Rec. Rm:  CAMP JOHNSON BRANCH CLINIC »

MC Status: TRICARE PRIME (AC“‘IVE DUTY)  Status:. - PCM:

Insurance: Do Tel. PCM:

CHRONCLOGCICAL RECORD OF MEDICAL CARE STANDARD FORM 500 (REV, &
THIS ]NFORMA’HON IS PROTECTED BY THE PRIVACY ACT OF 1974 (P1L-93-579) UNAUTHURIZED ACCESS Prescribed by GSA anil ICMR
TOTHIS INFORMATION [ A VIDLATION OF FEDERAL LAW, 'ﬂ%ﬁrgm WILL BE EROSECUTED FIRMR (41 CFR) 201-45.505

Page 3of4d
COPY MADE BY YARMC, ST. LOUIS, FROM A RECORD I VA™S POSSESSION '
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Case 1. 21 cv-01970- LAS Document 46 4. Filed 08/18/23 Page 481 of 557

HEALTH RECORD R CHZRONOLOGICALRECORD OFI\&ﬂiCALCARE LT ',~L .
. e B .'Pahcnt BEE; WILLIA\I OLAS . . Dat: 1&'Jun201.b-.0'91uy\ganr L Apprrype,spnc . :
“Uw s 7L TreatmentFacili LANDSTUHLY . Clinici LSL NEUROLOGY. . *° ' Provider: GRASS, EILEE\YC . :
" "REGIONAL MEDCEN . o e Lo } , , )

B ) PetlentStatus,Outp'ment e
- Renson for, Appolntment' vtsrt for e\(ammnnon of subpopu]atxon
' AppolntmentCommcntS‘ -

1

InJurv/AccfdentWrmén by. ~RA §,EILEEN € 16Jun2010:{013 WEDT - « . . S .
Daté of Accident/Injury: 08 Jun20j0 - - . . o e C. L . i
- Place of Accident/Injury: afghanistan oo .o ’ . . e
.Retated C1use Codé(s) OA-Other Accident

. '

Vltals
. Vitals Written: by RANDALL DARRIEC@.16 Jun 2010.0§48. WEDT
'BP:'105/55, HR: 74, T: 97,5 °F, HT: 5' 8", WT: 160 Ibs, 5p02:98%; EMI: 24 33 BSA 1.859: sq’uare meters

" - Tobacco:Use: Yés;.Alcohol Use: No, Paifr Scale'O Parn Free R . T R

Nl H et o 'v . o e P -

’ Com m ents

_tfls allerglc to cylert

. " Chiefcomplaint - : ’ :
.. "The'Chief Cormplaint is: POSITIVETBPSCREENING ) . L — .
. . R Hlstoryofpresentlllness . . L L " B S
S ‘The Patient’is a 28 year éld"male. v o :
o ‘He reported ‘Ericounter Background Informatlorr Neurology Consultatlon Note B .
Hlstory of Preserit| llress: = ’
. Twenty-8ight year-old RHD,marine:sent from doWn range-for ENT evaluatron for brfateral perforatedTMs with. hearlng loss B
. - - s[p IED-blast. Was on patrol; took his:squad into-a building which set-off three |IED's, Weanng full: -gear. Next merhory: patienthad.
ol - was waking upin:CT écannér. “Two: members of his. squad were-KIA. Reports ‘eadaches, diffuse For two; days; only: Present:sx$
. ’ © of:Intermittent nalisea, tinnitus,. hearrng loss, balanoe issues, short term. ‘memory. IOSS,xdecreasedxconcentraton Insominia,
... nightméres. Has:béen evaluated by Behavor]al Health ‘at ERMC-Alfa: hotes. not yet available.”
o, stréss rgaction nd was placed oni.médication, 15 Now: sleeplng with:mediéa ,
o . pelviswere ho ‘Prior:bx of'concussion x*one lastdeploymen shot atwrthwall behtnd.
s lnfantry, SM's fi ﬂh deployment -
. ROS A comprehenswe neuralogic review of: systems was perforrned -and: Was unremarkabletexcept as descnbed above
.Further review-of ¢onstitutional, HEENT, cardlovascular, resp!ratory. Gl; GU, musculoske!eta], integume‘ntary, neurologlc,
O .. psychiatric, endocrine,:and: hematologrc systerns wds-negative, except.as: detailed-in the HP[,
e - . Past. MedlcalHlstory. [PMH] -no reported chomic problems except sxs-as hsted hx of mlgralnes as adolesceht
Coe ) surgery-umblhcat hernia.surgeryas chlld surgery-for ?vancele qn 2006 - ,
Medications. .Quétiapine: 25 mg o hs, meﬂozume 250 mg-po once weekly, Tylenol 325 mg po- prn
. Allergies: ‘[Alletgies]: Cylert. ™ -
Y e Faniily Hlstory {Family]- fathier-alive= Ml at.age of 26\ fratérnal grandfather explred ‘at-age 48 from Mr
' : Social History:* [Socral] tobacco-112 pack per dayforten years\ ETOH-none, married one:chrld
. o Physica| findiiigs S . R . . ) .
A Vitalsngns- e . e o

’head, chést, abdornen. and: -

Examlnatlon’ ' : ’ ' N et
.t Vltal-Stgn' B!ood pressure. pulse resplratory rate and temperature are as documented and*revlewed ln AHLTA c
-« 'Gen: Awake aleit, NAD. - . L .
" HEENT; ‘Oral mucosa: morst Scleraé- anlctenc e L “ ot
" Neck:» Supple. :No: bruits; + Pulm; Cleat bllaterally, : e ' o
Cardiac: "Regular rate- and rhythm with né6 murmur orother adventrtlal sounds .
" Extremities; No-cyanosis, clubblng or-edéma. .

1,

!

H

I

’ ) . . Skin: -Free-of-gross lesions, normal turgor.and temperature ’

".‘. R N .| Mentdl Status:: The.patient supplied:the history in.a coherent and consistent manner with normal attentlon and ooncentrahon

i e ' Orlerited, . Language was normal. Recentiand rémote memory was intact. Fund of | knowledge as ewdenced during:

| history'taking was adequate. Mood:appropriate with normal affective range.’

I Cranial Néerves: Optic‘discs .appeared:sharp on direct ophthalmoscopy present bllaterally‘ Visual'fields were full to L

! * confrontation.. PERRLA. ‘No ptosis.. Extradcular. movements.were.full and c:on]ugate7 without nystagmus. Facial-strength.

‘ was hormal.. Tongue ang: palate strength appear normal Hearlng |ntact to-fi inger ru btng No dysarthrla Normal !
S e . accessory- motor strength. .

I .' e e Motor Normal muscle tone and bqu throughout

Patient-states was.inforied - had: acute R AR

coliapsing, Bpefiericed 1QC. Mos

S Name/SSN BEE, WILLIAMOLAS— SRR L e IR Sl
Les SUSeE UMt SponsarlSSN: EE WILLIAM OLAS- o
T ‘vFMF/SSN 20- TelH: |- - Reik: ~ . STAFFSERGEANT R

. .DOB: * T W, oL 7 31301K61 ' ‘

.BCat:  MILUSMC: ACTIVEDUTY. . CS: S uipt Hep. Rz CAMP JOHNSON BRANCHCLINIC

 MCStatys: TRICARE PRIME (ACTIVEDUTY) - Status” - © .+ * -, OM:

[nsurance No, . . . : ) Tel. PCM VL . . . . .

: 5 . © CHRONOLOGICALRECORD-OF \mmcm. CARE’ T STANDARD-FORN-600.(REV. 9
' Ths. INFORMATION IS PROTECTED BY THE PRIVACY ACTOF 1974 (PL.93+575), UNAUTHORIZEDACCESS - Prescribed by.GSA and ICMR -
i  TOTHIS INFORMATION IS A VIOLATION OF FEDERALLAW VIOLATORS WILL BE PROSECUTED, < FIRMR (4 CERY20145505, .© .
b : P AR1448 . - S v, oiPagelof3

*.. COPYMADE BY VARMG, §T. LQUIS, FROM A RECORD IN VA'S. POSSESSION . *+ "
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