
 

 

No. 24-2306 
 

UNITED STATES COURT OF APPEALS 
FOR THE FEDERAL CIRCUIT 

___________________________ 
 

WILLIAM OLAS BEE, 
Plaintiff-Appellant, 

v. 
 

THE UNITED STATES OF AMERICA,  
Defendant-Appellee. 

___________________________ 
 

Appeal from the United States Court of Federal Claims 
No. 1:21-cv-01970-PSH, Judge Philip S. Hadji 

_____________________________ 
 

CORRECTED BRIEF OF PROTECT OUR DEFENDERS 
AND SERVICE WOMEN’S ACTION NETWORK  

AS AMICI CURIAE IN SUPPORT OF PLAINTIFF-APPELLANT 
AND REVERSAL 

_____________________________ 
 
 

Hunton Andrews Kurth LLP 
Eric R. Markus 
2200 Pennsylvania Avenue NW 
Washington, DC 20037 
EricMarkus@HuntonAK.com 
(202) 662-2780 

Clayton T. Holland 
W. Michael Reed 
600 Travis Street 
Suite 4200 
Houston, TX 77002 
ClayHolland@HuntonAK.com 
(713) 220-3868 
Mreed@HuntonAK.com 
(713) 229-5719 
 
 

December 23, 2024 
Counsel for Amici Curiae 

Case: 24-2306      Document: 32     Page: 1     Filed: 12/23/2024



 

i 
 
 
 
 

CORRECTED CERTIFICATE OF INTEREST 

Case Number: 24-2306         

Short Case Caption: Bee v. United States        

Filing Party/Entity: Protect Our Defenders; Service Women’s Action Network 
 

I certify the following information and any attached sheets are accurate and complete 
to the best of my knowledge. 

Date:  December 23, 2024 Signature:  /s/ Eric R. Markus  
Name:   Eric R. Markus  

 

1. Represented Entities. Provide the full names of all entities represented by 
undersigned counsel in this case. Fed. Cir. R. 47.4(a)(1). 

Protect Our Defenders; Service Women’s Action Network 

2. Real Party in Interest. Provide the full names of all real parties in interest 
for the entities. Do not list the real parties if they are the same as the entities. 
Fed. Cir. R. 47.4(a)(2). 

None/Not Applicable 

3. Parent Corporations and Stockholders. Provide the full names of all parent 
corporations for the entities and all publicly held companies that own 10% or 
more stock in the entities. Fed. Cir. R. 47.4(a)(3). 

None/Not Applicable 

4. Legal Representatives.  List all law firms, partners, and associates that 
(a) appeared for the entities in the originating court or agency or (b) are 
expected to appear in this court for the entities. Do not include those who 
have already entered an appearance in this court. Fed. Cir. R. 47.4(a)(4).  

Case: 24-2306      Document: 32     Page: 2     Filed: 12/23/2024



 

ii 
 
 
 
 

None/Not Applicable 

5. Related Cases. Other than the originating case(s) for this case, are there 
related or prior cases that meet the criteria under Fed. Cir. R. 47.5(a)? 

N/A (amicus) 

If yes, concurrently file a separate Notice of Related Case Information that 
complies with Fed. Cir. R. 47.5(b). Please do not duplicate information. This 
separate Notice must only be filed with the first Certificate of Interest or, 
subsequently, if information changes during the pendency of the appeal. Fed. 
Cir. R. 47.5(b). 

6. Organizational Victims and Bankruptcy Cases. Provide any information 
required under Fed. R. App. P. 26.1(b) (organizational victims in criminal 
cases) and 26.1(c) (bankruptcy case debtors and trustees). Fed. Cir. R. 
47.4(a)(6). 

None/Not Applicable. 

 

 

Case: 24-2306      Document: 32     Page: 3     Filed: 12/23/2024



 

iii 
 
 
 
 

TABLE OF CONTENTS 

 

CORRECTED CERTIFICATE OF INTEREST ....................................................... i 
TABLE OF CONTENTS ......................................................................................... iii 
TABLE OF AUTHORITIES ................................................................................... iv 

RULE 29 STATEMENT ........................................................................................... 1 

STATEMENT OF INTEREST .................................................................................. 1 

INTRODUCTION ..................................................................................................... 2 

ARGUMENT ............................................................................................................. 6 

I. Under Doyon, liberal consideration applies to discharge record corrections 
related to fitness ............................................................................................... 9 

A. The Court of Federal Claims and DoD misconstrued the Court’s 
holding in Doyon regarding fitness determinations ............................ 11 

B. The Vazirani Memo cannot limit liberal consideration after Doyon .. 12 

II. The Court of Federal Claims erred in finding that the BCNR applied liberal 
consideration “in all but name” to Bee’s application .................................... 15 

III. The Court of Federal Claims’ decision narrowing liberal consideration will 
prejudice thousands of military sexual assault survivors .............................. 17 

A. Sexual assault survivors disproportionately receive “unsuitability” 
administrative separations rather than “unfitness” medical retirements
 ............................................................................................................. 17 

B. Wrongful administrative separations severely limit survivors of 
military sexual assault from receiving the benefits of medical 
retirement ............................................................................................. 21 

C. The Court of Federal Claims’ decision would deny a crucial tool that 
helps sexual assault survivors obtain the benefits of medical 
retirement ............................................................................................. 23 

CONCLUSION ........................................................................................................ 25 

CERTIFICATE OF COMPLIANCE ....................................................................... 27 

CERTIFICATE OF SERVICE ................................................................................ 28 

Case: 24-2306      Document: 32     Page: 4     Filed: 12/23/2024



 

iv 

TABLE OF AUTHORITIES 

CASES 

Doyon v. United States, No. 19-1964C, 2021 WL 120923 (Fed. Cl. Jan. 
13, 2021), vacated and remanded, 58 F.4th 1235 (Fed. Cir. 2023)
 ................................................................................................................passim 

STATUTES 

10 U.S.C. §1552(h) .......................................................................................... 2, 3, 11 

10 U.S.C. §1552(h)(2).............................................................................................. 16 

OTHER AUTHORITIES 

Andrew R. Morral, et al., Effects of Sexual Assault and Sexual 
Harassment on Separation from the U.S. Military, 2014 RAND 
Military Workplace Study ............................................................................. 17 

Ashley C. Schuyler, et al., Experiences of Sexual Harassment, Stalking, 
and Sexual Assault During Military Service Among LGBT and 
Non-LGBT Service members, 33 J. TRAUMATIC STRESS 3, 6–
7 (June 2020) ................................................................................................... 6 

Clarifying Guidance to Boards for Correction of Military/Naval 
Records Considering Cases Involving Both Liberal 
Consideration Discharge Relief Requests and Fitness 
Determinations” issued on April 4, 2024, 
https://tinyurl.com/yfh48t44 ............................................................................ 4 

Department of Defense Fiscal Year 2023 Annual Report on Sexual 
Assault in the Military, https://tinyurl.com/yjbmejjb ...................................... 6 

Department of Defense, Clarifying Guidance to Military Discharge 
Review Boards and Boards for Correction of Military/Naval 
Records Considering Requests by Veterans for Modification of 
their Discharge Due to Mental Health Conditions, Sexual 
Assault, or Sexual Harassment (Aug. 25, 2017), 
https://tinyurl.com/sv9wfdvk ........................................................................... 3 

Department of Defense, Supplemental Guidance to Military Boards for 
Correction of Military/Naval Records Considering Discharge 

Case: 24-2306      Document: 32     Page: 5     Filed: 12/23/2024



 

v 

Upgrade Requests by Veterans Claiming Post Traumatic Stress 
Disorder (Sept. 3, 2014), https://tinyurl.com/c2twbfye ................................... 2 

Fed. R. App. P. 29(a)(4)(E) ........................................................................................ 1 

Government Accountability Office, Defense Health Care: Additional 
Efforts Needed to Ensure Compliance with Personality Disorder 
Separation Requirements, 7 (October 2008), 
https://tinyurl.com/7ae5xf8x .......................................................................... 19 

Human Rights Watch, Booted: Lack of Recourse for Wrongly 
Discharged US Military Rape Survivors, 3 (2016), 
https://tinyurl.com/mbvd89f3 .................................................................passim 

Kate O’Hare-Palmer, Military Sexual Trauma & Women Veterans 
Vietnam Veterans of America, https://tinyurl.com/bd2wvrev ........................ 7 

President Lincoln’s Second Inaugural Address (March 4, 1865), 
https://tinyurl.com/9c87xmfb .......................................................................... 1 

U.S. Commission on Civil Rights, Briefing: Sexual Assault in the 
Military, Testimony of Major Bridget Wilson, 57 (January 11, 
2013), https://tinyurl.com/4tp3ew65 ............................................................. 19 

Vietnam Veterans of America, Casting Troops Aside: The United 
States Military’s Illegal Personality Disorder Discharge 
Problem, 2 (March 2012), https://tinyurl.com/yxynhpuu ............................. 19 

 
 

Case: 24-2306      Document: 32     Page: 6     Filed: 12/23/2024



 

1 

RULE 29 STATEMENT 

Amici curiae file this brief with the consent of all parties under Federal Rule 

of Appellate Procedure 29(a)(2).  No party or its counsel, or any other person other 

than amici and its counsel, authored this brief in whole or in part, or contributed 

money that was intended to fund preparing or submitting this brief.  See Fed. R. 

App. P. 29(a)(4)(E). 

STATEMENT OF INTEREST 

Protect Our Defenders is dedicated to ending rape and sexual assault in the 

military.  It honors, supports, and gives voice to survivors of military sexual assault 

and sexual harassment—including service members, veterans, and civilians 

assaulted by members of the military.  Protect Our Defenders works for reform to 

ensure survivors and service members are provided a safe, respectful work 

environment and have access to a fair, impartially administered system of justice.  

To that end, Protect Our Defenders supports, and routinely advocates for, “liberal 

consideration” in the adjudication and review of benefits determinations for service 

members discharged from the military in the wake of sexual trauma, to ensure that 

we “care for [those] who shall have borne the battle” and their surviving families.  

President Lincoln’s Second Inaugural Address (March 4, 1865), 

https://tinyurl.com/9c87xmfb. 
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Service Women’s Action Network (“SWAN”) is a nationwide nonprofit 

organization that advocates for and supports the needs of both service women and 

women veterans, regardless of rank, military branch, or years of experience.  

SWAN’s goal is to see service women receive the opportunities, protections, 

benefits, and respect they earned.  SWAN’s efforts have included opening all 

military jobs to qualified service women, working to hold sex offenders 

accountable in the military justice system, expanding access to a broad range of 

reproductive healthcare services, and eliminating barriers to disability claims for 

those who have experienced military sexual trauma (“MST”). 

INTRODUCTION 

The United States military has a long history of improperly discharging 

service members suffering from service-connected psychological conditions 

without procedural protections—let alone support services—and denying them the 

benefits they so desperately needed.  Acknowledging this history, the Department 

of Defense (“DoD”) has adopted several policies granting veterans with service-

connected mental health diagnoses the benefit of the doubt when seeking changes 

to their military records.  This “liberal consideration” rule is summarized in the 

Hagel and Kurta Memos, and codified in the Board for the Correction of Naval 

Record’s (“BCNR”) authorizing statute, 10 U.S.C. §1552(h).  See Department of 

Defense, Supplemental Guidance to Military Boards for Correction of 
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Military/Naval Records Considering Discharge Upgrade Requests by Veterans 

Claiming Post Traumatic Stress Disorder (Sept. 3, 2014) (“Hagel Memo”),  

https://tinyurl.com/c2twbfye; Department of Defense, Clarifying Guidance to 

Military Discharge Review Boards and Boards for Correction of Military/Naval 

Records Considering Requests by Veterans for Modification of their Discharge 

Due to Mental Health Conditions, Sexual Assault, or Sexual Harassment (Aug. 25, 

2017) (“Kurta Memo”), https://tinyurl.com/sv9wfdvk; §10 U.S.C. 1552(h). 

This Court recently addressed the liberal consideration standard in Doyon v. 

United States, 58 F.4th 1235 (Fed. Cir. 2023).  In the Court’s analysis, both DoD 

guidance and §1552(h) mandate liberal consideration for service members seeking 

to correct a discharge record to reflect medical retirement from unfitness based on 

post-traumatic stress disorder (“PTSD”)-related or traumatic brain injury (“TBI”)-

related disability.  As Doyon ably demonstrates, DoD policies and legislative 

mandate entitle veterans suffering from PTSD or TBI related to combat or MST to 

liberal consideration of the entirety of the review of their discharge or dismissal—

including fitness and disability retirement determinations.   

In the case of veteran William Olas Bee (“Bee”), the BCNR made no efforts 

to apply the required liberal consideration standard when considering Bee’s claim 

to correct his military records to reflect his entitlement to medical retirement, 

despite Bee’s having been diagnosed with PTSD and TBI during service.  In its 
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decision, the BCNR did not even mention the phrase “liberal consideration” or 

undertake the analysis required by the Kurta Memo.   

Despite these serious flaws, the Court of Federal Claims upheld the BCNR 

decision.  It treated the question whether liberal consideration applies to fitness 

determinations as an open one, insisting—incorrectly—that this Court had 

“declined to answer” in Doyon whether liberal consideration was required under 

the Kurta Memo and §1552(h) for fitness determinations like Bee’s and declined to 

reverse the BCNR decision.   

The Court of Federal Claims then sidestepped entirely the question of the 

application of liberal consideration to fitness determinations.  Rather, it held that, 

“[b]ecause the [BCNR] applied liberal consideration in all but name, to the extent 

that it was required to apply liberal consideration, the Court finds it did so.” 

Appendix to Opening Brief (“Appx”) at Appx13.  But the BCNR did not apply 

liberal consideration in any way, shape, or form to Bee’s case.  Indeed, if the 

BCNR’s treatment of Bee’s case counts as applying liberal consideration, then the 

principle has no significance and cannot serve as the tool of promoting justice that 

Congress intended. 

This misunderstanding of Doyon is similarly reflected in the memorandum 

titled “Clarifying Guidance to Boards for Correction of Military/Naval Records 

Considering Cases Involving Both Liberal Consideration Discharge Relief 
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Requests and Fitness Determinations” issued on April 4, 2024 by DoD Acting 

Undersecretary Ashish Vazirani (“Vazirani Memo”), https://tinyurl.com/yfh48t44.   

Despite the holding in Doyon, the Vazirani Memo states that “[i]t is DoD policy 

that the application of liberal consideration does not apply to fitness 

determinations.” Vazirani Memo at 1.  Although it repeatedly claims to be 

“[c]onsistent with the Doyon court’s interpretation of 10 U.S.C. §1552(h),” the 

Vazirani Memo doth protest too much.  In fact, the Vazirani Memo ignores the 

clear holding in Doyon.  

Protect Our Defenders and SWAN as amici submit this brief to shed light on 

the grave consequences the lower court’s decision would inflict on the other 

substantial population that the Kurta Memo and legislation specifically address—

survivors of military sexual trauma. 

Thousands of survivors of military sexual trauma historically received 

discharges based on “unsuitability” rather than medical “unfitness.”  This form of 

discharge stigmatizes them and precludes survivors from receiving the benefits 

they deserve.  The primary avenue for redress in these cases are claims, like Bee’s, 

seeking to correct their service records to reflect medical retirement.  

Notwithstanding the long history of injustices perpetrated by the military against 

MST survivors and DoD’s recent attempts at remediation and prevention, if 

allowed to stand the Court of Federal Claims’ decision would undermine this 
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avenue of relief for survivors seeking medical benefits earned in service to their 

country. 

The Court should reverse. 

ARGUMENT 

Sexual assault and harassment have long pervaded and continue to pervade 

the military branches.  The statistics are staggering.  In 2023, for example, 

approximately one-fourth of active duty women reported experiencing sexual 

harassment in the military.  Department of Defense Fiscal Year 2023 Annual 

Report on Sexual Assault in the Military at 17 (“2023 DoD Annual Report”), 

https://tinyurl.com/yjbmejjb.  That same year the DoD estimated that 

approximately 29,000 service members experienced “unwanted sexual contact,” a 

proxy term for crimes consistent with sexual assault.  2023 DoD Annual Report at 

4; 2023 DoD Annual Report, Appendix B at 10-11, https://tinyurl.com/3manwr5h.  

Service member perpetrators commit at least 64% of military sexual assaults.  2023 

DoD Annual Report, Appendix B at 12.  And sexual-minority service members—

especially male service members identifying as gay or bisexual—suffer harassment 

and assault at even higher numbers than the general population.  See Ashley C. 

Schuyler, et al., Experiences of Sexual Harassment, Stalking, and Sexual Assault 

During Military Service Among LGBT and Non-LGBT Service members, 33 J. 

TRAUMATIC STRESS 3, 6–7 (June 2020). 
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Because of underreporting, these startling numbers tell only part of the story.  

Three of every four victims of military sexual assault did not report their assault in 

2023.  2023 DoD Annual Report at 3.  This tragic state of affairs makes perfect 

sense in light of well-founded fears of retaliation.  Indeed, reports of actual 

retaliation abound and add to an already stark story: 

 Approximately 26% of female service members who reported unwanted 
sexual contact were subjected to service outcomes meeting the legal criteria 
for retaliation prohibited by military law.  2023 DoD Annual Report at 8. 

 One third of victims separate from the military after reporting abuse.  
Inspector General, U.S. Department of Defense, Evaluation of the 
Separation of Service Members Who Made a Report of Sexual Assault, at 4 
(May 9, 2016) (“Inspector General Evaluation”), 
https://tinyurl.com/narzxzsj. 

These problems are not new.  Accounts of military sexual assault date back 

at least to the Vietnam War era and notably intensified during the wars in Iraq and 

Afghanistan.  See, e.g., Kate O’Hare-Palmer, Military Sexual Trauma & Women 

Veterans Vietnam Veterans of America, https://tinyurl.com/bd2wvrev.  And while 

the military has taken steps to acknowledge the problem of sexual assault and has 

implemented several reforms over the past two decades, “virtually nothing has 

been done to address the ongoing harm done to thousands of veterans who reported 

sexual assault before reforms took place and lost their military careers as a result of 

improper administrative discharges.”  Human Rights Watch, Booted: Lack of 
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Recourse for Wrongly Discharged US Military Rape Survivors, 3 (2016) 

(“Booted”) (emphasis added), https://tinyurl.com/mbvd89f3.   

Among those reforms that offered victims of MST some hope for treatment, 

if not redress, of their wounds was the extension of the “liberal consideration” 

standard to petitions for discharge relief due to such sexual trauma, as provided 

first in the Kurta Memo and subsequently codified with respect to the BCNR in 10 

U.S.C. §1552(h).  In Doyon, this Court reinforced prior DoD guidance and 

§1552(h) in its determination that both require the BCNR to apply liberal 

consideration to service members seeking to correct a discharge record to reflect 

unfitness based on PTSD-related disability.  Doyon, 58 F.4th at 1248.   

The BCNR and Court of Federal Claims in Bee’s case mischaracterized and 

misapplied Doyon.  As we explain in the sections that follow, §1552(h) mandates 

liberal consideration for fitness determinations under Doyon.  The Vazirani Memo 

cannot limit liberal consideration contrary to binding precedent and statute.  

Further, where the BCNR and the Court of Federal Claims expressly rejected the 

applicability of liberal consideration to Bee’s fitness decision, the Court of Federal 

Claims cannot resuscitate the BCNR’s flawed decision by simply asserting that the 

BCNR nevertheless applied liberal consideration “in all but name.”  Such a 

diminished form of liberal consideration would effectively prevent survivors of 

MST from receiving just treatment in petitions to correct improper administrative 
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discharges.  It would thus deny them hope for obtaining the increased benefits of a 

medical retirement, and the chance to mitigate the stigma associated with an 

improper administrative separation. 

I. Under Doyon, liberal consideration applies to discharge record 
corrections related to fitness 

In Doyon, this Court determined the scope of liberal consideration and held 

that a service member’s application to the BCNR to correct his or her discharge 

record to reflect disability retirement for service-connected PTSD was entitled to 

liberal consideration under both the Kurta Memo and §1552(h).  Doyon, 58 F.4th 

at 1237.  In that case, Doyon sought to change the narrative reason for his 

discharge from unsuitability due to a personality disorder to a PTSD-related 

physical disability, so that he would be eligible for disability retirement payments.  

Id. at 1243.  After the BCNR denied his petition, Doyon brought suit in the Court 

of Federal Claims alleging that the BCNR failed to review his application with 

“liberal consideration” as required by DoD guidelines and §1552(h).   

With respect to DoD guidelines, the Court of Federal Claims agreed with 

Doyon that liberal consideration under the Kurta Memo is not limited to upgrades 

to characterization of service, but extends to challenges to the narrative reason for 

discharge.1  Doyon v. United States, No. 19-1964C, 2021 WL 120923 (Fed. Cl. 

 
1 “Characterization of service” is a term of art that appears on military 

discharge paperwork that reflects the circumstances of the service member’s 
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Jan. 13, 2021), vacated and remanded, 58 F.4th 1235 (Fed. Cir. 2023), slip op. at 

3.  The Court of Federal Claims, however, concluded that liberal consideration 

“does not apply to the application at issue in [Doyon’s] case because [Doyon] is 

not challenging the characterization of his discharge from the Navy.”  Id., slip op. 

at 10.  This Court flatly disagreed.  It concluded that the Court of Federal Claims 

erred in finding that Doyon was not challenging the reason for this discharge 

merely because his claim for disability relief required associated factual 

determinations regarding Doyon’s fitness: 

Regardless of whether an unfitness determination is necessary for an 
ultimate determination of whether Mr. Doyon was entitled to military 
disability retirement, Mr. Doyon’s application to the BCNR is 
nonetheless a challenge to the accuracy of the narrative reason listed on 
his DD-214 form. As such, the Kurta Memo requires that the BCNR 
review Mr. Doyon’s application with liberal consideration. 

Doyon, 58 F.4th at 1244. (citations omitted; emphasis added).   

This Court similarly disagreed with the BCNR’s excessively narrow 

interpretation of §1552(h), stating that “nothing in the text of §1552(h) limits 

liberal consideration for PTSD-related claims to characterization upgrades or any 

other subset of misconduct-related discharge relief regularly provided by the 

BCNR.” Doyon, 58 F.4th at 1246.  This Court concluded that “[w]hether 

 
separation from military service: “Honorable,” “General (Under Honorable 
Conditions)” or “Under Other Than Honorable Conditions.”  Doyon, 58 F.4th at 
1238. 
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[Doyon’s] discharge was misattributed to unsuitability based on a personality 

disorder instead of unfitness based on PTSD-related disability plainly falls within 

10 U.S.C. § 552(h)’s requirement that the BCNR shall apply liberal consideration 

when reviewing whether PTSD ‘potentially contributed to the circumstances 

resulting in the discharge.’”  Id. at 1248 (quoting 10 U.S.C. §1552(h)) (emphasis 

added).  

A. The Court of Federal Claims and DoD misconstrued the Court’s 
holding in Doyon regarding fitness determinations 

As shown above, the Court of Federal Claims in Bee’s case is incorrect in 

asserting that the Federal Circuit in Doyon “declined to answer” whether liberal 

consideration applies to fitness determinations. Appx12.  To the contrary, Doyon 

clearly answered that all qualifying applications, including those involving fitness 

determinations like Bee’s, require liberal consideration.  See 58 F.4th at 1248.   

The “unfitness dispute between the parties” that was “not properly before” 

this Court in Doyon was not whether a record correction related to a fitness 

determination requires liberal consideration.  Rather, the determination not before 

the Court was whether the fact “that [Doyon] was discharged due to PTSD . . . 

automatically mean[s] that he was also unfit for service.” Id.  In other words, the 

Court did not resolve the question whether liberal consideration of the facts of 

Doyon’s case necessitates a finding of unfitness.  But it did determine that liberal 

consideration applies to that question.  When this Court vacated the Court of 
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Federal Claims’ decision and ordered Doyon’s case remanded to the BCNR, it 

expressly required the BCNR to apply liberal consideration to Doyon’s request:  

“We offer no opinion as to whether liberal consideration would entitle [Doyon] to 

a correction of his DD-214 form or to disability retirement.” Id. at 1244 (emphasis 

added).  Plainly, the Court in Doyon held that fitness determinations like Doyon’s 

(and Bee’s) were subject to liberal consideration, but did not decide—because the 

question was not before the Court—whether Doyon’s request for a change in the 

narrative reason for discharge entitled him to a change in fitness designation and 

medical retirement.  Thus, the Court of Federal Claims erred in finding that this 

Court in Doyon “declined to answer” whether liberal consideration applied to 

fitness determinations.  Appx12.    

B. The Vazirani Memo cannot limit liberal consideration after 
Doyon 

The Vazirani Memo suffers the same defects as the Court of Federal Claims’ 

decision below misconstruing the holding of Doyon.  While the Vazirani Memo 

was issued after the BCNR’s decision in Bee’s case and was not the basis of the 

BCNR’s decision, the government nevertheless offered the Vazirani Memo in the 

lower court as supplemental authority for its position that the BCNR is not required 

to apply liberal consideration to fitness determinations.  The Vazirani Memo is 

properly disregarded because it directly conflicts with §1552(h) and the binding 

precedent this Court established in Doyon.   
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Issued “in light of” the Doyon decision, the Vazirani Memo attempts to limit 

the impact of the Court’s decision, while repeating throughout that it is consistent 

with it.  Vazirani Memo at 1. It is not. The Vazirani Memo states that Boards will 

apply liberal consideration to applications alleging that “combat- or [MST]-related 

[PTSD] or [TBI] ‘potentially contributed to the circumstances resulting in 

[severance from military service].’” Vazirani Memo at 1 (quoting §1552(h)).2  

According to the Vazirani Memo, “[a]ny request for a medical retirement or 

separation necessarily asserts the existence of an error or injustice in the previous 

failure of the Service to discharge the individual for unfitness, rather than in the 

circumstances of [the] individual’s actual discharge or dismissal.” Id. (emphasis in 

original).  “As such,” the Vazirani Memo continues, “10 U.S.C. §1552(h) cannot 

be read to require the application of liberal consideration to assess whether a 

qualifying PTSD or TBI condition potentially contributed to the circumstances 

resulting in a medical discharge which never occurred.” Id.   

The Vazirani Memo draws an artificial and illogical distinction between the 

error or injustice in the failure to discharge an individual for fitness, on the one 

hand, and the circumstances of the individual’s actual discharge, on the other.  The 

 
2 In this regard, the Vazirani Memo focuses narrowly on the application of 

liberal consideration to combat-related PTSD or TBI and MST-related PTSD, in 
contrast to the broader scope of the Kurta Memo, which covers all forms of PTSD 
and TBI, as well as other mental health conditions incurred as a result of PTSD. 
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Vazirani Memo’s bifurcated approach directly disregards Doyon and §1552(h).  As 

noted above, Doyon held that regardless of whether discharge was misattributed to 

unsuitability based on a personality disorder instead of unfitness based on PTSD-

related disability, it “plainly falls within 10 U.S.C. §1552(h)’s requirement that the 

BCNR shall apply liberal consideration when reviewing whether PTSD 

‘potentially contributed to the circumstances resulting in the discharge.”  Id. at 

1248.  Thus, the Vazirani Memo is incorrect when it posits that §1552(h) “cannot 

be read to require the application of liberal consideration to assess whether a 

qualifying PTSD or TBI condition potentially contributed to the circumstances 

resulting in a medical discharge which never occurred.” Vazirani Memo at 1.  

Indeed, that is precisely how the Doyon court read it. 

For Bee, as for Doyon, the gravamen of the complaint is that their discharge 

records inaccurately and unjustly reflect something other than medical retirement 

due to PTSD-related unfitness.  Put differently, the failure to discharge with 

medical retirement due to unfitness is inseparable from the circumstances of their 

actual discharge.  In Doyon, this Court recognized that in the face of such 

complaints, liberal consideration is not and cannot be limited to the question of 

misattribution in the abstract, but necessarily extends to the question whether the 

correct attribution was medical retirement due to PTSD-related unfitness. 
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II. The Court of Federal Claims erred in finding that the BCNR applied 
liberal consideration “in all but name” to Bee’s application 

Although neither the BCNR nor the government claimed that liberal 

consideration was applied to Bee’s application, the Court of Federal Claims found 

that, “[b]ecause the [BCNR] applied liberal consideration in all but name, to the 

extent that it was required to apply liberal consideration, the Court finds it did so.” 

Appx13.  The Court of Federal Claims erred in so finding.   

The Kurta Memo states that “[c]onditions or experiences that may 

reasonably have existed at the time of discharge will be liberally considered as 

excusing or mitigating the discharge” and that “[s]ome circumstances require 

greater leniency and excusal from normal evidentiary burdens.” (Kurta Memo at 2, 

3, ¶¶ 16, 26(a).) The Kurta Memo also contemplates and allows for evidence “from 

sources other than a veteran’s service record,” noting that “[t]he veteran’s 

testimony alone, oral or written, may establish . . . that [a] condition or experience 

existed during or was aggravated by military service” and “excuses or mitigates the 

discharge.” (Id. at 1, 2, ¶¶ 4, 7.) Bee requested to separate early from service under 

the Voluntary Separation Program, only four days after the program was 

announced.  Appx4.  Based on Bee’s Compensation and Pension Exam at the time 

of his separation, the Department of Veterans Affairs (the “VA”) found that his 

TBI and PTSD were “service connected” and rated each condition at 70%.  Id.  

Bee received an overall disability rating of 100%, which included other conditions, 
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and several years later, underwent an exam by a private physician who determined 

that Bee was not fit for service at the time of his discharge.  Id. 

Bee’s opening brief cites numerous instances showing that the BCNR 

objectively failed to apply liberal consideration to Bee’s application (see Opening 

Brief at 39-41) and we agree that the BCNR did not follow binding authority 

discussed above.  Indeed, the BCNR did not mention “liberal consideration” in its 

decision and neither the BCNR nor the government claim that the BCNR applied 

liberal consideration.  Had the BCNR applied liberal consideration to Bee’s 

application, as it was required to do under the Kurta Memo, 10 U.S.C. §1552(h), 

and Doyon, it also would have considered whether Bee was a “victim of injustice” 

that the Kurta Memo describes.  (Kurta Memo at 4, ¶ 26(j).) 

Section 1552(h) is a mandate.  It requires that the BCNR “shall . . . review 

the claim with liberal consideration to the claimant that post-traumatic stress 

disorder or traumatic brain injury potentially contributed to the circumstances 

resulting in the discharge or dismissal.” 10 U.S.C. §1552(h)(2).  The BCNR did 

not claim to apply liberal consideration to Bee’s application.  This was a direct 

violation of 10 U.S.C. §1552(h) and the Kurta Memo’s requirements.  The Court of 

Federal Claims erred in finding that the BCNR, despite not even purporting to 

apply liberal consideration, did so “in all but name.” 
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III. The Court of Federal Claims’ decision narrowing liberal consideration 
will prejudice thousands of military sexual assault survivors 

The Court of Federal Claims’ decision would undermine the liberal 

consideration standard and prejudice a large swath of sexual assault survivors 

seeking medical retirement benefits.  The military has, for a long time, 

disproportionately separated sexual assault survivors for “unsuitability” reasons—

often before the dark cloud of sexual trauma even began to lift.  These separations 

have had devastating consequences.  While some of these consequences (e.g., 

lifelong stigma) should be ameliorated under Doyon, the narrow (and, as we 

contend above, incorrect) interpretation of Doyon advanced by the DoD and the 

Court of Federal Claims below will block survivors of MST from obtaining 

benefits they rightfully earned due to horrific circumstances. 

A. Sexual assault survivors disproportionately receive 
“unsuitability” administrative separations rather than “unfitness” 
medical retirements 

Survivors of sexual assault and harassment too often leave the military in the 

immediate wake of a traumatic event.  Booted at 3 (reporting results of over 270 

in-person interviews with survivors).  A 2016 Inspector General report found that 

between 2009 and 2015, the military separated 5,301 service members after they 

reported sexual assault, representing 34 percent of the reporting population.  

Inspector General Evaluation at 4.  Other studies corroborate these numbers.  See, 

e.g., Andrew R. Morral, et al., Effects of Sexual Assault and Sexual Harassment on 
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Separation from the U.S. Military, 2014 RAND Military Workplace Study at xi 

(estimating that 5,600 of 21,000 service members sexually assaulted in 2014 left in 

the following 28 months).   

Worse still, many assault survivors received involuntary discharges, or 

“administrative separations,” based on mental health.  Booted at 19; see also Kurta 

Memo at 4.  These administratively-separated survivors must overcome stigma 

associated with their mental health discharges, Booted at 22, 26–27, and—more 

pertinent to this case—lose out on the significant benefits of medical retirement 

(even if the military characterized their discharge as fully honorable).  While the 

military administratively separates service members for a variety of reasons, two 

historic justifications stand out in the context of sexual assault:  personality 

disorder discharges and misconduct discharges.  

1. Sexual assault survivors historically received personality 
disorder discharges at high rates 

Military commanders have the power to justify administrative separations 

for “conditions and circumstances not constituting a physical disability.”  See DoD 

Instruction 1332.14.  Personality disorder, a mental health diagnosis characterized 

by deeply ingrained patterns of behavior, falls into this category. 

Before DoD instituted several reforms in 2009, the military “frequently . . . 

discharge[d] people on the grounds of ‘Personality Disorder,’” Booted at 32, and 

the diagnosis earned a reputation as “the fastest and easiest way to get rid of 
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someone” in the military, U.S. Commission on Civil Rights, Briefing: Sexual 

Assault in the Military, Testimony of Major Bridget Wilson, 57 (January 11, 

2013), https://tinyurl.com/4tp3ew65.  Despite the difficulty of diagnosing 

personality disorders, the military regularly dismissed service members on this 

basis after a single, cursory interaction with a doctor.  Booted at 6, 32.  Indeed, a 

2008 Government Accountability Office Report on personality disorder discharges 

found that the military failed to follow proper procedures for—and potentially 

misdiagnosed—an unacceptable proportion of service members.  Government 

Accountability Office, Defense Health Care: Additional Efforts Needed to Ensure 

Compliance with Personality Disorder Separation Requirements, 7 (October 

2008), https://tinyurl.com/7ae5xf8x.  The Report concluded that “DoD does not 

have reasonable assurance that its key personality disorder separation requirements 

have been followed.”  Id. 

Sexual assault survivors have historically received personality disorder 

discharges in disproportionately large numbers.  Of the over 270 survivors 

interviewed by Human Rights Watch for its Booted report, “[m]ore than half . . . 

who left the service between 2000 and 2008 . . . had been discharged with [a 

personality disorder].”  Booted at 36.  Between 2001 and 2010, the military 

discharged over 31,000 service members for personality disorders.  Vietnam 

Veterans of America, Casting Troops Aside: The United States Military’s Illegal 
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Personality Disorder Discharge Problem, 2 (March 2012), 

https://tinyurl.com/yxynhpuu.  During that time, “[w]omen accounted for between 

25 and 31 percent of PD/AD separations despite constituting only 15 percent of all 

active duty forces.”  Booted at 36. 

Even with increased awareness and some reforms, personality disorder 

discharges remain problematic.  The DoD Inspector General’s 2016 evaluation of 

service members reporting sexual assault found that the military did not complete 

67 percent of separations for personality disorder (and other mental conditions) in 

accordance with DoD regulations.  DoD Inspector General’s Evaluation at i.  The 

military branches never even completed or lost 22 percent of such separation 

records.  Id. 

2. Sexual assault survivors historically received misconduct 
discharges at high rates 

In addition to personality disorder discharges, sexual assault survivors also 

historically have been frequent targets of misconduct discharges.  Representing one 

of the most dire outcomes for survivors, these discharges result in an “Other Than 

Honorable” characterization on the veteran’s military records that precludes access 

to almost all military benefits. 

Several factors explain why the careers of so many sexual assault survivors 

end in misconduct discharges.  Booted at 66.  For example, by reporting a sexual 

assault, survivors may reveal conduct that the Uniform Code of Military Conduct 
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prohibits, like adultery, fraternization, and (until 2011) homosexuality.  Id.  In 

addition, commanders may view survivors as “troublemakers” and look for 

opportunities to seize on infractions.  Id. at 67.  Service member accounts collected 

by Human Rights Watch support this kind of widespread “singling out.”  Id.   

MST can also trigger a pattern of destructive behavior.  Id.  As DoD’s Kurta 

Memo explains, “[m]ental health conditions” including those stemming from 

sexual assault and sexual harassment, “inherently affect one’s behaviors and 

choices causing veterans to think and behave differently than might otherwise be 

expected.”  Kurta Memo at 4.  Survivors can suffer from PTSD symptoms that 

increase risk-taking behaviors, distract them on the job, and increase substance 

abuse.  Booted at 67.  Lacking empathy or proper context, superiors often view 

these behaviors as simple infractions rather than symptoms of trauma. 

B. Wrongful administrative separations severely limit survivors of 
military sexual assault from receiving the benefits of medical 
retirement 

As alluded to throughout this brief, wrongful administrative separations can 

devastate the lives of survivors of military sexual assault by stigmatizing them and 

denying them post-service assistance and, as discussed in this part, significant 

benefits.   

As one expert testified, almost half of all personality disorder discharges 

occur within the first year of service.  U.S. House of Representatives, Committee 
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on Veterans’ Affairs, Personality Disorder Discharges: Impact on Veterans’ 

Benefits, testimony of Dr. Jack W. Smith, Deputy Assistant Secretary of Defense 

for Clinical and Program Policy, U.S. Department of Defense (September 15, 

2010) (discussing discharges between 2002 and 2007).  Because service members 

who depart the military before a 24-month period or before the end of an 

enlistment term receive no disability benefits, service members discharged for 

personality disorder often cannot access these important resources.  Booted at 26–

27. 

Misbehavior discharges wreak even more havoc on access to veteran 

benefits.  The “Other Than Honorable” characterization associated with 

misbehavior discharges precludes access to health care, accrued leave, 

unemployment benefits after service, federal hiring preference, burial rights, 

commissary access, educational assistance, and—most pertinent to this 

discussion—medical retirement  Id. at 29.  These veterans “are also often excluded 

from a range of important services from the state or from aid organizations 

including homeless shelters, tuition benefits, or programs offering employers 

incentives to hire veterans.”  Id.   

In contrast to administrative separation, medical retirement discharges carry 

none of the stigma associated with personality disorder or misconduct discharges.  

Booted at 5, 30.  In addition, the military’s contemporary policies provide service 
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members in the medical discharge track with far greater procedural protections 

than those in the administrative separation track.  Id. at 30. 

C. The Court of Federal Claims’ decision would deny a crucial tool 
that helps sexual assault survivors obtain the benefits of medical 
retirement 

As the DoD recognized in the Hagel and Kurta Memos, military sexual 

assault survivors, like combat-trauma victims, are entitled to better treatment.  But 

the Vazirani Memo and the Court of Federal Claims’ decision below would 

operate to foreclose an important tool for fostering better outcomes for survivors of 

MST by denying liberal consideration of their requests to correct their records to 

reflect medical retirement. 

Consider the plight of Doyon when he applied to recharacterize the reasons 

for his discharge and obtain deserved retirement benefits attributable to PTSD.  He 

was discharged from the Navy in 1968 on the basis of a personality disorder .  He 

was not at that time considered for medical retirement.  In September 2017, 

following the publication of the Hagel Memo in 2014 and the Kurta Memo in 

2017, Doyon sought correction of his military records to, among other things, 

reflect that  he was medically retired due to a physical disability (namely, PTSD).  

To support his application, Doyon submitted a psychiatric report that opined that:  

“(i) Mr. Doyon experienced manifestations of PTSD at the time of his military 

discharge from the military, (ii) his medical history was inconsistent with a 
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personality disorder diagnosis, and (iii) his separation from the Navy for 

unsuitability was ‘not an appropriate disposition.’” Doyon, 58 F.4th at 1241 

(quoting J.A. at 1423-39).  The BCNR then sought an advisory opinion from a 

Navy council of review, and the council’s medical advisor concluded that there 

was “insufficient evidence” to support Doyon’s unfitness claim.  The medical 

advisor did suggest that reconsideration might be appropriate “[s]hould further 

evidence surface supporting unfitness or a disability retirement.” Id.  Doyon 

responded to the medical advisor’s report and, per the advisor’s suggestion, 

submitted a further responsive report from his psychiatrist.  In November 2018, the 

BCNR denied Doyon’s petition, concurring with the Navy medical advisor and 

concluding that evidence did not support a determination that Mr. Doyon had a 

PTSD-based physical disability.  Id.  As to Doyon’s psychiatric reports (and recent 

VA ratings), the BCNR stated that “these findings were made too distant in time 

from 1968 to be probative of [Mr. Doyon’s] fitness for continued naval service in 

1968.” Id. (citing J.A. at 1050).  At the same time, the BCNR concluded that there 

was “more than enough evidence” to support the personality disorder diagnosis 

made in 1968.  Id. at 1241-42. 

The irony here should not be left unsaid.  In 2017, after the military services 

policies had changed and a door was cracked open through which Doyon might 

finally walk and obtain what he justly deserved, the Navy resisted Doyon’s efforts 
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generally and adopted a classic “heads we win, tails you lose” stance as it related 

to fitness:  either the DoD was right in classifying him as having a personality 

disorder in 1968 or Doyon’s contrary, more modern evidence was too distant in 

time.  If the Court were to permit the military services to bifurcate discharge and 

fitness and apply liberal consideration to the former but not the latter, some things 

would improve but other crucial matters would not.  The failure here belonged to 

the military service, not to the veteran.  Liberal consideration of fitness is critical to 

ensure better treatment of our warriors like Doyon who suffer from PTSD as well 

those who were victims of MST. 

In light of the well-documented patterns of wrongful administrative 

separation for survivors of sexual trauma, a records correction that updates an 

involuntary, “unsuitability” separation to a “medical retirement” could make a 

world of difference for survivors and unlock a variety of benefits.  The veterans 

who would benefit from such a change likely number in the thousands.  The vast 

population of military sexual assault survivors deserve a fair shot at obtaining the 

full measure of benefits they earned in the line of duty to their country.   

CONCLUSION 

For the reasons discussed above, this Court should reverse the Court of 

Federal Claims’ erroneous decision that the BCNR applied liberal consideration to 

Bee’s request to correct his discharge records to reflect that he should have been 
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medically retired as unfit, and the Court should clarify once again that liberal 

consideration applies to such requests. 
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