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I. Interest of Amici Curiae1 

In assessing whether Mr. William Bee could perform the “common military 

tasks” of a Marine Corps Infantry Unit Leader under SECNAVINST 1850.4E, 

encl. 3, pt. 3, § 3304(a)(1)), the Court of Federal Claims found combat duty, such 

as combat tasks, activities, or training, only occurs during foreign deployments in 

the presence of an enemy combatant.  This interpretation allows the military to 

disregard a service member’s inability to perform the combat duties required of 

certain military occupational specialty (“MOS”) ratings stateside.  If that inability 

is disregarded, service members may be deemed “fit for duty” when being assessed 

for medical retirement even though they cannot perform their stateside combat 

duties. 

Amici Edward Byers, David Terpstra, Sean Conley, and Mark Delay 

(collectively, “Amici”), all decorated Navy veterans who have retired from their 

combat roles, offer their perspectives on the combat activities they engaged in 

within United States territory, irrespective of deployment or presence of any 

enemy combatant, and the consequences of equating combat and deployment.   

  

 
1No party’s counsel authored this brief in part or in whole.  No party or party’s counsel 

contributed money to fund preparing or submitting this brief.  No person other than Amici Curiae 

or their counsel contributed money that was intended to fund preparing or submitting the brief.  

Counsel of record for all parties consented to the filing of this brief.   

Case: 24-2306      Document: 22     Page: 7     Filed: 12/13/2024



 

2 

 

II. Introduction & Summary of Argument 

Appellant William Olas Bee (“Appellant” or “Mr. Bee”) applied to the 

Board for Correction of Naval Records (the “Board”) asking it to correct his 

records to award a medical retirement from the Marine Corps rather than a 

voluntary separation.  The Board denied Mr. Bee’s application, and he appealed to 

the U.S. Court of Federal Claims (the “COFC”).  In also denying him relief, the 

COFC equated “combat” with “deployability”—an oversimplified interpretation 

that fails to consider the intensity and countless forms of combat training that occur 

stateside irrespective of deployment.  If not corrected, the COFC’s fundamental 

error has significant consequences for the veteran community because it affects the 

assessment of service members’ fitness for duty, dramatically reducing their rights.  

Specifically, this determination will allow the military to disregard a service 

member’s inability to perform the significant combat duties that occur during 

stateside service for certain MOS ratings and deem that person “fit” even if unable 

to perform combat training duties required of his or her “office, grade, rank, or 

rating.”  See SECNAVINST 1850.4E, encl. 3, pt. 3, §§ 3301-3302, 3304(a)(1).  In 

other words, because the military could ignore the inability to perform certain key 

duties, service members may not receive the medical retirement benefits they 

would otherwise be entitled to if had they been found “unfit.”  Amici submit this 
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brief to dispel the notion that combat activities only occur while on deployment 

and highlight the effect the COFC’s finding could have on the military community. 

Among other contentions below, Appellant argued that the Board did not 

follow Department of Defense Instruction (“DoDI”) 1332.32 and SECNAVINST 

1850.4E, encl. 3, pt. 3, § 3304(a) and evaluate whether he could “reasonably 

perform” the “Common Military Tasks” of an Infantry Unit Leader.  Bee v. United 

States, Case No. 21-1970, 2024 WL 3912596, at *17 (Fed. Cl. Aug. 23, 2024) 

(summarizing Mr. Bee’s argument that “preparing for and engaging in operational, 

deployable combat duty are the core common military tasks that an Infantry Unit 

Leader ‘could reasonably be expected to perform.’”).  The COFC did not 

meaningfully address this argument and instead simply concluded that it “rehashes 

the issue of deployability.”  Id. at *13.  It emphasized that “the ability to engage in 

combat, like the ability to deploy, cannot serve as the sole basis for a finding of 

unfit,” making it clear that its logic equated “combat” with “deployability.”  See id.  

In fact, the COFC went as far as to conclude that “given the rarity of military 

engagements on American soil, combat is not a ‘common military task’ for soldiers 

in a stateside environment[,] and that “it is difficult to conceive of a circumstance 

in which a soldier who is not deployed can reasonably expect to engage in combat 

with the enemy.”  Id.   
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This is demonstrably false.  Combat activities are not confined to that which 

occurs during deployments to foreign soil when faced with an enemy combatant.  

Indeed, for combat MOS ratings, combat activities are a crucial component of 

stateside service, as supported by the experiences of Amici, all Navy veterans who 

possessed combat MOS ratings.  Moreover, federal statutes and Department of 

Defense regulations make plain that combat-related activities are not limited by 

geographic location or presence of an enemy.  Instead, these statutes and 

regulations expressly acknowledge that combat activities occur stateside.  By 

erroneously limiting combat activities to only that which occurs when deployed, 

the COFC effectively disregarded the significance and frequency of combat 

activities that take place in the United States.  For a service member with a combat 

MOS rating who can no longer participate in combat activities while training, this 

decision could make all the difference between being found “fit” or “unfit” during 

the medical retirement assessment. 

A. Combat is a Significant and Frequent Component of Certain 

Service Members’ Stateside Service.  

Amici each served in the U.S. Navy in combat Navy Enlisted Classifications 

(“NEC”).2  Veterans who had combat classifications describe their stateside service 

as combat-focused.  Indeed, Amici’s stateside service consisted of intensive 

 
2 NEC ratings are functionally similar to MOS ratings.  NEC ratings are used for Navy service 

members while MOS rating are used for those in the U.S. Marine Corps.  These terms are used 

interchangeably throughout.  
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combat training for the primary purpose of replicating the combat conditions they 

would experience overseas.  Equating combat with deployability disregards the 

combat-intensive training they endured and overcame stateside. 

1. Edward Byers 

On December 8, 2012, a team of Navy SEALs including Master Chief 

Special Warfare Operator (Ret.) Edward Byers stormed a compound in 

Afghanistan where an American doctor, Dilip Joseph, was held hostage by enemy 

militants.  As they approached the compound, the forward-most SEAL shot at an 

enemy guarding the building who then retreated inside.  Once Master Chief Byers 

breached the building’s make-shift door, the SEALs maneuvered their way into the 

building and immediately faced enemy fire.  Inside, Master Chief Byers threw 

himself over Dr. Joseph to protect him from the exchange of gunfire in the room.  

Simultaneously, Master Chief Byers pinned a nearby enemy to the wall until his 

teammate neutralized the final threat.3 

Master Chief Byers and his rescue team then evacuated the hostage to a local 

airbase.  During the flight, Master Chief Byers rendered medical aid to a teammate 

who was shot during the rescue and who would die of his wounds.  For his 

extraordinary courage, skill, and leadership, Master Chief Byers received the 

 
3 MEDAL OF HONOR RECIPIENT EDWARD C. BYERS. JR., https://www.navy.mil/medal-of-honor-

recipient-edward-c-byers-jr/ (last visited Dec. 13, 2024).   
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Medal of Honor on February 29, 2016.  He was only the sixth Navy SEAL to earn 

the nation’s highest military honor.  His long list of accolades also includes two 

Purple Hearts and five Bronze Star Medals with Valor device.   

The skills Master Chief Byers demonstrated on that mission did not come 

overnight.  He had prepared through years of intensive and realistic combat 

training in the United States.  His training was designed to simulate the most 

challenging and dangerous scenarios he could face overseas.  Any less would be a 

disservice because, as he states, “you fall to the level of your training.” 

Byers grew up on a farm in Ohio that proudly flew an American flag in the 

front yard.  Feeling called to serve, he joined the Navy in 1998.  He first served as 

a Hospital Corpsman in the Marines, then as a Navy Special Warfare Operator, 

commonly known as a Navy SEAL.  A Navy SEAL: 

[p]erforms unconventional and special warfare operations in support of 

fleet, unified, and specified commanders. Collects hydrographic, 

terrain, and target intelligence in and from coastal, riverine, and other 

restricted water areas. Performs parachuting (static line and freefall) 

and demolition of explosives as an essential portion of assigned duties 

and is qualified in the operational use of all types of SCUBA. 

 

MANUAL OF NAVY ENLISTED MANPOWER AND PERSONNEL CLASSIFICATIONS AND 

OCCUPATIONAL STANDARDS VOLUME II, Navy Enlisted Classifications (NECs) 

(“NAVPERS 18068F Vol. II”), at 117 (Oct. 2024). 

Master Chief Byers’s stateside training heavily involved combat activities 

and was specially tailored to reproduce the combat conditions that would occur on 
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deployments.  Thus, a significant portion of Mr. Byers’s stateside service consisted 

of full mission profiles, or FMPs.  These were elaborately detailed scenarios that 

involved various equipment, military organizations, and personnel with a common 

objective: replicate the information and conditions that they would encounter on 

deployment.   

For example, one FMP required Master Chief Byers and his team to 

parachute into unknown territory at night, as if they were infiltrating enemy lines.  

They implemented the same tactics, carried the same weapons, and used the same 

technology they would use in war, such as night vision goggles, oxygen masks, 

body armor, firearms, ladders, and other gear.  To accomplish this mission, Mr. 

Byers was required to consider the exact same variables that arise on deployment, 

such as calculating jump points and navigating by compass to a GPS coordinate.  

Once on the ground, Mr. Byers and his team would carry out the FMP as if in 

enemy territory, often involving live fire and detonating explosives.   

These training missions were inherently dangerous.  A small miscalculation 

could lead to death: pulling a parachute one second too early or too late could 

cause a SEAL to slam against another in freefall or get tangled in a teammate’s 

parachute lines.  Indeed, Mr. Byers had multiple teammates pass away from 

injuries that occurred during stateside training.  
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FMPs were not limited to airborne training but also extended to urban and 

maritime warfare.  For example, Master Chief Byers trained with his team in real, 

abandoned cities using live fire, explosives, and sound-generating devices to 

imitate incoming grenades, mortars, and bombs.  Their training required them to 

breach doors, clear rooms, and fire at targets in close proximity to each other.  For 

close-quarters combat training, Master Chief Byers was trained in mixed martial 

arts, with a focus on how to handle or disable prisoners and hostages. 

These FMPs exemplify only some of the combat-related training that takes 

place stateside.  Master Chief Byers was deployed 11 times and retired in 2019.     

2. David Terpstra 

Petty Officer First Class (Ret.) David Terpstra enlisted in the Navy 

immediately upon graduating high school in 2013.  After a grueling training 

period, he also became a Navy SEAL.  Petty Officer Terpstra’s awards include, but 

are not limited to, a Navy Good Conduct Medal, Global War on Terrorism Service 

Medal, Joint Service Commendation medal, and National Defense Service Medal.  

The same NEC description set out for Master Chief Byers, supra, applied to Petty 

Officer Terpstra.  Because of a serious combat-related injury incurred during 

stateside training, Petty Officer Terpstra was medically retired and did not have the 

opportunity to deploy.   
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As with Master Chief Byers, every aspect of Petty Officer Terpstra’s 

stateside SEAL training was specifically and intentionally designed to replicate the 

warfare that could occur on enemy soil.  This goes far beyond physical strength 

and conditioning.  He and his peers followed the mantra, “you train how you 

fight,” meaning every element of training must be realistic and executed in the 

exact same way it would be implemented against an adversary.   

To simulate a SEAL’s responsibilities during war, Petty Officer Terpstra 

was tasked with a variety of mission-oriented training exercises.  For instance, he 

was tasked with executing multiple combat dives that consisted of planting mock 

explosive or surveillance devices on ships or piers while submerged underwater.  

Petty Officer Terpstra used the same diving gear, weapons, and other equipment 

that are used and carried on deployment.  He was required to plan and execute all 

aspects of the exercise, including insertion points and where to plant the explosive 

on the ship, while taking into account changing ocean currents and meteorological 

conditions.   

Petty Officer Terpstra was also required to complete extensive close-quarters 

combat training, which was intended to replicate combat with an enemy 

combatant.  This training occurred in specially-built structures, or “kill houses,” 

designed to withstand explosives, live fire, and which are manipulable to replicate 

different interior setups.  As part of this training, Petty Officer Terpstra entered the 
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building with other SEALs, fired live ammunitions in close quarters with others 

(while they did the same), and employed tear gas, smoke grenades, and flashbangs.  

These exercises were completed both in the day and at night using night-vision 

optics.  Live explosives in small quarters were also detonated to breach locked 

doors and used for other training purposes.  The objective of these exercises was to 

simulate missions abroad, such as terminating targets, eliminating threats, and 

locating hostages within buildings.  Many other war simulation exercises also 

required the use of live ammunition and explosions, such as ambush training, 

where friendly cross-fire was a real and significant risk.  Stateside training also 

exposed Petty Officer Terpstra to artillery simulators, tear gas, and a myriad of 

other devices meant to imitate warfare.   

For hand-to-hand combat training, Petty Officer Terpstra experienced real 

impact indistinguishable from that experienced on foreign soil.  Petty Officer 

Terpstra went through “combatives” training to learn how to handle the enemy if 

you do not have ability to fire a weapon or detain them as prisoners.  This can take 

many forms, including hand-to-hand combat and martial arts, or involve batons 

and other blunt instruments like the butt of a mock firearm.  Over the course of the 

training block, Petty Officer Terpstra was struck repeatedly in the head so many 

times and with such force that he sustained a subdural hemorrhage.  This event 

lead to a long-term hospitalization, more than four major head surgeries, seizures, 
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diminished mobility, radiating sensations, migraines, and hormone dysfunction. 

Ultimately, the entire right side of Petty Officer Terpstra’s skull was removed and 

replaced with a 3D-printed polymer implant.  Despite these injuries, Petty Officer 

Terpstra requested to be deployed, but the Navy denied his medical waiver request 

and referred his case to a medical board.  Petty Officer Terpstra never had the 

chance to deploy overseas but was nevertheless subjected to forces designed to 

closely mimic overseas combat.  As a result of his head injuries, he was medically 

retired by the medical board’s unanimous decision. 

3. Sean Conley 

Chief Petty Officer (Ret.) Sean Conley served in the U.S. Navy for 16 years, 

enlisting in 2004.  He is a decorated veteran with multiple medals and recognitions, 

including but not limited to the Combat Action Ribbon, Army Commendation 

Medal, Joint Service Achievement Medal, two Navy and Marine Corps 

Achievement Medals, and a Presidential Unit Citation, among many others.    

Chief Petty Officer Conley served as an explosive ordnance disposal (EOD) 

technician for a majority of his military career and was medically retired in 2020.  

As an EOD, Mr. Conley performed the following combat-focused operations: 

location, identification, render safe and disposal of foreign and 

domestic ordnance including conventional, chemical, biological, 

nuclear, underwater, and improvised explosive devices enabling access 

during military operations in support of Carrier and Expeditionary 

Strike Groups, Mine Countermeasures, Naval Special Warfare, and 

Army Special Forces . . . Supports and conducts ordnance related 
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intelligence collection and counter-terrorism operations. . . . Duties 

include performing open and closed circuit SCUBA diving, explosive 

demolitions, parachuting, tactical delivery, and extraction by 

unconventional insertion methods and small arms proficiency. 

 

NAVPERS 18068F Vol. II at 102 (Oct. 2024).  In addition to his EOD-specific 

responsibilities, he was a part of the United States Special Operations Command 

SOCOM, meaning he could be put on a special forces team at any time.  

During his service, Chief Petty Officer Conley engaged in required combat 

activities not only when he was deployed but also during stateside military 

trainings necessary to maintain readiness.  Training was a duplicate of his 

deployment duties.  Preparing for duties EOD duties involved—while stateside—

responding and handling every type of explosive that could be encountered during 

a deployment, such as improvised explosive devices (IEDs), unexploded 

ordnances, and torpedoes.  This training did not occur in some controlled 

laboratory but rather in a combat-simulated environment that became increasingly 

realistic, culminating in live fire and real explosion in close-quarter scenarios.   

War simulations were another essential part of Chief Petty Officer Conley’s 

stateside training.  For example, Chief Petty Officer Conley and his team used live 

fire while navigating structures to practice locating and clearing hostages and 

targets.  Additionally, he and his team practiced loading and unloading from an 

armored truck while simulating being under enemy fire through use of flash bangs 

and sound generating explosions to simulate incoming artillery.  Chief Petty 
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Officer Conley’s training also included mobility training, which occurred in 

abandoned, real cities meant to demonstrate how to enter towns, respond to threats, 

and exit safely when their convoy was under attack.  Real explosives, vehicles, 

villages and buildings simulated realistic combat environments.  These scenarios 

sometimes also included additional problems, such as a nerve agent leak.  The 

training entailed setting up countermeasures by going through a task list and 

ensuring safety, driving to the simulated area, maintaining security postures, and 

resolving threats while working with an asset.  Such stateside training was 

specifically intended to replicate wartime conditions.  

Being an explosive ordnance disposal expert also required Petty Officer 

Conley to maintain proficiency in freefalling, static line jumping, and deep sea 

diving.  These proficiencies were key because an EOD must possess the skills 

necessary to accompany the team to the location where the EOD’s expertise are 

then applied.    

Chief Petty Officer Conley’s experiences highlight combat training occurs 

stateside and not only during deployment. 

4. Mark Delay 

Master Chief Hospital Corpsman (Ret.) Mark Delay joined the Navy after 

graduating from high school, inspired by his family members who had served in 

the Vietnam war.  He is a decorated veteran with over sixty medals and 
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recognitions, including a Purple Heart, three Combat Action Ribbons, a Navy and 

Marine Corps Achievement Medal with Combat V (indicating valor), and 

numerous other campaign and service medals.  Today, he works as a United States 

Special Operations Command (SOCOM) Recovery Care Coordinator.  

Master Chief Delay possessed three NECs: (1) Surface Force Independent 

Duty Corpsman; (2) Field Medical Service Technician; and (3) Naval Special 

Warfare (Combat Service Support).  Combined, Master Chief Delay was a non-

doctor medical provider for special warfare forces; he provided the first line of 

medical care for wounded Navy SEALs, coalition forces, and detained enemy 

combatants during special warfare operations.  See NAVPERS 18068F Vol. II at 

90, 92, 304.  To do so, being combat-ready was essential.  

Master Chief Delay was a member of the Navy but was assigned to a Marine 

Corps infantry company in approximately 2004.  He was required to attend the 

Field Medical Training Battalion (FMTB) before he could attend training with the 

Marine Corps infantry company he was assigned to.  FMTB is a course that 

teaches Navy service members how to function within a Marine Corps unit.  This 

was not combat training.  Rather, he learned Marine Corps fundamentals, such as 

Marine Corps rank and structure, battalion organization, Marine Corps history and 

tradition, how to wear a Marine Corps uniform, gear maintenance, and even the 

Marine Corps Hymn.  It was a program designed to assimilate a Navy service 
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member into Marine Corps culture.  The only time he used his weapon during 

FMTB was at a firing range.   

In stark contrast to the FMTB course, Master Chief Delay subsequently 

received extensive combat-oriented stateside training, consisting of a myriad of 

exercises to prepare him to eventually execute objectives and “close with and 

destroy the enemy,” a Marine Corps motto.  This training prepared him both to 

become part of a Marine Corps infantry unit and to work alongside Navy SEALs, 

both of which he did on multiple deployments.  This included intensive 

individualized training with close quarters-combat, weapons and firearms, 

explosives, and hazardous material.  Master Chief Delay also trained with live 

explosives to gain entry into buildings or mitigate threats and handled rockets and 

grenades.   

Master Chief Delay also received hazardous activity training, such as 

ground, air, and boat tactical movement, special extraction training, helicopter 

infiltration and exfiltration training, small and heavy weapons training, and 

explosives training with rockets, grenades, and explosive charges.  He was 

required to remain proficient and qualified in these areas. 

Beyond individual training, Master Chief Delay participated in specialized 

group combat training involving tactical exercises in anticipation of specific land, 

air, and sea warfare operations.  For example, land warfare consisted utilizing 
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small unit tactics in different scenarios and terrains, while combat clearance 

involved moving through a target as a unit.  The very purpose of such training was 

to simulate actual war. 

Master Chief Delay’s experiences highlight the combat-related tasks and 

training that occur stateside, and not only during deployment.  He retired from the 

Navy in 2023.   

B. Federal Statutes and the Department of Defense Acknowledge 

Combat Activities Occur Stateside And Not Only During 

Deployment.  

Federal statutes and Department of Defense regulations reflect and affirm 

the experiences that Amici have set out above regarding their participation in 

combat activities while stateside.  As set out below, these provisions recognize that 

combat duties can and do occur stateside in the absence of an enemy combatant.  

The COFC’s determination to the contrary is incorrect as a matter of both fact and 

law. 

1. Combat-Related Special Compensation, 10 U.S.C. § 1413a   

The Combat-Related Special Compensation (CRSC) program provides 

compensation to retired service members who suffered a “combat-related 

disability.”  10 U.S.C. § 1413a(e).  A “combat-related disability” is defined as a 

disability incurred: “(A) as a direct result of armed conflict; (B) while engaged in 

hazardous service; (C) in the performance of duty under conditions simulating war; 
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or (D) through an instrumentality of war.”  10 U.S.C. § 1413a(e)(2).4  These 

various definitions of “combat-related” demonstrate that combat includes stateside 

training and is not confined geographically or by the presence of an enemy 

combatant. 

To begin, by definition, “the performance of duty under conditions 

simulating war” presupposes the absence of actual warfare and enemy combatants.  

10 U.S.C. § 1413a(e)(2)(C) (emphasis added).  Moreover, the Department of 

Defense’s guidance on this section5 explicitly identifies various military training 

exercises.  DoD CRSC Program Guidance, Attachment 1-1 at 1 (“conditions 

simulating war” includes “military training, such as war games, practice alerts, 

tactical exercises, airborne operations, leadership reaction courses, grenade and 

live fire weapons practice, bayonet training, hand-to-hand combat training, 

repelling, and negotiation of combat confidence and obstacle courses.”).  The 

Amici’s descriptions of war simulations involving tactical exercises in realistic 

environments with live ammunition, hand-to-hand combat training, and explosions 

would qualify as combat-related under this prong. 

 
4 “Combat-related disability” is also separately defined as a disability “attributable to an injury 
for which the member was awarded the Purple Heart . . . .”  10 U.S.C. § 1413a(e)(1).  
5 Combat-Related Special Compensation (CRSC) Section 1413a, Title 10, United States Code, As 
Amended Revised Program Guidance January 2004 (April 15, 2004), available at 
https://militarypay.defense.gov/Portals/3/Documents/CRSC_Guidance_104.pdf. (“DoD CRSC 
Program Guidance”).  
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Similarly, a veteran can incur a “combat-related disability” through an 

“instrumentality of war,” 10 U.S.C. § 1413a(e)(2)(D), which is defined as: 

a vehicle, weapon or device designed primarily for military service and 

intended for use in such service at the time of the occurrence or injury.  

[This] include[s] wounds caused by military weapons and combat 

vehicles, and injuries or illnesses caused by fumes, gases, or explosion 

of military ordnance, vehicles, or material. 

 

DoD CRSC Program Guidance, Attachment 1-1 at 1.  The Department’s Guidance 

is explicit that “an actual period of war or in a combat zone is not required.”  Id. 

(emphasis added); see also App’x A to DD Form 2860 (“CRSC Application”).6  

Training with instrumentalities of war stateside is necessary to use those 

instrumentalities when deployed.  As result, injuries like Mr. Terpstra’s that occur 

during stateside training would be considered combat-related under this prong.  

Like war simulations, an instrumentality of war is neither geographically restricted 

to enemy territory nor temporally limited to times of war.   

Likewise, “engag[ing] in hazardous service,” is also a combat-related 

activity.  10 U.S.C. § 1413a(e)(2)(B).  Hazardous service includes but is not 

limited to “aerial flight, parachute duty, demolition duty, experimental stress duty, 

and diving duty.”  DoD CRSC Program Guidance; CRSC Application.  Such 

hazardous service need not occur during a deployment since the definition 

 
6 The language in the CRSC Application largely tracks the DoD CRSC Program Guidance.  The 

CRSC Application may be found at https://militarypay.defense.gov/Benefits/New-Retired-

Benefits-Program/  
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encompasses “duties that present a higher degree of danger . . . [from] actual or 

simulated armed conflict.”  DoD CRSC Program Guidance (emphasis added); 

CRSC Application.  Indeed, parachute diving and deep sea diving were common 

stateside training elements for all Amici.  Moreover, “demolition duty” includes, 

among other things, using explosives to demolish “objects, obstacles, or 

explosives,” or “participat[ing] as students or instructors” in the training of using 

live explosives.  DoD Financial Management Regulation, 7000.14-R § 

240401(B)(1)-(2) (emphasis added).   

Lastly, a combat-related activity includes “armed conflict.”  10 U.S.C. § 

1413a(e)(2)(A).  Notably, only the guidance for “armed conflict” involves enemy 

combatants: “[a]rmed conflict includes a war, expedition, [etc.] … in which 

Service members are engaged with a hostile or belligerent nation, faction, force or 

terrorists.”  DoD CRSC Program Guidance; see also CRSC Application.  The 

requirement that an enemy be present under this condition underscores the absence 

of a such a requirement in the other three.  

2. Tax-Free Treatment of Combat-Related Compensation, 26 

U.S.C. § 104(b)(2)(C) 

In addition to the CRSC program, the tax code acknowledges that combat 

activities take place separate and apart from deployment and contact with foreign 

enemies.  Compensation received for a combat-related injury is exempt from gross 

income tax.  See 26 U.S.C. § 104(b)(2)(C).  In this context also, combat-related 
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“covers injuries and diseases attributable to the special dangers associated with 

armed conflict or the preparation or training for armed conflict.”  DoDI 1332.38 

§ 10.2(b) (emphasis added).  To determine whether medical retirement pay 

receives this tax-exempt treatment, the Physical Evaluation Board provides a 

“combat-related opinion,” using essentially7 the same four definitions of “combat-

related” as used in the CRSC program.  Id.; SECNAVINST 1850.4E, encl. 3, pt. 3, 

§§ 3501, 3503-3507.  Therefore, under the tax code, too, “combat-related” includes 

military trainings.  DoDI 1332.18 § 10.2(b)(2).   

III. Conclusion 

Each Amici performed stateside the very activities that federal statutes and 

regulations define as combat-related.  E.g., 10 U.S.C. § 1413a(e)(2); DoDI 1332.38 

§ 10.2(b).  Federal statutes and supplementary material from the Department of 

Defense and Secretary of the Navy explicitly and implicitly acknowledge that such 

combat activities occur stateside.  The lower court’s decision poses a direct harm 

to service members who may be wrongly deemed fit for duty despite being unable 

to perform essential, stateside combat tasks, risking further injury to them and to 

others when returned to active duty.  Finally, veterans may be wrongfully denied 

 
7The only immaterial difference is that the tax code uses the term “extrahazardous activity,” 26 
U.S.C. § 104(b)(3) (emphasis added), but “extrahazardous” is defined the same as “hazardous 
activity.”  Compare SECNAVINST 1850.4E, encl. 3, pt. 3, § 3505 (“Extra Hazardous”), with 
DoD CRSC Program Guidance, Attachment 1-1 at 1 (“hazardous service”).  In addition, the 
Department of Defense finds these terms to be interchangeable.  See DoDI 1332.18 § 10.2(b)(2) 
(defining the term “hazardous activity” even when explicitly referring to 26 U.S.C. § 104(b)(3)). 
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the medical retirement benefits they earned, leaving them without the support 

necessary to successfully transition out of service.  As President Lincoln said, we 

must “care for him who shall have borne the battle.”  The lower court’s decision 

threatens this fundamental duty by failing to recognize the essential nature of 

stateside training and its role in protecting both service members and veterans. 
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