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STATEMENT OF RELATED CASES
We are not aware that any other appeal in or from the same civil action or
proceeding in the originating tribunal was previously before this or any other appellate

court.
JURSDICTIONAL STATEMENT

We do not disagree with Mr. Bee’s Statement of Jurisdiction

vii
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STATEMENT OF THE ISSUES

1. Mr. Bee’s complaint asserts he believed he was unfit as a result of the
conditions he asserts were unfitting in 2013 and voluntarily separated from the
Marines that year. He did not file his complaint, however, until eight years later. Is
his claim barred by the six-year statute of limitations?

2. At issue is a decision of the Board for Correction of Naval Records
(BCNR), finding that Mr. Bee had not demonstrated error or injustice in his voluntary
discharge, as he had not shown that he was unfit for duty on discharge and, therefore,
as such was not eligible for a disability retirement. Mr. Bee urges this Court to
substitute its judgment for that military judgment, arguing that the board did not
propetly assess his fitness in light of the duties expected of a servicemember in his
“office, grade, rank, or rating.” Did the board properly consider the duties that Mr.
Bee was reasonably expected to perform?

3. Mr. Bee contends that the board should have applied “liberal
consideration to his retirement request.” Should it have, and if so, did the board
apply liberal consideration “in all but name,” as the trial court found?

4. Mzr. Bee disagrees with how the BCNR assessed certain evidence. Is the
board’s decision in those regards arbitrary and capricious and lacking substantial

evidence?



Case: 24-2306  Document: 39 Page: 10 Filed: 02/05/2025

STATEMENT OF THE CASE!'
I. Introduction

Mr. Bee served in the Marine Corps from 2000 through 2013. He deployed in
support of combat operations on multiple occasions, was injured, and received
diagnoses of traumatic brain injury (ITBI) and post-traumatic stress disorder (PTSD).
Mr. Bee voluntarily requested to leave military service, exiting with an honorable
discharge in April 2013, and reporting on his discharge physical he had an “excellent
general overall feeling.” Prior to separating from the Marine Corps, his performance
evaluations lacked any indication of performance limitations and indicated he was
more than capably performing.

Here, Mr. Bee contends that he was not fit for duty at the time of his discharge,
and believed then because of his TBI and PTSD conditions, he was not capable of
performing as an infantry Marine. Instead of asserting as much then, however, Mr.
Bee submitted a voluntary request to leave the service pursuant to the Marine Corps
Voluntary Separation Program (VSP), whereby he received $106,956.18 in separation
pay, and was awarded an honorable discharge and a reenlistment code of RE-1A (fully
qualified for reenlistment). Despite his pre-discharge knowledge of his condition and

belief that he was unfit, it was not until October 2021, that Mr. Bee submitted his

! Pursuant to Federal Circuit Rule 28(b), we have included a statement of the case
because of specific areas of disagreement with defendants-appellants’ incomplete
statement of the case.
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complaint to the Court of Federal Claims, more than two years beyond that court’s
jurisdictional reach.

In his claim to the BCNR that preceded his complaint, the BCNR reviewed all
of the medical evidence, acknowledged both the TBI and PTSD he asserts rendered
him unfit, yet based on his actual performance of duty under those conditions, found
that he was fit to serve, a uniquely military judgment Mr. Bee now asks this Court to
make.

II. The Navy and Marine Corps Disability Evaluation System

10 U.S.C. § 1201(a) authorizes the Secretary of a military department to
separate or retire a service member upon determining that the member is “unfit to
perform the duties of the membert’s office, grade, rank, or rating because of physical
disability incurred while entitled to basic pay.” Under the authority of Department of
Defense Instruction (DoDI) 1332.38, Secretary of the Navy Instruction
(SECNAVINST) 1850.4E implements the Department of the Navy’s Disability
Evaluation System (DES).?

That instruction provides that it “is not within the mission of the Department of
the Navy to retain members on active duty . . . to provide prolonged, definitive

medical care when it is unlikely the member will return to full military duty.”

SECNAVINST 1850.4E, § 1005. Accordingly, “line commanders, commanding

2 DoDI 1332.38 (Nov. 14, 1996, as amended July 10, 2006) and SECNAVINST
1850.4E (Apr. 30, 2002) have been cancelled and superseded but were in effect at the
time of Mr. Bee’s discharge.

3
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officers of MTFs |military treatment facilities] and individual medical . . . officers shall
promptly identify for evaluation by Medical Boards . . . , those members presenting
for medical care whose physical or mental fitness to continue naval service zs
questionable” 1d. (emphasis added); see also id. § 3106 (“Commanding officers of MTF's
and individual medical and dental officers are to identity promptly for referral to the
DES those members presenting for medical care whose Fitness for active duty is
questionable.”). Once so identified, “[s]ervice members shall be referred into the
DES as soon as the probability that they will be unable to return to full duty is
ascertained and optimal medical treatment benefits have been attained.” DoDI
1332.38 § E3.P1.6.1. “All members shall be referred for evaluation within one year of
the diagnosis of their medical condition if they are unable to return to military duty.”
Id. A referral occurs only when a member’s ability to perform is “questionable.”
SECNAVINST 1850.4E § 3106 at 3-2. See also DoDI 1332.38 § E4.1.3. (“Any
condition that appears to significantly interfere with performance of duties appropriate
to a service member’s, office, grade, rank or rating will be considered for MEB
evaluation.”)

The first step in the DES process is a medical evaluation by a Medical
Evaluation Board (MEB), see DoDI 1332.38 § E3.P1.1.1, a body of physicians
convened to examine the member’s medical history and determine whether the
member meets the Service’s medical retention standards. SECNAVINST 1850.4E §

2043 at 2-12. If the MEB determines the member does not meet retention standards,
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it refers the member to a physical disability evaluation board. See DoDI 1332.38. §
E3.P1.1.2. Critically, “[tjhe mere presence of disease or injury alone does not justify
referral. Referral should take place only when, in the opinion of a medical board, the
defect may materially interfere with the member’s ability to perform reasonably the
duties of his or her office, grade, rank, or rating/MOS on active duty.”

SECNAVINST 1850.4E. § 3202(c) at 3-7. Emphasis added.

Once the member is referred, a Physical Evaluation Board (PEB) determines
“the fitness of Service members with medical impairments to perform their military
duties. DoDI 1332.38, § E3.P13, SECNAVINST 1850.4E § 3302. The matter is
originally determined by an Informal PEB and, if the member disagrees with its

tindings and so-elects, a Formal PEB. SECNAVINST 1850.4E § at 4-9-10.

“Each case is considered by relating the nature and degree of physical disability
of the member to the requirements and duties that member may reasonably be
expected to perform in his or her office, grade, rank or rating.”” Id. § 3301 at 3-14. In
assessing a service member’s fitness, the PEB must “[c]onsider all relevant evidence . .
., including the circumstances of referral.” Id. § 3303 at 3-14. If “the evidence
establishes that the service member adequately performed his or her duties until the

time the service member was referred for physical evaluation, the member may be

3 For purposes of determining a Marine’s ability to perform the duties of his “office,
grade, rank, or rating,” 10 U.S.C. § 1201(a), his “rating” is his Primary Military
Occupation Specialty (PMOS), see SECNAVINST 1850.4E, § 2057(d) a 2-15 (defining
“rating” for Marines as the PMOS).

5
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considered Fit even though medical evidence indicates questionable physical ability to
continue to perform duty.” Id. § 3303(c) at 3-15.

“The sole standard to be used in making determinations of physical disability as
a basis for retirement or separation is unfitness to perform the duties of office, grade,
rank or rating because of disease or injury incurred or aggravated while entitled to
basic pay.” Id. § 3301 at 3-14. “Determining whether a member can reasonably
perform his or her duties includes consideration of” whether “[tlhe member, due to
physical disability, is unable to reasonably perform the duties of his or her office,
grade, rank, or rating . .. .” Id. § 3304(a)(1) at 3-15. “For example, whether the
member is routinely required to fire his or her weapon, perform field duty, or to wear
load bearing equipment or protective gear.” Id. However, “[ijnability to perform the
duties of his or her office, grade, rank, or rating in every geographic location and
under every conceivable circumstance will not be the sole basis for a finding of
Unfit.” Id. § 3304(a)(3) at 3-15; see also id. § 3307 (a) at 3-18 (same).* The PEB is to
“|Im]ake findings about fitness or unfitness for naval service based on preponderance
of the evidence.” Id. § 3306(b) at 3-17; DoDI 1332.38 § E3.P3.6.2 (same).

“When a member is referred for physical disability evaluation, an assessment of

the member’s performance of duty by his or her chain of command may provide

* The “following criteria may be included in the assessment: (1) [the m]edical
condition represents a decided medical risk to the health of the member or to the
welfare of other members were the member to continue on active duty . . ., [and] (2)
[the m]edical condition imposes unreasonable requirements on the military to maintain
or protect the member.” SECNAVINST 1850.4E § 3302(b) at 3-14.

6
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better evidence of the member’s ability to perform his or her duties than a clinical
estimate by a physician. Particulatly in cases of chronic illness, non-medical
documentation may be expected to reflect a member’s capacity to perform
accurately.” Id. § 3205(a) at 3-10. “When the evidence is not clear concerning a
service member's fitness, [the PEB must] attempt to resolve doubt based on further
objective investigation, observation, and evidence. Benefit of unresolved doubt shall
be resolved in favor of the fitness of the service member under the rebuttable
presumption that the member desires to be found Fit.” Id. § 3306(a) at 3-17; DoDI

1332.38 § E3.P3.6.1 (same).
III. The BCNR

Congress has authorized the Secretaries of the military departments “acting
through boards of civilians™ to “correct [| error or remove an injustice” in “any
military record.” 10 U.S.C. § 1552(a)(1). Pursuant to 10 U.S.C. § 1552(a), the
Secretary of the Navy established the BCNR to “consider and take corrective action
on the Secretary’s behalf, when authorized, or make appropriate recommendations to
the Secretary regarding applications for the correction of military records.” 32 C.F.R.
§ 723.2; see also SECNAVINST 5420.193, encl. (1) § 3(a). The Secretary of the Navy
has established regulations and procedures for the BCNR under the authority of 10
U.S.C. § 1552(a)(3)(A). See 32 C.F.R. § 723.2.

When processing an application for relief, the BCNR (1) determines whether

legal error or injustices exist in the “naval records of current and former members of
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the Navy and Marine Corps,” and (2) “make[s] recommendations to the Secretary”
accordingly. 32 C.F.R. § 723.2(a). The BCNR reviews considers applications “for the
purpose of determining the existence of error or injustice in the naval records,” but is
“not an investigative body.” Id. § 723.2(b). The BCNR “relies on a presumption of
regularity to support the official actions of public officers and, in the absence of
substantial evidence to the contrary, will presume that they have properly discharged
their official duties.” Id. § 723.3(e)(2). The BCNR will deny relief when the record
fails to “demonstrate the existence of probable material error or injustice.” Id.

Following a hearing, or where, as here, the BCNR makes a recommendation
without a hearing, the BCNR is required to “make written findings, conclusions, and
recommendations,” and in cases where 2 BCNR denies relief it will include “a
statement of the grounds for denial.” Id. § 723.6(a)(3). With exceptions not present,
the BCNR’s decision constitutes final agency action. Id. § 723.6(e)(1).
IV. Mizr. Bee’s Service History and Discharge

A.  Initial Enlistment, Deployments, And Injury

Mr. Bee enlisted in the Marine Corps in September 1999 and began his active-
duty service on June 20, 2000. Appx4269. During his first tour, Mr. Bee participated
in two combat deployments to Afghanistan — the first from September 2001 to March
2002, the second from October to December 2002. Id. Following a three-year tour as
a recruiter (earning the additional MOS (8411), 7., Mr. Bee participated in two

additional combat deployments to Afghanistan with his second infantry unit. Id.

8
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During a 2008 deployment, Mr. Bee, then a sergeant (E-5) Marine rifleman,
was “knocked unconscious from a round hitting a wall and being hit by fragments.
Appx4985. On his return, he underwent a health reassessment. He responded to an
extensive questionnaire, reporting “[n]ot difficult at all” concerning difficulty in doing
his work in the last four weeks, and rated his health as “about the same as before 1
deployed. Appx4984. The clinician noted “[p]otential TBI with persistent
symptoms” in light of the responses. Appx4986, Appx5078.

During a deployment to Afghanistan, from December 2009 until June 2010,
Mzr. Bee was involved in a fire fight, when “he aimed his rifle over a stone wall, an
enemy snipet’s shot struck the wall, dislodging a rock that struck Plaintiff in the head,
knocking him unconscious.” Appx1010 (Complaint). Later two days before his
deployment was to end, Mr. Bee was wounded by the explosions of multiple
improvised explosive devices; two fellow Marines were killed. Appx1011-1012;
Appx5023. Shortly thereafter, Mr. Bee was diagnosed with traumatic brain injury
(TBI) and, later in 2010, with PTSD. Appx4180.

In June 2010, Mr. Bee returned to the United States and was placed on limited
duty (LIMDU) effective June 21, 2010, Appx4003, serving as an infantry squad leader
with his unit until late August 2010 and, after that, as a mortar section leader until his

promotion to staff sergeant (E-6) on October 1, 2010. Appx4882.

B.  Continued Service, Voluntary Separation and Final Physical
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In September 2010, Mr. Bee was removed from LIMDU, and when he was
promoted from sergeant (E-5) to staff sergeant (E-6) on October 1, 2010, his PMOS
changed from 0311, rifleman, to 0369, infantry unit leader. Appx4887. In
preparation for his upcoming transfer, Mr. Bee’s duties were changed from mortar
section leader to his battalion’s substance abuse coordinator (SACO), a position in

which he served for less than a month and a half, until mid-November 2010. Id.

The next day, Mr. Bee transferred to Marine Corps Field Medical Training
Battalion-East (FM'TB-E), where he served for over two years, until his separation.
While there, he served as a Military Instructor, earning laudatory performance reviews
for his training of thousands of Navy medical and religious ministry personnel slated
to serve with Marine Corps units. Appx4889-4905. Among the subjects he taught
were Marine Corps combat leadership, offensive and defensive operations, land
navigation, weapons handling and marksmanship, close order drill, and field
operations familiarization.” E.g, Appx4896. As the board found, his assignment was

as a PMOS 369 (Infantry Unit Leader). Appx4259, n.29. The board further found

> While Navy medical personnel and chaplains are non-combatants, Religious
Program Specialists (RPs) serving with combat Marines are combatants. See
SECNAVINST 1730.7E, encl. (2) § 2(j)(4)(a) (“RPs are combatants and will bear arms
in connection with their military duties.”). Moreover, while Navy Combat Corpsmen
serving with Marine Corps units are non-combatants, they are permitted under the
Laws of War to be armed and to use deadly force in self-defense and in defense of
their patients against unlawful attacks. See DoD Law of War Manual, § 4.10.1
(“Military medical and religious personnel, however, may employ arms in self-defense
or in defense of their patients against unlawful attacks.”).

10
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that these duties were “ideally suited for an Infantry Unit Leader. I4. Indeed, the
board found, it ““was at a loss to identify another Marine Corps rating more
appropriate for the training of Navy Petty Officers (i.e., fellow noncommissioned
officer) in combat leadership, which was one of the stated duties of this billet reflected
in your FITREPs.” Id. at n.30.°

During his assignment to the FMTB (his last two years on active duty), Mr. Bee
received fitness reports stating his “professional and military performance is
outstanding” and ranking him in the upper half and ahead of at least 10 of his peers.
Appx4004, Appx4086-4100. Mr. Bee’s fitness reports from January 2012 through
April 2013 indicate that he was serving in a billet MOS of 0369 (Infantry Unit Leader),
and detail the Infantry Unit Leader duties he performed as a Military Instructor.

Appx4086, Appx4091, Appx4096.

In October 2012, Mr. Bee requested to separate eatly from the Marine Corps
through the Voluntary Separation Program (VSP) program, where upon approval he
would receive separation pay. Appx4399. To be eligible, Marines had to “meet all
reenlistment criteria,” must not have been “pending discharge with disability
severance pay, transferred to the temporary or permanent disability retired list,
evaluated disability retirement.” Appx4559. Mr. Bee’s request acknowledged that he

was “forgoing the benefits, financial and otherwise, of an active duty retirement,” and

¢ The board also found that his designation as an MOS 3529 (Motor Transport
Maintenance Chief) was a “clear clerical error,” as the duties he was performing were
completely unrelated to such an MOS. Appx4259 at n.29.

11
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had “been counseled on and understands the contents of the VSP, MARADMIN
544/12.” Appx4399. As part of the separation process, Mr. Bee underwent the
required separation physical and medical examinations and evaluations. I4. In his
final physical, on February 13, 2013, Mr. Bee reported “no medical problem,” that “he
[was there] for final physical,” and that he had an “excellent general overall feeling.”
Appx4145. He was observed as having “no decreased functioning ability,” and “no
sensory disturbances,” Appx4145, and as having a “normal” affect, Appx4146. Mr.
Bee was thus “deemed qualified for service,” Appx4191, and “released w/o
limitations,” Appx4149. On April 1, 2013, Mr. Bee was discharged pursuant to his
VSP request. Appx4330 (DD-214). He was separated with an honorable discharge
and reenlistment code RE-1A, /d., meaning he was fully qualified to reenlist,
Appx4256 (“the Board believed that you could have continued serving successfully if
you had chosen to reenlist.”); Appx4905 (reviewing officer in April 2013 stating,
“la]lthough MRO is leaving active duty, if he ever returns and I was given the
:opportunity, I would actively seek him out to serve with anywhere at any time.”).

V.  Course of Proceedings

A. VA Rating

On October 10, 2013, the Department of Veterans Affairs issued a Rating
Decision in response to Mr. Bee’s April 2013 application for VA disability
compensation. Appx5011. The VA diagnosed him with having a TBI and PTSD,

found that his injuries were “service connected,” and rated each condition at 70 per

12
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cent. Id. He was also rated for other conditions and received an overall disability

rating of 100%.
B. The BCNR’s Decision

In April 2018, through counsel Mr. Bee submitted an application to the BCNR,
requesting that his naval record be corrected to show that he qualified for disability
retirement at the time of his voluntary discharge on April 1, 2013. Appx4031-4033.
Mr. Bee contended that the Marine Corps erred by not convening a Medical
Evaluation Board (MEB) for him. Moreover, he contended that, had the Marine
Corps done so, the MEB would have referred him to an informal Physical Evaluation
Board (PEB), which would have found his TBI and PTSD conditions unfitting at a
rating of 70% (or at least greater than 30%), thereby entitling him to a military
disability retirement. Appx4041-4049.

The BCNR originally addressed the claim in an August 2019 decision.
Appx4906. Thereafter, the parties sought, and the trial court granted a remand to the
board to reconsider the case, provide an opportunity for Mr. Bee to submit further
argument, consider requesting new advisory opinions, and determine, according to the
criteria for assessing a service member’s fitness set forth in SECNAVINST 1850.4E
and DoDI 1332.38, whether Mr. Bee was unfit to perform the duties of his office,
grade, rank, or rating. The board then sought a medical advisory opinion, received
additional materials from Mr. Bee, and reconsidered his application. In summarizing

its ensuing 19-page decision, the board explained that it “did not question the
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existence of either [Mr. Bee’s] TBI or PTSD conditions during the time period in
question.” Appx4248. The board further explained, however, that “the mere
existence of these conditions does not imply that [Mr. Bee was] were medically unfit”;
that “the sole standard to be used in making determinations of physical disability as a
basis for retirement or separation is unfitness to perform the duties of office, grade,
rank or rating”’; and that, “[t|he preponderance of the evidence in your case
definitively demonstrated that you were fully capable of performing the duties of your
office, grade, rank or rating despite your medical conditions.” Id. Accordingly, the
board denied the petition. Appx4264.

C. Proceedings In The Court of Federal Claims

Following the board’s remand decision, the trial court received the parties’
cross motions for judgment on the administrative record and the Government’s
motion to dismiss. The motion to dismiss explained that, at the time of his 2013
discharge, Mr. Bee was aware of the conditions upon which he bases his claim for
disability and their effect and, having filed his claim eight years later, was barred by the
statute of limitations. On August 23, 2024, the court issued its decision, denying the
Government’s motion, concluding that Mr. Bee ““‘was not aware that he was entitled to
a disability retirement,” Appx7. That is so, the court reasoned, because Mr. Bee’s
“medical evaluations before discharge repeatedly rated him ‘fit for duty’ with no
limitations,” Appx7; “his fitness reports indicate that he performed adequately in his

assignment,” and because of “the general stability of [his] situation immediately before
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discharge, 7d. On the merits, the court held that “The Board’s Decision Was Well-
Reasoned, Consistent with Law, and Supported by Substantial Evidence.” Appx7.
The court began by reviewing Mr. Bee’s injury, subsequent medical treatment,
duty performance, and discharge, identifying as significant milestones Mr. Bee’s 2010
TBI and PTSD diagnosis; his October 2010 promotion to staff sergeant (E-06); his
assignment to a training unit and performance reports citing his “outstanding”
performance. Appx3. The reports included Mr. Bee’s 2011 fitness report recognizing
him as a “top performer,” and identifying his specific accomplishments and physical
activities, z4; his similar 2012 fitness report, which described him as an “outstanding

2 <<

Marine,” “ready today to be a [Gunnery Sergeant].”” Appx4. The court also
considered Mr. Bee’s request to enter the VSP and consequent separation process,
including his VA-administered January 2013 separation exam, which confirmed his
TBI and PTSD diagnosis and related mental health diagnoses, concluding he had
“[s]ome impairment in reality testing or communication; or major impairment in
several areas, such as work or school, family relations, judgment, thinking, or mood.”
Appx4.

The VSP process also included a separation exam, during which Mr. Bee

reported having an “excellent general overall feeling,” Appx4207, “[n]o decreased

tunctioning ability,” “[n]o sensory disturbances,” Appx4203, and was observed as

7 A gunnery sergeant serves in grade E-7, a one-grade increase over his then-recent
promotion to E-6.
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having a “normal” affect. Appx4204. Consequently, he was “released w/o
limitations,” Appx4207, and separated with a RE-1A code, indicating that he was
qualified for service, separation, or, relevant to this case, to reenlist. Appx4256.

The court then reviewed Mr. Bee’s October 2013 disability rating and the
March 2018 opinion of Mr. Bee’s private physician, Dr. Michael Blumenfeld, who had
opined that Mr. Bee was not fit for service five years earlier. Finally, the court
reviewed the BCNR proceedings, including its review of the 2019 advisory opinion
from a senior medical advisor recommending against relief (Appx4008), the opinion
of the board’s medical advisor also recommending against relief (Appx4295), and Mr.
Bee’s responses to both. Appxb5.

On the merits, the court identified the legal basis for disability retirements, that
the service member is “unfit to perform the duties of the member’s office, grade,
rank, or rating because of physical disability,” 10 U.S.C. § 1201(a), this Court’s
discussion of that standard in Kelly v. United States, 69 F.4th 887, 889 (Fed. Cir. 2023),
and the Department of Defense and Navy’s implementing regulations, DoDI 1332.38,
E3.P3.2.1 and SECNAVINST 1850.4E, § 3301. Appx8-9. The court then reviewed
the evidence of Mr. Bee’s ability to perform the duties of his office, grade, rank or
rating, rejecting Mr. Bee’s argument that because he was performing in a non-combat
environment, he could not be found to be capable of performing his duties. Appx14-

18. To the contrary, the court found substantial evidence for the board’s decision in
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Mzr. Bee’s fitness reports, Appx14-18, his separation physical, and “numerous other
exams made before discharge,” Appx21

The court also reviewed the board’s consideration of the 2013 VA (Dr. Vogel’s)
exam, finding the board had “fully dissected” the report. Appx22. In that regard, the
court explained, “As is clear, the Board found it nearly impossible to square Dr.
Vogel’s opinion with Plaintiff’s documented performance in his fitness reports,” and
that the fact “[tjhat the Board put greater weight on Plaintiff’s fitness exams comports
with SECNAVINST 1850.4E, § 3205(a), which recognizes that “an assessment of the
member’s performance of duty by his or her chain of command may provide better
evidence of the member’s ability to perform his or her duties than a clinical estimate
by a physician.” Appx23.

Finally, the court considered the 2018 opinion of Mr. Bee’s private physician,
Dr. Blumenfeld, finding that nothing provided there diminished the substantial
evidence supporting the board’s decision, finding fair the board’s observation that Dr.
Blumenfeld “provided nothing to support his conclusion that [Plaintiff’s] conditions
interfered with [his] ability to perform duties appropriate to [his| office, grade, rank or
rating”” and that his conclusions in this regard “were not explained or supported by
any analysis.” Appx24 (citing Appx4524).

In sum, the court concluded, “[h]ere, when considering the record as a whole,
there is substantial evidence to support the Board’s conclusion that Plaintiff was fit to

perform the duties of his office, grade, rank, and [sic] rating. Although there is
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evidence in favor of Plaintiff’s claim, it is not enough for this Court to overturn the
Board’s weighing of the evidence.” Appx26.
SUMMARY OF THE ARGUMENT

Mr. Bee’s claim is barred by the statute of limitations, 28 U.S.C. § 2501. At the
time of his 2013 discharge, Mr. Bee had sufficient notice of his alleged disability, and
hence, of a claim to disability retirement pay, but did not file this action until 2021,
more than six years later.

Alternatively, the Court should affirm the trial court’s judgment. As the trial
court properly concluded, the board fully reviewed and understood Mr. Bee’s medical
diagnosis, properly measured it against his two and one-half years of successful
performance in his Military Occupational Specialty (MOS) prior to his discharge, and
correctly found no error or injustice, given its military judgment that Mr. Bee was in
fact fit for duty.

ARGUMENT
I. Standard Of Review

This Court reviews a decision of the Court of Federal Claims granting or
denying a motion for judgment on the administrative record “without deference.”
Bader v. United States, 97 F.4th 904, 909 (Fed. Cir. 2024). In disability retirement claims,
the court “has no jurisdiction over [such] claims until a military board evaluates a

service member’s entitlement to such retirement in the first instance.” Chambers v.

United States, 417 F.3d 1218, 1225 (Fed. Cir. 2005). When reviewing such decisions,
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this Court’s role is “limited” because “the substance of such decisions” is “committed
to the discretion of government officials, [and] is frequently beyond the institutional
competence of courts to review.” Lindsay v. United States, 295 F.3d 1252, 1257 (Fed.
Cir. 2002). Accordingly, this Court will only overturn the decision of a military
correction board if that decision is “arbitrary, capricious, contrary to law, or
unsupported by substantial evidence,” Barmick v. United States, 591 F.3d 1372, 1377
(Fed. Cir. 2010), and it is the plaintiff’s burden to meet that standard “by cogent and
clearly convincing evidence.” Wronke v. Marsh, 787 F.2d 1569, 1576 (Fed. Cir. 1986)
(quotation omitted); see also Fisher v. United States, 402 F.3d 1167, 1178-79 (Fed. Cir.
2005).

The arbitrary and capricious standard “requires a reviewing court to sustain an
action evincing rational reasoning and consideration of relevant factors.” _Advanced
Data Concepts, Inc. v. United States, 216 F.3d 1054, 1058 (Fed. Cir. 2000) (citing Bowsman
Transp., Inc. v. Arkansas—Best Freight System, Inc., 419 U.S. 281, 285 (1974)). The plaintiff
also bears the burden of overcoming the “strong, but rebuttable, presumption” that
the military discharges its duties “correctly, lawtully, and in good faith.” Sanders .
United States, 594 F.2d 804, 813 (Ct. Cl. 1979) (citations omitted), abrogated in part by 10
U.S.C. § 628(b).

The substantial evidence standard is met so long as a ““reasonable mind might
accept’ [the] particular evidentiary record as ‘adequate to support [the contested]

conclusion.”  Dickinson v. Zurko, 527 U.S. 150, 162 (1999) (quoting Consol. Edison Co. of
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N.Y. ». NLLRB, 305 U.S. 197, 229 (1938)); see also O ’Hare v. United States, 155 Fed. Cl.
364, 373 (2021). This standard “does not require a reweighing of the evidence, but a
determination whether #he conclusion being reviewed is supported by substantial evidence.”
Heisig v. United States, 719 F.2d 1153, 1157 (Fed. Cir. 1983) (emphasis in original).
Thus, because “[t|his Court does not sit as a super correction board[,|” Harris v. United
States, 14 Cl. Ct. 84, 89 (1987), aff’d, 861 F.2d 729 (Fed. Cir. 1988), the Court must not
substitute its own judgment when reasonable minds might reach different conclusions.
Wronke, 787 F.2d at 15706.

II.  The Trial Court Lacked Subject-Matter Jurisdiction As The Complaint
Was Time-Barred

“Claims under the Tucker Act are subject to the six-year statute of limitations in
28 U.S.C. § 2501, which provides that ‘every claim of which the United States Court of
Federal Claims has jurisdiction shall be barred unless the petition thereon is filed
within six years after such claim first accrues.” Chambers, 417 F.3d at 1223.

When a plaintiff claims entitlement to disability retirement from a branch of the
Armed Services, the general rule is that “if the service member had neither requested
nor been offered consideration by a disability board prior to discharge, the later denial
of his petition by a corrections board, not his discharge, triggers the statute of
limitations.” Id. at 1226 (citing Real/ v. United States, 906 F.2d 1557, 1560 (Fed. Cir.
1990)). However, “there are circumstances under which the service member’s failure
to request review of his case by the appropriate PEB prior to discharge ‘has been held

to have the same effect as a refusal by the service to provide board review.” Id. at
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1226 (internal citations omitted). “Specifically, such failure can invoke the statute of
limitations when the service member has sufficient actual or constructive notice of his
disability, and hence, of his entitlement to disability retirement pay, at the time of his
discharge.” Id.

As this Court has explained, “Rea/ thus framed the issue before it as ‘[w]hether
the veteran’s knowledge of the existence and extent of his condition at the time of his
discharge was sufficient to justify concluding that he waived the right to board review
of the service’s finding of fitness by failing to demand a board prior to his discharge.”
Id. (internal citation omitted). Accord Jones v. United States, 30 F.4th 1094, 1105 (Fed.
Cir. 2022) (“Mr. Jones was aware of the ‘incapacitating’ nature of his physical and
psychological injuries and believed that they would ‘positively hinder” his future
employment . .. Accordingly, he had an understanding of the seriousness of his
condition that was sufficient to justify a conclusion that he could have sought earlier
redress, and we cannot say the facts underlying his claim were ‘inherently
unknowable.”) (quoting Rea/, 906 F.2d at 1561-62; and citing Young v. United States, 529
F.3d 1380, 1385 (Fed. Cir. 2008) (“It is a plaintiff's knowledge of the facts of the claim
that determines the accrual date.”)).

Here, Mr. Bee certainly had knowledge of the facts of his claim — before his
voluntary discharge and well before the statute of limitations ran. His pleadings alone
admit as much. “Th[is Court| has held that ‘pleadings are judicial admissions and a

party may invoke the language of the opponent’s pleading to render the facts
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contained therein indisputable.” Filtration Dev. Co., LLC v. United States, 60 Fed. Cl.
371, 381 (2004) (quoting E.C. McAfee A/ C Bristol Metal Indus. of Canada, 1.td. v. United
States, 832 F.2d 152, 154 n.* (Fed. Cir. 1987)).

For instance, in May 2008, Mr. Bee, then a sergeant (E-5) Marine rifleman,
“sustained a significant head injury”” while on a combat deployment to Afghanistan.
Appx1442 9 30. As a result, a January 2009 post-deployment health reassessment,
based on Mr. Bee’s responses to a questionnaire, noted “[p]otential TBI with persistent
symptoms” and indicated that he experienced “[m]emory problems,” “[b]alance
problems or dizziness,” “[r]inging in the ears,” “[s]ensitivity to bright light,”
“li]rritability,” “[h]eadaches,” and “[s|leep problems.” Id. The reassessment also noted
a minor concern regarding PTSD and TBI. [d.

During a later deployment to Afghanistan, from December 2009 until June
2010, Mr. Bee states in support of his claim that he “suffered extreme stress and
trauma,” “los[ing] a good friend, who died in his arms after being shot in the head; in
another incident, [Mr. Bee] fought to medically evacuate another wounded Marine,
only for that Marine to die in the MedEvac helicopter en route to safety.” Appx1442
33. Two days before his deployment was to end, Mr. Bee was wounded by the
explosions of multiple improvised explosive devices; two fellow Marines were killed
instantly, and several others from his squad were also severely wounded. Appx1442-
1443 99/ 34-35. Shortly thereafter, Mr. Bee was diagnosed with TBI and, later in 2010,

with PTSD. Appx1442 9 37.
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Until he was honorably discharged in April 2013, according to Mr. Bee, his
“symptoms did not abate, and he continued to suffer from TBI and PTSD.”
Appx1444 9 40. Mr. Bee further states, he “suffered, among other symptoms,
disorientation, nausea, and cognitive impairment attributable to his TBI, and was
repeatedly treated for—among other things—anxiety, depression, chronic fatigue,
migraines, and insomnia attributable to PTSD.” Appx1444 § 40. Ultimately, because,
in his view, “/7/t was clear he would not be fit or able to return to operational service as an
Infantry Marine,” Mr. Bee requested separation under the VSP. [d. at
Appx1445(emphasis added). See also Appx4575 (trial court brief, acknowledging
“Plaintiff's TBI and PTSD symptoms meant he could no longer safely or reliable
perform the duties of his Infantry Unit Leader rating, making it unrealistic for Plaintiff
to reenlist. In the end, Plaintiff took the only option he felt was available -
volunteering for [the VSP].”).

These are precisely the circumstances defined in Real, Chambers, Young, Jones as
statute of limitations triggers. Mr. Bee did not file his original complaint in this action,
however, until October 6, 2021, almost six and a half years after his claim accrued. His
claim is thus barred by the six-year statute of limitations, 28 U.S.C. § 2501.

We respectfully disagree with the trial court, which, relying on Rea/’s statement
that a claimant must “underst[and] the full extent” of his disability, found that Mr. Bee
did not, because he did not understand the “degree” of his disability “because the VA

70 percent rating was not established until six months after his separation, and that he
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was assessed as being fit for duty.® But Rea/ does not requite a claimant to know the
numerical score of his disability or that he has a winning case — or that the
Government does not agree with him. See Jones v. United States, 30 F.4th at 1103 (““That
he was not yet assigned a 30% disability rating does not mean Mr. Jones’s claim did
not accrue. The Court of Federal Claims hears cases where a service member
challenges a board’s rating with respect to disability.”). Moreover, Mr. Bee pleads no
increase in severity between his discharge and his 2013 VA rating. Nothing in the
record or argument suggests that Mr. Bee’s claim was premised on a worsening of his
condition.

III. The Board’s Decision Is A Military Judgment Supported by Substantial
Evidence

Mzr. Bee brings two evidentiary attacks on the board’s decision, both rejected in
their breadth and in their particulars by the trial court, following its own detailed
review. More broadly, Mr. Bee argues that the board failed to properly apply the DoD

and Navy regulations in assessing his. Appellant Brief (App. Br.) 43-53. Specifically,

¥ We did not cross-appeal because the judgment was in the Government’s favor.
However, a jurisdictional challenge may be raised at any time without appeal. Boo#) ».
United States, 990 F.2d 617, 620 (Fed. Cir. 1993) (where Government motion to
dismissed was denied by trial court but the Government won on the merits, this Court
held “[tlhe Government’s challenge to the trial court's subject matter jurisdiction on
this appeal is timely. A party, or the court sua sponte, may address a challenge to
subject matter jurisdiction at any time, even on appeal.”’). Moreover, an appellate
court “may affirm the district court on a ground not selected by the district judge so
long as the record fairly supports such an alternative disposition of the issue.” Banner
v. United States, 238 F.3d 1348, 1355 (Fed. Cir. 2001) (citation omitted). Accord Roberts
v. United States, 745 F.3d 1158, 1160, n.1 (Fed. Cir. 2014).
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he contends that the board insufficiently assessed his fitness, by failing to understand
the expected responsibilities of an E-6 infantry leader, and drawing its understanding
instead from a “temporary position with the Navy as an instructor to Navy chaplains
and medics, an assignment for which there is no corresponding Marine Corps PMOS.”
App. Br. at 45. As the court summarized, Mr. Bee’s arguments “essentially ask the
Court to ignore the Board’s conclusion that Plaintiff was successfully performing in his
office, grade, rank, and [sic| rating prior to his voluntary retirement and reweigh the
evidence in Plaintiff’s favor.” Appx9-10.
Mzr. Bee also argues the board failed to consider two other fitness criteria: one
that DODI guidance specifies “may” be considered, namely whether he was a
“decided” risk to other members; the other, deployability, one that Navy guidance
identifies as “one of many factors considered.” These are only further disagreements
with the board’s fact finding.
A.  The Board Properly Applied The Standard Of Fitness
The Department of Defense established the “General Criteria for Making
Unfitness Determinations” in DODI 1332.38 at E3.P3.2.1, providing
A Service member shall be considered unfit when the
evidence establishes that the member, due to physical
disability, is unable to reasonably perform the duties of his

or her office, grade, rank, or rating (hereafter called duties)

to include duties during a remaining period of Reserve
obligation. [Bolding added].
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It further provides that, “[ijn making a determination of a member’s ability to so
perform his/her duties, the following criteria may be included in the assessment”
(emphasis added):

E3.P3.2.2.1. The medical condition represents a decided
medical risk to the health of the member or to the welfare
of other members were the member to continue on active
duty or in an Active Reserve status.

E3.P3.2.2.2. The medical condition imposes unreasonable
requirements on the military to maintain or protect the
member.

E3.P3.2.2.3. The Service membet’s established duties
during any remaining period of reserve obligation.

The Navy provides related guidance at SECNAVINST 1850.4E § 3301:
The sole standard to be used in making determinations of
physical disability as a basis for retirement or separation is
unfitness to perform the duties of office, grade, rank or
rating because of disease or injury incurred or aggravated
while entitled to basic pay. Each case is considered by
relating the nature and degree of physical disability of the
member to the requirements and duties that member may
reasonably be expected to perform in his or her office,
grade, rank or rating.

Section 3302 (at 3-14) defines the inquiry: “A service member shall be
considered Unfit when the evidence establishes that the member, due to physical
disability, is unable to reasonably perform the duties of his/her office, grade, rank, or
rating (hereafter called duties) to include duties during a remaining period of Reserve

obligation.” It also provides that, “[w]ithin a finding of Fit to continue naval service

is the understanding that the mere presence of a diagnosis is not synonymous with a
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disability. It must be established that the medical disease or condition underlying the
diagnosis actually interferes significantly with the member’s ability to carry out the
duties of his or her office, grade, rank or rating.” Id. § 2033 at 2-10.

Here, emphasizing his medical condition over his performance, Mr. Bee argues
that the board failed to compare medical diagnoses to his office, grade, rank or rating
— specifically, his Primary Military Occupational Specialty, 0369 (Unit Leader).” Mr.
Bee asserts that the board should have compared his symptomology to various PMOS
“core capabilities” he asserts he was required to possess, capabilities he derives from a
manual concerning the capabilities of various “billets” (job positions), Appx1297-
1303, and from a table of “individual events” (Appx1287-1291). App. Br. 45-46.
Deduced from this perusal of military manuals is that “the job is combat.” Id. at 46.
The argument fails in several regards, starting with the fact that the Marine Corps saw
it differently.

First, the argument is aimed at a uniquely military judgment: whether the
servicemember can “reasonably perform” their duties. DoDI 1332.38 E3.P3.2.1
requires only that service members be able to “reasonably perform” the duties of their

office, or grade, or rank, or rating. As described below, on the basis of ample

* An MOS is a “skill-knowledge set.” Appx1281 9§ (1)(a). “The MOS is used to
identify skill-knowledge requirements of billets in T/Os [table of organizations), to

assign Marines with capabilities appropriate to required billets, and to manage the
torce.” Id. at (1)(c)(1).
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evidence, the board found that Mr. Bee could and did so perform. E.g., Appx8;
Appx14-16.
Second, the argument is a house of cards, built on Mr. Bee’s limited conception

of which positions someone of his “rating”!’

ought to occupy. See App. Br. 44. In
effect, Mr. Bee suggests that the Marine Corps failed its own standards by assigning
him, an infantry unit leader, to teach infantry combat skills — or having done so, may
not consider his ability to perform those duties in examining his fitness. As the board
recognized, Mr. Bee’s military instructor position was properly coded as infantry unit
leader/0369, his PMOS. Appx4259 (“While this was a non-operational training billet,
it was not, contrary to your contention, outside of your rating.”). Moreover, the
board found, there was nothing inappropriate about assigning Mr. Bee to that billet:
“The billet MOS for this position is coded for an Infantry Unit Leader (MOS 0369),
as reflected on your FITREPs, which is understandable since Marines with your rating
would obviously be the most qualified to perform the duties associated with this
billet.” Appx4259. In fact, the board added, “[tlhe Board was at a loss to identify

another Marine Corps rating more appropriate for the training of Navy Petty Officers

(i.e., fellow noncommissioned officer) in combat leadership, which was one of the

10 Rating means “[t|he name (such as “Boatswain's Mate”) prescribed for members of
an Armed Force in an occupational field. DoDI 1332.38 {E2.1.21.4. . See also
SECNAVINST 1850.4E, § 2057(d) (defining “rating” as ““The occupational fields
prescribed for Sailors (BM, Boatswain’s Mate; DT, Dental Technician; etc.) or Primary
Military Occupational Specialties (PMOS) prescribed for Marines (0311, Rifleman;
3531, Motor Vehicle Operator; etc.). Does not include secondary specialties (NEC or
SMOS)”).
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stated duties of this billet.” Id. at n.30. As the trial court put it, “the facts of this case
evince the very purpose and wisdom behind such a rule [that non deployability alone
will not normally constitute a basis for a finding of unfit]. Plaintiff provided
enormous value to the Navy and Marine Corps by readying other personnel to deploy
and serve in the field alongside combat units, regardless of whether he himself could
deploy.” Appx109.

Third, the argument assumes that every infantry Marine must be performing all
of their core capabilities — in combat — at all times. That argument would put most
PMOS 0369’s, most of the time, on a virtual island with little to do, assuming as it
does that there are sufficient combat opportunities to accommodate them. Nor
would it make for a healthy or useful assignhment system to suggest that infantry
Marines who do not serve in combat may not be assessed as fit, discounting their
utility in non-combat assignments and to serve in their secondary MOSes — such as
Mr. Bee’s assignment as a recruiter (MOS 8411). Appx4451. As the board explained,
“not all Infantry Unit Leader billets are in operational Marine Corps combat units,”
adding that, “despite the pattern of repeated deployments reflected in your own
career, [a garrison environment] is the default status for Marines most of the time.”
Appx4259.

Adjacent to this argument is Mr. Bee’s assertion that the board failed to
consider his deployability. See SECNAVINST 1850.4E § 2051. But, as the trial court

held, that argument founders on the instruction’s command that “[i]nability to
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perform the duties of his or her office, grade, rank, or rating in every geographic
location and under every conceivable circumstance will not be the sole basis for a
finding of Unfit.” Appx14. See also SECNAVINST 1850.4E § 3304 (2)(3) at 3-15
(“Deployability”); DoDI 1332.38 § E3.P3.4.1.3 (“Deployability”) (same);
SECNAVINST 1850.4E, § 3307 at 3-18 (same)."!

Mzr. Bee’s insistence that the board’s fitness evaluation should have been
conducted as a virtual war game, where he would have been envisioned and evaluated
as an in-combat role player, informs his misplaced reliance on Ke/ly, 69 F.41h 887.
There, the plaintiff was a deep-sea diver, who suffered head trauma in 2010 and
severe hypoxia (oxygen deprivation) due to a dangerous undersea recovery operation
in 2012. As a result of subsequent emotional and behavioral changes, Mr. Kelly was
assigned to the Naval Academy in 2012, where he committed a number of offenses,
had his diving certificate revoked, and was then assigned as a “maintenance
technician.” Mr. Kelly was found fit and discharged for misconduct on the strength

of one evaluation covering March through May 2013, nominally under his rating as a

' Moreover, it sets an inflexible and overly narrow view of fitness that would defeat
the desire of many service members to serve and would deprive the United States of
their services. See, e.g, SECNAVINST 1850.4E § 33006(a) at 3-17 (establishing the
rebuttable presumption that members desires to be found fit). Notably, the board
found that the evidence in this case was consistent with the presumption, finding that
“the record reflects that you proactively sought to be restored to full duty in October
2010 for fear of being uncompetitive for further promotion. . . . . Your words and
actions are those of a Marine who desired to be found fit for duty, so it is unlikely that
you would have been able to effectively rebut this presumption to prove otherwise.”
Appx4261.
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second class diver, and second, covering May 13, 2013 through his December 20,
2013 discharge, as a maintenance technician. Id. at 894.

This Court found error and remanded for the board’s failure to “evaluate all
relevant criteria under SECNAVINST 1850.4E § 3304,” explaining that the first
evaluation the board relied on ““did not include comments on performance providing
any further detail about [Mr. Kelly's] duties during this period.” Id. at 895 (quoting
the trial court). The second evaluation was more of the same, which as the trial court
found, stated only that Mr. Kelly “met the standards in all categories of performance
traits except for ‘military bearing/character,”” and “no further information about his
duties during this period was provided in the comment section.” Id. This Court
agreed with the trial court that the two performance evaluations failed to sufficiently
address whether Mr. Kelly was “able to perform the common duties of a Second-
Class Navy Diver at the E4 grade,” and approved the trial court’s findings “that
[whether Mr. Kelly] was maintaining diving equipment ... does not necessarily equate
to a finding that he was fit to perform work that a member in his office, grade, rank,
or rating would reasonably be expected to perform.” Id.

As the trial court here held, this is not Ke//y, where the board’s error was its
failure “to consider whether the duties that the plaintiff was performing immediately
before separation overlapped with the duties expected of his grade, rank, and [o1]
rating.” Appx16. Here, as the trial court held and as we have explained, “the Board

did exactly that, finding that “the duties that [Plaintitf] performed in [the instructor]
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billet were substantially the same as [he] would have been performing as an Infantry
Unit Leader assigned to an operational Marine combat unit in a garrison
environment.” Id. (citing Appx4259).

Mzr. Bee’s reliance on Nyan v. United States, 153 Fed. Cl. 234, vacated solely as to
remedy, 154 Fed. Cl. 463 (2021), adds little more. There, the court discounted a
performance evaluation based on plaintiff’s limited administrative duties, generally
within his grade and rating, explaining that (1) “the question is not whether Mr. Nyan
was disabled from performing any and all work that a Hospital Corpsman might be
assigned to perform, but rather whether he was disabled from performing work that a
Hospital Corpsman at the E4 grade could ‘reasonably be expected to perform.” The
court also was concerned that “even if some Hospital Corpsman serve as
“administrative personnel,” there is nothing in the record to show that to be true for
those Hospital Corpsmen who have attained the E4 grade,” and that the “record
shows that, as a Hospital Corpsman at the E4 grade, Mr. Nyan was expected to
perform a wide range of duties that went beyond sitting at a desk doing paperwork.”
This is not Nyan, because here, the board made specific findings about the nature of
his duties and their overlap with his grade and rating(MOS), and both Mr. Bee’s
fitness reports and the board’s decision detail those duties at length.

Fourth, Mr. Bee’s personal view of the duties of his grade and primary MOS
pales in comparison to the board’s military judgment on that same subject. As noted,

Mzr. Bee’s estimate is based on his perusal of a Training and Readiness manual, which
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outlines the required “core capabilities” for various billets that an infantry unit
leader/MOS 0369 might occupy. It does not preclude a member from performing
any other position; it lists only “capabilities.” It does not preclude assignment of an
0369 Marine like Mr. Bee to a garrison Military Instructor billet to do exactly what
most Infantry Unit Leaders do, but only lists “capabilities.”

Nothing there or elsewhere in this record suggests that Mr. Bee did not have
the capability to perform any of those skills. In fact, as the board found, he was
demonstrating and implementing those very same capabilities. Appx4259 (“the duties
that you performed in this billet were substantially the same as you would have been
performing as an Infantry Unit Leader assigned to an operational Marine combat unit
in a garrison environment” . . .. The Board also found the duties described for this
billet in your FITREPs to be remarkably similar to the Infantry Unit Leader
requirements that you quoted from the Marine Corps MOS Manual.”); Appx42650
(“If you were capable of successfully training inexperienced Navy Medical
Department personnel and Religious Program Personnel in the knowledge, skills, and
abilities necessary to serve with and support Marine Corps units, you were certainly
capable of doing the same for actual Marines. As such, your favorable ratings and

evaluations in this capacity conclusively demonstrated that you were capable of
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performing the duties of your office, grade, rank, or rating despite your medical

conditions.”)."?

Mr. Bee’s characterization of his PMOS also diminishes the supervisory and
organizational role non-commissioned officers are expected to play and the broader
skills they possess. The record describes the role of an 0369 infantry unit leader as
follows:

The infantry unit leader assists commanders and operations
officers in the training, deployment and tactical
employment of rifle, weapons, LAR, and antitank
platoons/companies and infantry, and LAR battalions, are
[sic] proficient in all the infantry weapons systems. They
supervise and coordinate the preparation of personnel,
weapons and equipment for movement and combat, the
establishment and operation of unit command posts, the
fire and movement between tactical units, the fire of
supporting arms, and the unit resupply and casualty
evacuation effort. As a platoon sergeant or section leader in
the rifle, scout sniper, weapons, heavy machinegun, LAR,
and anti-armor platoons, he advises the platoon
commander on all issues of discipline, morale and welfare.

2 Amicus Four Veterans provides the valuable perspective of veterans who have
served stateside. They contend that the trial court disregarded a service member’s
inability to perform the combat duties required of certain MOS ratings stateside. Br.
at 1. They point to their own dangerous combat-related stateside training and to 10
U.S.C. § 1413a and 10 U.S.C. § 1413a(e)(2)(D), which provide compensation for
“combat-related” (not just combat) injuries. They argue that “[e]quating combat with
deployability disregards the combat-intensive training they endured and overcame
stateside.” ECF 22 at 5. We do not disagree; our point is only that Mr. Bee was in
tact assigned to an infantry unit leader position within his PMOS; more than capably
performed the duties of that position, which mirrored those of other infantry unit
leaders (albeit in a non-combat setting); was found fit to perform those duties; and was
not found unfit to perform any other he might have been called upon to perform as an
infantry unit leader, Appx4256.
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Appx4621 (MOS Manual). Because they exist under this same broad framework, the
descriptions of Mr. Bee’s billet in a combat zone and those at FMTB-E are remarkably
similar, featuring training and accountability skills. Compare Appx4867 and Appx4872
with Appx4891.

Finally, Mr. Bee contends that the board failed to consider two “mandatory
criteria for fitness determinations in DoDI 1332.38 at paragraph E3.P3.2.2.1-2. App.
Br. 50. That reference, however, contains no mandatory criteria. Entitled “General
Criteria for Making Fitness Determinations,” that section provides “In making a
determination of a membet’s ability to so perform his/her duties, the following critetia
may be included in the assessment” (emphasis added), then lists the two criteria Mr. Bee
points to: (1) that the “medical condition represents a decided medical risk to the
health of the member or to the welfare of other members were the member to
continue on active duty or in an Active Reserve status,”) DoDI 1332.38, § E3.P3.2.2.1;
and (2) (that “[t}he medical condition imposes unreasonable requirements on the
military to maintain or protect the member,” 74. § E3.P3.2.2.1).

Mzr. Bee does not fully develop the argument, merely asserting that he would
have frozen in combat and been a danger to himself and others. Such an unsupported
hypothetical does not undermine the substantial evidence underpinning the board’s
assessment, which was based on Mr. Bee’s actual conditions and actual performance of

infantry unit leader duties. Appx26 (citing Appx4250).
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B.  Mr. Bee’s Remaining Disagreements With The Board’s Fact-
Finding Are Unavailing

Mr. Bee closes with four particular disagreements with the board’s weighing of
the evidence. As the trial court explained, all rely on mischaracterizations or are at
best harmless error. Appx19-22. First, Mr. Bee contends the board improperly
“dismissed” Mr. Bee’s VA examination, failed to “even mention” his combined
disability rating, and referred to its “inherent unreliability and irrelevance.” As the trial
court pointed out, this critique simply ignores what the board actually did, the context
of what it said, and its roots in the Navy Instruction:

Here, however, the Court is satisfied that the Board
appropriately weighed this evidence. As discussed,
Plaintiff’s VA ratings were initially based on Dr. Vogel’s
C&P exam from January 2013. AR 104-115. The Board
tully dissected Dr. Vogel’s report and found that it was
outweighed by contrary evidence . . . .

As is clear, the Board found it nearly impossible to square
Dr. Vogel’s opinion with Plaintiff’s documented
performance in his fitness reports. The Board rightly
determined that something must give, that something being
the C&P exam. See id. That the Board put greater weight
on Plaintiff’s fitness exams comports with SECNAVINST
1850.4E, § 3205a, which recognizes that “an assessment of
the membert’s performance of duty by his or her chain of
command may provide better evidence of the member’s
ability to perform his or her duties than a clinical estimate
by a physician.”

Appx22-23.
As the board explained, . . . the Board did not doubt Dr. Vogel’s credentials,

and certainly does not question the current severity of your conditions or that you
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deserve the disability compensation that you currently receive for your injuries
suffered in service to the nation. Rather, it simply did not assign significant weight to
his conclusions regarding your functional impairments at the time, as they were not
based upon any direct observation of your performance or supported by the objective
evidence detailing your performance and capabilities during the relevant period in
question.” Appx4255.

Second, Mr. Bee contends that the board relied on the fact that he was not
referred to a medical evaluation board (MEB), the very error he asserts. App. Br. 54.
As the trial court explained, however, this simply takes the board’s words out of
context, as “the Board did not generally rely on Plaintiff’s nonreferral in deciding the
question of fitness.” Appx21. The board’s only point in that regard was that the non-
referral was “not surprising” and consistent with the evidence that he was successfully
performing the duties of his office, grade, rank, or rating. Id. See Appx4255 (“In
addition to finding that no medical provider would reasonably have believed that your
medical conditions significantly interfered with your performance of duties appropriate
to your office, grade, rank or rating, the Board also found that your conditions clearly
did not prohibit[] your return to your parent command in a medically unrestricted duty
status following appropriate light duty.”).

Third, Mr. Bee alleges the board found the separation physical to be persuasive
evidence over all other medical reports, and “improperly” relied on his separation

physical inasmuch the examiner recommended a follow-up with a neurologist. App.
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Br. 56. The trial court properly rejected this as insufficient to erase the substantial
evidence supporting the board’s decision, finding it to be a mischaracterization of what
the board did at best, harmless error at worst. Appx19-22. In fact, the board did not
accept the physical as persuasive over all other medical reports; rather, it accepted the
evidence of impairments from all evidence, but found persuasive the separation
physical in combination with the other evidence of Mr. Bee’s actual performance.
Moreover, the argument fails to appreciate that the board “is empowered to make
disability determinations in the first instance, even if additional medical processing at
the time of discharge would have been appropriate.” Further, the separation physical
itself constitutes substantial evidence, and the Court must weigh the record as a whole.
Mr. Bee also argues the separation physical is unreliable because policy guidance
provides that the separation physical will contain a “review” of any “indicated specialty
consultations,” the fact that a consultation was ordered precluded the closing of the
review. That hardly detracts from the evidence supplied by the physical, which
continued a full history including of Mr. Bee’s PTSD and TBI. Moreover, the
consultation requested was to “NEUROLOGY GENERAL CONSULT (Routine)”
concerning a diagnosis of “DIFFICULTY IN WALKING.” Appx4206. It is unclear
whether Mr. Bee followed up on that consult, but in that same exam, he reported
having an “excellent general overall feeling,” Appx4203, and the report noted “[n]o

decreased functioning ability,” 7., and psychiatric affect as “normal.” Appx4204.
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That was on February 18, 2013. Mr. Bee was separated in April 2013. The
record does not show whether Mr. Bee followed up with the consult and, even now,
does not point to evidence concerning his walking that might have tipped the scales in
his favor. Moreover, as the trial court found, “[e]ven assuming that the separation
exam was irregular, Plaintiff underwent numerous other exams before discharge . . . .
Apart from the separation physical, Plaintiff does not allege that any of these exams
failed to comply with standard policy or were otherwise irregular. In sum, one
irregular exam should not prevent the Board from considering the fact that none of
the medical professionals over a roughly three-year period leading up to Plaintiff’s
discharge found it necessary to refer him to a MEB.” Appx21

Finally, Mr. Bee contends, the board impropetly relied on Mr. Bee’s application
for voluntary separation because, whether a member applied for voluntary separation
has no logical bearing on the “sole standard” for medical retirements, “unfitness to
perform the duties of office, grade, rank or rating.” App. Br. 57. We agree, and there

is no indication the board applied anything but that standard.”” Indeed, the board

13 The board’s reference to the voluntary separation to which Mr. Bee objects supplied
no part of the substantial evidence. Instead, reflecting on the fact that no medical
limits were placed on Mr. Bee, stated: “Further, the decision to terminate your service
in the Marine Corps was yours. Your Marine Corps career ended because you elected
to participate in the VSP program, and not based upon any limitations imposed by
your medical conditions. Based upon your record and the fact that you were operating
successfully over an extended period with no medical limitations, the Board believed
that you could have continued serving successfully if you had chosen to reenlist.”
Appx4256.
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explicitly identifies that as the standard, and adhered to it in an extensive factual
review, summarizing its work as follows.

In reviewing your application, the Board did not question
the existence of either your TBI or PTSD conditions
during the time period in question.!l' The existence of these
conditions was apparent from your medical record, and
your receipt of disability compensation from the VA for
these conditions provides further confirmation of their
existence during the relevant period in question. However,
the mere existence of these conditions does not imply that
you were medically unfit. There are thousands of Service
members successfully continuing to serve today with these
conditions, many of whom with more severe symptoms
than was reflected in your medical records or which you
reported. As you stated, the sole standard to be used in
making determinations of physical disability as a basis for
retirement or separation is unfitness to perform the duties
of office, grade, rank or rating because of disease or injury
incurred or aggravated while entitled to basic pay.!!

Appx4256.

IV. Liberal Consideration Is Not Applicable To Fitness
Findings But Makes No Difference In This Case

Faced with the thorough and well-supported decisions of the board and the
court below establishing that Mr. Bee was fit to perform at the time of his separation,
Mzr. Bee opens his argument before this Court by assuming the proposition he seeks to
prove: that his “application falls squarely within the plain meaning of [10 U.S.C. §
1552(h)],” App.Br. 32 — and that this Court has held as much. Setting aside the fact
that this argument provide no ground for reversal, inasmuch as the trial court assumed
the proposition applied, the statute and the DoD policies it adopted were not intended

to displace the established statutory and regulatory disability retirement regimen. A
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claim for military retirement is solely regulated by those authorities, none of which
require liberal consideration. To the contrary, they favor findings of fitness.

This distinction was observed by the trial court, first noting that “[t|he question
remains whether liberal consideration applies to fitness determinations,” Appx12, a
question it did not decide, holding instead that “the Board applied liberal consideration
in all but name, [and] 7 the extent that it was required to apply liberal consideration, the Court
tinds it did so.” Appx13 (emphasis added).

Mzr. Bee does nothing to show that Congress intended to topple the well-
established authorities and standards for deciding disability discharge claims. On
September 3, 2014, Secretary of Defense Charles Hagel issued a memorandum entitled
“Supplemental Guidance to Military Boatrds for Cotrection of Military/Naval Records
Considering Discharge Upgrade Requests by Veterans Claiming Post Traumatic Stress
Disorder.” SA230-33 (Hagel memo). The memo acknowledged a desire to address
petitions filed by Vietnam Veterans to the various military corrections boards seeking
to “upgrad[e] their discharges based upon previously unrecognized claims of [PTSD].”
App. Br. ADD1.

The memo further noted the difficulties that veterans had faced in documenting
“conditions that form a basis for mitigation in punitive, administrative, or other legal
actions” to establish a “nexus” between PTSD and the “misconduct underlying the
Service member’s discharge with a characterization of service under other than

onorable conditions. . aracterization of service” is a term of art that appears
h bl dit ” Id “Ch t t f ”? t f art that
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on military discharge paperwork, and, as far as administrative discharges go, may be

2 <<

“other than honorable,” “general (under honorable conditions),” or “honorable,”
depending on the circumstances. Wisotsky v. United States, 69 Fed. Cl. 299, 310-11
(2006). Pursuant to this guidance, military correction boards are required to afford
liberal consideration to petitions in which the veteran asserts that PTSD or PTSD-
related conditions “might have mitigated the misconduct that caused the under other
than honorable conditions characterization of service.” App. Br. ADD3.

On August 25, 2017, Anthony Kurta, performing the duties of the Under
Secretary of Defense for Personnel and Readiness, issued a memorandum that clarified
and expanded upon the Hagel memo. ADDS5 (Kurta memo). That memo expanded
the Hagel memo to veterans’ mental health, including PTSD and TBI, as well the
traumatic experiences of victimization by sexual assault and sexual harassment as
potential mitigation for misconduct. 4. Paragraph 24 of the memo’s “Additional
Clarifications” provides that “[tjhese guidance documents are not limited to Under
Other Than Honorable Condition discharge characterizations but rather apply to any
petition seeking discharge relief including requests to change the narrative reason, re-
enlistment codes, and upgrades from General to Honorable characterizations.” App.
Br. ADDS.

For example, addressing the narrative reason for discharge, the Kurta memo

provides that “where the diagnosis is listed as the narrative reason for discharge” the

board was to “liberally construe” the diagnosis and change the narrative reason to
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“Secretarial Authority,” ‘Condition not a disability,” or another appropriate basis.”
SA941-942. Importantly, neither the Hagel memo nor the Kurta memo provides that
the military’s record correction boards must apply liberal consideration to fitness for
duty or disability determinations.

Four months later, the National Defense Authorization Act for Fiscal Year 2018
amended 10 U.S.C. § 1552, adopting the DoD standard and making “liberal
consideration” the law. It required that, when reviewing a claim “for review of a
discharge or dismissal [ | based in whole or in part on matters relating to post-
traumatic stress disorder or traumatic brain injury as supporting rationale,” the
correction board was to “review the claim with liberal consideration to the claimant
that post-traumatic stress disorder or traumatic brain injury potentially contributed to
the circumstances resulting in the discharge or dismissal or to the original
characterization of the claimant’s discharge or dismissal.” 115 Pub. L. 91 § 520, 131
Stat. 1283 (Dec. 12, 2017) (10 U.S.C. § 1552(h).

In July 2018, Undersecretary of Defense for Personnel and Readiness, Robert
Wilkie, issued a third policy memorandum addressing liberal consideration (Wilkie
memo). See Hassay v. United States, 150 Fed. Cl. 467, 483 (Fed. Cl. 2020). Although the
memo focuses on relief granted to ameliorate a court-martial sentence, it provided
among other things, that “[c]hanges in policy, whereby a Service member under the
same circumstances today would reasonably be expected to receive a more favorable

outcome than the applicant received may be grounds for relief.” ADD5 § 6(f). As
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with the eatlier memoranda, nothing in the Wilkie memo addresses fitness for duty
determinations. In fact, it adds that “[c|hanges to the narrative reason for a discharge
and/or an upgraded character of discharge granted solely on equity, injustice or
clemency grounds normally should not result in separation pay . . ., the payment of
past medical expenses, or similar benefits that might have been received if the original
discharge had been for the revised reason or had the upgraded character.” ADD5 ¢
o(l).

In April 4, 2024, following this Court’s decision in Doyon v. United States, 58
F.4th 1235 (Fed. Cir. 2023) (Doyon II), Ashish Vazirani, the Acting Under Secretary of
Defense for Personnel and Readiness issued a memo clarifying that “the application of
liberal consideration does not apply to fitness determinations”; that correction boards
“should not apply liberal consideration to retroactively assess the Applicant’s medical
titness for continued service prior to discharge”; and that “10 U.S.C. § 1552(h) cannot
be read to require the application of liberal consideration to assess whether a qualifying
PTSD or TBI condition potentially contributed to the circumstances resulting in a

medical discharge which never occurred.”'* ADDI.

4 We do not contend that the Vazirini overrides 10 U.S.C. § 1152(h). Not does it
conflict with the statute, but is a clear statement of the DOD policy on which the
statute is based. See Doyon 11, 58 F.4th at 1239 (“Congress subsequently codified the
liberal consideration standard [of the Hagel and Kurta memos] into the BCNR’s
authorizing statute . . ..”).
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Thus, nothing in section 1552(h), the Kurta memo or any other DoD guidance
requires the BCNR to apply liberal consideration to Mr. Bee’s separate and statutorily
distinct request for a disability discharge. A disability discharge is a force management
tool that depends entirely on military judgments concerning whether a member is
sufficiently fit (able to “reasonably perform”) for a position to which the member
might be assigned, with or without a medical impairment.’> See 10 U.S.C. § 1201(a)
(“Upon a determination by the Secretary concerned that a[n eligible] member . . . is
unfit to perform the duties of the member’s office, grade, rank, or rating because of
physical disability incurred while entitled to basic pay . . ., the Secretary may retire the
member, with retired pay . ...”).

An unfitness determination is not the adjudication of a benefit. To the contrary,
it results in a loss of an appointment, employment, and the investment of time,
training, and money made in and by the member. Accordingly, the Navy prescribes
that “[w]hen the evidence is not clear concerning a service member's fitness, attempt
to resolve doubt based on further objective investigation, observation, and evidence.
Benefit of unresolved doubt shall be resolved in favor of the fitness of the service

member under the rebuttable presumption that the member desires to be found Fit.”

15 See SECNAVINST 1450.4E § 3901(c) at 4-24 (“c. Prohibition Of Conclusion Of
Unfitness. The presence of a disease or injury does not, of itself, justify a finding of
Unfit. Therefore, medical board reports shall not reflect a conclusion of unfitness or
utilize the term ‘Unfit’ because it could be confused with the definition of Unfit or
Not Physically Qualified for continued naval service used within the DES.” The
Physical Evaluation Boards “make determinations of Fitness to continue naval
service.”) Id. § 4(a) at 3.
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SECNAVINST 1450.4E § 33006(a) at 3-17; see also id. at § 3306(b) (requiring findings be
made in either direction by a preponderance of the evidence). See Appx261 (board
applying the presumption).

Nor did Dayon 1I provide a “clear mandate that liberal consideration applies to
applications for disability retirement.” App. Br. 35. That was not the question the
Court resolved. The question was whether liberal consideration applied to a DD-214
(discharge paper) “narrative reason” block (Mr. Doyon’s had been a stigmatizing
“personality disorder.”). The Court bracketed the issue as follows:

We agree with the Claims Court that the Kurta Memo is
not limited to characterization upgrades but “requires that
the BCNR give ‘liberal consideration’ to applications
seeking discharge relief that challenge the narrative reason
for a military discharge.” Doyon, 2021 WL 120923, at *10.
However, we disagree with the Claims Court’s finding that
Mr. Doyon is not challenging the reason for his discharge.
Mzt. Doyon requested the BCNR change the narrative
reason on his DD-214 form to reflect that he was
discharged due to physical disability (i.e., PTSD) rather than
personality disorder. Mr. Doyon thus challenged his
narrative reason for discharge, and such challenge is
entitled to liberal consideration under the Kurta Memo.
Daoyon, 58 F.4th at 1243.

Further, Doyon II explicitly provided what it was not deciding: “[a]lthough this
case is narrowly about correcting Mr. Doyon’s military records to reflect a discharge
due to PTSD instead of a personality disorder, there is a larger underlying dispute

about whether Mr. Doyon was unfit, rather than unsuitable, for service at the time of

his discharge from the Navy.” Id. at 248. As the Court explained, “Mr. Doyon argues
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that once the BCNR determines that PTSD, rather than a personality disorder, was
the basis of his discharge from the Navy, he is automatically entitled to a new
separation code reflecting unfitness due to physical disability . . . , and that entitles
him to medical retirement . ... The government disagrees, arguing that a
determination that Mr. Doyon was discharged due to PTSD does not automatically
mean that he was also unfit for service, which is a separate determination necessary
for him to receive medical retirement.” Id. Thus, the Court concluded, “[t]his
unfitness dispute between the parties is not properly before us at this stage and can be
addressed, if necessary, on remand.” Id. ¢

Unlike the request Doyon II decided, Mr. Bee’s is not a request “for review of a
discharge or dismissal [ | based in whole or in part on matters relating to post-
traumatic stress disorder or traumatic brain injury as supporting rationale.” 10 U.S.C.

§ 1552(h). " Mr. Bee voluntarily retired with an honorable discharge, not based on

16 PODUSWAN argues that the Court was reserving only the application of liberal
consideration to — not whether liberal consideration applies to fitness determinations.
ECF 32 at. 11. The Court’s plain language suggests otherwise.

7 LaBonte v. United States, 43 F.4th 1357 (Fed. Cir. 2022), does not fortity Mr. Bee’s
argument. There too the focus was on a DD-214. As may be said of the disability
regimen here, there, the Court held that a DD-214 is not part of the court-martial
system, the results of which the plaintiff was trying to escape in search of a disability
discharge. As the Court explained, a “DD Form 214 is not intended to have any legal

effect on termination of a Soldier's Service . .. And, as Mr. LaBonte acknowledges,
regardless of what his DD-214 says, his conviction will not be removed from his
underlying military records, nor could it be . . .. But that is not what Mr. LaBonte

secks. He merely seeks the opportunity to obtain disability retirement benefits for his

PTSD and TBI. Should he be awarded such benefits, we conclude that § 1552(f) does not

prohibit changing his DD-214 in order for it to be accurate and complete.” Emphasis
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matters relating to PTSD or TBI as supporting rationale.'”® His claim, as the trial court
found, is “entirely coextensive with his disability retirement claim.” Appx12."

In any event, as the trial court found, liberal consideration would not change
the analysis here, as the board gave full consideration, accepting Mr. Bee’s PTSD and
TBI diagnoses, and analyzing all of the evidence of his fitness with that in mind. In
finding that the board applied liberal consideration in “all but name,” the trial court
“strain[ed] to understand how the Board could more liberally consider Plaintiff’s
disability retirement claim short of simply abdicating its fact finder duties and taking
all evidence of Plaintiff’s unfitness as irrefutable without further examination or
weighing of contrary evidence.” Appx13. Examining the board’s work, the court
found “ a comprehensive 19-page opinion that: fully grappled with the evidence both

for and against Plaintiff’s claim”; “fully wrestled with and explained its reasoning for

added. Valles-Prieto v. United States, 159 Fed. Cl. 611, 619 (Fed. Cl. 2022), and Hassay ».
United States, 150 Fed. Cl. 467, 483 (Fed. Cl., 2020), on which Mr. Bee also relies, offer

no assistance as they did not analyze the arguments presented here.

' Any suggestion that the discharge itself is irrelevant and that the focus should be on
Mr. Bee’s intentions behind seeking that discharge removes this case from the Doyon 11
context. To the extent that it should be, the board examined Mt. Bee’s stated reasons
and found them not credible. Appx4260, n.32.

¥ Amicus PODASWAN addresses the issue out of concern that an affirmance would
“undermine the liberal consideration standard and prejudice a large swath of sexual
assault survivors seeking medical retirement benefits,” ECF 32 at 17, and a particular
concern over the use “personality disorder” and misconduct in connection with their
discharges. Id. at 18. We do not contend liberal consideration does not apply to these
circumstances. Our argument concerns only the scope of liberal consideration already
found in the DOD memos and the law and if applicable, whether it was applied or
otherwise harmless to Mr. Bee.
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discounting the medical evidence submitted by Plaintiff—particularly, the opinions of
Dr. Blumenfield and Dr. Vogel; and provided detailed analysis of each opinion but
ultimately found that such evidence was less probative on the question of fitness than
Plaintiff’s fitness reports showing that Plaintiff was successfully performing his duties
prior to discharge.” Id. “Nor,” the court found, “is this a case where the Board failed
to consider personal testimony submitted by the claimant.,” noting that “[t|he Board
duly considered affidavits submitted by Plaintiff and his wife but, again, did not find
that such testimony reflected upon Plaintiff’s ability to perform the duties of his
office, grade, rank, or rating.” Id.

Mr. Bee complains “the Board did not purport to apply liberal consideration.
App. Br. 37 (italics in original). But Mr. Bee offers no suggestion of why such “magic
words” are required. Certainly nothing in the statute or regulations suggests as much.
Absent that, the argument concerns harmless error at best. See, e.g., Pickett v.
McDonongh, 64 F.4th 1342, 1347 (Fed. Cir. 2023) (“|T]here must be some indication
that the proper analysis under the regulation occurred, but we hold that § 3.156(b)
does not require the VA to invoke certain “magic words” in its decision); Stallworth v.
Shinsekr, 742 F.3d 980, 984 (Fed. Cir. 2014) (“We thus conclude that nothing in the
plain language of § 3.105(d) requires medical opinions to employ the specific language
of that regulation. The regulation describes the substance required of the physician's

certification, rather than prescribing any magic words that must be employed.”)
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Mzt. Bee also contends the board failed to apply to the Kurta memo in several
particulars, but these, as the trial court found, are mere disagreements with fact-
finding, not proof of a rule violation. Thus, Mr. Bee asserts that the board
“discounted” or “dismissed” his and his wife’s statements in violation of paragraph 7
of the Kurta memo § 7. App. Br. 39. But that paragraph provides only that “[t|he
veteran’s testimony alone #ay establish the existence of a condition or experience, that
the condition or experience existed during or was aggravated by military service, and
that the condition or experience excuses or mitigates the discharge condition.”
Emphasis added. Here, the board accepted the existence of the condition and there
was nothing to mitigate.

Mr. Bee also complains that the Board failed to apply paragraph 9 of the Kurta
Memo, which provides that “a diagnosis rendered by a licensed psychiatrist or
psychologist is evidence the veteran had a condition that may excuse or mitigate the
discharge.” App. Br. 40. But the board accepted the diagnosis — the question it was
required to resolve, however, was what effect the diagnosis had on Mr. Bee’s ability to
“reasonably perform.” In that regard, Mr. Bee asserts the board improperly weighed
Dr. Vogel’s report, but he overlooks the board’s point-by-point assessment of the
evidence — and counter evidence. As the board summarized its review:

Again, the Board did not doubt Dr. Vogel’s credentials, and
certainly does not question the current severity of your
conditions or that you deserve the disability compensation
that you currently receive for your injuries suffered in

service to the nation. Rather, it simply did not assign
significant weight to his conclusions regarding your
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functional impairments at the time, as they were not based
upon any direct observation of your performance or
supported by the objective evidence detailing your
performance and capabilities during the relevant period in
question.

Underscoring the nature of his disagreement as one concerning how the

evidence should be weighed, Mr. Bee cites other paragraphs which, he argues,

“broadly require the Board to liberally consider evidence that may reasonably support

a veteran’s condition and that the condition mitigates the discharge.” App. Br. 41 n.5.

But here, as the trial court found, there is nothing to show the board did not propetly

analyze the evidence and that:

Although liberal consideration may in certain cases alleviate
a claimant from the normal burden of proof, it does not
prevent the Board from weighing the evidence or
discounting evidence in support of Plaintiff’s disability
retirement claim if the Board in fact provides articulable
and legitimate reasons for doing so.

CONCLUSION

For these reasons, we respectfully request that the Court dismiss the appeal or

alternatively affirm the decision of the Court of Federal Claims.

Respectfully submitted,

BRETT A. SHUMATE
Acting Assistant Attorney General
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UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-4000

APR -4 2024

PERSONNEL AND
READINESS

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS

SUBJECT: Clarifying Guidance to Boards for Correction of Military/Naval Records
Considering Cases Involving Both Liberal Consideration Discharge Relief Requests
and Fitness Determinations

This memorandum provides clarifying guidance regarding the application of liberal
consideration in petitions requesting the correction of a military or naval record to establish
eligibility for medical retirement or separation benefits pursuant to 10 U.S.C. § 1552 by the
Military Department Boards for Correction of Military/Naval Records (BCM/NRs). This
guidance is being promulgated in light of Doyon v. United States, 58 F.4th 1235 (Fed. Cir. 2023),
and is consistent with that decision.

It is DoD policy that the application of liberal consideration does not apply to fitness
determinations, an entirely separate Military Department determination regarding whether, prior
to “severance from military service,” the Applicant was medically fit for military service
(i.e., fitness determination). While the BCM/NRs are expected to apply liberal consideration to
discharge relief requests seeking a change to the narrative reason for discharge in accord with
Doyon, they should not apply liberal consideration to retroactively assess the Applicant’s
medical fitness for continued service prior to discharge in order to determine how the narrative
reason should be revised.

Consistent with the Doyon court’s interpretation of 10 U.S.C. § 1552(h), BCM/NRs will
apply liberal consideration to all applications where the Applicant alleges that combat- or
military sexual trauma (MST)-related post-traumatic stress disorder (PTSD) or traumatic brain
injury (TBI) “potentially contributed to the circumstances resulting in [severance from military
service].” However, any request for a medical retirement or separation necessarily asserts the
existence of an error or injustice in the previous failure of the Service to discharge the individual
for unfitness, rather than in the circumstances of individual’s actual discharge or dismissal. As
such, 10 U.S.C. § 1552(h) cannot be read to require the application of liberal consideration to
assess whether a qualifying PTSD or TBI condition potentially contributed to the circumstances
resulting in a medical discharge which never occurred.

Accordingly, in the case of an Applicant described in 10 U.S.C. § 1552(h)(1) who seeks a
correction to their records to reflect eligibility for a medical retirement or separation, the
BCM/NR will bifurcate its review. First, the BCM/NR will apply liberal consideration to the
eligible Applicant’s assertion that combat- or MST-related PTSD or TBI potentially contributed
to the circumstances resulting in their discharge or dismissal to determine whether any discharge
relief, such as an upgrade or change to the narrative reason for discharge, is appropriate. After
making that determination, the BCM/NR will then separately assess the individual’s claim of
medical unfitness for continued service due to that PTSD or TBI condition as a discreet issue,
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without applying liberal consideration to the unfitness claim or carryover of any of the findings
made when applying liberal consideration.

This guidance is not intended to interfere with or impede the BCM/NRs’ statutory
independence. Through this guidance, however, there should be greater uniformity among the
BCM/NRs, ensuring fundamental fairness to our Service members and veterans.

LT

Ashish S. Vazirani
Acting
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UNDER SECRETARY OF DEFENSE
4000 DEFENSE PENTAGON
WASHINGTON, D.C. 203014000

e JUL 25 208

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS

SUBJECT: Guidance to Military Discharge Review Boards and Boards for Correction of
Military / Naval Records Regarding Equity, Injustice, or Clemency Determinations

The Department has evaluated numerous aspects of the Service Discharge Review
Boards (DRBs) and Boards for Correction of Military / Naval Records (BC Rs) over the last
two years. We have redoubled our efforts to ensure veterans are aware of their opportunities to
re?uest review of their discharges and other military records. We have initiated several outreach
efforts to spread the word and invite feedback from veterans and organizations that assist
veterans and active duty members, and issued substantive clarifying guidance on Board
consideration of mental health conditions and sexual assault or sexual harassment experiences.
And, we have partnered with the Department of Veterans Affairs to develop a web-based tool
that provides customized guidance for veterans who want to upgrade their discharges. But our
work is not yet done.

Increasing attention is being paid to pardons for criminal convictions and the
circumstances under which citizens should be considered for second chances and the restoration
of rights forfeited as a result of such convictions. Many states have developed processes for
restoring basic civil rights to felons, such as the right to vote, hold office, or sit on a jury, and
many states have developed veterans’ courts to consider special circumstances associated with
military service. States do not have authority, however, to correct military records or discharges.

The Military Departments, operating through DRBs and BCM/NRs, have the authority to
upcgrade discharges or correct military records to ensure fundamental fairness. DRBs and
BCM/NRs have tremendous responsibility and perform their tasks with remarkable
professionalism, but further guidance to inform Board decisions on applications based on
pardons for criminal convictions is required.

The attached guidance closes this gap and sets clear standards. While not everyone
should be pardoned, forgiven, or upgraded, in some cases, fairness dictates that relief should be
granted. We trust our Boards to apply this guidance and give appropriate consideration to every
application for relief.

Military Department Secretaries will ensure that Board members are familiar with and

appropriately trained on this guidance within 90 days. M_/y goint of contact is Monica Trucco,
Director, Office of Legal Policy, who may be reached at (703) 697-3387 or

monica.a.trucco.civ@mail.mil.
ol L Rl
v

Robert L. Wilkie

Attachment:
As stated

ce:

Chairman of the Joint Chiefs of Staff

General Counsel of the Department of Defense
Assistant Secretary of Defense for Legislative Affairs
Assistant Secretary to the Defense for Public Affairs
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