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STATEMENT OF RELATED CASES 

No prior appeal in or from this action in the Court of Federal 

Claims has been before this Court or any other appellate court.  Counsel 

for the United States are unaware of any case pending in this or any 

other court that will directly affect or be directly affected by this Court’s 

decision in this appeal. 
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Taxpayer  Dougherty Electric, Inc. 

Treas. Reg. Treasury Regulations (26 C.F.R.)  
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JURISDICTIONAL STATEMENT1 

Dougherty Electric, Inc. (taxpayer) filed a tax refund suit in the 

Court of Federal Claims, invoking the Tucker Act, 28 U.S.C. 

§§ 1346(a)(1) and 1491(a)(1), and I.R.C. § 7422(a) (26 U.S.C.).  

(Appx17-18.)  On December 5, 2023, the trial court entered judgment 

dismissing taxpayer’s suit for lack of subject-matter jurisdiction.  

(Appx8.)  On December 28, 2023, taxpayer filed a motion to amend the 

judgment.  (Appx358.)   

Taxpayer timely filed a notice of appeal from the judgment on 

February 1, 2024.  (Appx360.)  The trial court entered an order denying 

the motion to amend the judgment on April 3, 2024 (Appx9), and 

taxpayer filed a timely “amended notice of appeal” from that order and 

the judgment on May 12, 2024.  (Appx362.)  This Court has jurisdiction.  

See 28 U.S.C. §§ 1295(a)(3), 2107(b)(1), 2522.2 

 
1 We are including full statements of jurisdiction, of the issues, of 

the case, of the facts, and of the standards of review because the 
statements in appellant’s brief are inaccurate and incomplete.    

2  The first appeal from the trial court’s judgment was docketed as 
No. 24-1458, and, on July 26, 2024, was consolidated as the lead case 
with the second appeal, No. 24-1838.   
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STATEMENT OF THE ISSUES 

1.  Whether the Court of Federal Claims correctly dismissed 

taxpayer’s refund suit because taxpayer failed to file a timely refund 

claim with the IRS.   

2.  Whether the Court of Federal Claims abused its discretion in 

denying taxpayer’s motion to amend the judgment.   

STATEMENT OF THE CASE 

A. Course of proceedings and disposition in the trial 
court 

Taxpayer sued the United States in the Court of Federal Claims 

for a refund of payments of (i) penalties on its delinquent federal 

employment taxes for the third quarter of 2003 through the third 

quarter of 2005, and (ii) interest on those penalties.  (Appx17.)  

Taxpayer alleged that the penalties were improperly assessed because 

the IRS did not comply with the supervisory-approval requirement for 

penalties under I.R.C. § 6751(b)(1).  (Appx20.) 

The Government filed a motion to dismiss for lack of jurisdiction 

and for failure to state a claim, under RCFC 12(b)(1) and 12(b)(6), on 

the ground that taxpayer had failed to file a timely administrative 

claim for refund with the IRS.  (Appx136-137.)  Taxpayer opposed the 
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motion arguing that it had filed a timely informal claim for refund.  

(See Appx3-6.)   

The trial court granted the Government’s motion to dismiss for 

lack of jurisdiction in an opinion (Appx1-7) reported at 168 Fed. Cl. 690 

(2023).  The court held that taxpayer’s purported claim for refund did 

not qualify as an informal claim for refund, because it did not fairly 

apprise the IRS of the basis of the claim.  (Appx5-6.)  Taxpayer 

appealed.  (Appx360.)   

The trial court denied a motion filed by taxpayer to amend the 

judgment.  (Appx9.)  Taxpayer filed an amended notice of appeal from 

the judgment and from the denial of the motion to amend.  (Appx362.)  

This Court docketed and consolidated the two appeals. 

B. The legal framework 

I.R.C. § 7422(a) provides that no tax refund suit or proceeding 

“shall be maintained in any court . . . until a claim for refund or credit 

has been duly filed with the Secretary [of the Treasury], according to 

the provisions of law in that regard, and the regulations of the 

Secretary established in pursuance thereof.”  The administrative refund 

claim must be filed within the time limits set by I.R.C. § 6511.  The 
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general rule is that a refund claim must be filed within three years of 

the time the taxpayer filed its tax return or two years of the time the 

tax was paid, whichever period expires later.  I.R.C. § 6511(a).  

This Court recently held that “[t]he Supreme Court has ruled that 

failure to file [a refund claim] with the IRS within the prescribed time 

deprives the court of ‘jurisdiction over [the] suit for refund.’ ”  Dixon v. 

United States, 67 F.4th 1156, 1161 (Fed. Cir. 2023) (quoting United 

States v. Dalm, 494 U.S. 596, 608-10 (1990)).  As more fully discussed 

below, taxpayer’s failure to file a timely refund claim with the IRS 

barred its suit. 

C. The employment tax liabilities and purported refund 
claims 

1. The criminal case and the restitution judgment 
against taxpayer’s owner, Donald Dougherty 

Donald Dougherty, Jr. was the sole shareholder of taxpayer, a 

corporation based in Philadelphia.  (Appx17-18.)  In June 2007, a grand 

jury in the United States District Court for the Eastern District of 

Pennsylvania indicted Mr. Dougherty for tax evasion and other crimes.  

(Appx18, Appx163.)  The indictment charged Mr. Dougherty with 

paying unreported cash wages of approximately $2.6 million to himself 
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and to his employees in order to willfully evade payroll taxes for various 

quarters between 2001 and 2005.  (Appx185-186.)  Mr. Dougherty was 

further charged with willfully filing federal individual income tax 

returns for 2002 through 2004 that were false and fraudulent due to 

unreported income and illegal deductions.  (Appx187-192.)  In addition, 

the indictment charged Mr. Dougherty with various union-related and 

other offenses, including embezzlement and bribery.  (Appx167-183.)   

Mr. Dougherty pleaded guilty to the charges in the indictment 

(except for one charge of making illegal payments to a union official).  

(Appx19, Appx 204-205; see Appx174.)  In the plea agreement, Mr. 

Dougherty agreed to cooperate fully with the IRS by paying the IRS 

restitution in an amount to be determined by the IRS.  (Appx209-210.)  

He also agreed to provide the IRS with all requested documents and 

information for the purpose of a civil audit and to sign any forms 

deemed necessary by the IRS to enable the IRS to make an immediate 

assessment of the taxes and interest that he agreed to pay as 

restitution.  (Appx210.)   

In addition, Mr. Dougherty agreed not to file any claims for refund 

of taxes, penalties, and interest for the years 2002 through 2004 or for 
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any other amounts paid pursuant to the agreement.  (Appx210.)  The 

plea agreement stated that nothing in the agreement would limit the 

IRS in its collection of any taxes, penalties, and interest due from Mr. 

Dougherty, or satisfy, settle, or compromise his obligation to pay the 

balance of any remaining civil tax liabilities, including tax, interest, and 

penalties.  (Appx211.)   

In December 2008, the district court entered a criminal judgment 

against Mr. Dougherty on his guilty plea.  (Appx197.)  He was 

sentenced to two years’ imprisonment and five years’ supervised 

release.  (Appx198-199.)  The criminal judgment ordered him to pay 

restitution in the amount of $2,306,541, which included $1,633,471 

payable to the IRS.  (Appx19, Appx 201.)   

The IRS Criminal Investigation Division prepared a restitution 

information sheet pertaining to the restitution judgment against Mr. 

Dougherty.  In March 2009, the restitution information sheet was sent 

to the IRS revenue accounting control system, the district court clerk, 

the United States Probation Office, the United States Attorney’s Office, 

and Mr. Dougherty’s attorney in his criminal case.  (Appx220.)   
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The restitution information sheet set forth the calculation of the 

$1,633,471 in restitution due from Mr. Dougherty to the IRS under the 

restitution judgment.  (Appx221.)  The calculation of this amount, 

broken down by tax type and period, included the tax and interest for 

Mr. Dougherty’s 2002 through 2004 income taxes, and for taxpayer’s 

employment taxes for various quarters in 2001 and 2002, and 

consecutive quarters from the 1st quarter of 2003 through the fourth 

quarter of 2005.  (Appx221.)   

2. The civil audit, the assessments of taxpayer’s 
employment tax liabilities, and taxpayer’s $1.5 
million payment 

After Mr. Dougherty’s criminal conviction, the IRS commenced a 

civil examination of taxpayer’s employment tax liabilities.  (Appx19.)  In 

March 2010, the IRS assessed against taxpayer its unpaid employment 

tax liabilities for various quarters, including the third quarter of 2003 

through the third quarter of 2005.  The IRS also assessed against 

taxpayer civil fraud penalties under I.R.C. § 6663 and interest for these 

quarters.  (Appx19-20, Appx230, Appx234, Appx238, Appx241, 

Appx244, Appx247, Appx250, Appx253, Appx256.)  The employment tax 

liabilities and the civil fraud penalties for the nine quarters at issue in 
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this case (the third quarter of 2003 through the third quarter of 2005) 

totaled $935,152.50.  (Appx19.)   

On December 11, 2015, taxpayer sent a remittance of 

$1,534,504.37 to pay off the remaining employment tax liabilities for 

the nine quarters.  (Appx20, Appx56.)  The remittance included 

instructions regarding the amount of the payment that should be 

applied to each quarter.  These amounts were calculated based on the 

amounts of the employment tax, penalties, and interest for each 

quarter.  (Appx20-21, Appx57.)    

3. Taxpayer’s purported informal refund claims, 
and untimely formal refund claims 

On December 7, 2017 – four days before the expiration of the 

statute of limitations on filing a claim for refund, see I.R.C. § 6511(a) – 

taxpayer, through its representative, submitted a letter to the IRS 

entitled “PROTECTIVE CLAIM FOR REFUND,” which stated (Appx38; 

see Appx2): 

The taxpayer is hereby filing a protective refund claim 
for penalties and interest in the amount of at least 
$1,534,504.37 paid on December 11, 2015.  This payment 
was made in connection with a restitution-based assessment 
following the conviction of the taxpayer’s owner for various 
tax offenses, and included taxes, interest, and fraud 
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penalties.  In Klein v. Commissioner, 149 T.C. No. 15 (Oct. 3, 
2017), the United States Tax Court held that a 
restitution-based assessment pursuant to 26 U.S.C. 
§ 6201(a)(4) may only be based upon taxes due and owing, 
and may not include interest or additions-to-tax.  The 
restitution-based assessment in this case must be limited to 
taxes only, and the taxpayer is therefore entitled to a refund 
of all interest and penalties paid, or that should have been 
allocated to interest and penalties, on December 11, 2015. 
The taxpayer also reserves the right to argue that all 
interest and penalty assessments were invalid and to seek a 
refund of an additional amount.  The taxpayer therefore files 
this claim for refund as a protective matter.  

The December 7, 2017 letter, while identifying taxpayer on the 

subject line, did not identify the tax type and periods for which taxpayer 

was seeking a refund.  (Appx38; see Appx5.)  Although the letter 

referred to “a restitution-based assessment following the conviction of 

the taxpayer’s owner for various tax offenses,” the letter did not identify 

“the taxpayer’s owner,” Mr. Dougherty, by name, and did not specify the 

case number, date, or sentencing court for the restitution judgment.  

(Appx38.)  

On April 10, 2018 – after the expiration of the statute of 

limitations for filing a claim for refund – taxpayer, through its 

representative, sent a letter to the IRS entitled “MODIFIED 
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PROTECTIVE CLAIM FOR REFUND,” which stated (Appx43; 

see Appx2): 

On behalf of the above-referenced taxpayer (“the 
taxpayer”), this letter relates to the protective claim for 
refund submitted on December 7, 2017 for tax years 2002, 
2003, and 2004 (“Refund Claim”) (a copy of which is 
enclosed).  

The taxpayer is filing a modified Refund Claim for 
penalties and interest in the amount of at least 
$1,534,504.37 paid on December 11, 2015. The taxpayer’s 
Refund Claim is hereby modified as follows: in addition to 
the taxpayer’s reliance on Klein v. Commissioner, 149 T.C. 
No. 15 (Oct. 3, 2017), the taxpayer further asserts that the 
Commissioner failed to comply with the requirements of 
I.R.C. § 6751(b)(1).  See Graev v. Commissioner, 149 T.C. 23 
(Dec. 20, 2017), supplementing 147 T.C. 16 (Nov. 30, 2016).  
The taxpayer’s Refund Claim is unchanged in all other 
respects. 

On June 19, 2018, the IRS sent taxpayer’s representative a letter 

(Letter 3010C) “in response to [taxpayer’s] inquiry dated December 07, 

2017.”  (Appx214.)  The subject lines listed the tax type and period as 

employment tax for the third quarter of 2003, and included a line for 

the “Requested interest abatement amount” as $259,019.00.  (Appx214.)  

In the letter, the IRS stated that it “can’t allow your request to remove 

all of the interest changed on your account for the tax year above.”  

(Appx214.)  The letter further stated: 
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The interest wasn’t an excessive amount, assessed after the 
expiration of the period of limitation on assessment, or 
erroneously or illegally assessed.  

As for the interest portion of the protective claim you filed on 
December 7, 2017, IRC 6201(a)(4) states that a criminal 
restitution based assessment is treated as tax.  Accordingly, 
as with any tax assessment, if the amount is not paid when 
due, interest will accrue from the due date until paid in full. 

(Appx214.)  The letter also provided instructions for taxpayer to file a 

written protest for forwarding to the IRS Appeals Office.  (Appx214.)    

On the same date, the IRS sent a second letter (Letter 916C) 

indicating that it could not process the claim in the December 2017 

letter “because your supporting information was not complete.”  

(Appx217.)  The IRS stated:  “If you have more information that you 

didn’t send with this claim, you can file another claim that includes all 

of your information.”  (Appx217.)  The letter further stated (Appx217):  

As for the penalty portion of the protective claim you filed on 
December 7, 2017, please submit a copy of the restitution 
order for review so a final determination can be made.  When 
doing so, you should file a signed Form 843 for each affected 
annual period.  A determination on the interest portion of 
your claim is addressed in a separate notice being sent to 
you. 

On August 16, 2018, taxpayer, through its representative, sent the 

IRS nine Forms 843 (Claim for Refund and Request for Abatement), one 
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for each quarter from the third quarter of 2003 through the third 

quarter of 2005.  (Appx49-127.)  Each claim, signed by Mr. Dougherty 

on behalf of taxpayer, listed the quarter and the specific amount applied 

to that quarter from the December 11, 2015, payment, and, at the 

bottom of the form, stated:   

A Protective Claim for Refund was filed by Certified Mail on 
December 7, 2017 and a Modified Protective Claim for 
Refund was filed April 10, 2018 (Certified Mail Receipts are 
attached).  Also, attached is a copy of both claims and a copy 
of the bank check dated 12/11/2015 for the $1,534,504.37 
payment made and a schedule showing how the payment 
was applied. 

(Appx50, Appx58, Appx66, Appx74, Appx82, Appx90, Appx98, Appx106, 

Appx114.) 

On September 28, 2018, the IRS denied taxpayer’s refund claims.  

(Appx23.)  Justifying its denial, the IRS stated (Appx227; see Appx3):  

There were no expected changes in current regulations, 
pending legislation or current litigation relevant to the 
United States District Court’s Judgment dated December 17, 
2008 in which it was ordered that criminal monetary 
penalties restitution of $1,633,471.00 be made to the IRS. 
The Judgment of the Court is clear and there is no Statute 
or Regulation upon which to base your claim. 
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D. The Court of Federal Claims proceedings and decision 

1.  Taxpayer filed a complaint seeking a refund of the penalties 

assessed and paid for the nine quarters at issue (the third quarter of 

2003 through the third quarter of 2005) and the interest on those 

penalties.  (Appx17.)  Taxpayer asserted that “[i]n Klein v. 

Commissioner, 149 T.C. No. 15 (2017), the Tax Court held that a 

restitution-based assessment made pursuant to I.R.C. § 6201(a)(4) was 

limited to the taxes due and owing and could not include interest or 

additions to tax.”  (Appx24.)  Taxpayer also asserted that the I.R.C. 

§ 6663 penalties were improperly assessed because the IRS failed to 

comply with the supervisory-approval requirement for penalties under 

I.R.C. § 6751(b)(1).  (Appx20, Appx24-25.)  In each of the nine counts of 

the complaint, corresponding to the nine quarters at issue, taxpayer 

sought a refund of the penalty paid, and interest on that penalty, for 

that quarter.  (Appx26-35.)     

The Government moved to dismiss for lack of subject-matter 

jurisdiction and for failure to state a claim under RCFC 12(b)(1) and 

RCFC 12(b)(6).  (Appx136-137.)  The Government argued that 

taxpayer’s Form 843 formal claims for refund were untimely, and that 
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taxpayer’s December 2017 and April 2018 letters did not constitute 

informal claims for refund as asserted by taxpayer.  (Appx144-145.)  

The Government further argued that taxpayer failed to state a claim for 

improper assessment of the penalties under Klein and I.R.C. 

§ 6201(a)(4).  (Appx152-157.)  Taxpayer opposed the motion to dismiss.  

(Appx13.)   

2.  The Court of Federal Claims granted the Government’s motion 

to dismiss for lack of jurisdiction under RCFC 12(b)(1).  (Appx1-7.)  The 

trial court quoted authority of the Supreme Court and this Court to 

demonstrate the jurisdictional nature of the requirement to file a timely 

refund claim with the IRS: 

“The Supreme Court has ruled that failure to file with the 
IRS within the prescribed time deprives the court of 
‘jurisdiction over [the] suit for refund.’ ”  Dixon v. United 
States, 67 F.4th 1156, 1161 (Fed. Cir. 2023) (quoting United 
States v. Dalm, 494 U.S. 596, 608-10 (1990)).   

(Appx5.)  The trial court examined the “four limited situations,” or 

doctrines, explained by this Court in Computervision Corp. v. United 

States, 445 F.3d 1355, 1364 (Fed. Cir. 2006), in which a refund claim 

may be considered despite the failure to file a detailed timely formal 

refund claim.  (Appx5.)   
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First, as the trial court explained (Appx5), “ ‘[u]nder the 

informal-claim doctrine, courts treat a timely claim with purely formal 

defects [as] permissible if it fairly apprises the IRS of the basis of the 

claim within the limitations period’ and is followed by ‘an untimely 

amendment that complied with the regulations.’ ”  Dixon, 67 F.4th at 

1162 (quoting Computervision, 445 F.3d at 1364).  The trial court 

observed that this Court “has specifically held that ‘an informal refund 

claim must adequately apprise the IRS of the particular year or years 

for which a refund is sought.’ ”  (Appx5 (quoting Stephens v. United 

States, 884 F.3d 1151, 1156 (Fed. Cir. 2018).)   

The trial court found that taxpayer’s December 2017 letter – the 

only letter or claim sent before the limitations period expired – did not 

mention the tax periods, or the type of tax, for which a refund was being 

claimed.  (Appx5.)  The court held that the letter did not constitute an 

informal claim for refund because it did not “fairly apprise[ ] the IRS of 

the basis for [taxpayer’s] claim.”  (Appx6.)   

The trial court further found that the remaining three doctrines 

did not apply because each of them requires a timely formal refund 

claim.  (Appx6-7.)  Under the “waiver doctrine,” the court explained, 
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“ ‘[i]f the taxpayer files a timely formal claim but fails to include the 

specific claim for relief, the claim may nonetheless be considered timely 

if the IRS considers that specific claim within the limitations period.’ ”  

(Appx6 (quoting Computervision, 445 F.3d at 1365 (emphasis added by 

trial court)).)   

The “general claims doctrine” applies “ ‘where (1) the taxpayer has 

filed a formal general claim within the limitations period; and (2) an 

amendment is filed outside the limitations period that makes the 

general claim more specific.’ ”  (Appx6-7 (quoting Computervision, 445 

F.3d at 1368 (emphasis added by trial court)).)   

The “germaneness doctrine ‘only applies where the taxpayer 

(1) files a formal claim within the limitations period making a specific 

claim; and (2) after the limitations period but, while the IRS still has 

jurisdiction over the claim, files a formal amendment raising a new 

legal theory – not specifically raised in the original claim – that is 

‘germane’ to the original claim, that is, it depends upon facts that the 

IRS examined or should have examined within the statutory period 

while determining the merits of the original claim.’ ”  (Appx7 (quoting 

Computervision, 445 F.3d at 1370 (emphasis added by trial court)).) 
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The trial court reiterated that taxpayer’s December 2017 letter 

“was not a timely informal claim for refund, and it certainly was not a 

timely formal claim for refund.”  (Appx7.)  “Therefore, the waiver, 

general claims, and germaneness doctrines do not apply in this case.”  

(Appx7.)  Because taxpayer “ ‘fail[ed] to file with the IRS within the 

prescribed time,’ Dixon, 67 F.4th at 1161, this [c]ourt lacks jurisdiction 

to consider [its] Complaint.”  (Appx7.)   

The trial court addressed this Court’s decisions in Brown v. United 

States, 22 F.4th 1008 (Fed. Cir. 2022) and Dixon.  (Appx7 n.2.)  The trial 

court considered taxpayer’s argument that under Brown, “whether 

[taxpayer’s] claim was “ ‘duly filed’ is not a jurisdictional question, but 

is ‘more akin to a claims-processing rule.’ ”  (Appx7 n.2.)  The trial court 

explained that in Dixon, “the Federal Circuit subsequently clarified that 

‘Dalm’s jurisdictional characterization applies to “the fact of filing” in 

the time allowed, but not to § 7422(a)’s “duly filed” requirements 

governing “the adequacy of the filing” if timely made, and held the 

latter not to be jurisdictional in nature.’ ”  (Appx7 n.2 (quoting Dixon, 

67 F.4th at 1161).)  The trial court held that “[t]his case is about 

whether a claim for refund was, in fact, filed, not about the ‘adequacy’ of 
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a ‘timely made’ claim.”  (Appx7 n.2.)  The trial court held that its 

conclusion – “that [it] lack[ed] subject-matter jurisdiction to hear [the] 

case because [taxpayer] did not file a claim for refund within the 

statutory period – was “consistent with the Federal Circuit’s decisions 

in Brown and Dixon.”  (Appx7 n.2.)   

The trial court noted that the Government had moved for 

dismissal for failure to state a claim under RCFC 12(b)(6).  (Appx4 n.1.)  

The court stated that “[b]ecause [it] conclude[d] that it lack[ed] 

subject-matter jurisdiction, [it] need not address defendant’s other 

arguments” in this regard.  (Appx4 n.1.)   

3.  The trial court entered judgment consistent with its opinion.  

(Appx8.)  Taxpayer filed a motion to amend the judgment (Appx 358) 

requesting that the trial court issue a post-judgment order reflecting 

that taxpayer’s motion for leave to file a sur-reply (in opposition to the 

motion to dismiss) had been granted.  Taxpayer had filed the motion for 

leave to file a sur-reply (Appx289) on the ground that the Government’s 

reply brief had cited new authority (Appx290). 

Taxpayer filed a notice of appeal from the judgment.  (Appx360.)  

The trial court entered an order denying taxpayer’s motion to amend 
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the judgment, and taxpayer filed an amended notice of appealed from 

that order and the judgment.  (Appx9, Appx362.) 

SUMMARY OF ARGUMENT 

1. Under I.R.C. § 7422(a), no tax refund suit or proceeding “shall 

be maintained in any court . . . until a claim for refund or credit has 

been duly filed with the Secretary [of the Treasury], according to the 

provisions of law in that regard, and the regulations of the Secretary 

established in pursuance thereof.”  I.R.C. § 6511(a) generally requires 

that a refund claim must be filed within three years of the time the 

taxpayer filed its tax return or two years of the time the tax was paid, 

whichever period expires later.   

Here, taxpayer sent the remittance of $1,534,504.37 on 

December 11, 2015.  Under I.R.C. § 6511(a), any claim for a refund of 

that payment was due within two years, on December 11, 2017.  

Taxpayer’s formal refund claims were filed on August 16, 2018, and 

thus were untimely.   

The substantial variance doctrine permits consideration of a claim 

for refund, despite failure to timely file a detailed formal claim with the 

IRS, when a substantial variance from the requirements of the 
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regulation is not involved.  But this doctrine applies only in four limited 

situations, known as the informal claim doctrine, the waiver doctrine, 

the general claim doctrine, and the germaneness doctrine.  The Court of 

Federal Claims correctly held that none of these doctrines applies here.   

Taxpayer’s December 7, 2017 letter – the only purported refund 

claim submitted within the limitations period – did not satisfy the 

informal claim doctrine because, among other reasons, it did not 

identify the particular year or years for which a refund was sought, and 

did not fairly apprise the IRS of the basis for taxpayer’s claim.  The 

other three doctrines all require the taxpayer to file a timely formal 

claim. The waiver doctrine does not apply, because taxpayer did not file 

a timely formal claim, and the IRS did not waive the refund claim 

requirements before the limitations period expired.  The general claim 

doctrine does not apply, because taxpayer did not file a timely formal 

general claim that was subsequently amended by an untimely specific 

claim.  The germaneness doctrine does not apply, because taxpayer did 

not file a timely formal specific claim and an untimely formal claim that 

was germane to the original claim.  Because none of the substantial 
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variance doctrines applies to taxpayer’s untimely refund claims, its 

refund suit is barred. 

As this Court recently held, the Supreme Court has ruled that 

failure to file a refund claim with the IRS within the prescribed time 

deprives the court of jurisdiction over the suit for refund.  This Court 

distinguishes between the fact of filing a timely refund claim, which is 

jurisdictional, and the requirement that the claim is duly filed, which 

this Court treats as a nonjurisdictional claims-processing rule regarding 

the adequacy of the claim.  Because taxpayer failed to file a timely 

refund claim, the Court of Federal Claims correctly held that it lacked 

jurisdiction over taxpayer’s suit. 

But even if, assuming arguendo, the defects in taxpayer’s refund 

claims were not jurisdictional, its complaint nevertheless was subject to 

dismissal for failure to state a claim because taxpayer did not file a 

timely refund claim, as required by I.R.C. § 7422(a).   

2.  The Court of Federal Claims did not abuse its discretion in 

denying taxpayer’s motion to amend the judgment, which taxpayer 

requested to reflect that the court had granted taxpayer’s motion for 

leave to file a sur-reply with respect to the Government’s motion to 
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dismiss.  But the trial court stated that it had not granted taxpayer’s 

motion for leave to file a sur-reply.  In any event, the sur-reply was not, 

as taxpayer argued, necessary to respond to “new authority” in the 

Government’s reply in support of its motion to dismiss, because 

taxpayer had ample opportunity to address any new authority or 

arguments in the supplemental briefing ordered by the trial court 

before its decision. 

ARGUMENT 

I   

The Court of Federal Claims correctly dismissed 
taxpayer’s complaint because taxpayer failed to file a 
timely refund claim 

Standard of review 

The Court reviews de novo whether the Court of Federal Claims 

has subject-matter jurisdiction over a tax refund suit.  Waltner v. 

United States, 679 F.3d 1329, 1333 (Fed. Cir. 2012).  The Court is 

generally “obligated to assume all factual allegations [in the complaint] 

to be true and to draw all reasonable inferences in [a] plaintiff’s favor.”  

Meidinger v. United States, 989 F.3d 1353, 1357 (Fed. Cir. 2021) 

(internal quotation marks omitted).  But the Court may “review 
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evidence extrinsic to the pleadings” when jurisdictional facts are 

disputed.  Cedars-Sinai Med. Ctr. v. Watkins, 11 F.3d 1573, 1584 

(Fed. Cir. 1993).  In such a case, the Court “review[s] determinations of 

the Court of Federal Claims regarding jurisdictional facts for clear 

error.”  Stephens v. United States, 884 F.3d 1151, 1155 (Fed. Cir. 2018).    

The plaintiff bears the burden of establishing subject-matter 

jurisdiction.  Alder Terrace, Inc. v. United States, 161 F.3d 1372, 1377 

(Fed. Cir. 1998). 

A. The Court of Federal Claims correctly concluded that 
taxpayer failed to file a timely formal or informal 
refund claim  

1. Taxpayer failed to file a timely formal refund 
claim  

“The requirement for filing a proper refund claim is designed both 

to prevent surprise and to give adequate notice to the [IRS] of the 

nature of the claim and the specific facts upon which it is predicated, 

thereby permitting an administrative investigation and determination.”  

Computervision Corp. v. United States, 445 F.3d 1355, 1363 (Fed. Cir. 

2006) (internal quotation marks omitted).  A claim for refund must “ ‘set 

forth in detail each ground upon which a credit or refund is claimed and 
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facts sufficient to apprise the Commissioner of the exact basis thereof.’ ”  

Computervision, 445 F.3d at 1363 (quoting Treas. Reg. (26 C.F.R.) 

§ 301.6402-2(b)(1)) (emphasis added in Computervision).  “The 

statement of the grounds and facts must be verified by a written 

declaration that it is made under the penalties of perjury.”  Treas. Reg. 

§ 301.6402-2(b)(1).  The refund claim must be made on the applicable 

form.  Treas. Reg. § 301.6402-2(a)(2).   

Here, taxpayer sent the remittance of $1,534,504.37 on December 

11, 2015.  (Appx20, Appx56.)  Pursuant to I.R.C. § 6511(a), any claim for 

a refund of that payment was due within two years, on December 11, 

2017.  Taxpayer filed its formal refund claims on August 16, 2018, over 

eight months after their due date.  (Appx 49-127.)  The trial court thus 

correctly held that these formal refund claims were untimely.  (Appx6.) 

2. Taxpayer’s December 2017 letter, the only 
purported refund claim submitted before the 
limitations period expired, did not satisfy the 
informal refund claim doctrine 

a.  “The Supreme Court has held that in some circumstances a 

taxpayer’s [refund] claim is not barred by the statute of limitations even 

though the taxpayer did not timely file the formal, detailed claim 
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required by the regulations.”  Computervision, 445 F.3d at 1363; 

accord Dixon v. United States, 67 F.4th 1156, 1161 (Fed. Cir. 2023).  

“[T]his aggregation of rules has come to be known as the substantial 

variance doctrine.”  Computervision, 445 F.3d at 1363-64.  “The doctrine 

permits consideration of a claim for refund despite failure to timely file 

detailed formal claims with the IRS when a substantial variance from 

the requirements of the regulation is not involved.”  Computervision, 

445 F.3d at 1364; accord Dixon, 67 F.4th at 1162.  “But this doctrine 

applies only in four limited situations,” each of which “has itself come to 

be identified as a separate doctrine.”  Computervision, 445 F.3d at 1364.   

“One [of these doctrines] is the informal-claim doctrine.”  Dixon, 

67 F.4th at 1162.  “Under the informal-claim doctrine, courts treat 

‘a timely claim with purely formal defects [as] permissible if it fairly 

apprises the IRS of the basis for the claim within the limitations period’ 

and is followed by ‘an untimely amendment that complied with the 

regulations.’ ”  Id. (quoting Computervision, 445 F.3d at 1364).   

This Court has held that “an informal refund claim must 

adequately apprise the IRS of the particular year or years for which a 

refund is sought.”  Stephens, 884 F.3d at 1156 (citing Computervision, 
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445 F.3d at 1365); see Arch Eng’g Co. v. United States, 783 F.2d 190, 

192 (Fed. Cir. 1986) (“informal claim … ‘should adequately apprise the 

[IRS] that a refund is sought and for certain years’ ”) (emphasis added) 

(citation omitted).  In Stephens, this Court held that an amended 1997 

return was not, as taxpayers claimed, an informal refund claim for 1995 

and 1996.  884 F.3d at 1156.  The Court pointed out that “[n]owhere in 

the [taxpayers’] amended 1997 return or the cover letter accompanying 

it did the [taxpayers] adequately apprise the IRS that they were 

seeking a refund for 1995 or 1996.”  Id.  The filing therefore was “not an 

informal refund claim.”  Id.3  Similarly, in Johnson v. United States, 

127 Fed. Cl. 529 (2016), the Court of Federal Claims held that a letter 

submitted by taxpayer to the IRS was not an informal refund claim 

because, among other reasons, it “failed to identify the year or years for 

which a refund was sought.”  Id. at 535.   

b.  The court below correctly held that the December 2017 letter 

(Appx38-39) – the only purported refund claim that taxpayer submitted 

 
3  A properly executed tax return or amended tax return satisfying 

the applicable requirements may constitute a refund claim.  See Treas. 
Reg. § 301.6402-3(a)(5); Waltner v. United States, 679 F.3d 1329, 1333 
(Fed. Cir. 2012). 
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within the limitations period – was not an informal refund claim 

because it did not fairly apprise the IRS of the basis of the claim.  

(Appx5-6.)  As in Stephens and Johnson, the letter did not identify “the 

particular year or years for which a refund is sought.”  Stephens, 884 

F.3d at 1156; see Johnson, 127 Fed. Cl. at 535.  (Appx38.)  The trial 

court correctly found that “[n]owhere in the letter did [taxpayer] 

mention the nine tax quarters from 2003 to 2005 at issue.”  (Appx5.)   

Indeed, there was no reference in the letter to any date, other than the 

date of the December 11, 2015 payment.  (Appx38-39.)  As the trial 

court determined, the omission from the letter of the type of tax at 

issue, and the identity and tax identification number of taxpayer’s 

owner, Mr. Dougherty, further “contributed to [taxpayer’s] failure to 

adequately apprise the IRS of the basis for the claim.”  (Appx6; 

see Appx5.)   

In addition to omitting the tax year and the other information set 

forth above, the December 2017 letter did not “ ‘fairly apprise[ ] the IRS 

of the basis for the claim’ ” (Dixon, 67 F.4th at 1162 (emphasis added)) 

that taxpayer seeks to maintain in this case.  The letter (Appx38-39) 

made no mention of taxpayer’s claim – which is its principal contention 
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in this suit (Appx20, Appx24-25; Br. 7-8) – that the IRS failed to comply 

with the supervisory-approval requirement for penalties under I.R.C. 

§ 6751(b)(1).  Instead, the December 2017 letter was based on 

taxpayer’s contention that, under I.R.C. § 6201(a)(4) and Klein v. 

Commissioner, 149 T.C. 341 (2017), the “restitution-based assessment 

following the conviction of the taxpayer’s owner for various tax offenses 

… may only be based on taxes due and owing, and may not include 

interest or additions-to-tax.”  (Appx38.)   

c.  Taxpayer’s assertion that “there is no dispute that Dougherty 

Electric timely submitted an informal claim on December 7, 2017” 

(Br. 31) is wrong.  The court below held that taxpayer’s “December 7, 

2017 letter was not a timely informal claim for refund.”  (Appx7.)     

Taxpayer also contends that American Radiator & Standard 

Sanitary Corp. v. United States, 318 F.2d 915, 920 (Ct. Cl. 1963), held 

that an informal refund claim was not defective when it failed to 

expressly list the tax years in question.  (Br. 31, 33.)  American 

Radiator was decided long before this Court held in Stephens, 

Computervision, and Arch Engineering, that an informal refund claim 

must identify “the particular year or years for which a refund is 
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sought.”  Stephens, 884 F.3d at 1156; see Computervision, 445 F.3d at 

1365; Arch Engineering, 783 F.2d at 192. 

In any event, American Radiator acknowledged that an informal 

refund claim “should adequately apprise the [IRS] that a refund is 

sought and for certain years.”  318 F.2d at 920 (emphasis added).  But 

the court in that case concluded that the reports of the IRS Revenue 

Agent, after his “thorough examination” of multiple years of the 

taxpayer’s returns, “plainly revealed … his recognition that [the 

taxpayer] affirmatively anticipated [the] refunds” and that, as “a 

responsible employee” of the IRS, he had “notice fairly advising the 

Commissioner of the nature of the taxpayer’s claim.”  318 F.2d at 921 

(internal quotation marks omitted).  The court held that the taxpayer 

could “properly rely on the very specific knowledge gained by the 

revenue agent,” who “was thoroughly familiar with” the taxpayer’s “tax 

problems.”  Id.   

Here, unlike in American Radiator, the purported informal refund 

claim was not provided to an IRS Revenue Agent or other employee 

with “very specific knowledge” of and familiarity with the circumstances 

pertinent to the purported claim.  318 F.2d at 921.  Taxpayer here 
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provided no evidence that the refund claim was sent to and processed by 

any IRS employee with an understanding of these circumstances.  

Indeed, the June 19, 2018 letter from the IRS to taxpayer stated that 

taxpayer’s supporting information was not complete, and requested a 

copy of the restitution order.  (Appx217.)  Unlike in American Radiator, 

there was no IRS employee with specific, detailed information regarding 

the circumstances of the purported informal refund claim.  

Taxpayer’s contention that this Court’s decision in Dixon, 67 F.4th 

at 1162-63, supports its contention that its December 2017 letter 

qualified as an informal claim (Br. 34-35) lacks merit.  Dixon held that 

the informal-claim doctrine applies where “ ‘a timely claim with purely 

formal defects . . , fairly apprises the IRS of the basis for the claim.’ ”  

67 F.4th at 1162 (quoting Computervision, 445 F.3d at 1364).  

Taxpayer’s December 2017 letter did not fairly apprise the IRS of the 

basis of taxpayer’s claim.   

Taxpayer argues (Br. 32) that “[u]sing information it already had, 

including the Restitution Information Sheet and the DOJ restitution 

summary, the IRS could readily determine that it had collected fraud 

penalties outside the scope of the court-ordered criminal restitution 
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order.”  “But it is not enough that somewhere under the Commissioner’s 

roof is the information which might enable him to pass on a claim for 

refund.”  Angelus Milling Co. v. Commissioner, 325 U.S. 293, 299 

(1945).  Taxpayer did not attach the criminal judgment ordering 

restitution, the restitution information sheet, or the DOJ restitution 

summary to the December 2017 letter.  This letter only referred to “a 

restitution-based assessment following the conviction of the taxpayer’s 

owner for various tax offenses.”  (Appx38.)  The letter did not identify 

Mr. Dougherty by name, and did not specify the court, case number, or 

date of the criminal judgment ordering restitution.  (Appx38.)  Because 

the letter provided no information about the criminal judgment or the 

restitution based assessment, the letter did not fairly apprise the IRS of 

the basis for any claim regarding the restitution based assessment. 

Furthermore, the letter omitted any mention of the civil audit of 

taxpayer.  After Mr. Dougherty’s criminal conviction, the IRS 

commenced a civil examination of taxpayer’s employment tax liabilities.  

(Appx19.)  In March 2010, the IRS assessed against taxpayer its unpaid 

employment tax liabilities (including penalties and interest) for the 

nine quarters in issue here.  (Appx19-20, Appx230, Appx234, Appx238, 
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Appx241, Appx244, Appx247, Appx250, Appx253, Appx256.)  

Taxpayer’s December 2015 payment was made to satisfy these 

employment tax assessments (Appx20, Appx56-57), but taxpayer’s 

December 2017 letter did not refer to the civil audit or to those 

assessments.  (Appx38-39.)  The letter referred only to a restitution 

based assessment (Appx38), but that was an assessment of amounts 

owed by Mr. Dougherty.  The amounts in issue here are employment 

tax liabilities owed by taxpayer (Dougherty Electric) that were assessed 

against taxpayer and paid by taxpayer.  While the letter asserted that 

there was something wrong with the restitution based assessment 

against taxpayer’s owner (Mr. Dougherty), the letter did not assert any 

claim (much less a basis for a claim) that there was something wrong 

with the assessment of taxpayer’s liabilities.  

In sum, the trial court correctly held that taxpayer’s December  

2017 letter – the only purported refund claim submitted within the 

limitations period – was not an informal claim for refund because it did 

not fairly apprise the IRS of the basis for taxpayer’s claim.  (Appx5-6.)    
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3. Taxpayer’s purported refund claim did not 
satisfy any of the remaining three doctrines – the 
waiver doctrine, the general claim doctrine, and 
the germaneness doctrine 

The remaining three of the four “limited” situations under the 

substantial variance doctrine are the waiver doctrine, the general claim 

doctrine, and the germaneness doctrine.  Computervision, 445 F.3d at 

1363-70.  But none of these doctrines applies here because, as the trial 

court correctly held (Appx6-7), these doctrines require a timely formal 

refund claim.  Moreover, taxpayer fails to satisfy other requirements of 

each of the three doctrines.  

a. The waiver doctrine is inapplicable  

Under the waiver doctrine, “[i]f the taxpayer files a timely formal 

claim, but fails to include the specific claim for relief, the claim may 

nonetheless be considered timely if the IRS considers that specific claim 

within the limitations period.”  Computervision, 445 F.3d at 1365; 

accord Cencast Servs., L.P. v. United States, 729 F.3d 1352, 1368 

(Fed. Cir. 2013).  “The IRS’s consideration of the specific claim is held to 

be a waiver of the requirement of the regulation that the refund claim 

‘set forth in detail each ground upon which a credit or refund is claimed 
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and facts sufficient to apprise the Commissioner of the exact basis 

thereof.’ ”  Computervision, 445 F.3d at 1365 (quoting Treas. Reg. 

§ 301.6402-2(b)(1)).   

The IRS’s determination to examine the merits of the claim must 

be “unmistakable.”  Angelus Milling, 325 U.S. at 297.  The IRS cannot 

waive the refund claim requirements “by conduct outside of the 

limitations period.”  Computervision, 445 F.3 at 1367; accord Cencast, 

729 F.3d at 1368; Mobil Corp. v. United States, 52 Fed. Cl. 327, 337-78 

(2002); see United States v. Garbutt Oil Co., 302 U.S. 528, 533-34 (1938) 

(Commissioner’s authority to waive the requirement of a specific claim 

“and consider a general claim on its merits” did not mean that “after the 

period set by the statute for the filing of claims he had power to accept 

and act upon claims that complied with or violated his regulations”) 

(emphasis added).  In Computervision, this Court held that the taxpayer 

could not “benefit from the waiver doctrine because the IRS 

consideration [of the specific claim] occurred long after the expiration of 

the limitations period.”  445 F.3d at 1368.   

Here, the waiver doctrine does not apply for several reasons.  

First, taxpayer did not “file[ ] a timely formal claim.”  Computervision, 
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445 F.3d at 1365.  Taxpayer’s August 2018 formal claims were 

untimely, and the only purported claim filed within the limitations 

period – the December 2017 letter (Appx38-39) – was not a formal 

claim.  

Furthermore, taxpayer did not satisfy the requirement that “the 

IRS consider[ ] th[e] specific claim [that was omitted from the formal 

claim] within the limitations period.”  Computervision, 445 F.3d at 1365 

(emphasis added).  Indeed, there was no evidence that the IRS 

considered any claim of taxpayer before the limitations period expired 

on December 11, 2017, only four days after taxpayer submitted the 

purported informal refund claim on December 7.  The IRS did not 

respond to the December 2017 letter until its letters dated June 19, 

2018, more than six months after the limitations period expired.  

(Appx213-18.)  And these notices did not mention taxpayer’s specific 

claim that the IRS had failed to satisfy the supervisory approval 

requirement under I.R.C. § 6751(b) for the civil tax penalties.  

(Appx213-218.)  Taxpayer has failed to satisfy its burden of 

demonstrating that the IRS unmistakably waived the refund claim 

requirements before expiration of the limitations period. 
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Taxpayer argues that the IRS waived “any formal deficiencies in 

[its] earlier informal claims, investigated its formal claims, and denied 

them on their merits.” (Br. 39-40, emphasis in original.)  In support of 

this argument, taxpayer cites its complaint, which stated that the IRS 

disallowed its formal refund claims in September 2018.  (Br. 40 (citing 

Appx 23).)  But as stated above, under the waiver doctrine, the IRS 

cannot waive the refund claim requirements “by conduct outside of the 

limitations period.”  Computervision, 445 F.3d at 1367.  Because the 

limitations period expired on December 11, 2017, the disallowance of 

the formal refund claims in September 2018, and any other conduct 

after December 11, 2017, were ineffective to waive the limitations 

period.   

b. The general claim doctrine is inapplicable  

The general claim doctrine applies “where (1) the taxpayer has 

filed a formal general claim within the limitations period; and (2) an 

amendment is filed outside the limitations period that makes the 

general claim more specific.”  Computervision, 445 F.3d at 1368.  

“However, the general claim doctrine only applies when the original 

claim is general rather than specific.”  Id. at 1369.  “[W]here the 
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original timely claim assert[s] a specific ground, it [may] not be 

amended out of time to claim a new basis for relief unrelated to the 

original claim.”  Computervision, 445 F.3d at 1369 (citing United States 

v. Henry Prentiss & Co., 288 U.S. 73, 83 (1933)).   

General “boilerplate” language added to a specific claim does not 

bring the claim within the general claim doctrine.  Computervision, 

445 F.3d at 1369; see United States v. Andrews, 302 U.S. 517, 525 

(1938).  In Andrews, the Supreme Court held that even where the 

taxpayer’s original claim “not only called for redress of a specified 

grievance but demanded general relief as well,” the limitations period 

barred “a so-called amendment of her claim having no relation” to the 

original claim.  302 U.S. at 525.  The reasoning for this doctrine is that 

the “very specification of the items of complaint would tend to confine 

the investigation [of the claim by the IRS] to those items.”  Andrews, 

302 U.S. at 526.   

Like the waiver doctrine, the general claim doctrine does not 

apply here because taxpayer did not file a timely formal claim.  

See Computervision, 445 F.3d at 1368.   
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In addition to not qualifying as a formal claim, the December 2017 

letter was not a “general claim” as required under the general claim 

doctrine.  See Computervision, 445 F.3d at 1368.  In the December 2017 

letter, taxpayer specifically claimed that under Klein and I.R.C. 

§ 6201(a)(4) “[t]he restitution-based assessment in this case must be 

limited to taxes only, and the taxpayer is therefore entitled to a refund 

of all interest and penalties paid, or that should have been allocated to 

interest and penalties, on December 11, 2015,” when taxpayer 

submitted its $1,534,504.37 payment.  (Appx38.)  This specific claim 

prevented the December 2017 letter from qualifying as a “general 

claim.”  Computervision, 445 F.3d at 1368.   

Furthermore, the “boilerplate” language at the end of the 

December 2017 letter did not save the letter from being a specific, 

rather than a general, claim.  After making its specific argument in the 

December 2017 letter – disputing its liability for interest and penalties 

based on Klein and I.R.C. § 6201(a)(4) – taxpayer stated:  “The taxpayer 

also reserves the right to argue that all interest and penalty 

assessments were invalid and to seek a refund of an additional 

amount.”  (Appx38.)  Despite this general, boilerplate language, the 
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December 2017 letter was, nevertheless, a specific claim that did not 

fall within the general claim doctrine.   

In Computervision, the taxpayer’s original claim contained a 

“specific request” for interest related to the IRS’s determination that 

taxpayer’s subsidiary did not qualify as a “domestic international sales 

corporation, or DISC,” under the applicable statutory scheme.  445 F.3d 

at 1359, 1369.  The original claim also included “general,” “boilerplate” 

language that the taxpayer claimed “as a basis for the refund of the 

interest paid … such other grounds as are shown to be appropriate by 

the tax returns, books and records and the Examination Report and 

related Protest” of the taxpayer.  Id. at 1369.  This Court held that the 

taxpayer’s “untimely claim for non-DISC interest [did] not meet the 

requirements of the general claim doctrine,” because of the specificity of 

the original claim, despite the boilerplate language in the original 

claim.  Id. 

Here, because the December 2017 letter “asserted a specific 

ground, it could not be amended out of time to claim a new basis for 

relief unrelated to the original claim.”  Computervision, 445 F.3d at 

1369.  In April 2018, after the expiration of the limitations period, 
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taxpayer submitted a letter attempting to modify the purported refund 

claim in the December 2017 letter by adding a new ground – that “the 

Commissioner failed to comply with the requirements of I.R.C. 

§ 6751(b)(1).”  (Appx43.)  Similarly, in the untimely formal refund 

claims, submitted in August 2018, taxpayer attempted to incorporate by 

reference the grounds set forth in the April 2018 letter, including I.R.C. 

§ 6751(b)(1).  (Appx49-50.)   

Section 6751(b)(1) provides that “[n]o penalty under [the Code] 

shall be assessed unless the initial determination of such assessment is 

personally approved (in writing) by the immediate supervisor of the 

individual making such determination or such higher level official as 

the Secretary may designate.”  This Circuit has not issued any decisions 

interpreting § 6751(b)(1).  Other courts have applied various standards 

governing when the supervisor must approve a penalty.  See, e.g., 

Laidlaw’s Harley Davidson Sales, Inc. v. Commissioner, 29 F.4th 1066, 

1074 (9th Cir. 2022) (§ 6751(b)(1) requires supervisory approval “before 

the assessment of the penalty or, if earlier, before the relevant 

supervisor loses discretion whether to approve the penalty 

assessment”); Kroner v. Commissioner, 48 F.4th 1272, 1276 (11th Cir. 
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2022) (“the IRS satisfies § 6751(b) so long as a supervisor approves an 

initial determination of a penalty assessment before it assesses those 

penalties”); Belair Woods, LLC v. Commissioner, 154 T.C. 1, 14-15 

(2020) (§ 6751(b) requires supervisory approval before the revenue 

agent formally communicates the decision to impose penalties to the 

taxpayer).   

Regardless of the applicable standard, I.R.C. § 6751(b)(1) turns on 

whether, when, and how supervisory approval for penalties is obtained.  

Therefore, the issue of the correctness of the penalties against taxpayer 

under this statute, raised in the April 2018 letter, did not make any 

general claim in the December 2017 letter “more specific.”  

Computervision, 445 F.3d at 1368.  This is not only because the 

December 2017 letter did not raise a general claim, but also because the 

April 2018 letter raised “a new basis for relief unrelated to the original 

claim.”  Computervision, 445 F.3d at 1369.  Taxpayer’s contention that 

the penalties did not receive the required supervisory approval under 

§ 6751(b)(1), first raised in the April 2018 letter, thus was “a new basis 

for relief” completely unrelated to the specific claim, in December 2017 

letter, that under Klein and I.R.C. § 6201(a)(4), the “restitution-based 
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assessment” could not include interest and penalties.  Accordingly, the 

general claim doctrine does not apply. 

Taxpayer acknowledges (Br. 42) that, under Computervision, 445 

F.3d at 1368, “[t]he general claim doctrine applies ‘where [ ] the 

taxpayer has filed a formal general claim within the limitations 

period.’ ”  But taxpayer argues (Br. 42) that the doctrine “also applies to 

informal initial claims.”  Taxpayer does not cite any authority in 

support of this contention.  Instead, taxpayer argues (Br. 42-43) that a 

“contrary rule would not make any sense” because a general claim “by 

definition does not contain sufficient information” to constitute a formal 

claim.  Taxpayer ignores the obvious implications of the formal claim 

requirement of the general claim doctrine – that it applies to a claim 

that is insufficiently detailed (see Treas. Reg. § 301.6402-2(b)(1), but 

that otherwise satisfies the requirements of a formal claim.   

Taxpayer also ignores the requirement that the untimely 

“amendment … makes the general claim more specific.”  

Computervision, 445 F.3d at 1368.  Indeed, taxpayer fails to compare or 

otherwise discuss the arguments in the December 2017 letter and in the 

April 2018 letter, and does not deny that the § 6751(b)(1) supervisory 
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approval argument in the April 2018 letter is completely different from 

the Klein/§ 6201(a)(4) argument in the December 2017 letter.  

(See Appx38, Appx43.)  Taxpayer fails to demonstrate that the general 

claim doctrine applies. 

c. The germaneness doctrine is inapplicable  

“Where the general claim doctrine is inapplicable because the 

original claim was not general but specific, a related doctrine, the 

germaneness doctrine, may allow relief.”  Computervision, 445 F.3d at 

1369-70.  As set forth in Computervision, this doctrine “only applies 

where the taxpayer (1) files a formal claim within the limitations period 

making a specific claim; and (2) after the limitations period but, while 

the IRS still has jurisdiction over the claim, files a formal amendment 

raising a new legal theory – not specifically raised in the original claim 

– that is ‘germane’ to the original claim.”  445 F.3d at 1370. 

Here, like the waiver doctrine and the general claim doctrine, the 

germaneness doctrine is inapplicable because taxpayer did not file a 

timely formal claim, a requirement of all three doctrines.  

Computervision, 445 F.3d at 1365, 1368-70.   
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Furthermore, taxpayer’s claim that the Commissioner failed to 

comply with the supervisory approval requirement applicable to the 

penalties under I.R.C. § 6751(b)(1) – its principal claim in this suit 

(Appx20, Appx24-25; Br. 7-8) – was a “new basis for relief unrelated to 

the original claim” and was not “germane” to the original claim.  

Computervision, 445 F.3d at 1369-70.  The December 2017 letter did not 

raise any issue regarding supervisory approval of the penalties under 

I.R.C. § 6751(b)(1).  (Appx38-39.)  That letter asserted only that the 

“restitution-based assessment” was limited to taxes, and could not 

include penalties and interest, under I.R.C. § 6201(a)(4) and Klein.  

(Appx38.) 

The I.R.C. § 6751(b)(1) claim raised in the April 2018 letter and 

the August 2018 formal claims was not “germane” to the original 

§ 6201(a)(4) and Klein claim in the December 2017 letter.  As discussed 

supra pp. 39-40, § 6751(b)(1) turns on whether, when, and how 

supervisory approval for penalties is obtained.  On other hand, the 

claim in the December 2017 letter was based on § 6201(a)(4) and Klein, 

which, taxpayer argued, precluded penalties and interest on a 
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“restitution-based assessment.”  (Appx38.)  The germaneness doctrine 

therefore does not apply.   

In support of its reliance on the germaneness doctrine (Br. 40-42), 

taxpayer cites Parker Hannifin Corp. v. United States, 71 Fed. Cl. 231 

(2006).  In that case, the Court of Federal Claims held that an untimely 

refund claim was germane to, and properly could amend, a timely 

refund claim.  Id. at 234-35.  But in Parker Hannifin, both the timely 

and the untimely claims relied on the same principles, authority, and 

rationale, related to the same corporate tax year, and requested 

deficiency interest, although the amount of the requested interest 

increased in the amended claim.  Id. at 234-35.  Here, on the other 

hand, the timely December 2017 letter and the untimely claims relied 

on entirely different grounds and authority.  (Appx38, Appx43, Appx50.)   

B. The dismissal of the complaint for lack of jurisdiction 
was proper under Dalm, Dixon, and Brown 

1. The Supreme Court in Dalm and this Court in 
Dixon and Brown held that the requirement to 
file a timely refund claim is jurisdictional 

As this Court held in Dixon, “[t]he Supreme Court [in Dalm] has 

ruled that failure to file [a refund claim] with the IRS within the 
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prescribed time deprives the court of ‘jurisdiction over [the] suit for 

refund.’ ”  67 F.4th at 1161 (quoting Dalm, 494 U.S. at 609); see also 

Brown v. United States, 22 F.4th 1008, 1011 (Fed. Cir. 2022).  In Dalm, 

the taxpayer filed an untimely claim for refund, and then, when the IRS 

failed to act upon it, she filed a refund suit in district court.  494 U.S. at 

599.  The Supreme Court held that the district court lacked jurisdiction 

due to the taxpayer’s failure to file a timely refund claim.  Id. at 608-11.  

The Court framed “[t]he ultimate question in this case [as] whether the 

District Court had jurisdiction over” the taxpayer’s refund suit, and 

held “that it did not.”  Id. at 601.  After reviewing the language of 

28 U.S.C. § 1346(a)(1) and I.R.C. §§ 6511(a) and 7422(a), the Court 

summarized that “[r]ead together, the import of these sections is clear:  

unless a claim for refund of a tax has been filed within the time limits 

imposed by I.R.C. § 6511(a), a suit for refund … may not be maintained 

in any court.”  Id. at 602. 

The Supreme Court rejected the taxpayer’s contention that the 

doctrine of equitable recoupment supplied a basis for jurisdiction over 

her untimely refund claim.  Dalm, 494 U.S. at 606-08.  After reviewing 

its precedent regarding equitable recoupment, the Court concluded that 
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these decisions “stand only for the proposition that a party litigating a 

tax claim in a timely proceeding may, in that proceeding, seek 

recoupment of a related, and inconsistent, but now time-barred tax 

claim relating to the same transaction.”  Id. at 608 (emphasis added).  

The Court stressed that “[t]o date, we have not allowed equitable 

recoupment to be the sole basis for jurisdiction.”  Id. (emphasis added).  

Therefore, the Court held, “[f]or the District Court to have jurisdiction 

over her suit for refund, Dalm was required to file a [timely] claim for 

refund.”  Id. at 609.   

2. This Court in Dixon and Brown held that Dalm’s 
“jurisdictional characterization” applies to “the 
fact of filing” the refund claim in the time 
allowed 

This Court examined Dalm’s holding that the timely refund claim 

requirement is jurisdictional in Brown, 22 F.4th at 1011, and Dixon, 

67 F.4th at 1161.  In Brown, the taxpayers’ amended returns claiming 

refunds for two specified tax years were signed by the taxpayers’ 

representative, but were not accompanied by the required power-of-

attorney forms.  The IRS disallowed the claims on their merits and the 

taxpayers filed a refund suit.  The Court of Federal Claims granted the 
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Government’s motion to dismiss for lack of jurisdiction on the grounds 

that the taxpayers did not personally sign their amended returns or 

properly authorize an agent to do so.  See Brown, 22 F.4th at 1010-11.   

On appeal, this Court began by quoting the language of I.R.C. 

§ 7422(a) stating that “ ‘No suit or proceeding shall be maintained … 

until a claim for refund … has been duly filed with the Secretary 

[i.e., the IRS], according to the provisions of law in that regard, and the 

regulations of the Secretary established in pursuant thereof.’ ”  Brown, 

22 F.4th at 1011 (quoting I.R.C. § 7422(a)).   

This Court then stated that the Supreme Court held in Dalm that 

“filing [a claim] for a tax refund within the time limits of the statute of 

limitations was jurisdictional.”  Brown, 22 F.4th at 1011.  This Court, 

however, stated that “the adequacy of the filing, at issue here, is 

different from the fact of filing.”  Id.  This Court concluded that “the 

Supreme Court in Dalm did not rule that meeting the requirement of 

being ‘duly filed’ was jurisdictional.”  Id.  This Court interpreted the 

“duly filed” language in I.R.C. § 7422(a) to govern the adequacy of the 

refund claim, while the “fact of filing” requirement governed whether a 

refund claim was timely filed.  Id.  The Court “conclude[d] that the ‘duly 
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filed’ requirement in § 7422(a),” pertaining to the adequacy of the 

refund claim, “is more akin to a claims-processing rule than a 

jurisdictional requirement.”  Id. at 1012   

Turning to the merits, this Court “agree[d] with the Claims 

Court’s conclusion that the Browns did not ‘duly file’ their refund claim 

in accordance with § 7422(a),” because the applicable statutes and 

regulations require that a refund claim be signed by the taxpayer or 

accompanied by a power of attorney.  Brown, 22 F.4th at 1012.  

Although this Court disagreed with the trial court’s conclusion that it 

lacked jurisdiction, the Court held that the suit was subject to dismissal 

“pursuant to RCFC 12(b)(6) for failure to state a claim upon which relief 

can be granted rather than RCFC 12(b)(1) for lack of subject matter 

jurisdiction.”  Id. at 1012.  This Court held, therefore, that “the Claims 

Court properly dismissed the Browns’ suit because the Browns did not 

comply with the ‘duly filed’ requirement in § 7422(a).”  Id. at 1013.    

As in Brown, this Court in Dixon stated that “[t]he Supreme Court 

has ruled that failure to file [a refund claim] within the prescribed time 

deprives the court of ‘jurisdiction over [the] suit refund.”  Dixon, 67 

F.4th at 1161 (quoting Dalm, 494 U.S. at 609).  In Dixon, the taxpayer’s 
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tax preparer timely filed amended tax returns seeking refunds, which 

the preparer signed in the taxpayer’s name without submitting a 

power-of-attorney form.  The Court of Federal Claims dismissed the 

taxpayer’s refund suit because the amended returns were not “duly 

filed” under I.R.C. § 7422(a).  The taxpayer appealed, but dismissed his 

appeal.  In the meantime, he filed properly signed, but untimely, 

amended returns for the same tax years.  He then filed a second refund 

suit.  The Court of Federal Claims dismissed the portion of his second 

refund suit to which the untimely returns related, holding that the 

informal claim doctrine was inapplicable to allow the untimely (but 

proper) filings to relate back in time to the timely (but defective) filings.  

See Dixon, 67 F.4th at 1158-59.  

Affirming, this Court discussed Brown’s interpretation of Dalm’s 

“jurisdictional characterization” of I.R.C. § 7422(a).  Dixon, 67 F.4th at 

1161.  The Court stated that “Brown ruled that Dalm’s jurisdictional 

characterization applies to ‘the fact of filing’ [the refund claim] in the 

time allowed, but not to § 7422(a)’s ‘duly filed’ requirements governing 

‘the adequacy of the filing’ if timely made, and held the latter not to be 

jurisdictional in nature.”  Dixon, 67 F.4th at 1161 (quoting Brown, 
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22 F.4th at 1011-12).  The Court concluded that the properly signed, but 

untimely, amended returns did not relate back to the improperly 

signed, but timely, amended returns, because the IRS lost the authority 

to act on the refund claims in the amended returns when the taxpayer 

filed his first refund suit.  Dixon, 67 F.4th at 1169-70.  The clear import 

of Dixon and Brown is that Dalm’s “jurisdictional characterization” of 

I.R.C. § 7422(a) continues to apply to the “fact of filing” a timely refund 

claim.  Dixon, 67 F.4th at 1161; Brown, 22 F.4th at 1011.   

3. The trial court correctly dismissed taxpayer’s 
complaint for lack of jurisdiction because 
taxpayer failed to file a timely refund claim  

Because taxpayer failed to file a timely refund claim under I.R.C. 

§ 7422(a), the trial court lacked jurisdiction over this refund suit.  As 

discussed supra pp. 22-23, taxpayer’s formal refund claims were 

untimely filed eight months after the expiration of the limitations 

period.  (Appx20, Appx49-127.)  See I.R.C. § 6511(a).  Taxpayer’s 

December 7, 2017 letter, while submitted within the limitations period, 

did not constitute a refund claim.  It was not a formal refund claim 

(Appx7; see Treas. Reg. § 301.6402-2), and it did not qualify as an 

informal refund claim because it did not “fairly apprise[ ] the IRS of the 
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basis for the claim” (Dixon, 67 F.4th at 1162), and did not “adequately 

apprise the IRS of the particular year or years for which a refund is 

sought” (Stephens, 884 F.3d at 1156).  See supra pp. 23-31.  Taxpayer 

thus failed to satisfy the jurisdictional “fact of filing” requirement under 

§ 7422(a), and not just the “duly filed” requirement under that statute.   

The trial court recognized that this Court held in Brown and 

Dixon that “Dalm’s jurisdictional characterization applies to the fact of 

filing in the time allowed, but not to § 7422(a)’s duly filed requirements 

governing the adequacy of the filing if timely made.”  (Appx7 n.2 

(cleaned up).)  But the trial court determined that “[t]his case is about 

whether a claim for refund was, in fact, filed, not about the ‘adequacy’ of 

a ‘timely made’ claim.”  (Appx7 n.2.)  The trial court therefore held that 

its conclusion that it “lacks subject-matter jurisdiction to hear 

[taxpayer’s] case because [taxpayer] did not file a claim for refund 

within the statutory period– is consistent with the Federal Circuit’s 

decisions in Brown and Dixon.”  (Appx7 n.2.)  But as discussed 

infra pp. 58-59, even if the defects in taxpayer’s claims were 

nonjurisdictional “duly filed” issues, rather than “fact of filing” issues, 
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its complaint was subject to dismissal for failure to state a claim under 

RCFC 12(b)(6).   

4. The arguments of taxpayer and its amicus that 
the requirement to file a timely refund claim is 
not jurisdictional lack merit 

Taxpayer and its amicus argue that the Supreme Court’s holding  

in Dalm that the requirement to file a timely refund claim is 

jurisdictional is no longer good law.  (Br. 19-26; Am. Br. 15-25.)   

Taxpayer and amicus rely (Br. 20, 22-25; Am. Br. 6-9, 17-18) on 

post-Dalm Supreme Court cases that address the distinction between 

jurisdictional requirements and nonjurisdictional claims-processing 

rules.4  But none of the cases on which they rely held that the 

requirement to file a timely refund claim is a nonjurisdictional 

 
4 Taxpayer also relies (Br. 27; see also Br. 30, 37-38) on the 

Supreme Court’s recent decision in Loper Bright Enterprises v. 
Raimondo, 144 S. Ct. 2244 (2024), but that decision does not affect this 
appeal.  Loper Bright overruled Chevron, under which courts presented 
with challenges to the validity of agency regulations afforded deference 
to reasonable agency interpretations of ambiguous statutes.  See 
Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984).  
Loper Bright instead instructs courts to find the “single, best meaning” 
of a statute, not just permissible interpretations.  144 U.S. at 2266.  
Since taxpayer does not challenge the validity of any Treasury 
Regulation, and the trial court’s opinion (Appx1-7) did not even cite any 
regulation, Loper Bright is irrelevant here. 
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claims-processing rule.  Indeed, I.R.C. §§ 6511(a) and 7422(a) were not 

at issue in those cases.   

a. Taxpayer relies primarily on Wilkins v. United States, 598 U.S. 

152 (2023).  (Br. 20, 22-25.)  In that case, the Supreme Court held that 

the time limit set forth in 28 U.S.C. § 2409a(g) for bringing a quiet title 

action against the United States is a “nonjurisdictional claims-

processing rule.”  Id. at 155, 165.  The Court stated that “it will not 

undo a ‘definitive earlier interpretation’ of a statutory provision as 

jurisdictional without due regard for principles of stare decisis.”  Id. at 

159 (quoting John R. Sand & Gravel, 552 U.S. 130, 138 (2008)).  To 

determine whether an earlier decision was a definitive interpretation, 

the Court asks “if the prior decision addressed whether a provision is 

technically jurisdictional – whether it truly operates as a limit on a 

court’s subject-matter jurisdiction – and whether anything in the 

decision turned on that characterization.”  Id. at 160 (cleaned up).  The 

Court discussed several prior decisions in which it had addressed 

§ 2409a(g) (id. at 160-65), but concluded that it had “never definitively 

interpreted § 2409a(g) as jurisdictional” and held that that statute “is a 

nonjurisdictional claims-processing rule.”  Id. at 165.  The Court in 
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Wilkins expressly distinguished “Dalm [as] involv[ing] a separate 

provision of a separate statute.”  Id. at 165 n.7.  

Dalm thus is distinguishable from Wilkins.  In Dalm, the Supreme 

Court thoroughly examined the text of 28 U.S.C. § 1346(a)(1) and I.R.C. 

§§ 6511 and 7422, and held that the requirement to file a timely refund 

claim under these statutes is jurisdictional.  Dalm, 494 U.S. at 601-02.  

After carefully considering its prior cases regarding equitable 

recoupment, the Court in Dalm distinguished those cases on the ground 

that, unlike in Dalm, the taxpayers in those cases were not relying on 

equitable recoupment as the sole basis for jurisdiction.  Id. at 602-08; 

see id. at 606 (“A distinction that has jurisdiction as its central concept 

is not meaningless.”). 

Moreover, the decision in Dalm turned on the jurisdictional 

characterization of the requirement to file a timely refund claim.  The 

taxpayer sought to rely on equitable recoupment to excuse her failure to 

file a timely refund claim.  Dalm, 494 U.S. at 602-06.  Courts “cannot 

grant equitable exceptions to jurisdictional rules.”  Santos-Zacaria v. 

Garland, 598 U.S. 411, 416 (2023); see Boechler, P.C. v. Commissioner, 

596 U.S. 199, 203 (2022).  Because the taxpayer in Dalm sought to 
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invoke an equitable exception, the jurisdictional characterization of the 

timely-refund-claim requirement was critical to the Dalm Court’s 

decision that the district court lacked jurisdiction of the taxpayer’s suit.  

Cf. Wilkins, 598 U.S. at 163 (discussing United States v. Mottaz, 476 

U.S. 834 (1986), in which “the legal character of the time limit was 

never at issue” because the parties did not raise any “equitable 

exceptions”) (cleaned up).   

Thus, the contentions of taxpayer and amicus that Dalm was a 

“drive-by jurisdictional ruling” (Br 24; Am. Br. 4, 16) are wrong.  The 

Dalm Court’s conclusion that the requirement to file a timely refund 

claim is jurisdictional was not a “stray remark[ ]” (Wilkins, 598 U.S. at 

165); the Dalm Court stated that “[t]he ultimate question in this case is  

whether the District Court had jurisdiction over Dalm’s suit” and held 

“that it did not.”  494 U.S. at  601.  And the Supreme Court has 

recognized that Dalm provided a definitive interpretation of I.R.C. 

§§ 6511(a) and 7422(a).  In John R. Sand & Gravel, 552 U.S. at 133-34, 

the Court included Dalm in a list of cases involving statutes that serve 

“broader system related” goals and that are therefore jurisdictional. 
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b.  Amicus also relies (Am. Br. 7-8) on Boechler, P.C. v. 

Commissioner, 596 U.S. 199 (2022).  But like Wilkins, Boechler did not 

involve the requirement to file a timely refund claim under I.R.C. 

§§ 6511(a) and 7422(a).  Instead, Boechler involved I.R.C. § 6330(d)(1), 

which sets a deadline for filing a Tax Court petition to review an IRS 

determination after a collection-due-process hearing.  596 U.S. at 

203-04.  Based on the specific language of § 6330(d)(1), the Court held 

that this deadline is nonjurisdictional.  Id. at 204-08.  The Court 

observed that there was no prior Supreme Court decision that treated 

§ 6330(d)(1) as jurisdictional.  Id. at 208.  Because the Supreme Court 

in Dalm definitively interpreted I.R.C. §§ 6511(a) and 7422(a) as 

jurisdictional, nothing in Boechler, which involved a different statute, 

supports amicus’s argument that the requirement to file a timely refund 

claim is a nonjurisdictional claims-processing rule. 

The Court in Boechler further held that the § 6330(d)(1) deadline 

is subject to the doctrine of equitable tolling.  596 U.S. at 209-11. 

Taxpayer cites Boechler in support of its argument (Br. 44) that its 

refund claims should be “deemed timely” (Br. 45) under the doctrine of 

equitable tolling.  This Court “need not address” taxpayer’s equitable 
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tolling argument because taxpayer did not raise it in the trial court.  

Casitas Mun. Water Dist. v. United States, 708 F.3d 1340, 1360 

(Fed. Cir. 2013).  In any event, as recognized in Boechler, the Supreme 

Court held in Brockamp that the § 6511(a) deadline for filing a refund 

claim is not subject to equitable tolling.  United States v Brockamp, 

519 U.S. 347, 350-54 (1997); see Boechler, 596 U.S. at 209-10.    

c.  Finally, the arguments of taxpayer and amicus that the 

requirement to file a timely refund claim is a claims-processing rule,  

rather than a jurisdictional requirement, are made in the wrong court.  

This Court recognized in Dixon and Brown that the Supreme Court held 

in Dalm that the requirement to file a timely refund claim is 

jurisdictional.  Dixon, 67 F.4th at 1161; Brown, 22 F.4th at 1011.  Dalm 

remains binding precedent unless and until the Supreme Court 

overrules it.  The Supreme Court has said:  “If a precedent of this Court 

has direct application in a case, yet appears to rest on reasons rejected 

in some other line of decisions, the Court of Appeals should follow the 

case which directly controls, leaving to this Court the prerogative of 

overruling its own decisions.”  Rodriguez de Quijas v. 

Shearson/American Express, Inc., 490 U.S. 477, 484 (1989); see also 
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Hohn v. United States, 524 U.S. 236, 252-53 (1998) (“Our decisions 

remain binding precedent until we see fit to reconsider them, regardless 

of whether subsequent cases have raised doubts about their continuing 

vitality.”); State Oil Co. v. Khan, 522 U.S. 3, 20 (1997) (“it is this Court’s 

prerogative alone to overrule one of its precedents”). 

C. Even if the requirement to file a timely refund claim 
is not jurisdictional, taxpayer’s complaint was subject 
to dismissal for failure to state a claim under RCFC 
12(b)(6) 

Even if, assuming arguendo, the defects in taxpayer’s refund 

claims were nonjurisdictional, its suit nevertheless would be subject to 

dismissal for failure to state a claim under RCFC 12(b)(6).  As discussed 

supra pp. 47-48, this Court in Brown held that the taxpayers’ refund 

claim was not “duly filed” in accordance with § 7422(a), because it was 

not signed by the taxpayers or accompanied by a power of attorney.  

22 F.4th at 1012.  While disagreeing with the determination of the 

Court of Federal Claims that this was a jurisdictional defect, this Court 

“nonetheless affirm[ed] because the court was correct that the 

[taxpayers] failed to prove that their claim for refund was duly filed.”  

Id. at 1010.  Affirming, this Court held that the suit was subject to 
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dismissal for failure to state a claim under RCFC 12(b)(6), instead of for 

lack of jurisdiction under RCFC 12(b)(1).  Id. at 1011-12.   

Here, if this Court determines that the defects in taxpayer’s 

refund claims were nonjurisdictional, then taxpayer’s failure to file a 

timely refund claim warrants dismissal of its suit for failure to state 

claim under RCFC 12(b)(6).  Furthermore, as in Brown, no remand is 

necessary.  Brown, 22 F.4th at 1013 (affirming dismissal without 

remand); see Morrison v. Nat’l Australia Bank Ltd., 561 U.S. 247, 254 

(2010) (declining to order remand that “would only require a new Rule 

12(b)(6) label for the same Rule 12(b)(1) conclusion”).   

II 

The Court of Federal Claims did not abuse its 
discretion in denying taxpayer’s motion to amend the 
judgment 

Standard of review 

The denial of a motion to amend the judgment is reviewed for an 

abuse of discretion.  Ajinomoto Co. v. Archer-Daniels-Midland Co., 

228 F.3d 1338, 1350 (Fed. Cir. 2000). 

______________________________________________________ 
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Taxpayer argues that the Court of Federal Claims should have 

granted its motion to amend the judgment “[to] clean[ ] up the docket to 

reflect that” the court had granted its motion for leave to file a 

sur-reply, which “should have been granted.”  (Br. 46-47.)  Taxpayer’s 

challenge (Br. 46) to the trial court’s order denying the motion to amend 

the judgment (Appx9) is a roundabout attempt to bring under review 

taxpayer’s motion for leave to file a sur-reply in opposition to the motion 

to dismiss (see Appx 289, Appx 358).  A trial court’s decision regarding a 

motion for leave to file a sur-reply also is reviewed for an abuse of 

discretion.  See Cornice & Rose Int’l, LLC v. Four Keys, LLC, 76 F.4th 

1116, 1123 (8th Cir. 2023); Butler v. Porter, 999 F.3d 287, 297 (5th Cir. 

2021).  Indeed, as a “decision concerning the management of a [trial] 

court’s case docket,” it is “review[ed] under a highly deferential lens.”  

Click-to-Call Techs. LP v. Ingenio, Inc., 45 F.4th 1363, 1371 (Fed. Cir. 

2022); see also Amado v. Microsoft Corp., 517 F.3d 1353, 1358 (Fed. Cir. 

2008). 

In any event, taxpayer’s contentions regarding both motions are 

meritless.  As the trial court stated in its order denying the motion to 
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amend the judgment, the court did not grant taxpayer’s motion for leave 

to file a sur-reply.  (Appx9.)   

Taxpayer argues (Br. 46) that the sur-reply was necessary to 

respond to “new authority,” cited in the Government’s reply in support 

of its motion to dismiss, that an informal refund claim must identify the 

tax years for which a refund is sought.  Although taxpayer’s opening 

brief does not name this “new authority” (Br. 46), taxpayer had ample 

opportunity to respond to the Government’s reply in subsequent 

supplemental briefing ordered by the trial court before its dismissal of 

the case.  (See Appx4, Appx14-15.)  The trial court did not abuse its 

discretion in denying the motion to amend the judgment and in 

declining to grant the motion for leave to file sur-reply.   
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CONCLUSION 

The judgment and order of the Court of Federal Claims should be 

affirmed. 

Respectfully submitted, 
 
DAVID A. HUBBERT 
Deputy Assistant Attorney General 

 
/s/ Rachel I. Wollitzer 
 
BRUCE R. ELLISEN (202) 514-2929 
RACHEL I. WOLLITZER (202) 514-6707 
Attorneys 
Tax Division 
Department of Justice 
Post Office Box 502 
Washington, D.C. 20044 

 
OCTOBER 31, 2024 
  

Case: 24-1458      Document: 34     Page: 73     Filed: 10/31/2024



FORM 19. Certificate of Compliance with Type-Volume Limitations Form 19 
July 2020 

UNITED STATES COURT OF APPEALS 
FOR THE FEDERAL CIRCUIT 

CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME LIMITATIONS 

Case Number: 

Short Case Caption: 

Instructions: When computing a word, line, or page count, you may exclude any 
items listed as exempted under Fed. R. App. P. 5(c), Fed. R. App. P. 21(d), Fed. R. 
App. P. 27(d)(2), Fed. R. App. P. 32(f), or Fed. Cir. R. 32(b)(2). 

The foregoing filing complies with the relevant type-volume limitation of the 
Federal Rules of Appellate Procedure and Federal Circuit Rules because it meets 
one of the following: 

the filing has been prepared using a proportionally-spaced typeface
and includes __________ words.

the filing has been prepared using a monospaced typeface and includes
__________ lines of text.

the filing contains __________ pages / __________ words / __________
lines of text, which does not exceed the maximum authorized by this
court’s order (ECF No. __________).

Date: _________________ Signature: 

Name: 

2024-1458, 2024-1838

Dougherty Electric, Inc. v. United States

✔

12,231

10/31/2024 /s/ Rachel I. Wollitzer

Rachel I. Wollitzer

- 63 -

Case: 24-1458      Document: 34     Page: 74     Filed: 10/31/2024


