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INTRODUCTION 

The USPTO charged Petitioners substantial non-refundable inter partes 

review (“IPR”) filing fees, then required them to seek ex parte reexamination 

(“EPR”) instead. Rather than explain reasonably why it was denying IPR, the 

USPTO simply chose EPR as an alternative. That ground for denial could apply 

equally in every case, was divorced from the parties’ arguments here, and has no 

rational basis. 

As the USPTO acknowledges, this Court can review “the Director’s decision 

to deny IPR institution” “when there exist colorable claims that the Director 

exercised his discretion in an unconstitutional manner.” USPTO Br. 1 (citing Mylan 

Lab’ys Ltd. v. Janssen Pharmaceutica, N.V., 989 F.3d 1375, 1382 (Fed. Cir. 2021)). 

This mandamus petition raises precisely such a constitutional challenge. Distinct 

from the recent mandamus petitions this Court has rejected, here the fundamental 

challenge centers on the USPTO’s singling out Petitioners’ IPR petition and 

declining institution because EPR is an alternative. The USPTO had no rational basis 

for deploying that rationale in this case but not others. The USPTO’s decision 

contains no reason EPR is uniquely efficient in this case, and Respondents’ briefs fail 

to fill that gap. 
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Preferring EPR over IPR on an ad hoc basis—while ignoring the agency 

precedent under which the parties litigated—violates the Fifth Amendment. These 

constitutional violations are reviewable in mandamus, and this Court’s review is 

critical to ensure the USPTO decides IPR petitions lawfully.  

Petitioners also believe the USPTO’s decision here violated other legal 

constraints—by unlawfully devising new institution criteria and by regulating 

retroactively. Petitioners acknowledge this Court recently denied mandamus 

petitions raising similar challenges, and Petitioners respectfully preserve their 

claims. 

Because much of the USPTO’s institution power is immune from judicial 

review under recent decisions, this Court’s supervision of constitutional claims like 

Petitioners’ becomes even more imperative. The USPTO must exercise its IPR 

institution power within basic legal limits. This Court should grant mandamus to 

enforce the USPTO’s bedrock obligations to act rationally and consistently. 

ARGUMENT 

I. The USPTO violated the Fifth Amendment and the Administrative 
Procedure Act (“APA”) by singling out this case for EPR with no 
rational basis. 

A. The USPTO’s decision lacked a rational basis. 

Agencies must act rationally. Yet the USPTO’s decision contained no rational 

explanation for requiring these Petitioners—unlike others seeking IPR—to attempt 
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EPR instead. Nor do Respondents’ briefs. Singling out this case for EPR without a 

rational basis violated the Fifth Amendment’s Due Process Clause and its equal-

protection component, as well as the APA. Pet. 21-23.  

Nothing rationally distinguishes this case from others where the USPTO 

instituted IPR even though EPR was available. As Petitioners explained, the USPTO 

routinely institutes IPR in that circumstance. Pet. 22. It does so specifically when (as 

here) a key prior-art reference was previously presented to a USPTO examiner but 

was not given due consideration. Pet. 22.  

As a recent illustration, Petitioners pointed to Anthony Inc. v. ControlTec, LLC. 

Pet. 22 (citing IPR2025-00559, Paper 12, at 2 (Acting Director July 16, 2025) 

(resolving IPR2025-00559 and IPR2025-00636)). There, as here, the IPR petition 

relied on a prior-art reference previously presented to the USPTO. See id., IPR2025-

00559, Paper 12, at 2; Anthony Inc. v. ControlTec, LLC, IPR2025-00636, Paper 6, at 

13-17 (patent owner requesting discretionary denial on that basis). And there, as 

here, the reference was not adequately considered before. Compare Anthony, supra, 

IPR2025-00559, Paper 12, at 2 (“examiner erred by overlooking” the reference), 

with Appx2 (“Petitioner presents evidence demonstrating that the patent examiner 

did not consider” the reference). In Anthony, the USPTO instituted IPR; here, it 

required EPR. Compare Anthony, supra, IPR2025-00559, Paper 12, at 2 and id. Paper 
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13 (PTAB Aug. 25, 2025), with Appx2. These materially identical cases—just two 

months apart—received opposite treatment. 

Similar cases abound, where the USPTO instituted IPR even though prior art 

was previously presented to a USPTO examiner. See, e.g., Samsung Elecs. Co. v. 

Maxell, Ltd., IPR2024-00907, Paper 11, at 14-15, 16-17 (PTAB Dec. 11, 2024) 

(granting IPR institution where prior-art reference was presented but not 

meaningfully considered in previous EPR); Apple Inc. v. ImmerVision, Inc., IPR2023-

00471, Paper 10, at 24-25 (PTAB July 11, 2023) (same); Thermaltake Tech. Co. v. 

Chen, IPR2024-01230, Paper 12, at 9-11 (PTAB Feb. 19, 2025) (granting IPR 

institution where prior-art references were presented in co-pending EPR); Google 

LLC v. Proxense, LLC, IPR2024-00232, Paper 10, at 35-38 (July 24, 2024) (same).  

The USPTO has no rational explanation for that unequal treatment. 

Respondents’ briefs never even mention Anthony. See Pet. 22. The USPTO’s sole 

attempted justification is to assert that EPR is more “‘efficient’” “for the factual 

circumstances of this case.” USPTO Br. 36 (quoting Appx2). But the USPTO fails 

to supply any rational basis for that conclusory assertion. 

The USPTO identifies no reason sending this case to EPR would be uniquely 

efficient. The EPR here would go to a new examiner, not the one from the prior 

EPR—as Petitioners explained and the USPTO does not deny. Pet. 23. Moreover, 
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the IPR petition raises new issues unresolved in any prior USPTO proceeding—

which the USPTO’s decision expressly acknowledges and its brief again does not 

dispute. Pet. 22-23; Appx2. One of two patent claims challenged in this IPR was not 

part of a prior EPR at all. Appx2 n.1; Pet. 22. And the USPTO has not previously 

considered Walton, a key prior-art reference in the IPR petition. Appx2; Appx165-

167; Appx211; Pet. 22-23, 27 & n.3. Indeed, the examiner in the prior EPR drew a 

line through Walton to indicate that he did not consider it. Appx165-167, Appx211; 

Pet. 22-23, 27 & n.3. Thus, whether in IPR or EPR, this case presents new issues for 

new USPTO personnel. 

The USPTO lists features of this case but fails to connect them to any special 

efficiency benefit. To begin, these features do not distinguish other cases. The 

USPTO has instituted IPR in the very “factual circumstances” it says are special 

here: “the purportedly material prior-art reference was already presented, but not 

considered, in reexamination.” USPTO Br. 36; see, e.g., Samsung, supra, Paper 11, at 

14-15, 16-17; Apple, supra, Paper 10, at 24-25; supra 3-4. Those circumstances 

therefore supply no rational basis for treating this case differently. 

The USPTO also does not explain how any of those purportedly case-specific 

facts make EPR more efficient. For example, the USPTO describes how the 

reference was submitted but not considered in a prior EPR. USPTO Br. 35-36. But 
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that does not affect the efficiency of a new EPR before a new examiner—and the 

USPTO never explains how it could. Regardless of how the reference was submitted 

before, the key points here remain: the USPTO did not previously consider the 

reference, and a new EPR would go to a new examiner anyway. None of the facts the 

USPTO identifies makes a new EPR more efficient here than in any other case. 

The USPTO’s only remaining argument—that it “has not classified 

Petitioners differently than other similarly situated parties” (USPTO Br. 35)—

changes nothing. That merely restates the rational-basis question: Is there a rational 

basis for distinguishing this case from others, or are they similarly situated? However 

framed, the flaw remains: Nothing rationally supports requiring EPR here but not 

elsewhere. 

USTA, for its part, does not even address Petitioners’ rational-basis claim 

directly. And its disagreements over the record here are misplaced. See USTA Br. 

15-16. USTA contends the prior EPR examiner considered the issues raised here. 

USTA Br. 15. But the examiner himself indicated he did not consider Walton, on 

which the IPR petition relies. Appx2; Appx165-167; Appx211; Pet. 22-23, 27 & n.3. 

USTA does not dispute this. USTA Br. 5 (acknowledging “the examiner had lined 

through the patent references in . . . the IPR petition”). USTA is likewise wrong to 

contest Petitioners’ reading of the USPTO’s decision. USTA Br. 15-16. 
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Conspicuously, the USPTO itself does not argue Petitioners misread its decision. 

The decision found that “Petitioner presents evidence demonstrating that the patent 

examiner did not consider Walton during the reexamination proceeding” and 

“presents evidence that Walton is material to the patentability of the challenged 

claim.” Appx2. The decision thus found “evidence” “demonstrating” Petitioners 

are correct on those points. Appx2. And regardless, how much the USPTO agreed 

with Petitioners on those points does not affect the rational-basis issue. Either way, 

nothing rationally justifies preferring EPR over IPR here but not elsewhere. 

Finally, USTA mentions that in other cases IPR is sometimes denied “based 

on pending reexaminations.” USTA Br. 10 (emphasis added). USTA invokes 

statutes applicable to pending USPTO proceedings. §§315(d), 325(d) (applicable 

when “another proceeding or matter involving the patent is before the Office” 

(emphasis added)). That comparison cannot justify the decision here, issued when 

no reexamination was pending. See Appx2. With no reason why EPR would be 

uniquely more efficient here, the USPTO’s decision here lacks a rational basis and 

cannot stand. 

B. The USPTO’s error is reviewable in mandamus. 

Respondents agree colorable constitutional claims are reviewable in 

mandamus. USPTO Br. 1; USTA Br. 2; see Mylan Labs. Ltd. v. Janssen 
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Pharmaceutica, N.V., 989 F.3d 1375, 1382-83 (Fed. Cir. 2021). And Respondents do 

not dispute that the Fifth Amendment requires a rational basis for the USPTO’s 

actions. Pet. 21-22. Petitioners’ claim that the USPTO has violated the Fifth 

Amendment by acting without a rational basis is thus reviewable.  

The USPTO errs in contending that a Fifth Amendment rational-basis 

challenge is unreviewable when it overlaps with an APA arbitrary-and-capricious 

challenge. USPTO Br. 34-35. The Fifth Amendment and the APA are independent 

legal limits on the USPTO. Constitutional violations do not become unreviewable 

just because the agency’s action also violates the APA. Indeed, every agency 

constitutional violation is necessarily also an APA violation. See 5 U.S.C. §706(2)(B) 

(requiring courts to hold unlawful and set aside agency action “contrary to 

constitutional right, power, privilege, or immunity”). Because agency constitutional 

violations always overlap with APA violations, the USPTO’s position would mean 

constitutional errors in IPR institution are never reviewable. The USPTO would 

have a free pass to violate the APA and the Constitution. 

The USPTO has no authority showing that Petitioners’ rational-basis claim is 

unreviewable. It suggests §314(d) bars review of “‘run-of-the-mill statutory 

interpretation’ questions reframed as constitutional violations.” USPTO Br. 14-15 

(quoting Apple Inc. v. Vidal, 63 F.4th 1, 13 (Fed. Cir. 2023)). That proposition is both 
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mistaken and inapposite. Apple contained no such holding; it did “not involve a 

constitutional challenge” at all. 63 F.4th at 7 n.1. And regardless, Petitioners’ 

constitutional rational-basis claim entails no “‘statutory interpretation’ question[]” 

(USPTO Br. 14-15). Resolving Petitioners’ Fifth Amendment claim in no way 

requires looking to the APA or any other statute. The USPTO identifies no decision 

insulating an agency from Fifth Amendment review just because the agency action 

may also violate the APA. 

II. The USPTO violated the Fifth Amendment and the APA by 
ignoring its own precedent. 

A. The USPTO undisputedly failed to address its own 
precedent, under which the parties had litigated their 
dispute. 

Respondents do not meaningfully dispute that the USPTO disregarded its 

own precedent without explanation. The following key points remain uncontested. 

Unexplained departure from agency precedent violates the Fifth Amendment (and 

the APA). Pet. 25-26. The parties litigated before the agency under binding USPTO 

precedent (governing whether prior art previously presented to the Office justify 

denying institution). Pet. 23-24, 26-27; see, e.g., Advanced Bionics, LLC v. MED-EL 

Elektromedizinische Geräte GmbH, IPR2019-01469, 2020 WL 740292, at *3-4 (PTAB 

Feb. 13, 2020) (precedential). Yet the USPTO’s decision never mentioned that 
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precedent or justified that departure. Pet. 23-24, 27-28; Appx2. Instead, it denied 

institution on a new basis the parties never raised. Pet. 23-24, 27-28; Appx2. 

Respondents have virtually no answer. USTA ignores this claim entirely. The 

USPTO tries to sidestep it by asserting that the decision did not rest on §325(d), the 

statutory basis for the precedent it ignored. USPTO Br. 36-37. That only highlights 

the problem: The agency rested its decision on a new ground, departing from the 

precedential rubric under which the parties litigated—without fair notice or 

explanation. Even in its brief, the USPTO offers no justification for the departure. 

The USPTO also contends (at 37) that nothing “mandates institution” here. 

That misunderstands Petitioners’ claim. Petitioners do not claim the USPTO was 

required to grant institution. Petitioners instead claim the USPTO was required to 

decide their petition lawfully. Even if institution is not mandatory, the USPTO must 

comply with its legal obligations. The USPTO’s unexplained departure from its own 

binding precedent violates the law, so the decision should be vacated. 

B. The USPTO’s error is reviewable in mandamus. 

This Fifth Amendment violation is reviewable in mandamus for the same 

reasons explained above. Supra 7-9. As already noted, constitutional errors are 

reviewable in mandamus, and Respondents do not contest that an agency’s 

unexplained departure from precedent violates the Fifth Amendment. Supra 7-9; 
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Pet. 25. And this constitutional violation, as with the rational-basis claim above, is 

independent of any statute. Supra 8-9. Respondents advance no separate 

reviewability argument for this claim. Thus, the USPTO’s unexplained departure 

from precedent—like its lack of a rational basis for its decision—is subject to this 

Court’s review. 

III. The USPTO further erred by creating an extra-statutory rationale 
for denying institution and deploying it retroactively. 

Petitioners have identified two further legal errors: The USPTO exceeded its 

authority by imposing extra-statutory institution criteria, and it violated anti-

retroactivity limits. Pet. 9-21. Petitioners acknowledge, however, that after this 

petition was filed, this Court issued non-precedential decisions denying other 

mandamus petitions raising similar arguments. In re Cambridge Indus. USA Inc., No. 

2026-101, 2025 WL 3526129 (Fed. Cir. Dec. 9, 2025); In re Sandisk Techs., Inc., No. 

2025-152, 2025 WL 3526507 (Fed. Cir. Dec. 9, 2025); see also In re HighLevel, Inc., 

No. 2025-148, 2025 WL 3527144 (Fed. Cir. Dec. 9, 2025). Petitioners respectfully 

disagree with those decisions and preserve their positions here. 

A. The USPTO lacks authority to deny IPR based on extra-
statutory criteria, including just because EPR exists as an 
alternative. 

In its recent mandamus denials, this Court viewed §314(d) as precluding 

mandamus review of challenges to the USPTO’s use of extra-statutory institution 
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criteria. Cambridge, 2025 WL 3526129, at *2-3; Sandisk, 2025 WL 3526507, at *1. 

Petitioners respectfully maintain, however, that §314(d) should not be read that 

broadly. The Supreme Court has repeatedly emphasized that “§314(d) does not 

‘enable the agency to act outside its statutory limits.’” SAS Inst., Inc. v. Iancu, 584 

U.S. 357, 371 (2018) (quoting Cuozzo Speed Techs. v. Lee, 579 U.S. 261, 275 (2016)); 

see Pet. 29-31. Petitioners raise fundamental questions about the agency’s authority 

to create institution standards. Reading §314(d) to bar judicial review of those 

questions would license the USPTO to treat Congress’s institution scheme as 

optional. 

On the merits, this Court’s recent mandamus denials expressly refrained from 

endorsing the USPTO’s expansive view of its authority to create new institution 

criteria. Cambridge, 2025 WL 3526129, at *3 (“[W]e do not decide whether the 

PTO’s actions are correct or whether the use of [the ‘settled expectations’] factor is 

permitted under the statutes.”). The USPTO lacks that authority for the reasons 

explained in the petition. Pet. 9-14. Nothing in the AIA authorizes the USPTO to 

deny IPR just because EPR exists as an alternative. Pet. 9-10. Respondents do not 

even defend such a rule; they merely deny that the USPTO employed it. USPTO Br. 

21-22; USTA Br. 9-10. Nor do Respondents locate anything in the AIA conferring 

general statutory authority to invent new institution criteria. Pet. 10-14.  

Case: 26-113      Document: 20     Page: 17     Filed: 01/07/2026



 

13 

B. The USPTO violated due process and exceeded its authority 
by regulating retroactively. 

Petitioners acknowledge that this Court has recently denied anti-retroactivity 

challenges to the USPTO’s imposition of new IPR institution criteria—in a 

precedential decision in In re Motorola Solutions, Inc., 159 F.4th 30 (Fed. Cir. 2025), 

and then in non-precedential orders in Cambridge, supra, 2025 WL 3526129, at *2; 

Sandisk, supra, 2025 WL 3526507, at *1. Petitioners further acknowledge that the 

Cambridge and Sandisk petitions raised arguments similar to those here. 

Still, Petitioners’ arguments differ materially from those addressed in the 

precedential Motorola decision. Pet. 19-21. Motorola did not analyze the Princess 

Cruises anti-retroactivity framework, filing fees as property, or the USPTO’s 

authority to regulate retroactively. And the Cambridge and Sandisk decisions—while 

denying mandamus petitions raising arguments like Petitioners’—do not discuss 

those arguments either. Cambridge, supra, 2025 WL 3526129, at *2; Sandisk, supra, 

2025 WL 3526507, at *1.  

Respondents’ arguments prove too much. They insist IPR petitioners lack any 

cognizable due-process or reasonable-reliance interests. USPTO Br. 25-34; USTA 

Br. 13-14. Under that view, IPR institution decisions would be immune from anti-

retroactivity limits and due-process obligations entirely. The agency could change 
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institution rules at random or deny all incoming IPR petitions with no review or 

explanation. 

In particular, Respondents insist no due-process requirements apply because 

Petitioners lack a property interest. USPTO Br. 25-28; USTA Br. 13. But money is 

property, and Petitioners paid $23,750 in non-refundable filing fees. The USPTO 

admits these fees “entitle Petitioners to . . . evaluation of the petitions.” USPTO Br. 

27. And the Constitution requires lawful evaluation, consistent with due process. 

That is what Petitioners seek—not, as the USPTO suggests, “a specific institution 

outcome” or “particular discretionary criteria.” USPTO Br. 27-28. Yet rather than 

lawfully evaluate the IPR petition, the USPTO diverted Petitioners to EPR instead. 

USTA mistakenly insists (at 13) that Motorola denied filing fees are property. 

The asserted “protected interest” in Motorola was “having [IPR] petitions 

considered without regard to the discretionary Fintiv factors”—not filing fees. 159 

F.4th at 37-38. USTA fixates (at 13) on Motorola’s statement that reliance on prior 

guidance when “undert[aking] the expense of filing [IPR] petitions” “is insufficient 

to establish a constitutional violation.” 159 F.4th at 37-38. That addresses only 

whether the asserted “reliance” was sufficient—not whether filing fees are 

property. Id. So too for the non-precedential order USTA cites (at 13). In re Google 
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LLC, No. 2025-144, 2025 WL 3096849, at *2 (Fed. Cir. Nov. 6, 2025). Those 

decisions do not deny that filing fees are property. 

Respondents also err in suggesting that Petitioners had any notice their IPR 

petition would be denied in favor of EPR. USPTO Br. 28-29; USTA Br. 9-12, 16. 

Respondents can point to no prior USPTO decision or statement indicating that the 

availability of EPR is a basis for denying IPR (either universally or on the facts here). 

The USPTO’s retroactive imposition of this new ground exceeds the USPTO’s 

authority. Pet. 14-21. 

IV. The remaining mandamus criteria are satisfied. 

A. Petitioners have no other adequate means of correcting the 
errors in this IPR proceeding. 

Respondents do not contest that this Court identifies mandamus as the sole 

avenue for the relief Petitioners seek: correcting legal violations in this IPR 

institution decision. Pet. 31; see In re Palo Alto Networks, Inc., 44 F.4th 1369, 1374 

(Fed. Cir. 2022); Mylan, 989 F.3d at 1380. 

Respondents instead identify other avenues for seeking different relief. USTA 

suggests the USPTO’s legal violations could be challenged in an APA district-court 

action. USTA Br. 14-15. But that would secure “prospective relief only”—not relief 

in this IPR. See Motorola, 159 F.4th at 38. And even in district court, the USPTO 
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maintains that it is immune from APA review of all but a select few claims. USPTO 

Br. 18-19. 

Respondents also suggest other avenues for invalidating patent claims. 

USPTO Br. 37-38; USTA Br. 15. But pursuing invalidity challenges elsewhere would 

do nothing to correct the legal violations in this proceeding. Even if the patent claims 

were invalidated elsewhere, that would not give Petitioners what they seek: lawful 

consideration of their IPR petition. Respondents’ argument is especially inapt in this 

case, where the very issue is whether the USPTO may lawfully divert Petitioners to 

EPR, another avenue for challenging invalidity. Respondents’ argument would make 

it impossible to ever obtain mandamus review of a diversion-to-EPR order—no 

matter how unlawful. Even more, under Respondents’ position, mandamus would 

never be available for any IPR-related claim, because patent validity can be 

challenged elsewhere. Contra Mylan, 989 F.3d at 1381.  

And in any event, other avenues for invalidity challenges are meaningfully 

different from IPR. Unlike in IPR, in EPR the patent challenger has no voice once 

the proceeding begins. See §305. And compared to IPR, district court litigation is 

slower, the decisionmakers often have no technical background, and the available 

relief is different (courts cannot cancel patent claims; judicial invalidity decisions are 

effective against other parties only based on issue preclusion, see Blonder-Tongue 
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Lab’ys, Inc. v. Univ. of Illinois Found., 402 U.S. 313 (1971)). These differences are 

why Congress established IPR as a distinct patent-challenge mechanism in the first 

place. See H.R. Rep. No. 112-98, at 39-40, 45-48 (2011).  

Just a few months ago, the USPTO pointed to equal-protection claims as an 

example of what is reviewable in mandamus—because other avenues are inadequate, 

even under the USPTO’s restrictive view. E.g., USPTO Br. 31-32 n.5, Cambridge, 

supra (filed Oct. 24, 2025); USPTO Br. 31 n.5, Sandisk, supra (filed Oct. 16, 2025). 

Yet now, after Petitioners raised just such claims (Pet. 21, 25), the USPTO contends 

that only a violation “triggering heightened scrutiny” should suffice. USPTO Br. 37-

38 n.7. But the level of scrutiny on the merits makes no difference to reviewability. 

Either way, other avenues are inadequate. Denial of equal protection in a proceeding 

can be redressed only by judicial review in that proceeding.  

B. Mandamus is appropriate under the circumstances. 

Mandamus is warranted here to ensure the USPTO follows the law. The 

USPTO claims vast power over IPR institution, but it must still obey bedrock legal 

constraints—including the obligation to decide cases rationally and consistently. 

Enforcing these limits is important to proper judicial administration and to the 

integrity of the IPR system. 
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The USPTO argues mandamus review would intrude on “policy judgments.” 

USPTO Br. 39-40. But agencies may pursue policy only within lawful bounds. 

Mandamus is the only available check on unlawful action here. 

USTA’s scattershot arguments against mandamus are even further afield. 

USTA erroneously disputes (at 15-16) Petitioners’ account of the facts, as already 

demonstrated. Supra 6-7, 15. USTA’s alternative grounds for denying IPR (at 16) are 

irrelevant because the USPTO did not mention any of them. See Appx2. USTA’s 

assertion of delay (at 16) is wrong: Petitioners sought judicial review on the ordinary 

timeline, filing this mandamus petition within the time to notice an appeal. See Appx 

1-2 (IPR denial decision Sept. 19, 2025); 37 C.F.R. §90.3(a)(1) (63-day deadline to 

notice appeal); Pet. (filed Nov. 21, 2025, 63 days after decision). USTA also 

contends Petitioners should have raised more arguments to the USPTO, including 

by seeking reconsideration (a suggestion inconsistent with USTA’s professed 

concern with “delay”). USTA Br. 16. But Petitioners could not have argued against 

the USPTO’s unexpected rationale before it issued. And there is no reason to think 

reconsideration would have made any difference (indeed, the USPTO does not 

contend it would). Finally, USTA’s innuendo (at 16-17) about an “apparent 

relationship” with an amicus is utterly extraneous. USTA identifies no authority 

suggesting this is relevant to mandamus relief in any way. And regardless, it is 
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entirely appropriate for a trade organization with myriad technology-related 

members to provide an industry-wide perspective on critical issues impacting that 

industry. None of USTA’s miscellaneous arguments should distract from the actual 

legal questions presented and the need to correct the USPTO’s unlawful resolution 

of this IPR proceeding. 

CONCLUSION 

 The Court should grant the full relief requested in the petition. 
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