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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS
No. 22-7344
DAvVID A. HAMILL, PETITIONER,
V.

DENIS MCDONOUGH,
SECRETARY OF VETERANS AFFAIRS, RESPONDENT.

Before TOTH, LAURER, and JAQUITH, Judges.

ORDER

LAURER, Judge, filed the opinion of the Court. JAQUITH, Judge, filed a dissenting
opinion.

On December 19, 2022, David A. Hamill, through counsel, petitioned the Court for
extraordinary relief in the nature of a writ of mandamus. He argued that VA had refused to decide
whether he’d submitted new and material evidence related to his other than honorable (OTH)
character of discharge (COD). He relied on Harris v. McDonough' to ask the Court to order VA
to issue an appealable decision readjudicating his COD.

After the Secretary responded, Mr. Hamill filed a request for class certification and class
action (RCA). He acknowledged that his request for relief had been satisfied because he’d received
a new and material evidence determination after he filed his petition. But he argues that, even so,
his petition isn’t moot, and his class action request isn’t either, based on certain exceptions to
mootness. He urges the Court to certify a class of veterans who received OTH characters of
discharge then applied for VA benefits but received decisions that adjudicated only healthcare
eligibility, not COD. The Secretary opposes certification, arguing that the class Mr. Hamill
describes has no live case or controversy. The Court convened a panel to decide the matter.? As
explained below, we dismiss Mr. Hamill’s petition and deny his RCA.

I. BACKGROUND

Mr. Hamill served in the United States Marine Corps from January 2009 to March 2013.
He was discharged from service under OTH conditions.®> Upon discharge, he filed a claim for
disability compensation for post-traumatic stress disorder (PTSD), other psychiatric issues, and
back pain.* VA denied his application in May 2014 because his OTH COD made him ineligible
for “all benefits administered by the Department of Veterans Affairs under the provisions of 38

' Harris v. McDonough, 33 Vet.App. 269 (2021) (per curiam order).
2 See U.S. VET. APP. INTERNAL OPERATING PROCEDURES XV.

3 Petition (Pet.) at Exhibit (Ex.) A.

4 Pet. at Ex. B.
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C.F.R. § 3.12(c)(6) and 38 U.S.C. § 5303(a).” VA noted that petitioner’s COD didn’t bar him
from receiving healthcare under chapter 17 of title 38, U.S. Code, “for any disabilities determined
to be service connected” for his period of service.®

In May 2017, Mr. Hamill filed a new claim for disability benefits based on PTSD, chronic
fatigue syndrome, fibromyalgia, chronic depression, lower back pain, and hearing loss.” VA
responded in July 2017 and construed Mr. Hamill’s filing as an attempt to reopen the May 2014
decision that had concluded that his COD barred him from service connection except in limited
circumstances under chapter 17. VA explained that it couldn’t reopen the May 2014 decision
because (1) the time to appeal that decision had expired and (2) Mr. Hamill hadn’t submitted new
and material evidence to warrant reopening his claim.® VA included a notice of appellate rights
with its July 2017 decision, and Mr. Hamill didn’t appeal.

Four years later, on March 12, 2021, Mr. Hamill submitted two new claims to VA.? First,
he filed a claim seeking compensation for the same disabilities he described in his 2017 claim,
thereby implicitly seeking to reopen those claims.!® That same day, he also filed a new benefits
application seeking compensation for several other disabilities.!! VA adjudicated both sets of
claims in a May 19, 2021, decision and granted service connection for PTSD for treatment
purposes only.!? VA denied service connection for the rest of the claimed disabilities and included
a notice of appellate rights with its decision.'® Again, Mr. Hamill didn’t appeal.

In response to a July 2022 letter from Mr. Hamill’s attorney, asking VA to “make a decision
regarding [Mr. Hamill’s] discharge characterization,” VA notified Mr. Hamill that he should
contact his service department to upgrade his COD.!* Five months later, in December 2022, Mr.
Hamill petitioned the Court, arguing that VA had violated Harris because it hadn’t adjudicated
whether he’d submitted new and material evidence relevant to his COD when it granted chapter
17 benefits.

On March 6, 2023, the Secretary moved to dismiss the petition as moot and included a
copy of a February 2023 letter that VA had sent to Mr. Hamill, explicitly finding that he hadn’t
submitted new and material evidence to warrant reopening the May 2014 COD decision.'> Mr.
Hamill filed his RCA that same day, recognizing that VA’s February 2023 letter had “satisfied”
his request for an appealable decision, but contending that the Court should still certify a class of

5 Pet. at Ex. D.

6 Pet. at Ex. D. There seems to be a discrepancy within VA’s letter over whether petitioner was eligible for
chapter 17 benefits since the May 2014 decision contains conflicting statements. Because petitioner was eventually
granted chapter 17 benefits and neither party argues over the discrepancy in the May 2014 decision, the Court
determines that the discrepancy is irrelevant, and the parties have waived any argument on that point.

7 Pet. at Ex. E.

8 Pet. at Ex. F.

° The Court notes that Mr. Hamill submitted his claims on March 12, 2021, but VA didn’t mark them as
uploaded into their system until May 10, 2021.

10 Pet. at Ex. G.

11 Pet. at Ex. G.

12 Pet. at Ex. H.

13 Pet. at Ex. H.

14 Pet. at Exs. I, J.

15 Secretary’s Response to Pet. at Attachment A.

2
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veterans who hadn’t received explicit new and material evidence determinations like the one he’d
' 16
received.

The Secretary opposes the RCA because he believes the purported class has no live case
or controversy. First, he argues that Mr. Hamill’s claim is moot since VA implicitly declined to
reconsider its COD determination in the May 2021 decision that granted limited chapter 17
benefits for PTSD but denied all other claims. The Secretary reasons that the May 2021 decision
mooted Mr. Hamill’s petition and satisfied Harris because it included a notice of appellate rights.
Next, the Secretary maintains that the purported class is inherently moot because its members—
by virtue of their membership—would’ve already received implicit new and material evidence
adjudications from VA, with attached notices of appellate rights, so they haven’t suffered any harm
under Harris. And last, the Secretary contends that Mr. Hamill hasn’t shown that proceeding by
class action would be superior to proceeding by precedential decision, and since the implicit
determination question is case specific, a class action would prove an unwieldy tool.

II. ANALYSIS
A. The Petition Is Moot

The Court adheres to Article III of the U.S. Constitution’s case-or-controversy
jurisdictional requirements'’—meaning that there must be a live issue for the Court to review a
case.!® ““[W]hen the issues presented are no longer “live” or the parties lack a legally cognizable
interest in the outcome,’” the case or controversy becomes moot.'> And when a petitioner receives

the relief sought, the appropriate course is to dismiss the petitioner’s case as moot.?’

Here, the parties essentially agree that there’s no case or controversy for the Court to rule
on with respect to the petitioner. While Mr. Hamill contends that his petition isn’t moot, he admits
that “his individual request for an appealable decision has been satisfied,” which amounts to
acknowledging that his petition is moot since there’s no more relief that he could receive or that
the Court could direct VA to provide.?' Putting that aside, the parties fundamentally disagree on
why the petition is moot and where the relief that Mr. Hamill has received flows from. That
divergence dictates the disposition for both Mr. Hamill’s petition and his class action request.

Mr. Hamill points to VA’s February 2023 letter as the source of the relief he received. That
letter explicitly stated that “no new and relevant evidence [has been] submitted to reopen your
claim for [COD] determination.”??> The Secretary frames Mr. Hamill’s position as a concession
and argues that his petition is moot “[b]ecause the [VA regional office] has issued an appealable

16 Petitioner’s RCA at 7.

'7 Cardona v. Shinseki, 26 Vet. App. 472, 474 (2014) (per curiam order); Mokal v. Derwinski, 1 Vet.App. 12,
13 (1990).

18 Bond v. Derwinski, 2 Vet.App. 376, 377 (1992) (per curiam) (“When there is no case or controversy, or
when a once live case or controversy becomes moot, the Court lacks jurisdiction.”).

19 Godsey v. Wilkie, 31 Vet.App. 207, 218 (2019) (per curiam order) (quoting Los Angeles County v. Davis,
440 U.S. 625, 631 (1979)).

20 Thomas v. Brown, 9 Vet.App. 269, 270-71 (1996) (per curiam order).

21 Petitioner’s RCA at 7.

22 Secretary’s Response to Pet. at Attachment A.

3
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decision,” so there’s no case or controversy.”> Although the Secretary first relied on the same
February 2023 letter that Mr. Hamill cites, the Secretary now maintains that Mr. Hamill’s petition
is moot based on the May 2021 letter that included a notice of appellate rights. In that letter, VA
implicitly denied reopening its COD determination and provided a notice of appellate rights, which
satisfied Harris.?* Thus, the Secretary concludes that Mr. Hamill hasn’t described a cognizable
harm because he received his requested relief back in May 2021.

The diverging positions clearly have high stakes: if VA mooted Mr. Hamill’s petition in
February 2023—after he had already filed his petition with this Court—then Mr. Hamill could
reasonably argue that, although he’d received his requested relief, the inherently transitory and
picking off exceptions to mootness might allow the class he described to go forward.?> On the
other hand, if the May 2021 letter mooted Mr. Hamill’s petition before he filed it, his petition falls
away, as does the possibility of certifying a class, since both were moot from the jump.

The implicit denial doctrine, plus a close reading of Harris, resolves the controversy.
Based on Harris, Mr. Hamill argues that VA must explicitly decide whether a claimant has
submitted new and material evidence sufficient to reopen a COD decision. He contends that, in his
case, VA didn’t comply with its adjudicatory obligation until February 2023, when it explicitly
stated that he hadn’t submitted new and material evidence. But the crux of Harris describes and
remedies a harm that’s distinct from what Mr. Hamill describes. The Harris Court stated that, in
essence, the relief Mr. Harris sought was “a decision subject to appeal.””?® The Court acknowledged
that VA adjudicators must “make a formal [COD] determination when presented with a claim for
benefits predicated on a service member’s [OTH] service.”?” But the Court included that reasoning
only to explain why the option for “administrative relief from a service department” couldn’t
excuse VA from issuing a decision with a notice of appellate rights.?® The Court emphasized the
relief that Mr. Harris sought and that VA refused to provide: “a VA decision that will allow him
to avail himself of the regular appeals process, not a substitute for that process.”?

Harris must be read in tandem with the implicit denial doctrine since that doctrine is
already a well-established part of the framework that VA adjudicators operate within. The United
States Court of Appeals for the Federal Circuit has explained that, in some cases, “a claim for
benefits will be deemed to have been denied, and thus finally adjudicated, even if the [ Department
of Veterans Affairs] did not expressly address that claim in its decision.”® “[T]he implicit denial
rule is, at bottom, a notice provision.”*! By its nature, the rule arises when a veteran receives notice
that doesn’t comply with the strictures of an applicable notice provision. And that makes sense

23 Secretary’s Response to Pet. at 4; see also Secretary’s Response to RCA at 3-7.

24 Pet. at Ex. L.

25 See Godsey, 31 Vet.App. at 218-20 (applying the inherently transitory exception to mootness to allow a
class action to go forward even though the claims had resolved because the claims were “unavoidably time-sensitive”
and “acutely susceptible to mootness™).

26 Harris, 33 Vet.App. at 275.

7 Harris, 33 Vet.App. at 273 (quoting Robertson v. Shinseki, 26 Vet.App. 169, 175 (2013), aff’d sub nom.
Robertson v. Gibson, 759 F.3d 1351 (Fed. Cir. 2014)).

28 Harris, 33 Vet.App. at 273.

2 Harris, 33 Vet. App. at 274.

30 See Adams v. Shinseki, 568 F.3d 956, 961 (Fed. Cir. 2009).

31 Adams, 568 F.3d. at 965.

4
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since implicit denial can be invoked only when a claimant’s notice isn’t explicit or when it fails to
comply with a regulatory—or even statutory—notice provision. Technically noncompliant notice
can still provide a veteran with the substantive information that he’s due, which is why implicit
denial has repeatedly received the Federal Circuit’s sanction.** Yet the dissent parts ways with us
here. His departure stems from a commendable desire to ensure that veterans receive adequate
notice. But implicit denial folds in his concern because the doctrine only applies when a court is
convinced that the notice that a claimant received was adequate, even if it wasn’t textbook.>*

Deciding whether VA implicitly denied a claim depends on notice and hinges on whether
a reasonable claimant could conclude, from the notice that he received, that his claim had been
implicitly denied.** Notice inquiries under the implicit denial doctrine are circumstance-specific,
so they look to what a reasonable claimant in a particular veteran’s position would be expected to
understand.**> Applying the implicit denial doctrine allows a court to balance a claimant’s right to
know how his claim has been decided with VA’s interest in finality.>® Our Court in Cogburn v.
Shinseki fleshed out how to strike that balance based on (1) “the specificity of the claims or the
relatedness of the claims™; (2) the “specificity of the adjudication,” with an eye to whether “the
adjudication allude[s] to the pending claim in such a way that it could be reasonably inferred that
the prior claim was denied”; (3) the “timing of the claims™ and whether they’re closely associated
time-wise; and (4) whether the claimant was represented by counsel.?’

Applied to Mr. Hamill’s case, all four Cogburn factors weigh one way: VA implicitly
denied his request to reopen his prior COD determination and said enough in its May 2021 decision
to notify Mr. Hamill how it had decided the issue.

First, Mr. Hamill’s claims are closely tied—both in timing and in content. On the same
day, March 12, 2021, he filed one application seeking new disability benefits and another
application seeking to reopen claims for disability claims VA previously denied based on the
adverse COD determination. VA’s May 2021 decision more than alludes to the relationship
between the claims and petitioner’s OTH discharge—it specifically turns on the fact that an
adverse COD bars VA from granting benefits beyond chapter 17. The one directly controls the
other. VA denied Mr. Hamill’s new benefits application because of his adverse COD, which

32 See, e.g., Adams, 568 F.3d at 961; Jones v. Shinseki, 619 F.3d 1368, 1373 (Fed. Cir. 2010); Deshotel v.
Nicholson, 457 F.3d 1258, 1262 (Fed. Cir. 2006); Williams v. Peake, 521 F.3d 1348, 1351 (Fed. Cir. 2008); Munro v.
Shinseki, 616 F.3d 1293, 1299 (Fed. Cir. 2010); Cogburn v. McDonald (Cogburn III), 809 F.3d 1232, 1236-37 (Fed.
Cir. 2016), aff’g Cogburn v. Gibson (Cogburn II), No. 12-3323, 2014 WL 2600052 (Vet. App. June 11, 2014) (mem.
dec.), aff’g after remand Cogburn v. Shinseki (Cogburn I), 24 Vet.App. 205 (2010); Hampton v. McDonough, 68 F.4th
1376, 1381-82 (Fed. Cir. 2023), petition for cert. filed, No. 23-543 (U.S. Nov. 21, 2023).

33 Cogburn 111, 809 F.3d at 1236 (“[ W]hen the implicit denial rule applies, the claimant necessarily ‘received
adequate notice of, and an opportunity to respond to, the [VA’s] decision . . . [and therefore] was not deprived of any
due process rights.”” (quoting Adams, 568 F.3d at 965)).

34 See Adams, 568 F.3d at 962-64.

35 See Munro, 616 F.3d at 1299 (holding that the implicit denial rule properly applied because the veteran
“had multiple reasons to know” that his claims had been denied); Jones, 619 F.3d at 1373 (reaching the same
conclusion because the veteran in the case “reasonably [could] be expected to understand” that his claim had been
denied based on the particular procedural history).

36 See Adams, 568 F.3d at 963.

37 Cogburn I, 24 Vet App. at 212-13.
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remained in place and which VA cited as evidence it had considered.*® Had VA reached a different
conclusion on the COD question, it would’ve had to address his disability claims on the merits
rather than granting only limited chapter 17 benefits and denying his new disability claims outright.
Furthermore, only a few months separated petitioner’s filings and VA’s adjudication, leaving little
doubt about what VA was adjudicating. Finally, Mr. Hamill was represented by his current counsel
when he filed the applications that prompted VA’s May 2021 letter. Because an attorney providing
competent representation would advise a veteran “of any claim [or issue] that was unadjudicated
in a regional office decision, and the possible consequences of not directly addressing the claim at
the time of the original rating action,” we must presume that Mr. Hamill had a reasonable
understanding of the implications of VA’s actions.*” All told, there’s only one way to read VA’s
May 2021 decision: since it hinged on his adverse COD, it gave Mr. Hamill sufficient notice that
VA had declined to revisit the COD issue.

This conclusion is reinforced by the history of VA proceedings over the COD issue. VA
explicitly adjudicated Mr. Hamill’s COD in May 2014, and he didn’t appeal.*’ Three years later,
Mr. Hamill tried to reopen the 2014 decision. In its July 2017 decision, VA explicitly found that
Mr. Hamill hadn’t submitted new or material evidence, and it included a notice of appellate
rights.*! Again, Mr. Hamill didn’t appeal. In March 2021, appellant filed a new application for
benefits and another claim. Two months later, VA adjudicated both filings, granted chapter 17
benefits for PTSD, denied the remaining claims, and implicitly adjudicated the COD question. VA
included another notice of appellate rights.*> To date, petitioner has received two decisions with
notices of appellate rights, either explicitly or implicitly adjudicating his COD.

VA certainly must adjudicate every claim that’s been raised, but Mr. Hamill misreads the
caselaw in saying that VA’s failure to explicitly decide every issue leaves a claim or request
pending. Reading our precedent that way would undercut the implicit denial doctrine. Harris
doesn’t displace the applicability of implicit denial in this context or in any other. The decisions
VA issued put petitioner on notice of the Agency’s determination on the character of his discharge
and thereby gave him access to the regular appeals process, so Harris doesn’t afford him an avenue
for any more relief than what he’s already received. Since Mr. Hamill received a COD
determination and a notice of appellate rights—all before he filed his petition—no harm remains
for the Court to remedy, so his petition is moot.

Petitioner asserts that applying the implicit denial doctrine to the May 2021 decision would
require the Court to presume that VA violated the more robust notice obligations made part of 38
U.S.C. § 5104 by the Veterans Appeals Improvement and Modernization Act of 2017 (AMA),
which would conflict with the presumption of administrative regularity.** But the same allegation
could be leveled against the doctrine and the preamendment version of section 5104, yet the two
coexisted. At bottom, petitioner suggests that the revised version of section 5104 does “not allow

38 See RCA at Ex. D (listing the “Administrative Decision received on May 15, 2014” as one of the pieces
of evidence it had reviewed).

3 Cogburn I,24 Vet App. at 213.

40 Pet. at Ex. D.

41 Pet. at Ex. F.

4 Pet. at Ex. H.

43 Petitioner’s Reply at 8-9.
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for implicit denials,”** but he doesn’t adequately develop an argument that Congress intended
through the AMA to sweep away this longstanding aspect of veterans law.*

B. No Mootness Exception Applies

The claims of the proposed class members don’t survive our holding that Mr. Hamill’s
petition is moot. Although he acknowledges that he has received his requested relief, Mr. Hamill
argues that the class should still go forward because the inherently transitory exception to
mootness, as well as the related picking off exception, applies to the injuries sustained by the
proposed class members.*®

439 299

A class action can continue after the ““named plaintiff’s claim’” has been rendered moot if
an exception to mootness applies.*’ Here, petitioner argues that the inherently transitory exception
to mootness applies, so the Court should still certify the class he describes even though he’s
received his requested relief. The Court has adopted the inherently transitory exception to
mootness, which deals with classes comprised of claims that are “unavoidably time-sensitive™ and
“acutely susceptible to mootness.”*® Inherently transitory claims are those that “a trial court will
not have enough time to rule on” before they become moot.*’ To let claimants litigate those harms,
courts can certify classes that consist of inherently transitory claims even after a named plaintiff’s
claim has become moot. That way, the short-lived nature of the claim doesn’t shield a defendant—
VA here—from litigating a case just because it’s susceptible to a quick remedy. The picking off
exception to mootness is a near cousin to the inherently transitory exception. It refers to those
scenarios in which a defendant would like to avoid litigation, and to do so, gives an injured
claimant the relief that he was seeking to moot his claim and close off the possibility of litigation.*°
Though distinct, the exceptions end in the same spot. One deals with claims that are moot because
they’re “transitory by [their] very nature,” and the other deals with claims that are made “transitory
by virtue of the defendant’s litigation strategy.”! In either case, without an operative exception,
mootness could insulate those claims from judicial review.

Mr. Hamill cites both exceptions to argue for the certification of the class of claimants he’s
described.’? But neither exception applies here. Take the second exception first. We’ve concluded
that the May 2021 letter—not the February 2023 lette—mooted Mr. Hamill’s petition. VA issued
its May 2021 letter in the ordinary course of business, well before Mr. Hamill filed his petition in
December 2022. Since no litigation was pending in May 2021, VA couldn’t have issued the May

4 Id. at 8 (capitalization altered).

4 The dissent insists that we are taking an “expansive view of the implicit denial” doctrine. Post at p. 10. But
we are simply applying the well-established Cogburn factors to the COD dispute in this case. Rather, it is the dissent
that seems to adopt the sweeping position that implicit denials cannot be sanctioned in the AMA context. See id.

46 petitioner’s RCA at 7-8 (citing Godsey, 31 Vet. App. at 217-20).

47 Godsey, 31 Vet. App. at 218-20 (citing Monk v. Shulkin (Monk I), 855 F.3d 1312, 1317 (Fed. Cir. 2017),
class certification denied sub nom. Monk v. Wilkie (Monk II), 30 Vet.App. 167 (2018) (en banc order), aff’d, Monk
111,978 F.3d 1273 (Fed. Cir. 2020)).

4 Godsey, 31 Vet.App. at 219 (quoting Pitts v. Terrible Herbst, Inc., 653 F.3d 1081, 1091 (9th Cir. 2011)).

4 Godsey, 31 Vet.App. at 219 (quoting County of Riverside v. McLaughlin, 500 U.S. 44, 51-52 (1991)).

0 Godsey, 31 Vet.App. at 219 (quoting Pitts, 653 F.3d at 1091).

St Pitts, 653 F.3d at 1091.

52 Petitioner’s RCA at 7-8.
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2021 decision to moot Mr. Hamill’s petition and avoid litigation. Thus, the picking off exception
doesn’t apply. The same goes for the inherently transitory exception to mootness. That exception
has only limited usefulness: it only works to capture claims that don’t last long enough for the
Court to get a chance for review. The alleged injury here—VA’s inaction related to a request to
revisit a COD determination—isn’t by its nature a transitory one that would permit us to ignore
mootness.

Because Mr. Hamill’s petition was mooted before he sought aggregate litigation, and since
no exception to mootness applies, the Court denies the RCA.>*

C. A Class Action Wouldn’t Be Superior to a Precedential Decision

The Court doesn’t have to walk through the strictures of Rule 23, but we’ll address one
issue for the sake of completeness. When it reviews an RCA, the Court considers whether the
proposed class meets the requirements for class certification laid out in Rule 23 of our Rules of
Practice and Procedure.>* The Court also considers whether a class action would be superior to a
“precedential decision granting relief on a non-class action basis.”™> Prospective class
representatives must make this showing.® And it’s no small feat because this Court has limited
factfinding abilities, so class actions here are the exception, not the rule.>’ To that end, the Court
presumes that “classes should not be certified because our ability to render binding precedential
decisions ordinarily will be adequate.”®

When considering whether this presumption has been rebutted, some of the factors that the
Court considers include the litigation’s factual complexity, whether the record has been fully
developed, and whether the class has alleged enough facts to warrant remedial enforcement.>’
These factors go to the question of manageability, a prime concern given our appellate posture and
limited factfinding ability.®°

Proceeding by class action isn’t the right way to go here. Implicit adjudication questions
are case specific, so they’re ill-suited to both class-wide review and class-wide relief. Although

53 Kernz v. McDonough, ___ Vet.App. __, _,No.20-2365, 2023 WL 6459373, at *13 (Oct. 4, 2023) (en
banc order), appeal docketed, No. 24-1171 (Fed. Cir. Nov. 21, 2023).

4 See Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 177 (1974) (holding that a court should first assess whether
arequested class action satisfies procedural requirements under Rule 23 of the Federal Rules of Civil Procedure before
conducting an inquiry into the merits of the claims advanced); see also U.S. VET. APP. R. 23(a).

3 U.S. VET. App. R. 22(a)(3).

56 Hilkert v. West, 12 Vet.App. 145, 151 (1999) (en banc) (“An appellant bears the burden of persuasion on
appeals to this Court . . . .”), aff’d per curiam, 232 F.3d 908 (Fed. Cir. 2000) (table).

7 Gardner-Dickson v. Wilkie, 33 Vet.App. 50, 62-63 n.9 (2020) (order) (quoting Skaar v. Wilkie, 32 Vet. App.
156, 196 (2019) (en banc order), class certification aff’d, 33 Vet.App. 127 (2020), reversed on other grounds sub
nom. Skaar v. McDonough, 48 F.4th 1323 (Fed. Cir. 2022)), aff’d per curiam sub nom. Gardner-Dickson v.
McDonough, No. 2021-1462, 2021 WL 5144367 (Fed. Cir. Nov. 5, 2021) (nonprecedential R. 36 judgment).

38 Skaar, 32 Vet.App. at 196.

39 Skaar, 32 Vet. App. at 197.

% Godsey, 31 Vet.App. at 223 n.4 (acknowledging that the Court considers manageability when it certifies a
class, even though it won’t “categorically decline to certify classes because class or aggregate actions may be more
difficult to manage than cases involving individual petitions”); see also Monk II, 30 Vet.App. at 184-200 (Allen, J.,
concurring in part, dissenting in part).

8
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Mr. Hamill alleges that VA has a practice of failing to adjudicate whether a claimant has submitted
new and material evidence, an allegation that resonates in the language of Federal Rule of Civil
Procedure 23(b)(2), he hasn’t shown that the Court could fashion relief for all the class members
without conducting an individualized review of each claimant’s records. The common issue facing
the potential class members is a legal one—whether the implicit denial doctrine applies—and that
issue is bound tightly to individualized facts—whether each veteran received notice that could
reasonably alert the claimant that his or her attempt to reopen a COD determination had been
implicitly denied.

To the extent that any prospective class member has a live case or controversy—and to be
clear, the Court isn’t saying whether that’s the case for any claimant here—that theoretically live
claim wouldn’t be fit to resolve by class action. Here’s why. If any particular prospective class
member didn’t receive a decision that implicitly adjudicated whether he’d submitted new and
material evidence related to a prior COD decision, that claim’s merits would revolve around case-
specific facts that would best be handled by an individual appeal. Setting aside all the mootness
concerns the Court has discussed, Mr. Hamill hasn’t persuaded the Court that a class action would
be a better vehicle for proceeding than a precedential decision—which would then guide
individualized litigation—given the fact-specific nature of the claims he’s described as similarly
situated to his own.

One final note. The Secretary has informed the Court that he’s updated the relevant portion
of the Veterans Affairs Adjudication Procedures Manual, M21-1, so VA now must issue explicit
new and material evidence determinations when it decides whether a prior COD decision can be
reopened.®! And the Secretary assures the Court that VA is trying to locate veterans and issue
separate COD determinations—presumably like the one Mr. Hamill received in February 2023.6?
The policy change the Secretary describes takes the wind out of Mr. Hamill’s sails since it shows
that the Secretary is doing what Mr. Hamill wanted done—though it’s not dispositive since the
class doesn’t survive our holding that Mr. Hamill’s petition was moot well before he filed it.

III. CONCLUSION

Based on the above, it is

ORDERED that petitioner’s March 6, 2023, request for class certification and class action
is denied. It is also

ORDERED that the Secretary’s March 6, 2023, motion to dismiss the petition is granted,
and petitioner’s December 19, 2022, petition is DISMISSED.

DATED: December 18, 2023

61 Secretary’s Response to RCA at 13, Appendix 2.
62 Secretary’s Response to RCA at 13, Appendix 2; see also Secretary’s Response to Pet. at Attachment A.
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JAQUITH, Judge, dissenting: Though I appreciate my colleagues’ thorough and well-
written opinion, I disagree with their dismissal of the veteran’s petition and denial of his class
action request, so I respectfully dissent. In my view, the majority’s expansive view of the implicit
denial construct and disregard for the AMA neutralize the veteran’s right to notice, and the
majority’s narrow reading of Harris®® neutralizes that case’s prescribed remedy. Sanctioning silent
denials of implied claims relegates the real adjudicatory work to the shadows, with a loss of
transparency that sows confusion among the parties and undermines confidence in the system.

I. THE VETERAN’S CLAIMS AND VA’S DECISIONS

The majority holds that a May 2021 decision by a VA regional office (RO) implicitly
denied the veteran’s request to reopen his prior character of discharge determination, and that the
RO “said enough in its May 2021 decision to notify Mr. Hamill how it had decided the issue.”*
The RO’s May 2021 decision purportedly was responsive to two documents signed by the
veteran’s representative on March 12, 2021, and received by VA on May 10, 2021. One was an
application for disability compensation for eight disabilities: irritable bowel syndrome, acid
reflux/gastroesophageal reflux disease (GERD), equilibrium issues, stuttering, memory issues,
sensitivity to light, headaches/migraines, and traumatic brain injury (TBI).% The application had
a section for service information, but it was left blank. The other document was a supplemental
claim listing six issues: PTSD, chronic fatigue syndrome, fibromyalgia, depression, lower back,
and hearing loss.%® Neither document said anything about the veteran’s discharge.

The RO’s May 2021 decision granted “[s]ervice connection for treatment purposes only
under 38 USC chapter 17 for [PTSD]” and denied service connection for four other disabilities.®’
The disabilities adjudicated were combinations of the disabilities claimed: PTSD “(also claimed
as memory issues)”; GERD “(also claimed as acid reflux)”; irritable bowel syndrome; “migraine
headaches (also claimed as sensitivity to light)”’; and TBI “(also claimed as equilibrium issues and
stuttering).”®® The combinations covered all eight disabilities on the veteran’s compensation
application but only PTSD on his supplemental claim. The May 2021 decision explained that
service connection was granted for PTSD because the records show that the veteran had earned a
Combat Action Ribbon and had been diagnosed with PTSD. The decision specified that
“[c]ompensation is not payable for this condition. (38 CFR 17.109).”® The explanation for the
denials of service connection for each of the other four disabilities was that the records showed no
complaint of or treatment for the disability during service.

The May 2021 decision was accompanied by a letter that said the rating decision explained
the reasons for the RO’s decision, and that the letter and rating decision constituted VA’s decision

8 Harris v. McDonough, 33 Vet.App. 269 (2021) (per curiam order).

%4 See discussion ante at p. 5.

8 RCA Ex. B at 1-5 (VA Form 21-526EZ, Application for Disability Compensation and Related
Compensation Benefits).

% RCA Ex. B at 6-5 (VA Form 20-0995, Decision Review Request: Supplemental Claim).

8 RCA Ex. D.

8 Jd. at 1.

9 Id. at 6.
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“based on [the veteran’s] claim received on May 10, 2021 and ““all claims [VA] understood to be
specifically made, implied, or inferred in that claim.””°

The cited regulation, 38 C.F.R. § 17.109, provides certain veterans with presumptive
eligibility for medical benefits for psychosis and active mental illness other than psychosis; the
regulation does not concern the character of a veteran’s discharge.”! The regulatory provision that
applies to the veteran’s status is not even in chapter 17 of the statute or the regulation; it is in 38
C.F.R. § 3.360. Section 3.360(a) provides as follows:

The health-care and related benefits authorized by chapter 17 of title 38 U.S.C. shall
be provided to certain former service persons with administrative discharges under
other than honorable conditions for any disability incurred or aggravated during
active military, naval, or air service in line of duty.””

The only mention of the veteran’s discharge in the May 2021 decision and notice letter is
the listing in the rating decision of “Certificate of Release or Discharge from Active Duty” among
seven items of evidence—with no indication of the nature of the discharge or its import or effect.

II. NOTICE

Notice is the linchpin of our nonadversarial, pro-claimant system for adjudicating veterans
benefits.”® “The entire thrust of the VA’s nonadversarial claims system is predicated upon a
structure which provides for notice and an opportunity to be heard at virtually every step in the
process.”’* Notice is a foundational requirement grounded in the Due Process Clause of the Fifth
Amendment of the United States Constitution, which fully protects veterans’ property interest in
benefits.”> Appropriate notice is “[a]n essential principle of procedural due process.”’¢

Beyond their constitutional rights, veterans “have a right to fair process in the development
and adjudication of their claims and appeals before VA.””” Even “where no particular procedural
process is required by statute or regulation, the principle of fair process may nonetheless require
additional process if it is implicitly required when ‘viewed against [the] underlying concepts of
procedural regularity and basic fair play’ of the VA benefits adjudicatory system.”’® The principle
of fair process applies throughout the process of a veteran’s case and requires VA to properly
provide content-complying notice and an opportunity to respond.”” Moreover, “[t]his Court’s

70 Pet. at Ex. H; RCA at Ex. D. RCA at Ex. D includes both the RO’s notice letter and the RO’s rating
decision. Though the pages of exhibit D are not numbered, the notice letter is at pages 1-3, and the rating decision is
at pages 4-6.

" See 38 C.F.R. § 17.109 (2023).

238 C.F.R. § 3.360(a) (2023).

73 See Bryant v. Wilkie, 33 Vet.App. 43, 46 (2020); Hodge v. West, 155 F.3d 1356, 1363 (Fed. Cir. 1998)
(highlighting “the importance of systemic fairness” in the “uniquely pro-claimant” system for awarding veterans
benefits).

" Thurber v. Brown, 5 Vet.App. 119, 122 (1993).

5 Cushman v. Shinseki, 576 F.3d 1290, 1298 (Fed. Cir. 2009).

% Noah v. McDonald, 28 Vet.App. 120, 129 (2016). Even rudimentary due process demands timely and
adequate notice. Goldberg v. Kelly, 397 U.S. 254, 267 (1970).

77 Bryant, 33 Vet.App. at 46.

8 Smith v. Wilkie, 32 Vet.App. 332, 337 (2020) (quoting Thurber, 5 Vet. App. at 123).

7 Smith, 32 Vet.App. at 337-38; Pelegrini v. Principi, 18 Vet.App. 112, 123 (2004).
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caselaw requires us to ensure compliance with reasonable notice and fair process.”®" In my view,
the majority opinion’s application of the implicit denial construct in this case fails to fulfill the
Court’s obligation.

The implicit denial construct is not a hole in the notice requirement that “VA’s
nonadversarial claims system is predicated upon.”®! “[T]he implicit denial rule is, at bottom, a
notice provision.”®? So implicit denial is acceptable only if the decision “provides sufficient notice
to the claimant that the pending claim [not explicitly addressed] has been finally resolved.”®* As
this Court has said, “the key to an implicit denial inquiry is whether there was notice to the claimant
that the Secretary has acted on the claim.”®* The RO’s May 2021 decision provided no such notice.

III. THE AMA

To address the most obvious shortcoming first, it cannot seriously be argued that the RO’s
May 2021 decision complies with the AMA’s expanded notice requirements—to the extent that
the Secretary and my colleagues attribute a character of discharge determination to that decision.
The AMA added a detailed, itemized list of requirements for each VA notice of a decision affecting
the provision of benefits. To ““help veterans better understand VA’s decisions on their claims’ and
‘help better inform the veteran’s decision regarding whether to appeal VA’s rating decision,’”%’
each notice of decision must include

(1) Identification of the issues adjudicated.

(2) A summary of the evidence considered by the Secretary.

(3) A summary of the applicable laws and regulations.

(4) Identification of findings favorable to the claimant.

(5) In the case of a denial, identification of elements not satisfied leading to the
denial.

(6) An explanation of how to obtain or access evidence used in making the decision.
(7) If applicable, identification of the criteria that must be satisfied to grant service
connection or the next higher level of compensation. %

This notice requirement applies to decisions by VA’s ROs, such as the May 2021 decision at issue
in this case.®’

80 Roberts v. McDonald, 27 Vet. App. 108, 111 (2014).

81 Thurber, 5 Vet. App. at 123.

82 Adams v. Shinseki, 568 F.3d 956, 965 (Fed. Cir. 2009).

8 Jones v. Shinseki, 619 F.3d 1368, 1372 (Fed. Cir. 2010).

8 Locklear v Shinseki, 24 Vet.App. 311, 314-15 (2011).

85 Greer v. McDonough, 36 Vet.App. 220, 224 (2023) (quoting H.R. REP. NO. 115-135, at 3 (2017), as
reprinted in 2017 U.S.C.C.A.N. 97, 99.).

8 1d.; 38 U.S.C. § 5104(b).

87 See Greer, 36 Vet.App. at 224 (“Congress explained that [the change to section 5104(b)] was intended to
‘help veterans better understand VA’s decisions on their claims’ and ‘to help better inform the veteran’s decision
regarding whether to appeal VA’s rating decision.”” (quoting H.R. REP. NO. 115-135, at 3 (2017)), Id. at 227 (“In its
discussion of the ‘detailed decision notification letters’ mandated by [the AMA], Congress clearly stated that ‘[t]he
intent of this provision is to help better inform the veteran’s decision regarding whether to appeal VA’s rating
decision.”” (quoting H.R. REP. NO. 115-135, at 3)); Pet. at Ex. H; RCA at Ex. D.
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The statute does not prescribe the form for informing claimants of the section 5104(b)
notice elements; “it only requires that those elements be clearly conveyed to claimants.”®® By
regulation, the Secretary has added, as a procedural due process right, that the notice required by
section 5104(b) must be provided to claimants in writing.®® These statutory and regulatory
requirements apply to Mr. Hamill’s March 2021 claims and the RO’s May 2021 decision
adjudicating them.”® Since the RO’s decision does not address the character of the veteran’s
discharge at all, the decision falls woefully short of meeting the AMA’s notice mandate. Neither
the Secretary nor the majority opinion contends otherwise. The Secretary does not address the
AMA'’s notice requirements at all. The majority opinion relies only on the coexistence of the
implicit denial construct with the pre-AMA version of section 5104.°! The silence and terseness
are understandable.

Before the AMA, section 5104 required only a general notice with the RO’s reason for its
decision; the AMA’s systemic overhaul added six specific notice elements that apply to all
decisions.”> The majority opinion summarizes circumstances that sometimes have sufficed for
notice under the old rules. But no one has advanced a credible explanation of how a decision that
does not even mention a claim can satisfy the specific statutory elements required by the AMA for
notice to be sufficient. The Secretary’s invocation of the implicit denial rule is incongruent with
his prior assurances that (1) “[t]his new process will provide veterans with timely, fair, and high
quality decisions™?; (2) all decision notices “must now include seven specified data elements,”
including a summary of the evidence considered, to ensure that claimants have “a clear
understanding” of what was done®*; (3) “[e]nhanced decision notices will allow claimants and their
representatives to make more informed choices about whether to seek further review and, if so,
which of the new review lanes best fits the claimant’s needs”®’; and (4) requiring the use of
standard claims forms will enable VA “‘to cut processing time in identifying and developing
claims, which will result in faster delivery of benefits to all veterans.””®

VA’s recent emphasis on requiring claims to be explicitly spelled out on forms so they can
be expressly addressed expeditiously, with any lingering issues repackaged in supplemental claims
subject to the same requirements, goes hand in hand with VA’s obligation to provide specific
notice of the decision that resolves those issues. If the AMA’s requirements are not enough, this
is a poster case showing why the expansive view of the implicit denial construct adopted by the
majority is unworkable. Sanctioning implicit denials of implicit claims relegates the real
adjudicatory work to the shadows, with a loss of transparency that sows confusion among the
parties and undermines confidence in the system.

88 Cowan v. McDonough, 35 Vet.App. 232, 242 (2022).

838 C.F.R. § 3.103(f) (2019).

90 See Mattox v. McDonough, 34 Vet.App. 61, 69 (2021) (holding that the AMA applies to an initial decision
on a claim for which an administrative appeal is being processed has been issued on or after February 19, 2019), affd,
56 F.4th 1369 (Fed. Cir. 2023).

%1 See discussion ante at pp. 6-7.

2 Greer, 36 Vet.App. at 224; Cowan, 35 Vet.App. at 239.

% VA Claims and Appeals Modernization, 83 Fed. Reg. 39,818, 39,819 (proposed Aug. 10, 2018).

% VA Claims and Appeals Modernization, 84 Fed. Reg. 138, 141 (Jan. 18, 2019) (codified at 38 C.F.R. pts.
3,8, 14,19, 20, 21).

% VA Claims and Appeals Modernization, 83 Fed. Reg. at 39,820.

% Veterans Just. Grp., LLCv. Sec’y of Veterans Affs., 818 F.3d 1336, 1351 (Fed. Cir. 2016) (quoting Standard
Claims and Appeals Forms, 79 Fed. Reg. 57,660, 57,661 (Sept. 25, 2014) (codified at 38 C.F.R. pts. 3, 19, 20)).
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IV. THE INGRAM STANDARD

This Court’s admonition more than 16 years ago was prescient: “[A]ccepting a broadly
interpreted doctrine of sub silentio denials has grave implications for due process and protecting
the appellate rights of veterans.”®’ The problem is most acute when the implicit denial is of an
implied claim, as the Ingram Court highlighted.

Treating the Secretary’s failure to sympathetically read and adjudicate a reasonably
raised claim as a pending claim benefits veterans because it protects their appellate
rights and works no hardship on the Secretary in that it requires only that each claim
be specifically addressed. If a veteran is aware of a particular benefit and makes an
unambiguous claim for it, the Secretary’s duty to sympathetically read [the
veteran’s] submissions is irrelevant. That duty primarily helps those veterans who
have not clearly articulated that they are seeking a particular benefit. It is illogical
to expect such veterans to immediately recognize when the Secretary has failed to
adjudicate a reasonably raised claim because it is ignorance of the intricacies of
potential claims that makes the duty necessary. Hence, if the law equates a VA
failure to adjudicate a reasonably raised claim to a sub silentio denial of the claim,
then it is unlikely that the veteran would have sufficient notice of the disposition of
his claim to assert error on direct appeal.”®

So the Ingram Court set a workable standard for the implicit denial of an implied, reasonably raised
claim: “[W]here an RO decision discusses a claim in terms sufficient to put the claimant on notice
that it was being considered and rejected, then it constitutes a denial of that claim even if the formal
adjudicative language does not ‘specifically’ deny that claim.”’ In this case, as in Ingram, there
was no such denial.'%

The majority rests its reliance on implicit denial on the Cogburn factors.!°! But the
majority’s analysis departs significantly from the Court’s analysis in Cogburn. The veteran’s two
March 2021 claims for disability compensation are related in timing and content, and the RO’s
decision explicitly addresses 9 of the 14 disabilities claimed, but the nature of his discharge issue
is different and was raised 4 and 7 years before. Most importantly, the RO’s May 2021 decision
completely fails the “specificity of the adjudication™ test in that the decision does not allude to any
discharge claim at all. The majority cannot identify even a hint in the May 2021 decision that the
RO considered the veteran to have sought to reopen the RO’s character of discharge decisions
from 2014 and 2017, and denied that request. The majority’s conclusory assertion that the RO’s

97 Ingram v. Nicholson, 21 Vet.App. 232, 254 (2007) (per curiam).

% Id. at 253.

% Id. at 255.

100 The Federal Circuit cases the majority trumpets likewise require more than was afforded the veteran here,
where there was nothing to indicate that the May 2021 decision considered evidence regarding the veteran’s discharge
or addressed the merits of that evidence. See, e.g., Hampton v. McDonough, 68 F.4th 1376, 1381 (Fed. Cir. 2023),
petition for cert. filed, No. 23-543 (U.S. Nov. 21, 2023).

101 See Cogburn v. Shinseki, 24 Vet. App. 205, 212-13 (2010), aff’d after remand sub nom. Cogburn v. Gibson,
No. 12-3323, 2014 WL 2600052 (Vet. App. June 11, 2014) (mem. dec.), aff’d sub nom. Cogburn v. McDonald, 809
F.3d 1232 (Fed. Cir. 2016). To the extent that Cogburn rests on its indication that the non-adversarial, pro-claimant
nature of the veterans benefits system leaves veterans with watered-down due process rights, see id. at 210, Cogburn
has not stood the test of time. See supra at 11-12. Veterans are entitled to both constitutional due process and the fair
process deeply rooted in the nature of the veterans benefits system. /d.

14

Appx15



Case: 24-1543  Document: 37 Page: 19  Filed: 12/02/2024

May 2021 decision specifically turns on an adverse character of discharge determination is mere
speculation that the RO would, could, or should have decided on that basis. But such woulda-
coulda-shoulda analysis is not what is required for veterans. They are entitled to notice in or with
the RO’s decision. Even if the implicit denial construct somehow survives the AMA’s specific
notice requirements, the reasonable notice of the implicit denial cannot be found in the RO’s May
2021 decision. There is nothing in the May 2021 decision and notice letter that makes it clear to a
reasonable person that the decision is intended to dispose of any renewed challenge by the veteran
to his character of discharge.!%> That decision specifies the RO’s reasons—MTr. Hamill is a combat
veteran diagnosed with PTSD, but his records showed no complaint of or treatment for GERD,
irritable bowel syndrome, migraine headaches, or TBI during service.'?® None of the reasons given
relate to the veteran’s character of discharge.

V. THERE WAS NO IMPLICIT DENIAL REGARDING DISCHARGE

The history of this case demonstrates that there was no implicit denial in the May 2021
decision regarding the veteran’s character of discharge. When he applied for disability
compensation in April 2013,'% VA responded (in September 2013) that the military said that his
service was not honorable, so VA had to decide whether he was eligible for VA benefits.!% In
May 2014, VA explicitly decided that it considered the veteran’s other than honorable discharge
to be a bar to all VA benefits. %

The veteran applied for disability compensation again in May 2017.'%7 VA specifically
construed the veteran’s application as a request to reopen the issue of the character of his discharge,
and VA explicitly denied that request in July 2017.'%® VA’s history of highlighting the veteran’s
character of discharge and explicitly deciding that issue as a condition precedent to his eligibility
for disability compensation is incompatible with the Secretary’s invocation of implicit denial now
(and the Court’s embrace of it). Since the RO had twice explicitly separated and addressed the
character of the veteran’s discharge as a prerequisite to adjudicating his disability compensation
claims, a reasonable person would expect to see a specific decision about his character of discharge
if that was being considered again.'?

In this case, it is obvious from their conduct that neither the veteran nor the Secretary
viewed the issue of the veteran’s character of discharge determination to have been resolved by
VA’s May 2021 decision. In July 2022, the veteran asked VA to make a written decision regarding
his character of discharge.!'” The RO responded in 6 days, mischaracterizing the veteran’s letter

102 See, e.g., Adams, 568 F.3d at 964.

103 RCA at Ex. D at 6-7.

104 pet. at Ex. B.

105 pet. at Ex. C.

106 pet, at Ex. D. Oddly, the May 2014 decision says both that the veteran “is entitled to health care under
Chapter 17 of Title 38 U.S.C. for any disabilities determined to be service connected for [the] period of service from
February 26, 2009 through March 15, 2013,” Id. at 1, and that he “is not entitled to health care under Chapter 17 of
Title 38 U.S.C. for any disabilities determined to be service connected for period of service from February 26, 2009
through March 15, 2013,” Id. at 3.

107 pet. at Ex. E.

108 pet. at Ex. F.

199 See Locklear, 24 Vet.App. at 316-18.

110 pet, at Ex. 1.
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as a “request to upgrade his DD 214.”'!'! The RO did not say that it had read the veteran’s March
2021 disability claims as implicit requests to reopen the character of his discharge, nor did the RO
say that it had implicitly decided such a request. The RO did not even indicate whether VA would
act on the veteran’s request for a decision. Instead, the RO stated that he “can also ask the Service
Department to change the character of discharge or [the veteran] can apply for correction of
military records.”!!?

In December 2022, the veteran filed the petition at hand, asking the Court to order the
Secretary “to make a character of service determination on the decision of the Supplemental Claim
that rendered in May 2021.”''3 The veteran asserted that VA had “refused to acknowledge, let
alone adjudicate, [his character of discharge] claim on the merits despite having a statutory
obligation to do so.”!'* The veteran relied on Harris, which held that the veteran was “entitled to
a writ compelling the Secretary to issue an appealable decision as to whether the evidence
submitted since [his] COD determination is new and material with respect to whether his COD is
a bar to VA benefits.”!!?

As in July 2022, the Secretary did not respond by saying that the RO’s May 2021 decision
had addressed the veteran’s character of discharge, implicitly or otherwise. Having been
confronted with the Harris holding in the veteran’s December 2022 petition, the RO did as Harris
dictated. In February 2023, VA informed the veteran that it had “made a decision regarding [his]
discharge from military service,” deciding that “[t]here ha[d] been no new and relevant evidence
submitted to reopen [his] claim for Character of Discharge determination,” and that his military
service was “dishonorable for VA purposes.”!!® In the Secretary’s July 2023 response to the
veteran’s class action request, the Secretary argued that VA’s May 2021 decision “meets the
criteria for an implicit denial as to [the veteran’s COD determination].”!!” That is a post hoc
rationalization the Court should not accept.!'®

VI. THE VERERAN’S PETITION IS NOT MOOT

The only reasonable conclusion is that VA overlooked Harris in May 2021 (and in July
2022) and realized in December 2022, when the petition highlighted the Harris requirement, that
the RO needed to issue a decision addressing whether the veteran had submitted new and relevant
evidence warranting readjudication of his character of discharge determination.'!® On January 12,
2023, the veteran moved for an extension of time to file his request for class certification and class
action. On February 21, 2023, the RO decided that the character of the veteran’s discharge was

11 pet. at Ex. J.

112 Id

113 Pet. at 10.

114 Id

15 Harris, 33 Vet. App. at 273.

116 Secretary’s Response to Pet. at Attachment A.

117 Secretary’s Response to RCA at 5.

18 See In re Lee, 277 F.3d 1338, 1345-46 (Fed. Cir. 2002) (“‘[Clourts may not accept appellate counsel’s
post hoc rationalization for agency action.’” (quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168
(1962))); Simmons v. Wilkie, 30 Vet.App. 267,277 (2018).

19 See Harris, 33 Vet.App. at 276-77; 38 U.S.C. § 5108 (reflecting the AMA standard for readjudicating a
claim). As previously noted, the RO had issued a benefits decision in May 2021 but had ignored any implied challenge
to the character of discharge determination.
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dishonorable. The Secretary filed the RO’s February 2023 letter with his petition response on
March 6, 2023.!2° The veteran filed his RCA the same day.

The veteran alleges that VA engages in a pattern of inaction on character of discharge
claims.!?! His proposed class is comprised of claimants

who are former service members with less than-honorable discharges who: 1i.
applied for VA benefits and VA denied some or all benefits based on a COD
determination, and that decision became final; ii. later filed for disability
compensation, health care, pension benefits, or a character of service determination;
iii. received a determination as to whether the veteran’s condition is eligible for
Chapter 17 healthcare; and iv. did not receive a decision as to whether there is new
and material or new and relevant evidence to readjudicate the COD
determination.'*

The Secretary contends that the petition is moot,

and the veteran has not demonstrated that a class action is superior to a precedential decision,
largely because “the purported class members have all received appealable decisions that
implicitly denied their COD determinations.”'?® The Secretary otherwise concedes that the
purported class would meet the requirements set forth in U.S. VET. APP. R. 23(a).!**

As the majority acknowledges, the picking off exception to mootness applies when claims
are rendered transitory by the tactic of mooting petitions before judicial resolution.!'?> “[C]lass
actions . . . help prevent the VA from mooting claims scheduled for precedential review.”!?® The
picking off problem is a recurrent one.!?’ In my view, the picking off exception applies here, so
the veteran’s RCA is not moot. The veteran’s January 2023 motion for an extension of time made
clear that he was seeking class certification and class action, and he was entitled to a fair
opportunity to file his RCA with the Court.!?® His filing of the RCA on the same day that the RO
issued its February 2023 letter was prompt enough to prevail over the pick off.

Though the veteran’s RCA is not moot, and the implicit denial construct runs into both
Ingram and Harris, those issues have received nearly all the attention in this case, and there is
more to deciding whether a class should be certified. Before acting on the RCA, I would require

120 Secretary’s Response to Pet. at Attachment A.

2L RCA at 2-3.

122 RCA at 9.

123 Secretary’s Response to RCA at 12.

124 1d. at 14.

125 See Godsey v. Wilkie, 31 Vet.App. 207, 219 (2019) (per curiam order).

126 Monk v. Shulkin, 855 F.3d 1312, 1321 (Fed. Cir. 2017), class certification denied sub nom. Monk v.
Wilkie, 30 Vet.App. 167 (2018) (en banc order), aff’d, 978 F.3d 1273 (Fed. Cir. 2020).

127 See Godsey, 31 Vet.App. at 219; Monk, 855 F.3d at 1321; Kernz v. McDonough, Vet App. _, |
No. 20-2365, 2023 WL 6459373, at *21 (Oct. 4, 2023) (en banc order) (Jaquith, J., dissenting) (decrying the Court’s
practice of empowering VA to manufacture mootness whenever VA fears an adverse precedential decision), appeal
docketed, No. 24-1171 (Fed. Cir. Nov. 21, 2023).

128 See Richardson v. Bledsoe, 829 F.3d 273, 286-88 (3d Cir. 2016).
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further briefing and oral argument on the issues that remain, including granting the Secretary’s
request for an opportunity to provide a supplemental response on the merits of whether a writ of
mandamus is warranted for the proposed class.!'?’

VII. CONCLUSION

In a system that is supposed to be nonadversarial and pro-claimant, notice is a primary
foundational requirement that should not be neutralized so unstated claims can be denied in silence.
Constitutional due process, systemic fair process, and the AMA require no less. If the implicit
denial construct survives the AMA, it must only apply when the denial is evident in the decisional
document. It is obvious from the course of this case that the parties saw no implicit denial in the
RO’s May 2021 decision—for good reason, as there was none to see. I respectfully dissent.

129 Secretary’s Response to RCA at 1 n.1.
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300 South State Street

Chicago, IL 60604

Renee A. Burbank, Esq., Attorney

Direct: 202-621-5780

[COR NTC]

Firm: 202-621-5780

National Veterans Legal Services Program
1100 Wilson Boulevard, Suite 900
Arlington, VA 22209

Cinthia Johnson, Esq., Attorney

Direct: 202-808-8620

[COR NTC]

Firm: 202-808-8620

National Veterans Legal Services Program
1100 Wilson Boulevard, Suite 900
Arlington, VA 22009

Ryan Kelley, Esq., Attorney

Direct: 202-621-5707

[COR NTC]

Firm: 202-621-5707

National Veterans Legal Servies Program
1100 Wilson Boulevard, Suite 900
Arlington, VA 22209

Jenny Vanacker, Esq., Attorney
Direct: 312-427-2737

[COR NTC]

Firm: 312-427-2737

UIC Law School Veterans Legal Clinic
300 S. State Street, Suite J-110
Chicago, IL 60604

Nathan P. Kirschner, Esq., Attorney

Direct: 202-632-4352

[COR LD NTC]

Firm: 202-632-4352

Department of Veterans Affairs, OGC (027G)
810 Vermont Ave., NW

Washington, DC 20420
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OGC-ICM4, Non-Attorney

Direct: 202-632-6951

[COR NTC]

Department of Veterans Affairs, OGC (027)
810 Vermont Avenue, N.W.

Washington, DC 20420
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David A. Hamill,
Petitioner
V.

Denis McDonough, Secretary of Veterans Affairs,

Respondent
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Petition for extraordinary relief (ALH)
Declaration of Financial Hardship (ALH)

Appearance of Attorney(s) Yelena Duterte for party(s) Petitioner David A. Hamill, in case 22-7344 as lead
counsel (ALH)

Retainer Agreement (ALH)
Notice of Docketing for petition for extraordinary relief (ALH)

Assigned case to Judge Laurer (PTD)

ORDERED that the Secretary, within 30 days from the date of this order, respond to the petition,
addressing petitioner’s specific allegations and providing any documentation necessary to aid the Court’s
resolution of this matter. (LAURER) (RW)

Motion of Petitioner to ext time to file response until 03/06/2023 to (YD)

Judge's stamp order granting Petitioner's motion to ext time to file response until 03/06/2023 .(LAURER)
(RW)

Appearance of Anna M Castillo for Denis McDonough, in case 22-7344 as lead counsel (AMC)
Motion of Respondent to ext time to file response to Court Order until 02/22/2023. (AMC)

Judge's stamp order granting Respondent's motion to extend time to file response to Court Order until
2/22/2023 (LAURER) (TM)

RECEIVED: Motion of Respondent to ext time to file response to Court Order until 03/08/2023.--[Edited
02/22/2023 by RW] (AMC)

Motion of Respondent to ext time to file response to Court Order until 03/08/2023. (AMC)

Judge's stamp order granting Respondent's motion to extend time to file a response to the Court's order
until 3/8/2023. (LAURER) (RW)

Response by Respondent to the Court's December 22, 2022, Order (AMC)

Request for Class Certification and Class Action (YD)

Appearance of Renee A Burbank for David A. Hamill, in case 22-7344 as co-counsel (RAB)
Appearance of Nathan P Kirschner for Denis McDonough, in case 22-7344 as lead counsel (NPK)
RECEIVED: Appearance of as co-counsel (A step was missed when filing your Notice of Appearance)--

[Edited 03/16/2023 by RW] (JV)

RECEIVED: Appearance of as co-counsel (A step was missed when filing your Notice of Appearance. Your
Information Did Not Appear On The Docket Under Your Colleagues Information)--[Edited 03/17/2023 by
RW] (JV)

Appearance of Jenny Vanacker for David A. Hamill, in case 22-7344 as co-counsel (JV)

It is ORDERED that this case is submitted to the panel of Judges Toth, Laurer, and Jaquith for decision.
(GOB) (KM)

PER CURIAM ORDERED that the Secretary, within 30 days from the date of this order, respond to
petitioner's RCA motion. He must address the motion’s specific allegations and provide any documentation
necessary to aid the Court’s resolution of this matter. (TOTH, LAURER and JAQUITH) (RW)
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Document: 37 Bages et Filed: 12/02/2024
Motion of Respondent to ext time to file response to Court Order until 06/15/2023. (NPK)

Judge's stamp order granting for the panel, respondent's motion to extend time to file response to Court
Order until 06/15/2023. (LAURER) (SM)

Motion of Respondent to stay proceedings until 07/21/2023 (NPK)

Judge's stamp order granting for the panel, respondent's motion to stay proceedings until 7/21/2023.
(LAURER)--[Edited 06/09/2023 by RW] (RW)

Response by Respondent fo Petitioner's RCA and the 3/31/23 Order (NPK)

Motion of Petitioner for leave to file REPLY TO RESPONDENT’S RESPONSE TO PETITIONER’S
REQUEST FOR CLASS CERTIFICATION AND CLASS ACTION (RCA) AND THE COURT’S MARCH 31,
2023 ORDER (YD)

RECEIVED: Appearance of as co-counsel (A step was missed when filing your Notice of Appearance. You
will see your information on the docket when all steps have been satisfied.)--[Edited 08/24/2023 by RW]
(RK)

Appearance of Ryan Kelley for David A. Hamill, in case 22-7344 as co-counsel (RK)

Judge's stamp order granting, for the Panel, Petitioner's motion for leave to file a reply to Respondent's
response to Petitioner's request for class certification and clas action (RCA) and the Court's March 31,
2023, Order. (LAURER) (RW)

Petitioner's reply to appellee's response to Petitioner's request for class certification and class action (RCA)
and the Court's March 31, 2023, order (RW)

Appearance of Cinthia Johnson for David A. Hamill, in case 22-7344 as co-counsel (CJ)
Opposed motion of Respondent to stay proceedings pending resolution of Freund at the Fed Cir (NPK)
Petitioners response to respondent's motion to stay--[Edited 09/08/2023 by PTD] (YD)

PER CURIAM ORDERED that the Secretary’s August 31, 2023, motion is DENIED. (TOTH, LAURER and
JAQUITH) (RW)

Supplemental authorities under Rule 30(b). (NPK)
Supplemental authorities under Rule 30(b). (YD)

ORDERED, that petitioner’s March 6, 2023, request for class certification and class action is denied. It is
also ORDERED that the Secretary’s March 6, 2023, motion to dismiss the petition is granted, and
petitioner’s December 19, 2022, petition is DISMISSED. TOTH, LAURER and JAQUITH. JAQUITH, Judge,
dissenting.--[Edited 02/29/2024 by ARW] (RW)

Judgment (SM)

Petitioner's Notice of Appeal to the U.S. Court of Appeals for the Federal Circuit--[Edited 02/29/2024 by TM]
(YD)

(p) RECEIVED: U.S. Court of Appeals for the Federal Circuit filing fee ($600) (TBR)--[Edited 02/29/2024 by
ARW] (AAM)

Petitioner's Notice of Appeal transmitted to U.S. Court of Appeals for the Federal Circuit--[Edited
03/01/2024 by RW] (RW)

RECEIVED: Notice of Docketing from the U.S. Court of Appeals for the Federal Circuit dated 3/6/24; (24-
1543) (TM)
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CAU'I'ION:‘NO'IYOBE@FOR THS!SANWORTAN"TTRECW. ANY ALTERATIONS IN SHADED AREAS
CE#:IFICATE OF RELEASE OR DISCHARGE FROM ACTIVE DUTY

Cmmvmmsmbmmmmmon.nm.

1. NAME (Las;, Frst Moocie) 2. DEPARTMENT, COMPONENT AND BRANGH 3. SOCIAL
HAMILL. DAVID ANGELO USMC-11
43. GRADE, RATE OR RANK b. PAY GRADE )
LePL £3 {YYYYMMOO) 00000000
TIHACEOFWYMO‘CTNEWW T TIME OF ENTRY (City andf state, o npkote address A k )

DES PLAINES, IL 60018 GLENELLYN, IL 60137

8a. LAST DUTY ASSIGNMENT AND MAJOR COMMAND b. STATION WHERE SEPARATED
JDBN IDMAR IDMARDIV, KANEOHE BAY HI HAWAII INSTALLATION PERSONNEL ADMIN CENTER (45650)
9. COMMAND TO WHICH TRANSFERRED 10. SGUI COVERAGE| | none
NA - AMOUNT: $ 400,000
. List number. ttle and years and months in 12. RECORD OF SERVICE YEAR(S) | MONTH(S)| DAY
i tHER Rt d » DATE ENTERED AD THIS PERIOD | 2000 o1 306)
0621, FIELD RADIO OPERATOR (PMOS). 03 YEARS, 07 MONTHS b. SEPARATION DATE THIS PERIOD 2013 03 15
¢. NET ACTIVE SERVICE THIS PERIOD| (1 01 20
d. TOTAL PRIOR ACTIVE SERVICE 00 00 00
& TOTAL PRIOR INACTIVE SERVICE 00 0 00
1. FOREIGN SERVICE 0l 01 06
§- SEA SERVICE 00 00 00
h. INITIAL ENTRY TRAINING 00 04 a7
\. EFFECTIVE DATE OF PAY GRADE | 2013 0l 10

13. DECORATIONS, MEDALS, BADGES, CITATIONS AND CAMPAIGN | 14. MILITARY EDUCATION (Course titte, number of weeks, and month and
MAwmmMm(Mmdm; year compigted)

COMBAT ACTION RIBBON (AFGHANISTAN) FIELD RADIO OPERATOR (25U1. § WKS, 10:2009

NAVY UNIT COMMENDATION

NAVY MERITORIOUS UNIT COMMENDATION

MARINE CORPS GOOD CONDUCT MEDAL

NATIONAL DEFENSE SERVICE MEDAL

AFGHANISTAN CAMPAIGN MEDAL (W12 STARS)

GLOBAL WAR ON TERRORISM SERVICE MEDAL

1s;comomumm YES X| NO
ucmnmuorcmuouscsxmm YES x| NO
c.muunmmammm(wusccw, 09) (¥ yes. years of commitment ) YES X| NO
16. DAYS ACCRUED LEAVE 17. MEMBER WAS PROVIDED COMPLETE DENTAL EXAMINATION AND ALL APPROPRIATE | ES | NO
PAID  \onE DENTAL SERVICES AND TREATMENT WITHIN 90 DAYS PRIOR TO SEPARATION x

ITEM NO_ 13 CONT

SEA SERVICE DEPLOYMENT RIBBON(2)
NATO MEDAL-ISAF AFGHANISTAN
MERITORIOUS MAST

EXPERT RIFLE QUALIFICATION BADGE (003)
CONTINUED ON CONTINUATION SHEET

Thonhmummh.mncMbmmmmnqumwmmmMGmemmwbnnim»n
PUFPOSES NG 10 delerrmine ¢ for, and/or continued WED. ihe uarmmm
19a. MAILING ADDRESS AFTER SEPARATION (inctude 21 Code) b. NEAREST RELATIVE (Name and address - nclude 2p Code)

4918 NORTH ROCKWELL APT 2, CHICAGO IL 60625 ROXANNE RONQUILLO (SPOUSE). 9626 WEST MONTANA. CHICAGO IL
60639

20. MEMBER REQUESTS COPY 6 BE SENT TO (Speciy stateocaity) IL OFFICE OF VETERANS AFFAIRS X|YES

NO
aW%WMJ“WWNWW“MWMGWMM‘” x|ves NO
80)»‘) b. DATE 22s. OFFICIAL AUTHORIZED TO SIGN (Typed . grade, e, signaiure) | B. DATE

R A HOSEY, GS-07, SEPARATIONS OIC y —
20130315

only)

23. TYPE OF SEPARATION 24. CHARACTER {include upgrades)
DISCHARGED UNDER OTHER THAN HONORABLE CONDITIONS
25. SEPARATION AUTHORITY 26. SEPARATION CODE 27. REENTRY CODE
MARCORSEPMAN 6419 KFS! RE4B

28. NARRATIVE REASON FOR SEPARATION
IN LIEU OF TRAIL BY COURT MARTIAL

29. DATES OF TIME LOST DURING THIS PERIOD (YYYYMMOO) 30. MEMBER COPY 4

NONE (Trutais)

DD FORM 214, AUG 2009 PREVIOUS EDITION IS OBSOLETE. MEMBER - 4
Adote Desra: 8 O

Stamped: 4/29/2013 1APPXZO  rage 16 of 17
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CAUTION: NOT TO BE USED FOR THIS IS AN IMPORTANT RECORD. ANY ALTERATIONS IN SHADED AREAS
IDENTIFICATION PURPOSES SAFEGUARD IT. RENDER FORM VoD

CERTIFICATE OF RELEASE OR DISCHARGE FROM ACTIVE DUTY (Continuation Sheet)
This Report Contains Information Subject to the Privacy Act of 1974, As Amended.

1. NAME (Last, First, Middle) 2. DEPARTMENT, COMPONENT AND BRANCH 3
HAMILL. DAVID ANGELO USMC-11

(Speawmenanmnwmmmmumbreammw)

SERIAL # 2753335

ITEM NO. 18 CONT

NON-CREDITABLE DELAYED ENTRY PROGRAM TIME 20090105 TO 20090125

GOOD CONDUCT MEDAL PERIOD COMMENCES 20130110

MARINE CORPS MARTIAL ARTS PROGRAM TAN BELT

MEMBER PARTICIPATED IN OPERATION ENDURING FREEDOM 121, AFGHANISTAN, 20111 103-20120520
MEMBER PARTICIPATED IN OPERATION ENDURING FREEDOM, AFGHANISTAN. 20100520-20101205.
MEMBER CONTRIBUTED $1200.00 TOWARDS THE MGIB.

MEMBER NOT ENTITLED DUE TO CHARACTERIZATION OF SERVICE

b. DATE 22.a. OFFICIAL AUTHORIZED TO SIGN (Typed grade, title, signature) | b. DATE
(YYYYMMOD) - . (YYYYMMDD)
R.A. HOSEY, GS-07, SEPARATIONS QIC
20130315
MEMBER - 4
Adobe Designer 8.0

Stamped: 4/29/2013 ;App;)(&? Page 17 of 17

IL909168B1635346
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OMB Canlrol No. 2300-0747
Respondent Burden: 25 minutes -

WA o . VA DATE STAMP
A\ epartment of Veterans Affairs f (DO NOT WRITE N THIS SPAC
APPLICATION FOR DISABILITY COMPENSATION b
AND RELATED COMPENSATION BENEFITS I
-
IMPORTANT: Please read the Privacy Act and Respondem Burden on page 8 before completing the form. ’ ’é’}
SECTION I: IDENTIFICATION AND CLAIM INFORMATION T
1. VETERAN'S NAME (Last, first, middie) 2 SOCIAL SECURITY NUMBER 3. DATE OF BIRTH (MM,DD.YY¥)
™M
HAWMILL DAVID, ANGELO I Ml =
4. SEX 5. HAVE YOU EVER FILED A CLAIM WITH VA? 6. VA FILE NUMBER =3
. : M
X) MALE [ FemALE [7] yes NO  (f"Yes,” provide your fle ninmber in em 6) tj\)_

=

78. TELEPHONE NUMBERS (Include Area Code)

IDAWM
‘EVE"‘NTN-’_—"

()
CELL PHORE
)

BA. PREFERRED E-MAIL ADDRESS {If applicable) 8B. ALTERNATE E-MAIL ADDRESS (If applicable)

9. UST THE DISABILITY (IES) YOU ARE CLAIMING
Only if applicable, wentify whether 2 claimed disability is dué to a service-connected disability, is due to confinement as a Prisorier of War, is due
to exposure lo Agent Orange, Asbestos, Mustard Gas, lonizng Radiation, or Gull War Environmental Hazards, or is refaled 10 benelits under
38 U.S.C. 1151,

9 \ b@ Af\—\J \05\;(,\’\ ADDve ™S
@aa \C pana - -

10, LIST VA MEDICAL CENTER(S) WHERE YOU RECEIVED TREATMENT FOR YOUR GLAIMED DISABILITY(IESI AN—En‘t :
A, NAME AND LOCATION OF VA MEDICAL CENTER -
¥ [:] PDG

. ' : =Y AT

NOTE, ¥ YOU WISH TO GLAIM ANY OF THE FOLLOWING DISABILITY COMPENSATION RELATED BENEFITS, COMRY ﬁN Am 70
THIS FORM THE REQUIRED BENEFIT FORM(S) AS STATED (VA forms are available atjww.va gov

s

i
Benefits for; Required Form(s): 4
.

Dependents ~ IVAForm 21-686¢ and, if claiming a child aged 18-23 years and in schchg t%nwzneu

Individuat Unempioyability VA Form 21-8040 and 21-4182 L oATE X

Specially Adapted Housing or Special Home Adaplation } VA Form 26-4555

Auto Aliowance VA Form 21-4502 . 1 ’{98 AR bUbHMﬁN"I“

Veteran/Spouse Aud and Attendance benefits VA Form 21-2680 or, if based on nursing home attandance, VA Form.21-0779 —  ~= ==
' SECTION ii: SERVICE INFORMATION

T1A. DID YOU SERVE UNDER ANGTHER NANE? 11B, PLEASE LIST THE OTHER NAME(S) YOU SERVED UNDER
‘] YES (Ii"Yes,"” complete lter 11B) ¢

XINO (1 "No." skip to Hem 124)

7 12C. RELEASE DATE OR ANTICIPATED DATE
12A. (I &%ng\l{)ylf{g‘TIVE SERVICE ON 12B. BRANCH OF SERVICE OF RELEASE FROM ACTIVE SERVIGE

01/26/2009 usmc -] 03/15/2013
720. DID TOU SERVE IN A COMBAT ZONE SINCE 8-11-20017 T2E PUACE OF LAST OR ANTICIPATED SEPARATION
Kyes [Jno HAWAII

13A. ARE YOU CURRENTLY ACTIVATED TO FEDERAI. ACTIVE DUTY UNDER THE 138. DATE OF AGTIVATION (M,00,YYYY)
AUTHORITY OF TITLE 10, U.S.C. (National Guard)?

[Jyes (N0  (if"Yes.” provide date of aclivation in ltem 138)

- : 148, WHAT 15 THE TELEPHONE NUMBER \
o 14A. WHAT 1S THE NAME AND ADDRESS OF YOUR RESERVE/NATIONAL GUARD UNIT? OF YOUR CURRENT UNIT? {include Area Code)
. ( )
15A. HAVE YOU EVER BEEN A PRISONER OF WAR? 158, DATES OF CONFINEMENT

] YEs (if "Yes,” complete Hem 158}
NO  {1"No," skip to ltem 184)

SURERSEDES VA FORM 21-526EZ, FEB 2010, WHICH WILL ‘ Page 7 P
VAT 21.526EZ N _ ©7

IL:9091681635346 Stamped: 4/29/2013Appx281 Page 3 of 17
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B \ o '
. .

SECTION Uk SERVICE PAY

184, DIEVDO YOU RECEIVE ANY TYRE OF 68, ISV AKOUNT (M Revaniy IR0, LIST TYPE (i srwan
SEPARATIONSEVERANCERETINED PAY* ’ .
[ves Bluo s complste ems 168 and $60) 3 ' N

PAPORTANT: Unless you check the boe i tens 17 below, you sne t¢¥ling ws thal you ane choasing to reeeive VA compensation fusiead of retieed
pays iF it is deiermined you aee entitted t bath benefits, B you ave awsnded volired ay privr to conspensation, we will nidises your retired yay by thas
neobnt, VA will mosly the Retieed Pry Conter of aff beefit changes, 15w seoeive baeh retired pay and Vo eoopensation, some of the smomt van
gut iy he recouped by VA, or, In i case of Volusiary Sepsration Incenthe (VST), by the Depariment of Definse,

17, L] Mo, Tilo not want VA compensation in licu of retived pay.

SECTION I¥; DIRECT DEFQSIT INFORMATION

The Depariment of Vreasary requires o8 Federal benefl payments be wade by clovironfe lunds immsfor (FFT. alse ealled direct deposit, Flease
wirath o voided personal chuck or deposht st ar prowide the information reuested belos i lioms 18, 19 and 20 e onpalt i direct depasi H von do
syt e bk mocount, vow st reegive vour payiment shrongh Birors Express Debit MagiorCond, To reqesst o Diseet Exgress Debit MagerCand
veur st upply avwscusdiecetapressang or by telephone wt 1=BOR-333- 1793, I yous elect ol fo eorall. you must contact represeriatives fnndling
wibeer requests for the Departmenr of Trensery af 1-488-224-2050. They will enevemge vour pardcipation in BFT and address any gquestiuns or
SONECTIE Y0u may Fsi ‘ ' Coo .

18, ACCUNF UMBER [Check the appoprizte box and prendrde the account numbar, of simply sorile "Estobiished™ If yous hava d dhess deposit with vy

- LOERTIFY THAT | DO NOT HAVE AN ACCOUNT WTH A FIARSIAL

(Jorzcuns [l sayes esTirumion or CERTIRED PAYVENT AGENT

Ancaied No.. Areaung News '

9. KAME OF FINANCIAL TNSTITUTION (Please provide the name of ' 0. RO NG OR TRANSIT NUMBER (The Biot e rumibers locate
he bank where you wasd your girecd deprsity P ' ak thver botlom ot of your ekl { !

SECTION V: GLAINM CERTIFICATION AND SIGNATURE

| cenily-and qutharee the releage of information, [ omily that the statemunts fn s docusiet are tree amd coimplets 5 the best of vy kowlidge, ]
prlhortze sy person 0f oLy, including but gol limited le any copaaieation, servite provider, amglover, Gr govermment dgeney, fo 'Em the
Tepastment o ’sgx:dmrq}si Atams any infanmation Jhoul e exeepl proieoint Frealth infonmation, and.§ wane oy privilege tehieh neakes the
tndngaaien eonfrdenial,

3 contify Dlimve seceived the ouice antached (o this gppheatiop tided, Netice to Vetoran of Evidewce Necessary i Substantiate o Claim far Meterans
Disabitity Compenzation and Related Compensitinn Bengfiis,

{oonifv § have enclosed aff e mfonmation o evideacs thet will supgost niy claim, to inchode s identification of Televant moonds pvpllable 91 o,
Federa] feifiy pch ag o VA medical eeeler; OR, | hase no informaten o gvidenos 18 give YA e suppon e clzim: OR, [ have checked the box n
T 21, ndicating thas | b ned want Ty 2hoen eonsidinsd for vapid processing in the Fully Develaped Clainy {FBC) Prgrisy because | plan 16
submit fucdior evidonde in suppoet of sy elofm,

2. The FRIC trograny js desfpued 1o rapidly process compensation oe phasion claims seouived with the evidener necessany todeeide the claig, V&
wifl atemtreatly congider » chitu subunitied oo WS G for rapid Fmgsamg under the FDC Frogrmm, Cheek the box balow ONEY of you BQ
Mi¥E vlwm yar ek censidered fur rapid processing wader U FDU Progrm because vau plog oo sobergting {urther evidenes i suppont of
yewsr elaim,

) 1 DO MO want my claim cansidered for rapld peocessing undes the FOO Program becauss | plan 1o subemit further evidence In
suppon of my clalm.

228V TERANS SIGHATURE{REGUIREDY ' T DATE SIGRED
: . = P CiBEA03/3023

SECTION Vi WITNESSES TO SIGNATURE

234, SIGNATURE OF WINES S8 vaizian signed chove usiyg an "4 F3B. FRINTED NAME 80D ADDRESS DF WITNESS

1

24A. SIGMATURE OF WITNESS (f veloran sSgned shove using an a7} 248, PRINTED NAME AND ADDRESS GTWTNESS_

PRAGASY ATT NOVICE: Tha farm will be uset (o deforing slosanos 1o companziticry benediz (381 S © 5101}, Tha respanses yru sbed se sonsideod eanfidendial (38
B BT WA may distlons e infermativn W you provide, incluting Boclsl Securdy vunibes, aueids WA iftho diefosurt s puthasind yrder 1ha Pevasy Act, Inchaiing
(he wauian waus konated i the YN 2ysiem o roroes, SEVARUZEEE, Gempanssion, Bensioy, Bdurstion, snd Veesbonat FetwbBizlen i Smgoyment Reoands « ¥,

PR

pulshed ro gt Fadeal Register, The taquestod infarawstion & considatod relevant and necsissy i oseite mudrur Hentis vedes t 1w, INDSAYON S IRt &
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ARTMENT OF VETERANS AFFAIRS
Regional Office
2122 West Taylor Street
Chicago IL 60612

In reply, refer to:
328/X1/RH

Bile Number: -

David A. Hamill

o A g
Ao "0

$ek

LA Y MPORTANT. =~ Teply heeded °7
Dear Mr. Hamill: ' (

We are continuing to work your application for service-connection compensation; however we
received notification from the service department about your service.

Any time a Veteran receives a discharge that is not "honorable," we have to decide if you are
eligible for VA benefits.

The military has said your sérvice beginning January 23, 2009 and ending March 15, 2013,
was not "honorable." Therefore, we have to make a decision about your service. As long as we
decide that your service was not "dlshonorable " you will be ehglble for VA benefits.

What You Should Do

There are some things you should do if you want to help us make our decision. We'll carefully
consider any evidence you send us. In particular, you should:

Read the regulation we've enclosed.

Tell us about the events that led to your discharge.

Send us evidence to support your story. This might include statements from people who
know about the events that led to your discharge. We have enclosed VA Form 21-4138,
Statemerit in Support of Claim, for your use in providing this information. It could also
include other documents, which show that your statements are true.

Tell us why you think your service was honorable.

Tell us if you want to have a personal hearing. Personal hearings are explained in the
enclosed VA Form 21-0789, Your Rights to Representation and a Personal Hearing.

Appx30
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3

Time Limit
We may have to turn down your claim if we do not get the information and evidence by 60 days
from the date of this letter. If you do not reply within 60 days, we will assume you have no

additional evidence to submit, and you do not want additional time to submit any evidence. We
will make a decision based on the evidence available. |

What We Will Do

We will look at your military records and any other evidence you can give us. We'll also use the
enclosed regulation, 38 Code of Federal Regulations, section 3.12, to make our decision. Then
we will decide whether your service entitles you to VA benefits. If we determine your service is
a statutory bar to benefits, you will not be entitled to any gratuitous VA benefits. It is the VA’s
policy to assist a claimant in developing their claim. We will make a decision that grants every
benefit that can be supported by law, while protecting the interest of the Federal Government.

We have requésted the facts and circumstances surrounding yéur discharge from the service
department. If you have copies of these records, please send them to us.

We have requested information regarding your eligibility for complete separation and dates and
terms of enlistment and reenlistment from the service department. If you have this information,
please send it to us.

How Can You Contact Us?

If you are looking for general information about benefits and eligibility, you should visit our
web site at http://www.va.gov. Otherwise, you can contact us in sevéral ways. Please give
us your VA file number, [VA File number], when you do contact us.

e Call us at 1-800-827-1000. If you use a Telecommunications Device for the Deaf
(TDD), the number is 1-800-829-4833.
On the Internet at https://iris.va.gov.
Write to us at the address at the top of this letter.

Appx31
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File Number: . l -

David A. Hamill

Sincerely yours,

Julio A4, Vela
Julio A. Vela
Veterans Service Center Manager

. Enclosures: VA Form 21-4138
VA Form 21-0789
38 CFR 3.12

cc: ILLINOIS DEPARTMENT OF VETERANS AFFAIRS
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File Number:
David A. Hamill

Veterans Claims Assistance Act (VCAA)

VA is Responsible for Getting the Following Evidence:

e Relevant records that you adequately identify and authorize VA to obtain from any Federal
agency. These may include records from the military, VA medical centers (including private
facilities where VA authorized treatment), or the Social Security Administration.

e VA will provide a medical examination for you, or get a medical opinion, if we determine it
is necessary to decide your compensation claim.

On Your Behalf, VA Will Make Reasonable Efforts to Get the Following Evidence:
Relevant records not held by a Federal agency that you adequately identify and authorize VA to
obtain. These may include records from State or local govemments, private doctors and
hospitals, or current or former employers.

How Can You Help: If you have any information or evidence that you have net previously
told us about or given to us, please tell us or give us that evidence now. If the evidence is not in
your possession, you must give us enough information about the evidence so that we can request
it from the person or agency that has it. If the holder of the evidence declines to give it to us,

. asks for a fee to provide it, or VA otherwise cannot get the evidence, we will notify you. It is

your responsibility to make sure we receive all requested records that are not in the possession
of a Federal department or agency.

How VA Determines the Disability Rating: When we find disabilities to be service
connected, we assign a disability rating. That rating can be changed if there are changes in your
condition. Depending on the disability involved, we will assign a rating from 0 percent to as
much as 100 percent. VA uses a schedule for evaluating disabilities that is published as title 38,
Code of Federal Regulations, Part 4. In rare cases, we can assign a-disability level other than the .
levels found in the schedule for a specific condition if your impairment is hot adequately covered
by the schedule.

We consider evidence of the following in determining the disability rating:
¢ Nature and symptoms of the condition;

e Severity and duration of the symptoms; and

e Impact of the condition and symptoms on employment.

Examples of evidence that you should tell us about or give to us that may affect how we assign a

disability evaluation include the following:

¢ TInformation about on-going treatment records, including VA or other Federal treatment
records, you have not previously. told us about;

e Recent Social Security determinations;

Appx33
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File Number: -

David A. Hamill

e Statements from employers as to job performance, lost time, or other information regarding
how your condition(s) affect your ability to work; or

» Statements discussing your disability symptoms from people who have witnessed how they
affect you. o

How VA Determines the Effective Date: If we grant your claim, the beginning date of your

entitlement or increased entitlement to benefits will generally be based on the following factors:

e When we feceived your claim; or '

e -When the evidence shows a level of disability that supports a certain rating under the rating
schedule or other applicable standards.

If VA received your claim within one year of your separation from the military, entitlement will
be from the day following the date of your separation.

Examples of evidence that are relevant to determining the effective date of any benefits we
award include the following:

e Information about continuous treatment or when treatment began;

e Service treatment records in your possession that you may not have sent us; or

e Reports of treatment for your condition while attending training in the Guard or Reserve.
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File Number: -

David A. Hamill . ‘

VCAA NOTICE RESPONSE
Date of Claim: April 30, 2013

J

We provided a notice to you about the evidence and information VA needs to support your claim
for benefits. At this time, you may choose to indicate whether you intend to submit additional
information or evidence that would help support your claim.

Your signed response will let us know whether to decide your claim without waiting 30 days, or
whether we should give you the full 30 days from the date of the letter sent with this notice
response before deciding your claim.

Your signature on this response will not affect:

Whether or not you are entitled to VA benefits;

The amount of benefits to which you may be entitled;

The assistance VA will provide you in obtaining evidence to support your claim; or
The date any benefits will begin if your claim is granted.

RESPONSE

I elect one of the following: (Whichever box you check, you have one year from the date of the
notice to give VA any other information or evidence you think will support your claim.)

O T have enclosed all the remaining information or evidence that will support my claim, or I have
no other information or evidence to give VA to support my claim. Please decide my claim as

soon as possible.

0 I will send more information or evidence to VA to support my claim. VA will wait the full 30
days from the date of the letter sent with this notice response before deciding my claim.

N\

Claimant/Representative Signature ; Date

Appx35
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DEPARTMENT OF VETERANS AFFAIRS
Chicago VA Regional Office

2122 West Taylor Street

Chicago lllinois 60612

. C#
NAME: David A. Hamil

ADMINISTRATIVE DECISION

ISSUE: Character of Discha'rge
'EVIDENCE:

-VA Form 21-526 Veterans’ Application for Compensation and/or Pension benefits received.
04/30/2013. ,
-Service treatment records from the service department.
-Due Process Notification letter informing claimant of discharge that is other than honorable,
stating that we must decide if he is eligible for VA benefits on 09/04/2013.
-Due Process Notification letter informing claimant of discharge that is other than honorable
stating that we must decide if he is eligible for VA benefits on 11/04/2013.
“-“Facts and Circumstances Surrounding Discharge” received 04/30/2013
--Conditional period of discharge received 04/30/2013. :
-Claimant response from notification of Due Process letter on VA Form 21-4138 Statement in
Support of Claim. We have not received a response from the veteran.

DECISION:

The claimant’s character of dlscharge for the period February 26, 2009 through March 15, 2013
is considered a bar to all benefits administered by the Departmént of Veterans Affaxrs under the' -

prov1smns of 38 CFR 3.12(c)(6) and 38 U.S.C. 5303(a). -

The individual is entitled to health care under Chapter 17 of Title 38, U.S.C. for any disabilities .

determined to be serv1ce connected for period of service from February 26, 2009 through March
15,2013.: : :

REASONS AND BASES b '_

‘38 CFR 3. 1(d) states “Veteran" fneans a person who setved iri the active m1htary naval O.I alr W

-serv1ce and who was dlscharged or released under condmons other than dlshonorable

Appx36
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o (n) Willful rmsconduct" means an act 1nvolv1ng ConSCIOUS wrongdomg or(n) known prohibited
- action.' A service department finding that injury, disease or death was not due to misconduct will

be binding on the Department of Veterans Affairs unless it is patently inconsistent with the facts =
and the requ1rements of laws admmlstered by the Department of Veterans Affairs. . v

(1) It involves deliberate or intentional wrongdomg with knowledge of or wanton and reckless
d1sregard ofits probable consequences. =

38 CFR 3.12 (d) A d1scharge or release because of one of the offenses spe01ﬁed in this paragraph
is con51dered to have been issued under dlshonorable conditions. : .

(4) Willful and persistent misconduct. This includes a discharge under other than honorable
conditions, if it is determined that it was issued because of willful and persistent misconduct. A
discharge because of a minor offense will not; however, be considered willful and persmtent
misconduct if service was otherwise honest, faithful and meritorious.

\ .

38 CFR 3.13 (b) Except as provided in paragraph (¢) of this section, the entire period of service
under the circumstances stated in paragraph (a) of this section constitutes one period of service
and entitlement will be determined by the character of the final termination of such period of
active service except that for death pension purposes, §3.3(b)(3) and (4) is controlling as to basic
entitlement when the conditions prescribed therein are met. .
38 CFR 3.360 Service-connected health-care e11g1b111ty of certain persons admm1strat1vely
discharged under other than honorable conditions.

(a) General. The health-care and related beneﬁts authorized by Chapter 17 of Title 38,
United States Code, shall be provided to certain former service persons with
+ administrative discharges under other than honorable conditions for any disability
incurred or aggravated during active military, naval or air service in line of duty.
{(b) Discharge categorization. With certain exceptions such benefits shall be furnished for
. any disability incurred or aggravated during a period of service terminated by a discharge
_ under other than honorable conditions. Specifically, they may not be furnished for any
disability incurred or aggravated during a period of service terminated by a bad conduct
* discharge or when one of the bars listed in CFR 3. 12(0) applies.
(c) Eligibility criteria. In making determinations of health-care e11g1b111ty, the same criteria
will be used as is now applicable to determinations of service incurrence and in line of
duty when there is no character of dlscharge bar.

DISCUSSION

The Veteran enlisted in the Umted States Marine Corp from February 26,2009 to March 15,
2013 and received an other than honorable dlscharge ‘ !
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On January 10, 2013, the accused was NJP’d for smoking marijuana and received the following
punishment: reduction to E-3, forfeiture of $1007.00 per month for two months, 45 days
restriction and 45 days EPD. While awaiting his administrative separation, the results from a
urinalysis test taken on January 02, 2013 came back and the accused tested positive for MDA(3,
4-methlenedioxyamphetmine) . He was then placed in pretrial confinement on February 08,
2013. The accused waived his IRO hearing.

- The veteran enlisted in the United States Marine Corps on February 26, 2009. The claimant
opted to receive a Separation in Lieu of Trail by Court-Martial. The accused was charged with
specification of violating Article 112a of the UCMI for using MDA (3, 4-
methlenedloxyamphetrmne)

A letter was sent to the claimant on September 04, 2013 adv1smg him of his procedural and due
process rights, and askmg him for information concerning his discharge. We did not receive a
response from the veteran.

There is no claim or evidence to warrant raising the issue of insanity.

The discharge for the period February 26, 2009 through March 15, 2013, is a bar to VA benefits
under the provisions of 38 CFR 3.12(c)(6) and 38 U.S.C. 5303(a). The individual is not entitled
to health care under Chapter 17 of Title 38, U.S.C. for any disabilities determined to be service
connected for period of service from February 26, 2009 through March 15, 2013.

-
v

SUBMITTED BY: %»w Y7 ___DATE:._Q9S//5/1¥

c‘o_ﬁCURRED IN; %/Ovm\%/% | DATE. S/ 5/ /Y

DATE:_O /(5/; g

APPROVED BY/
N————

Appx38 .



05202017 - VA Claims Intake Center, Janesville WI
BEST COPY

Case: 24-1543  Document: 37 Page: 42  Filed: 12/02/2024
« .. v 10074 %55 . '

T A

91:87%

LT0%~-20~AYK
 FACSIMILE

Cover
Sheet

19@1 H@Wﬁl"d ‘?“L
Bvanston, IL 60202

T {%9"’? f"ﬁ’"/ﬁ@éz’/ W’ﬂ’ﬁ%& e
ae O ”ﬁ/”&?@éf /C

= f§
Sy BRSO S
=, T Y
‘ %% Za ggrn
j : o m-’@
7 f}@é o @ o2z
4; ' faal P
Fex N"ﬁlﬂboz‘“J Office Phone: /- Btm =0
““”“wamm-w e
et e mmmm-.—»ﬁu o e A S e TR LY wu—ﬁ—-nfaamm\wm;;:‘-?‘ 5 @
. ¢ (%21
Ju 79 77 4::” | P 9=
Fax Number: 847/332-1024 Office Phone: - B47/332-1019 '
@fmmfﬁwwmﬁwwwiwﬁmmmmwwwmmmwwmwmw%ﬁ-mm:@wm%ﬁ%
Total Eﬁwm&@m of P&g@w'?’“ Cover + é

B E R TIPS BT e AN

Comin ants: gfj ] j o4 7 ?” {@/ﬁg"’ﬂ v W ::}

Thie transeission is intended only for the use of the person ¢r aflics to whowm i Iy
{ RRay RERA

addressed and may sontnin Infermation that ie gmivﬂé‘ge@,,»@@zxﬁ.«i@mﬁ&%w oe protecied by
law. ALl others are herchby notified that the recelpt of this message dees not walve any
npplicable pelviiege ur exemyption from disclosvre and that auny diesemination, -

distribution, or copying of this communieation ds prokibited. I you have roceived this
eommusicatisn in error, plense Botify we imme@m%’@ﬁy by &eﬁeghc&m@ 8t the above mumber.
shewan.

ate:

e - 4 Time: W ng
s me: /9

E06=4  J0/10°d  0l6-l

Apr39 BRUBY 16p PI0LN20Y-UOISUBATSU udgpiyy A4 “‘ZG“’{E




05202017 - VA Claims Intake Center, Janesville WI

BEST COPY Case: 24-1543  Document: 37 Page: 43 Filed: 12/02/2024

—————

£00°d : , -

-
-

91:97  A4TOZ-Z0-AWH

QOMB Contrgl No. 2990-0747
Kespondent Burden: 25 minutcs
Expiration Date: 11/302017

A ) e S L s B LA S
VA DATE STAMP

APPLICATION EOR DISABILITY COMPENSATION | o oo roernes
AND RELATED COMPENSATION BENEFITS

| MPORTANT: Please read the Privacy Act and Respondent Burden on page 10 before completing the form,

) SECTION i IDENTIFICATION AND CLAI INFORMATION 7
1. VETERANSERVIGE MEMBER NAME (Firsi, Middie Initiad, Last)

el e T T T T T a Alefm e T T LT T L LT L1

| 2. VETERAN'S SOCIAL SECURITY NUMBER

& HAVE YQU EVER FIiLED A CLAIM WITH VA? 4, VA FILE NUMBER

pumber in Item &)

@ vEs D Ko (’f "Wey,” provide vour file § } s i i i i . J_ 7 l l

$_DATE OF BIRTH (MM DD.YYYY)
HMonth Day Year

8 SEX 7. VETERAN'S SERVICE NUMBER (If appiicable)

‘ . ) .
B e [ Fewas T T T LTI
T
A, ARE YOU QURRENTLY MOMELESE ORAT RISK | 6B. POINT OF CONTACT (Namie of 8G. POINT OF CONTACT TELEPHONE-NUMBER
OF BECCAING HOMELESS? person that VA can cowiact in order (Inciude Avea Code) @ = © -
. {6 get in louck with you) ) (: LR e ¢

PNty

- »
CJvES NG (I Yan"complete tams 55 & 5C) - T T -7 Zf;_ SESEEN
’ ' -

950, SERVICE (Chect: all fiat agply) 9B, COMPONENT {Chack ull that apply) = O

[ AGTVE  [7] RESERVES iy NATONAGBUARD

b At 5
100, CURRENT MAILING 2DDRESS (Number and street or suval route. P.O. Box, City. State, ZIP Code ond Countryl Gy @R .=

[]aRMY  [JMAVY [} MARINEGORPS (7] AIRFORCE  [T] COAST GUARD

T e -

409, FORWARDING ADDRESS AND EFFECTIVE DATE (Provide the date you wif be lving et this eddracs)

3
b

sk T A O O A

)

épt./ﬂnmwmberliiil¥ cwll]]!!ilgg

i

PR m coun@ {:I] 2P CoteosaiCore | | | | | |- !___L__l___L_J

EFFECTIVIE RATE;
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e
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S
R

Yea

1

125, PREFERRED E-MAIL ADDRESS (I applicable)

128. ALTERNATE E-MAIL ADDRESS ([f applicabie)

\

ik Temvng

—— s SUPERSEDES Apﬁsr%fbszssz. MAY 2015,
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VETERANS SUCIAL SECURITY NO. : ‘

13, LIST THE DISABILTY(ES) YOU ARE CLAMING (I apolicable. ideniify whether a disability & due 1o a servicewspmmected disabillsy, iz ce to coxfinenant as a
Prisoner of War. is dug (o exposwe te Aggent Orangs, Asbestos, Mustard Gas. lonizing Radiation, or Gulf War Environmental Hazards. or is yelated to beneﬁf.s
wnder 38 U.5.C, £157}.

Please list your sontenions delow, See the following mmp&es, for more Information:
» Example 1. Hesrlng loss

+ Bxample 2: Dlsbslez-dgent Orange (exposed 12/72, Da Nang)
e E.-amme 3! Leftknea - secondary o right knee

A TrIsIpl -] (@il i{i{¢lalrly] TRleliTa[s[ola T [ [ T 1]
2 [elhlrlolnli]el [Flalt]ilglulel [Siylnidirlaim[ﬂ-l L L g
*olelFJoli]f] [efulale] TTT I T LT 1 [ L [ 1 1|

o mmine
s

Jo [P b c olmlylal [alila] -1 To[elFl7 o[i[F] Jolulils

s{cTnlrlelnlife] [Dlefpirfelsi{s]ilolnl | | I LD L]
o [iTalwlel+ TBalelxl Telalilal [T T TTTTTTTTTIL]
r [Hlealrlilnlgl Tilelslel L1 L1 T 1L L LT T L LT TT]
% 5 U O Y O I A
N 1 Y1 A I A I I
0 O O 0 O O
O 1 A O O O
1 T 1 A A T O R B A 38 - 0
D T N T O o 1>
N O O O 1 = -
O I A 723 0 O
% 5 A A O A A O
g T Y A I O
i 1 1 A I A O A O
) O A 6 6 T A A O I W

14, LIST VA MEDICAL CENTER(S) (VAMC) AND DEPARTMENT OF DEFENSE (DOD) MILITARY TREATMENT FACILITIES (MTF) WHERE YGU RECEIVED TREATMENT
AFTER DiSCHARGE FOR YOUR CLAIMED DISABELITY(IESJ AND PROVIDE TREATMENT DATES!

A NAME AND LOCATION ; B, DATE(S) OF TREATMENT
Evansion Vet Genter, Evanston, IL | 08/16/2018 0519212017
Rush "Road Home Program™ Chicago, il 070120986 01/31/2017
/ .
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NOTE: IF YOU WISH TO CLAIM ANY OF THE FOLLOWING, COMPLETE AND ATTACK THE REQUIRED FORM(S) 45 STATED BELOW
(A forms are avallable at sopme yacovvaiunns). - . .

frere Reguiret Form(s):

Dapandeniz VA Form 21-886¢ and, If cleiming & child aged 18.23 years and in school, VA Form 21-874
Idividual Unemploysbitity VA Form 21.8240 and 21-4162

Post-Traumatic Strese Disorder VA Form 21-0781 and 21-0781a

Specially Adapted Houging or Speclal Homa Adaptstion VA Form 26.4555 '

Aulo Allowance ' L \ Wi Form 21-0502 ,
Vateran/Spoves Ald ang Atiendence baniite VA Form 51.2580 oF. ¥ ased on nursing home attordance, YA Form 21-0778 i

SECTION ll: SERVICE IRFORMATION -

T YOU SERVE UNDER AMOTHER NAME?

158, PLEASE LIST THE OTHER NAMES) YOU SERVED UNDER:
(1 YES  {lf "Ver."” compiete liers 135) (] WO {if"No." skip to item 164} '

154, MOST RECENT ACTIVE SERVICE ENTRY DATE 168, RELEASE DATE OR ANTICIPATED DATE OF BELEASE FROM ACTIVE SERVICE
(MM, BD,YYYY) (MDD, YY)
Mol Day Yasar Month Day Your !
= - -] -

{elgl=l2la] ~T2l0lola]| o7zl -5~ [2lol1]3]

18G. DID YOU SERVE INA GOMEAYT ZONE SINCE 9-11-20017 i 18D, PLACE OF LAST OR AMNTICIPATED SEPARATION

YES N . . "
= Lo Marine Corns Base, Kaneohe Bay, Hi

7 ARG YOU CURRENTLY SERVING OR HAVE YOU EVER SERVED N 175, COMPONENT | 176, OBUIGATION TERM OF SERVICE

THE RESERVES O NATIONAL GUARD? — _ Mionth Dey Yo |
[ ves NQ - (1f "Yes.” compiets lters 178 thr 17F) O guaro rom ] | (-1 L 41 1 1 |
(if "Ne." skip to-liem 184) 5 ' :
7] RESERVES o B oy
770, GURRENT OR LAST ASSIGNED MAME AND ADDRESS OF UNIT: T7E. GURRENT OR ASHIGNED PHONE | 17F. ARE YOU CURRENTLY
» NUMBER OF UNIT (fnelude Area $§2‘§m§% LNYA?GTNE DUTY
. %rd Battation 3rd Marines Division Code) i ’
. | (318 ) 522-9844 Clyes [ Mo
» T3, ARE YOU CURRENTLY ACHIVATED Upi F EUERAL 1 188, DATE OF ACTIVATION: 48C. ANTICIPATED SEPARATION DATE:
‘ gsgaﬁs \g:!‘k!l\‘ THE NATIOWAL GUARD OR (MM, DD.YWY) {MM.DD.YWY) :
) ves [ wo Monih gﬁ Year Month_ nay Yeer
{if "es." complete ftems /873 & 15C) ;' [ } - r r I i ! i l 7 i i ( 1 J “ [ _,,.L.,..,L_L_:
Toh, HEVG YOV EVER BEEN A PRISONER OF WAR? T 138, DATES OF CONFINEMENT (MM.DD.YYYY) '
From: To
| YES B - :
O t ° bonth Doy Year . Month Day Year
(If "Yes.” complets ligm iS5) . : E x ! - - l l [ ! I l l - - T 11
3 pemr L WS A e RS {
SECTION lii: SERVICE PAY s 8 =
o IO YOU REGEIVE ANY TYPE OF SEPARATION/SEVERANCE/RETIRED PAY? | 208, LIST AMOUNT f imown) | 206. ST TYPELY lordilh)
’ . ) ; A
[Jves [EINO . (f"Ves.” complere fiams 208 and 26C) 5 = E‘E Wz

L i t ? Bt -
IMPORTART: Snbmission of this spplication constifutes an clcation of VA compensation in lieu of military rotived pay if it s dcﬁimd% 81'&.96%06 1o both
bensfiis. If you ore entitled to yosvive military seticed pay. your retired pay may be reduccd by the amount of sny VA compensstiorcihiat yau are 2yatligd. VA will
ftify the Militery Retired Pay Center of ali benefit ghanges. Receipt of military retired pay of Voivntary Scparation Incentive (VSI) astVA compengagoRRt the same
fire may fesult io an overpaymient, which may be subject (o collection, However. if you do rof want 10 secoive VA compensation incieu of pilitargiefitkd pay. you
£

sivould chadk the bew in Item 28, Flesse nots that if you check tie box in Jter 21, you will met weotive VA sompensation, if granted. 8‘; Y
’ w t (%]

w o

-

10

1 Zi-lwams Fititary retived paoy inptead of YA enmpeémion

IMPORTANT: You may clect to keep the training pay for inactive duty trining days you reccived from the militury service dopestiaent. However, 10 he.legally
eniitled fo kecp your tralning pay, you must waive VA benefils for the number of days equol to e number of days fof which you recoived training puy, in most

instances, it will bo to your advantage to waive your VA benefits and keep your lraining pay.

£ you waive VA benefiis to recsive training pay by checking the box in Rers 22, VA will adjust your VA zwad to withhold fature benefits cqual to the total numb‘cr of
isetive duly fop weining days waived and 8 the yaontily rate in éffect for the fiscal year petiod for which you iessived training pay. Your normal VA yate wiil by
sestares] When the syfficiont aumbers of days' benclits have been withheld, '

7] 22,1 =lect to walve VA heneiits Far the days § sccrued inactive duty tralning pay in ordar (0 retain my inactive duty Graining Pay.
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‘ <« 900'd 91:91  L102-20-AWN

VETERANS BQGIAL SECURITY NO,

BEGTION [V: DIRECT DEPOSIT INFORMATION »

The Department of Treasusy requires & Fodoral bonefit payments be made by cloctronic funds tansfer (8FT), alse called direst deposit, Please attach 2 voided personal .

sheck or duposit slip or provide the informetion sequested below in Etems 22, 24 and 25 (o eowoll in diroct deposit, IT yeu do ot have 2 baok account. you must seceive

your payment through Direct Express Debit MasierCard, To request a Direct Express Debit MasterCard you must apply al yww uslifestaxpiess.com. of by telephone at

1-B00-333-1795. 1 you clest not o cnoll, you must contact ropresentatives handling waiver raquogts for the Dopartinent of Treasury ot 1-888-224-2930. They will
| BRCOUrage yous participation in EFT and address aay questions or concemns you imay have, .

23, ACCOUNT NUMBER (Check the apprepriatz box and provide the account number, or simply weite "Established” if you have c direct deposiy with VA)

CHECKING A I CERTIRY THAT 1 DO NOT HAVE AN ACCOUNT WITH A FINANGIAL
L) cueciae [ savines - LJ RiSTITUToN OR CERTIFIED PAYIGNT AGENT

Ageount Na.: Account No.:

24. NAME OF FINANGIAL INBTITUTION (Please provide the name of the banle “25. ROUTING OR TRANSIT NUMBER (The firs( wing numbers located af the
Whery you wans Your direct depesis) . Bottons lefl of vour check \

Ty COPTNMUTALIN T
SECTION V: CLAN CERTIFCATION AND SIGNATURE
! cantify and authozize the release of information.  cerlify (hat the statorionty in this document are truc and complete to the best of my knowledge, 1 suthorize sy
person of sutily. including but not limited to uny organization. serviee provider, employer. or government sgency. to give the Department of Vetcrans AfTairs.any
information bowt me. and ! waive any privilege which makes the information confidential,
1 certity 1 bave received the notice attached o this zpplication titled, Notice to Yereran/Serviee Memder of Evidance Necessary fo Substundiaie @ Claim for Vetverans
igabitity Compensation and Reiaed Compensatinn Dengfits, :

1 cantify | have enclosed @l the mformation or evidence thal will support my clsim, to include an identification of relevant records wvailable at 2 Federal fucility such as
a VA modical sonters G8, L have no information o evidence to give VA to support my claim: OR, | have checked the box in Reerm 26, Indicating that [ do riot want my
claim cansidered for rapid processing fn the Fully Developed Claim (FDC) Program because [ plan to submit further evidence in support of my clajm. .

ALTERNATE SEGNER: By signing on behalf of the claimant, § cerrify that I am 2 court-appomted repeesertative; OR, an attormcy in fact or agent authorized fo act
on dehalf of a claimant under & durable power of atiomey: QR a person who is responsible foy the care of the-claimant, (o include but not limited 10 2 spouse or othar
relative: OR, @ manager or principal officer acting on behalf of an institution which is responsible for the care of an individual: AND, thal the claiman is under the age
of 18: OR, is mentally incorapetent to provide substantisily acoursts informution needed 1w complete the form. of W cortify that the statements mads on the form ave
wus andd complets: OR. is physically unable 1o sigs this form, '

T understand tat 1 may be asked to confirm the iruthfulness of tie auswers w the best of my kaowicdge under pepalty of perjury, 1 also undeestand that VA may request
further docusmentation or evidence to verify or confirm ruy awthorization to sign or ¢omplete an application on behalf of the claimanit if necessary, Examples of evidence
which VA may reguest include: Social Secueity Number (85N} or Taxpayer Identification Number (TIN): a certificate or order from & court with compeien jurisdiction
sheving yous zuthority % sct for the claimant with 3 judge's signature aad date/time stamp: copy of documentation showing uppointment of fiduciary: durable power of
atorney shovsing the rame and sigraure of the claimant and your authority as attosney in £ect or agent: health care power of attorsiey, sifidavit or nolarized statement
ftom &n institution oF person fesponsibie for the eare of the claimane indicating the capasity o responsibility of carc provided: or any other decumentation showing such
suthorizetion.

Z9. The FDC Program s designed to repidly process compensation or pension claims received with the evidence necessary to decide thy ¢laim, VA will automatically

consider a ¢laim submitted on this fomm for rapid processing undes the FDC Program. Check the box below ONLY f you DO NQT want your slaim coasidered for

considerad SoF Tapyd processing under the FDC Program because § plan io submit further cvidence in support of my clzim.

£ MEMBERIAL FEFNATE SIGNER SIGNATURE (REQUIRED) 275, DATE SIGNED == '
ara osoz0E-5
AN M N SECTION VI WITNESSES 70 SIGNATURE. L e

230, SIGNATURE OF WITNESS (if veteran signed abave using an "X 25B. PRINTED NAME AND ADDRESS OF Wﬁgﬁss . r‘gg‘, :
w @ s

=96, SIQNATURE OF WITNESS (I veleran signad above using an "X7) 268, PRINTED NAME AND ADDRESS OF WITNESS 2 Oy

A Pt 2 ‘
SECTION Vil: POWER OF ATTORNEY (POA) SIGNATURE ', O i~

3 centify tha the cleimant has authorized the undersigned ripresentative to file this supplementsf claim on behalf of the claimant and that the claimant is sware and *
aceepis the information provided in this documen, | cortify that the claimant has authorized the undersigned reprosentative to siate that the claimant cortifies the truth
snd completion of the information conigined in this document te the bést of claimant's knowledze.

NOTE: A POA's signaturc i 720t be aeccpted wnloss 2t the ime of submission of this claim 8 valid VA Porm 21-22, Appoinrient of Veterans Sgrvice Organization ¢s
Clainain’s Reprasentative. of YA, Form 21226, Appointiment of indlvidual As Clatmant’s Representaiive, Wilicating the appropriate POA is of record with VA,

30A. POAVAUTHORIZED REPRESENTATIVE 3IGNATURE 30B. DATE SIGNED

PRIVACY ACT NOTICE: The fomn will be used o detormine ullowaded 10 compensaticn benefits (38 U.S.C. 5101) The rerponges you mubmil ore wmiderpd <?nﬂdw.ia! (38 U.S.C. 5701). VA may fiiclm tse
Infonnatan thod you pravids, ineluding Soclal Secyrity bors. quiside VA if the disclorute ie authorized under the Privacy Acy, Including tho rowilae veea identified in the VA ryztem of :vcc‘m; SHVAZIIZ2128,
W Tienelen, Edumation, nrdt Voustional Rotsbithation and Emplayment Records - VA, published in the Feders! Regizer, The req $ Inft ix rel ‘lm:l i A )
Lerefta under e isw, Information subnilted 1 subjest to verifisation through computer moiching programs with other ngencies, VA pay make o “routine uss” dipel for: m':ll ot et law e
icar pidumivlopient or by studics, e sallection of moacy owed te the United Statep, lltigation in which the Unhod States ix a peaty of hag an inerest, the admin of VA prop and delivery of
VA buaotits, verlfieation of identity ond siatus. and p ! adminizteation. Your obligation to respond is requlred in order to cbizin or fetsin benefits, Information st you fumish may be utllized in computet raarchlng
program with other Frderal ot State spmeles for the parposs of dotermbting your eligibility to receive YA beneflty, o well uz to collect nny nmount ownd to s United States by virue of your partisipation in any benefit
progrem adminizerad by the Uep of Vetzmans Adtuirs, Sosla! $rcurity information” You ¢ roqulred to provide tie Social Tesurity number réquested under 32 U.S.C, S101(e)(1). VA may dlacloye Jocial Serurity
aumbers 6% sthenined vadde the Privavy Act, wid, peelfcally may disclone them for purpoess staled above :

REGFONDENT HURDEN: ¥e aoed Wis Information 1o determing your oliglbliity for compenvion Title 38, United States Cade, sllows up 2o sk for this information. We esliste that you will need 9 average of 23
minutes to review tys inotnsetiony, find the infarmation, snd sonitples thia fomn. YA cannot coadust o7 sponsor A collection of informtion ualess a valid OMB tonirol number is digplayed. You are nol required to reapord 10
4 sollestion of information if Ui nuraber iz not displyed, Yalld OME control numburs ¢ra e loentad on the OMB Internet Payg 2t ywswreuinfo.guy il iio/UBAMyin. 1T desired, vou can call 1-§00-527.1000 20 et
Inforination on whare to send CoBIMEnty or wpgesions rhowt this furm
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p UNITED STATES

POSTAL SERVICE o

| | Y VISIT US AT USPS,C0M°

ORDER FREE SUFFe ES ONUN

FROM: DEPT OF VETERANS AFFAIRS
2122 W TAYLOR 57
CHICABD IL é0612-4281

TO!

BEPT OF VETERANS AFFAIRS
CLAING INTAKE CENTER

Fg BOX 5235

JANESVILLE HI 53547-5233%

, Label 228C, July 2013
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Case: 24-1543 Document: 37 Page: 48 Filed: 12/02/2024

DEPARTMENT OF VETERANS AFFAIRS

July 21, 2017

In reply, refer to:

346/TMR
File Number:
DAVID HAMILL
Dear Mr. HAMILL.:
We have received your request to reopen the following claims:
Contention Date of Decision Notice
Character of discharge May 15, 2014

Each decision notice includes a V4 Form 4107, Your Rights to Appeal Our Decision, which
explains your appeal rights. You had one year from the date of the decision notice to appeal the
decision. The time period for submission of an appeal has now expired.

To reopen a claim, new and material evidence must be submitted. At this time, your claim
cannot be reopened because

e you have submitted no evidence, or
o the evidence you have submitted is entirely duplicative of evidence previously considered
1n a prior decision.

The prior decision to deny your claim for these disabilities 1s continued.

What Should You Do?

We will take no further action on this claim. If you wish to have this issue reviewed you have
two options.

1. Submit a claim to reopen accompanied by new and material evidence. Please submit
your upgraded discharge.

2. Identify a clear and unmistakable error in a prior VA decision. Clear and
unmistakable errors are undebatable so that reasonable minds could only conclude that
the previous decision was flawed at the time it was made. There is no time limit for
submission of a claim for clear and unmistakable error.

What You Should Do If You Disagree With Our Decision

Appx45




Case: 24-1543 Document: 37 Page: 49 Filed: 12/02/2024

Page 2

File Number:
HAMILL, DAVID

If you do not agree with our decision, you must complete and return to us the enclosed VA Form
21-0958, Notice of Disagreement, in order to initiate your appeal. You have one year from the
date of this letter to appeal the decision. The enclosed VA Form 4107, “Your Rights to Appeal
Our Decision,” explains your right to appeal.

What is eBenefits?

eBenefits provides electronic resources in a self-service environment to Service members,
Veterans, and their families. Use of these resources often helps us serve you faster! Through the
eBenefits website you can:

Submit claims for benefits and/or upload documents directly to the VA
Request to add or change your dependents

Update your contact and direct deposit information and view payment history
Request a Veterans Service Officer to represent you

Track the status of your claim or appeal

Obtain verification of military service, civil service preference, or VA benefits
And much more!

Enrolling in eBenefits is easy. Just visit www.eBenefits.va.gov for more information. If you
submit a claim in the future, consider filing through eBenefits. Filing electronically, especially if
you participate in our fully developed claim program, may result in a faster decision than if you
submit your claim through the mail.

If You Have Questions or Need Assistance

If you have any questions or need assistance with this claim, you may contact us by telephone, e-
mail, or letter.

If you Here is what to do.
Telephone Call us at 1-800-827-1000. If you use a
Telecommunications Device for the Deaf (TDD), the
Federal number 1s 711.
Use the Internet Send electronic inquiries through the Internet at
https://iris.va.gov.

Write VA now uses a centralized mail system. For all written
communications, put your full name and VA file number
on the letter. Please mail or fax all written
correspondence to the appropriate address listed on the
attached Where to Send Your Written Correspondence.
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In all cases, be sure to refer to your VA file number, _

If you are looking for general information about benefits and eligibility, you should visit our
website at http://www.va.gov or search the Frequently Asked Questions (FAQs) at
http://iris.va.gov.

We sent a copy of this letter to your representative, ILLINOIS DEPARTMENT OF VETERANS
AFFAIRS, whom you can also contact if you have questions or need assistance.

Sincerely yours,
Regional Office Director

Enclosures: ~ Where to Send Your Written Correspondence
VA Form 21-0958
VA Form 4107
DD Form 149
DD Form 293

cc: ILLINOIS DEPARTMENT OF VETERANS AFFAIRS
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Where to Send Your Written Correspondence

In order to properly determine where to send your written correspondence, please first identify your
benefit type (Compensation, Veterans Pension, or Survivor Benefits); then, locate the corresponding

address based on your location of residence.

For correspondence relating to all Compensation claims:

Location of Residence

Address

All United States and Foreign Locations

*Note: For foreign Veterans Pension and Survivor
Benefits please refer to the below addresses.

Department Of Veterans Affairs
Evidence Intake Center
P.O. Box 4444
Janesville, W1, 53547-4444

Or fax your information to:
Toll Free: 844-531-7818
Local: 248-524-4260

For correspondence relating to all Veterans Pension and Survivor Benefit claims:

Location of Residence

Address

Countries outside of North, Central or South America

Alabama Kentucky Missouri Department Of Veterans Affairs
Arkansas Louisiana Ohio Claims Intake Center
Ilinois Michigan Tennessee Attention: Milwaukee Pension Center
Indiana Mississippi Wisconsin P.O. Box 5192
Janesville, WI 53547-5192
Or fax your information to:
Toll Free: (844) 655-1604
Alaska Montana Texas
Arizona Nebraska Utah Department Of Veterans Affairs
California Nevada Washington Claims Intake Center
Colorado New Mexico Wyoming Attention: St. Paul Pension Center
Hawaii North Dakota Mexico P.O. Box 5365
Idaho Oklahoma Central America Janesville, WI 53547-5365
Iowa Oregon South America Or fax your information to:
Kansas South Dakota Caribbean Toll Free: (844) 655-1604
Minnesota
Connecticut New Hampshire ~ South Carolina
Delaware New Jersey Vermont Department Of Veterans Affairs
Florida New York Virginia Claims Intake Center
Georgia North Carolina West Virginia Attention: Philadelphia Pension Center
Maine Pennsylvania District of P.O. Box 5206
Maryland Rhode Island Columbia Janesville, WI 53547-5206
Massachusetts Puerto Rico Or fax your information to:
Canada Toll Free: (844) 655-1604
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OMB Control No. 2900-0862
Respondent Burden: 15 minutes
Expiration Date: 2/28/2022
“ . VA DATE STAMP
\L) Department of Veterans Affairs DO NOT WRITE IN THIS SPACE

DECISION REVIEW REQUEST: SUPPLEMENTAL CLAIM

INSTRUCTIONS: PLEASE READ THE PRIVACY ACT NOTICE AND RESPONDENT BURDEN INFORMATION
ON PAGE 2 BEFORE COMPLETING THIS FORM.

PART | - CLAIMANT'S IDENTIFYING INFORMATION

NOTE: You can either complete the form online or by hand. If completed by hand, print the information requested in ink, neatly, and legibly to expedite processing the

form.
1. VETERAN'S NAME (First, Middle Initial, Last)
David [A] [Hamin
2. VETERAN'S SOCIAL SECURITY NUMBER 3. VA FILE NUMBER (If applicable) 4. VETERAN'S DATE OF BIRTH (MM/DD/YYYY)
Month Day Year
5. VETERAN'S SERVICE NUMBER ({f applicable) 6. INSURANCE POLICY NUMBER (If applicable)

7. CLAIMANT'S NAME (First, Middle Initial, Last) (If other than veteran)

]

8. CLAIMANT TYPE:

E VETERAN D VETERAN'S SPOUSE D VETERAN'S CHILD D VETERAN'S PARENT D OTHER (Specify)
9. CURRENT MAILING ADDRESS (Number, street or rural route, City or P.0O. Box, State and ZIP Code and Country)

12. BENEFIT TYPE: PLEASE CHECK ONLY ONE (Jf you would like to file for multiple benefit types, you must complete a separate request form jor each benefit tvpe.)

[X] COMPENSATION [C] PENSION/SURVIVORS BENEFITS  [_] FIDUCIARY [C] INSURANCE [[] VETERANS HEALTH ADMINISTRATION
[[] VOCATIONAL REHABILITATION AND EMPLOYMENT [C] LOAN GUARANTY  [] EDUCATION [C] NATIONAL CEMETERY ADMINISTRATION

PART Il - ISSUE(S) FOR SUPPLEMENTAL CLAIM
13. YOU MUST LIST EACH ISSUE DECIDED BY VA THAT YOU WOULD LIKE VA TO REVIEW AS PART OF YOUR SUPPLEMENTAL CLAIM. Please refer to your decision

notice(s) for a list of adjudicated issues. For each issue, please identify the date of VA's decision. (You may altach additional sheets of paper, if necessary. Include your name and file number on
each additional sheet.

Check this box if any issue listed below is being withdrawn from the legacy appeals process D OPT-IN from SOC/SSOC

13A. SPECIFIC ISSUE(S) 13B. DATE OF VA DECISION NOTICE
PTSD 7/20/2017
Chronic Fatigue Syndrome 7/20/2017
Fibromyalgia 7/20/2017
Depression 7/20/2017
Lower Back 7/20/2017
Hearing Loss 7/20/2017

feazore  20-0995 Appx49 Page 3
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PART Il - NEW AND RELEVANT EVIDENCE

14. To complete your application, you must submit new and relevant evidence to VA or tell us about new and relevant evidence that VA can assist you in gathering in support of
your supplemental claim. If you have records in your possession, please attach the records to this form. Please list your name and file number on each page. If you would like
VA to obtain non-federal records, please review your decision notification letter for the appropriate authorization forms to complete and submit those forms to VA with this

request form.

15. DO YOU WANT VA TO GET FEDERAL RECORDS?

LIST BELOW ANY VA MEDICAL CENTER(S) (VAMC), VA TREATMENT FACILITIES, OR FEDERAL DEPARTMENTS OR AGENCIES THAT HAVE NEW AND RELEVANT
EVIDENCE THAT YOU ARE AUTHORIZING VA TO OBTAIN IN SUPPORT OF YOUR SUPPLEMENTAL CLAIM: You may attach additional sheets of paper, if necessary. Please list

your name and file number on each additional sheet.

15A. NAME AND LOCATION 15B. DATE(S) OF RECORDS

PART IV - CERTIFICATION AND SIGNATURE

INOTE: This section is MANDATORY and completion is required to process your claim, any omission may delay claim processing time.

VA AUTHORIZED REPRESENTATIVES ONLY: I certify that the claimant has authorized the undersigned representative to file this supplemental claim on behalf
of the claimant and that the claimant is aware and accepts the information provided in this document. I certify that the claimant has authorized the undersigned
representative to state that the claimant certifies the truth and completion of the information contained in this document to the best of claimant's knowledge.

NOTE: A POA's signature will not be accepted unless at the time of submission of this claim a valid VA Form 21-22, Appointment of Veterans Service Organization as
Claimant’s Representative, or VA Form 21-22a, Appointment of Individual As Claimant’s Representative, indicating the appropriate POA is of record with VA.

16. 1 CERTIFY THAT the statements on this form are true and correct to the best of my knowledge and belief.

COMPENSATION BENEFIT CLAIMS ONLY:
|z| 5103 NOTICE Acknowledgment - | certify | have received the notice to this application titled, Notice to Veteran/Service Member of Evidence Necessary to
Substantiate a Claim for Veterans Disability Compensation and Related Compensation Benefits as provided at www.va.gov/disability-evidence.
If the box is not che , VA will send you this information through an electronic communication or written correspondence sent to the address on file with
‘IA if you?ﬁh icyig:?being submitted more than one year after VA provided notice of our decision for any issue listed in item 13.

16A. S(GNAT?RE OH ﬁERAN OR CLAIMANT OR VA AUTHORIZED REPRESENTATIVE (Sign in ink) 16B. DATE SIGNED
/ |

— 3/12/2021

16C. N, OF VA /‘UTHORIZED REPRESENTATIVE (Please Print)
Yelena Duterte

ALTERNATE SIGNER CERTIFICATION AND SIGNATURE

17. 1 CERTIFY THAT by signing on behalf of the claimant, that | am a court-appointed representative; OR, an attorney in fact or agent authorized to act on behalf of a claimant
under a durable power of attorney; OR, a person who is responsible for the care of the claimant, to include but not limited to a spouse or other relative; OR, a manager or
principal officer acting on behalf of an institution which is responsible for the care of an individual; AND, that the claimant is under the age of 18; OR, is mentally incompetent to
provide substantially accurate information needed to complete the form, or to certify that the statements made on the form are true and complete; OR, is physically unable to

sign this form.

| understand that | may be asked to confirm the truthfulness of the answers to the best of my knowledge under penalty of perjury. | also understand that VA may request further
documentation or evidence to verify or confirm my authorization to sign or complete an application on behalf of the claimant if necessary. Examples of evidence which VA may

request include: Social Security Number (SSN) or Taxpayer Identification Number (TIN); a certificate or order from a court with competent jurisdiction showing your authority to
act for the claimant with a judge's signature and a date/time stamp; copy of documentation showing appointment of fiduciary; durable power of attorney showing the name and

signature of the claimant and your authority as attorney in fact or agent; health care power of attorney, affidavit or notarized statement from an institution or person responsible
for the care of the claimant indicating the capacity or responsibility of care provided; or any other documentation showing such authorization.

17A. SIGNATURE OF ALTERNATE SIGNER (Sign in ink) 17B. DATE SIGNED

17C. NAME OF ALTERNATE SIGNER (Please Print)

PENALTY: The law provides severe penalties which include a fine, imprisonment, or both, for the willful submission of any statement or evidence of a material fact,
knowing it to be false.

VA FORM 20-0995, FEB 2019 Page 4
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OMB Centrol No. 2900-0747
Respondent Burden: 25 minutes
Expiration Date: 09/30/2022

\ Department of Veterans Affairs (DO No¥evg:\TTEE|zTr?-msPSPACE)

APPLICATION FOR DISABILITY COMPENSATION AND RELATED
COMPENSATION BENEFITS

IMPORTANT: Please read the Privacy Act and Respondent Burden on page 12 before completing the form.

1. SELECT THE TYPE OF CLAIM PROGRAM/PROCESS (Check the appropriate box) (See instruction pages
1-3 for definitions of the Fully Developed Claim (FDC) Program (Optional Expedited Process) or the Standard
Claim Process. (See instruction page 5 for the definition of a Benefits Delivery at Discharge (BDD) Program Claim)

@ FULLY DEVELOPED CLAIM (FDC) PROGRAM (C STANDARD CLAIM PROCESS

C IDES (Select this option only if you have been referred to the IDES Program by your Military Service Department)

BDD Program Claim (Select this option only if you meet the criteria for the BDD Program specified on
C Instruction Page 5)

SECTION I: IDENTIFICATION AND CLAIM INFORMATION
(i claim is not an original claim, only Section |, IV, and a signature are required)

NOTE: You may either complete the form online or by hand. If completed by hand, print the information requested in ink, neatly, and legibly to expedite
processing of the form.

2. VETERAN/SERVICE MEMBER NAME (First, Middle Initial, Last)

David A Hami | |
3. VETERAN'S SOCIAL SECURITY NUMBER (SSN) 4. HAVE YOU EVER FILED A CLAIM WITH VA? 5. VA FILE NUMBER
S AR S p— .
eves o D emims | NN
number in Item 5)

6. DATE OF BIRTH (MM-DD-YYYY) 7. VETERAN'S SERVICE NUMBER (If applicable) 8. SEX

Olllll'll' @ MALE C FEMALE

12. EMAIL ADDRESS (Optional) r | agree to receive electronic correspondence from VA in regards to my claim.

" 13.IF YOU ARE CURRENTLY A VA EMPLOYEE, CHECK THE BOX (Includes Work Study/Internship)? (If you are not a VA employee skip to Section II, if applicable)

SECTION II: CHANGE OF ADDRESS

NOTE: If you are temporarily or permanently changing your address, complete Items 14A through 14C.

14A. TYPE OF ADDRESS CHANGE (Complete if applicable) (Check only one box)

C TEMPORARY C PERMANENT

14B. NEW ADDRESS (Number and street or rural route, P.O. Box, City, State, ZIP Code and Country)
No. &

Street

Apt./Unit Number City

State/Province Country ZIP Code/Postal Code -_—

14C. EFFECTIVE DATE(S) OF NEW ADDRESS (If your change of address is temporary, complele both the beginning and ending date of your temporary address)
(If your change of address is permanent, please enter your effective date in the beginning date only)
Month Day Year Month Day Year

BEGINNING DATE: — — ENDING DATE: - —
AN

7\
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VETERANS SOCIAL SECURITY NO. l l l l I ' l ' I l '

SECTION Ill: HOMELESS INFORMATION

IMPORTANT: The following questions (Items 15A through 15F) should only be completed if you are currently homeless or at risk of becoming homeless.
If this item does not apply to you, skip to Section IV.

15A. ARE YOU CURRENTLY HOMELESS? 15B. CHECK THE BOX THAT APPLIES TO YOUR LIVING SITUATION:

" LIVING IN A HOMELESS SHELTER
C YES (If "Yes," complete Item 15B regarding your living situation)

(— NOT CURRENTLY IN A SHELTERED ENVIRONMENT (e.g., living in a car
C nNo or tent)
( STAYING WITH ANOTHER PERSON

( FLEEING CURRENT RESIDENCE
( OTHER (Specify)

15C. ARE YOU CURRENTLY AT RISK OF BECOMING HOMELESS? 15D. CHECK THE BOX THAT APPLIES TO YOUR LIVING SITUATION:
' HOUSING WILL BE LOST IN 30 DAYS

(" LEAVING PUBLICLY FUNDED SYSTEM OF CARE (e.g., homeless
C No shelter)

' OTHER (Specify)

C YES  (If "Yes,” complete Item 15D regarding your living situation)

15E. POINT OF CONTACT (Name of person VA can contact in order to get in touch with you) | 15F. POINT OF CONTACT TELEPHONE NUMBER (Include Area Code)

SECTION IV: CLAIM INFORMATION

16. LIST THE CURRENT DISABILITY(IES) OR SYMPTOMS THAT YOU CLAIM ARE RELATED TO YOUR MILITARY SERVICE AND/OR SERVICE-CONNECTED DISABILITY
(If applicable, identify whether a disability is due to a service-connected disability; confinement as a prisoner of war; exposure to Agent Orange, asbestos, mustard gas, ionizing radiation, or Gul)

War environmental hazards; or a disability for which P ion is payable under 38 U.S.C. 1151)
INOTE: List your claimed conditions below. See the following three examples for guidance on how to complete Section IV.
EXAMPLES OF EXPOSURE EXAMPLES OF HOW THE
EXAMPLES OF DISABILITY(IES EXA F
(ES) TYPE DISABILITY(IES) RELATE TO SERVICE MPLSS OF DNTER
Example 1. HEARING LOSS NOISE HEAVY EQUIPMENT OPERATOR IN SERVICE | JULY 1968
Example 2. DIABETES AGENT ORANGE SERVICE IN VIETNAM WAR DECEMBER 1972
Example 3. LEFT KNEE, SECONDARY TO RIGHT KNEE T s HNENBRAGEION 6/11/2008
IF DUE TO EXPOSURE, EVENT, OR EXPLAIN HOW THE DISABILITY(IES) APPROXIMATE DATE
CURRENT DISABILITY(IES) INJURY, PLEASE SPECIFY RELATES TO THE IN-SERVICE DISABILITY(IES)
|__(e.g., Agent Orange, radiation) EVENT/EXPOSURE/INJURY BEGAN OR WORSENED
1. | Irritable Bowel Syndrome Presumptive to Gulf Service
2. | Acid Reflux/GERD Direct or Secondary to PTSD

3. | Equilibrium Issues

4. | Stuttering

5. | Memory Issues

6. | Sensitivity to Light

7. | Headaches/Migraines

8. | TBI

10.

1.

12.

13.

14.

15.

Appx52
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17. LIST VA MEDICAL CENTER(S) (VAMC) AND DEPARTMENT OF DEFENSE (DOD) MILITARY TREATMENT FACILITIES (MTF) WHERE YOU RECEIVED TREATMENT
AFTER DISCHARGE FOR YOUR CLAIMED DISABILITY(IES) LISTED IN ITEM 16 AND PROVIDE APPROXIMATE BEGINNING DATE (Month and Year) OF TREATMENT:
NOTE: If treatment began from 2005 to present, you do not need to provide dates in Item 17B.

A. ENTER THE DISABILITY TREATED AND NAME/LOCATION OF THE TREATMENT FACILITY

B. DATE OF TREATMENT
(MM-YYYY)

C. CHECK THE BOX IF
YOU DO NOT HAVE
DATE(S) OF TREATMENT

( Don'thave date

' Don't have date

' Don't have date

C Don't have date

(VA forms are available at www.va.gov/vaforms)

NOTE: [F YOU WISH TO CLAIM ANY OF THE FOLLOWING, COMPLETE AND ATTACH THE REQUIRED FORM(S) AS STATED BELOW.

For:

Required Form(s):

Supplemental Claims

VA Form 20-0985, Decision Review Request: Supplemental Claim

Dependents

VA Form 21-686¢ and, if claiming a child aged 18-23 years and in school, VA Form 21-674

Individual Unemployability

VA Form 21-8940 and 21-4192

Post-Traumatic Stress Disorder

VA Form 21-0781 or 21-0781a

Specially Adapted Housing or Special Home Adaptation

VA Form 26-4555

Auto Allowance

VA Form 21-4502

Veteran/Spouse Aid and Attendance benefits

VA Form 21-2680 or, if based on nursing home attendance, VA Form 21-0779

SECTION V: SERVICE INFORMATION

18A. DID YOU SERVE UNDER ANOTHER NAME?

(If "Yes," complete  ( NO

Item 18B)

C YES (If "No, " skip to

Item 194)

18B. LIST THE OTHER NAME(S) YOU SERVED UNDER:

1%A. BRANCH OF SERVICE

C  ARMY C NAVY

C AIRFORCE ' COAST GUARD ' SPACE

' MARINE CORPS

198. COMPONENT

C ACTIVE C RESERVES

FORCE

" NATIONAL GUARD

20A. MOST RECENT ACTIVE SERVICE DATES (MM,DD,YYYY)

20B. PLACE OF LAST OR ANTICIPATED SEPARATION

Month Day Year
ENTRY DATE: - -
EXIT DATE: - -
20C. DID YOU SERVE IN Month Day Year
A COMBAT ZONE | 59p, ADDITIONAL PERIODS OF SERVICE (Indicate | From: - -
SINCE ©-11-2001? enlistment and discharge date(s), if applicable)
C YES (C NO To: - =
21A. ARE YOU CURRENTLY SERVING OR HAVE YOU EVER SERVED IN 21B. COMPONENT 21C. OBLIGATION TERM OF SERVICE
THE RESERVES OR NATIONAL GUARD? Month Da
) NATIONAL y
C YES  (If "Yes," complete Items 21B thru 21F) c GUARD From: —
NO  (If "No," skip to Ttem 224
c (If "No," skip to Item 224) C RESERVES To: -

Year

21D. CURRENT OR LAST ASSIGNED NAME AND ADDRESS

21E. CURRENT OR ASSIGNED PHONE
NUMBER OF UNIT (Tnclude Area

OF UNIT:

21F. ARE YOU CURRENTLY
RECEIVING INACTIVE DUTY

Code) TRAINING PAY?
C YEs C NO
22A. ARE YOU CURRENTLY ACTIVATED ON FEDERAL | 228. DATE OF ACTIVATION: 22C. ANTICIPATED SEPARATION DATE:
ORDERS WITHIN THE NATIONAL GUARD OR
RESERVES?
C YES (If "Yes," complete Items 22B & 22C) Month Day Year Month Day Year
C NO -— - - —
23A. HAVE YOU EVER BEEN A PRISONER OF WAR? 23B. DATES OF CONFINEMENT
From:
C YES  (If "Yes," complete Item 23B) Month Day Yeoar Month Day v
C NoO - — - -—
Month Day Year Month Day Year

—————
VA FORM 21-526EZ, SEP 2019
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S —————_,,_,_.————____.
SECTION VI: SERVICE PAY (Retired Pay, Separation Pay, and Disability Severance I.’ay)

24A. ARE YOU RECEIVING MILITARY RETIRED PAY? 24B. WILL YOU RECEIVE MILITARY RETIRED PAY IN THE FUTURE?

C YES  (If "Yes," complete Items 24C and 24D) C YES (If "Yes," explain below (e.g. future Reserve/National Guard retirement, pending

i ‘ MEB/PEB and also complete Items 24C and 24D)
C NO
C NO

24C. BRANCH OF SERVICE 24D. MONTHLY AMOUNT 25. RETIRED STATUS

C ARMY C MARINE CORPS 00 C RETIRED C PERMANENT DISABILITY RETIRED LIST
C AIRFORCE (" COAST GUARD $ : i C TEMPORARY DISABILITY RETIRED LIST

C NAVY C SPACE FORCE

IMPORTANT INFORMATION ON MILITARY RETIRED PAY (Includes all Uniformed Services Retired Pay):

Submission of this application constitutes a waiver of military retired pay in an amount equal to VA compensation awarded, if you are entitled to both
benefits. Your retired pay may be reduced by the amount of VA compensation awarded. Receipt of the full amount of military retired pay and VA
compensation at the same time may result in an overpayment, which may be subject to collection. If you qualify for concurrent receipt of VA compensation
and military retired pay, the waiver of retired pay will not apply. If you do not want to waive any retired pay to receive VA compensation, you should check
the box in Item 26.

Notc that if you check the box in Item 26, you will not reecive VA compensation, if granted. If you arc currcntly in reccipt of VA compcensation and
you check the box in Item 26, your VA compensation will be terminated, if you are also eligible for military retired pay.

IMPORTANT: VA COMPENSATION PAY IS NON-TAXABLE. THEREFORE, VA COMPENSATION PAY MAY BE THE GREATER
BENEFIT.

" 26. Do NOT pay me VA compensation. I do NOT want to receive VA compensation in licu of retired pay.

IMPORTANT INFORMATION ON SEPARATION/SEVERANCE PAY:

VA compensation, if granted, may be withheld to recoup any disability severance or separation pay such as involuntary separation pay, voluntary separation
pay, or special separation benefit, you receive from your branch of service. In addition, if you receive a Voluntary Separation Incentive (VSI), your VSI
payments may be reduced if you are awarded VA compensation. Receipt of VA compensation and VSI at the same time may result in an overpayment of VSI,
which may be subject to collection.

27A. HAVE YOU EVER RECEIVED SEPARATION PAY, DISABILITY SEVERANCE PAY, OR ANY OTHER LUMP SUM PAYMENT FROM YOUR BRANCH OF SERVICE?
C YES  (If "Yes," complete Items 27B through 27D)

C NO
27B. DATE PAYMENT RECEIVED (MM-DD-YYYY) |27C. BRANCH OF SERVICE 27D. AMOUNT RECEIVED
C ARMY C NAVY C MARINE CORPS (Provide pre-tax amount)
- C AIRFORCE ( COASTGUARD (~ SPACE FORCE $ ¥ .00

IMPORTANT INFORMATION ON INACTIVE DUTY TRAINING PAY:

You may elect to keep the active or inactive duty training pay you received from the military service department. However, to be legally entitled to keep your
training pay. you must waive VA benefits for the number of days equal to the number of days for which you received training pay. In most instances, it will
be to your advantage to waive your VA benefits and keep your training pay.

If you waive VA benefits to receive training pay by checking the box in Item 28, VA will retroactively adjust your VA award to withhold benefits equal to
the total number of training days waived and at the monthly rate in cffect for the fiscal ycar period for which you received training pay. This action may result
in an overpayment of compensation, which may be subject to collection.

IMPORTANT: VA COMPENSATION PAY IS NON-TAXABLE. THEREFORE VA COMPENSATION PAY MAY BE THE GREATER
BENEFIT.

(" 28. Do NOT pay me VA compensation. I do NOT want to receive VA compensation in licu of training pay.

SECTION VIi: DIRECT DEPOSIT INFORMATION

The Department of the Treasury requires all Federal benefit payments be made by electronic funds transfer (EFT), also called direct deposit. To enroll in direct deposit,
provide the information requested below, and attach either a voided personal check or a deposit slip. If you do not have a bank account, please visit https://www.
benefits.va.gov/benefits/banking.asp. This website provides information about the Veterans Benefits Banking Program (VBBP), and a link to banks and credit unions
that may fit your needs. You may also call 1-800-827-1000. If you elect not to enroll, you must contact representatives handling waiver requests for the Department of
the Treasury at 1-888-224-2950. They will encourage your participation in EFT and address any questions or concerns you may have.

C 29.1 CERTIFY THAT | DO NOT HAVE AN ACCOUNT WITH A FINANCIAL INSTITUTION OR CERTIFIED PAYMENT AGENT (If you check this box skip to Section VIII)

30. ACCOUNT NUMBER (Check only ene box below and provide the account number)

Account No.:  CHECKING " SAVINGS

31. NAME OF FINANCIAL INSTITUTION (Provide the name of the bank where you 32. ROUTING OR TRANSIT NUMBER (7he first nine numbers located at the
want your direct deposii) bottom left of your check)

Appx54
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SECTION Viii: CLAIM CERTIFICATION AND SIGNATURE

VETERAN/SERVICEMEMBER CERTIFICATION AND SIGNATURE

I certify and authorize the release of information. I certify that the statements in this document are true and complete to the best of my knowledge. I authorize
any person or entity, including but not limited to any organization, service provider, employer, or government agency, to give the Department of Veterans
Affairs any information about me. For the limited purpose of providing VA with this information as it may relate to my claim, [ waive any privilege that may
apply and would otherwise make the information confidential and not disclosable.

I certify I have received the notice attached to this application titled, Notice to Veteran/Service Member of Evidence Necessary to Substantiate a Claim for
Veterans Disability Compensation and Related Compensation Benefits.

I certify I have enclosed all the information or evidence that will support my claim, to include an identification of relevant records available at a Federal
facility such as a VA medical center; OR, I have no information or evidence to give VA to support my claim; OR, I have checked the box in Item 1, on page
8, indicating I want my claim processed under the standard claim process because I plan to submit additional evidence in support of my claim.

33A. VETERAN/SERVICE MEMBER SIGNATURE (REQUIRED) 33B. DATE SIGNED (MM-DD-YYYY)

SECTION IX: WITNESSES TO SIGNATURE

34A. SIGNATURE OF WITNESS (Sign in ink) (Note: Only sign if veteran signed in Iiem 334 using | 34B. PRINTED NAME AND ADDRESS OF WITNESS
an "X")

35A. SIGNATURE OF WITNESS (Sign in ink) (Note: Only sign if veteran signed in Item 334 using | 35B. PRINTED NAME AND ADDRESS OF WITNESS
an "X")

SECTION X: ALTERNATE SIGNER CERTIFICATION AND SIGNATURE
(NOTE: REQUIRED ONLY IF ITEM 33A IS BLANK)

I certify that by signing on behalf of the claimant, that I am a court-appointed representative; OR, an attorney in fact or agent authorized to act on behalf of a
claimant under a durable power of attorney; OR, a person who is responsible for the care of the claimant, to include but not limited to a spouse or other
relative; OR, a manager or principal officer acting on behalf of an institution which is responsible for the care of an individual; AND, that the claimant is
under the age of 18; OR, is mentally incompetent to provide substantially accurate information needed to complete the form, or to certify that the statements
made on the form are true and complete; OR, is physically unable to sign this form.

I understand that I may be asked to confirm the truthfulness of the answers to the best of my knowledge under penalty of perjury. | also understand that VA
may request further documentation or evidence to verify or confirm my authorization to sign or complete an application on behalf of the claimant if necessary.
Examples of evidence which VA may request include: Social Security Number (SSN) or Taxpayer Identification Number (TIN); a certificate or order from a
court with competent jurisdiction showing your authority to act for the claimant with a judge's signature and a date/time stamp; copy of documentation
showing appointment of fiduciary; durable power of attorney showing the name and signature of the claimant and your authority as attorney in fact or agent;
health care power of attorney, affidavit or notarized statement from an institution or person responsible for the care of the claimant indicating the capacity or
responsibility of care provided; or any other documentation showing such authorization.

36A. ALTERNATE SIGNER SIGNATURE (REQUIRED) 36B. DATE SIGNED (MM-DD-YYYY)

SECTION XI: POWER OF ATTORNEY (POA) SIGNATURE
(NOTE: POA'S CANNOT SIGN FOR AN ORIGINAL CLAIM ONLY)

I certify that the claimant has authorized the undersigned representative to file this claim on behalf of the claimant and that the claimant is aware and accepts
the information provided in this document. I certify that the claimant has authorized the undersigned representative to state that the claimant certifies the truth
and completion of the information contained in this document to the best of claimant's knowledge.

NOTE: A POA's signature will not be accepted unless at the time of submission of this claim a valid VA Form 21-22, Appointment of Veterans Service
Organization as Claimant's Representative, or VA Form 21-22a, Appointment of Individual As Claimant's Representative, indicating the appropriate POA is

of re\ord with ﬁ

37A. PRA EPRESENTATIVE SIGNATURE 37B. DATE SIGNED (MM-DD-YYYY)
03 -12-20 21

PRIVAC )b[ NO form will be used to determine allowance to compensation benefits (38 U.S.C. 5101). The responses you submit are considered confidential (38 U.S.C. 5701).
VA may disN]ose the i tion that you provide. including Social Security numbers. outside VA if the disclosure is authorized under the Privacy Act, including the routine uses identified in
the VA syste peerls, S8VA21/22/28, Compensation, Pension, Education, and Vocational Rehabilitation and Employment Records - VA, published in the Federal Register. The requested
information is considered relevant and necessary to determine maximum benefits under the law. Information submitted is subject to verification through computer matching programs with
other agencies. VA may make a "routine use" disclosure for: civil or criminal law enforcement, congressional communications, epidemiological or research studies, the collection of money
owed 1o the United States, litigation in which the United States is a party or has an interest, the administration of VA programs and delivery of VA benefits, verification of identity and status.
and personnel administration. Your obligation to respond is required in order to obtain or retain benefits. Information that you furnish may be utilized in computer matching programs with
other Federal or State agencies for the purpose of determining your eligibility to receive VA benefits, as well as to collect any amount owed to the United States by virtue of your participation
in any benefit program administered by the Department of Veterans Affairs. Social Security information: You are required to provide the Social Security number requested under 38 U.S.C.
5101(c)(1). VA may disclose Social Security numbers as authorized under the Privacy Act, and, specifically may disclose them for purposes stated above.

RESPONDENT BURDEN: We need this information to determine your eligibility for compensation. Title 38, United States Code, allows us to ask for this information. We estimate that you
will need an average of 25 minutes to review the instructions, find the information, and complete this form. VA cannot conduct or sponsor a collection of information unless a valid OMB
control number is displayed. You are not required to respond to a collection of information if this number 1s not displayed. Valid OMB control numbers can be located on the OMB Internet
Page at www.reginfo.gov/public/do/PRAMain. If desired, you can call 1-800-827-1000 to get information on where to send comments or suggestions about this form.

PENALTY: The law provides severe penalties which include fine or imprisonment, or both, for the willful submission of any statement or evidence of a material fact, knowing it
to be false, or for the fraudulent acceptance of any payment to which you are nog% [~
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May 19,2021

InReply ReferTo: 319/21

L
HAMILL, David Angelo

Dear Mr. Hamill:

We made a decision on your claim for service connected compensation received on
May 10,2021.

This letter tells you what we decided. Itincludes a copy of our rating decision that gives the
evidence used and reasons for our decision. We have also included information about what to do
if you disagree with our decision, and who to contact if you have questions or need assistance.

What We Decided

Service connection for treatment purposes only under 38 USC chapter 17 for posttraumatic
stress disorder (also claimed as memory issues) is granted.

Service connection for treatment purposes only under 38 USC chapter 17 for
gastroesophageal reflux disease (also claimed as acid reflux) is denied.

Service connection for treatment purposes only under 38 USC chapter 17 for irritable bowel
syndrome is denied.

Service connection for treatment purposes only under 38 USC chapter 17 for migraine
headaches (also claimed as sensitivity to light) is denied.

Service connection for treatment purposes only under 38 USC chapter 17 for traumatic brain
injury (also claimed as equilibrium issues and stuttering) is denied.

We have enclosed a copy of your Rating Decision for your review. It provides a detailed
explanation of our decision, the evidence considered, and the reasons for our decision. Your
Rating Decision and this letter constitute our decision based on your claim received on

May 10, 2021. Itrepresents all claims we understood to be specifically made, implied, or
inferred in that claim.
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What You Should Do If You Disagree With Our Decision

If you do not agree with this decision, you have one year from the date of this letter to selecta
review option to preserve your earliest effective benefit date. The review options and their
proper applications are as follows, for a(n):

¢ Supplemental Claim, complete VA Form 20-0995, Decision Review Request:
Supplemental Claim.

e Higher-Level Review, complete VA Form 20-0996, Decision Review Request: Higher-
Level Review.

e  Appeal to the Board, complete VA Form 10182, Decision Review Request: Board
Appeal (Notice of Disagreement).

Please see the enclosed VA Form 20-0998, Your Rights To Seek Further Review Of Our
Decision. It explains your options for an additional review. You may obtain any of the
required application by down loading them from www.va.gov/vaforms/ or by contacting us.
You can also learn more about the disagreement process at www.va.gov/decision-reviews. If
you would like to obtain or access evidence used in making this decision, please contact us as
noted below. Some evidence may be obtained by signing in at www.va.gov.

What Is eBenefits?

eBenefits provides electronic resources in a self-service environment to Service members,
Veterans, and their families. Use of these resources often helps us serve you faster! Through
the eBenefits website you can:

Submit claims for benefits and/or upload documents directly to the VA

Request to add or change your dependents

Update your contact and direct deposit information and view payment history

Request a Veterans Service Officer to represent you

Track the status of your claim or appeal

Obtain verification of your military service, civil service preference, or VA benefits
And much more!

Enrolling in eBenefits is easy. Just visit www.eBenefits.va.gov for more information. If you
submit a claim in the future, consider filing through eBenefits. Filing electronically,
especially if you participate in our fully developed claim program, may result in faster
decision than if you submit your claim through the mail.

If You Have Questions or Need Assistance
If you have any questions, you may contact us by telephone, e-mail, or letter.
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I
If you Here is what to do.
Telephone Call us at 1-800-827-1000. If youuse a

Telecommunications Device for the Deaf (TDD), the
Federal numberis 711.

Use the Internet Send electronic inquiries through the Internet at
https://iris.custhelp.va.gov/.

Write VA now uses a centralized mail system. For all written
communications, put your full name and VA file number in
the letter. Please mail all written correspondence to Where
to Send Your Correspondence.

In all cases, be sure to refer to VA file numbe:ijj NN

If you are looking for general information about benefits and eligibility, you should visit our
website at https://www.va.gov, or search the Frequently Asked Questions (FAQs) at
https://iris.custhelp.va.gov/.

What is VA.gov

VA.gov provides electronic resources in a self-service environment to Servicemembers,
Veterans, and their families. Use of these resources often helps us serve you faster! Through
the VA.gov website you can:

Submit claims for benefits and/or upload documents directly to the VA
Request to add or change your dependents

Update your contact and direct deposit information and view payment history
Track the status of your claim or appeal

Obtain verification of military service, civil service preference, or VA benefits
And much more!

Enrolling in VA.gov is easy. Just visit www.va.gov for more information. If you submit a
claim in the future, consider filing through VA.gov. Filing electronically, especially if you
participate in our fully developed claim program, may result in a faster decision thanif you
submit your claim through the mail.
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We sent a copy of this letter to your representative, Yelena C Duterte, whom you can also
contact if you have questions or need assistance.

Sincerely,

Regional Office Director

Information is available - https://iris.va.gov

Enclosure(s): Rating Decision dated May 19, 2021
Where to Send Your Correspondence
VA Form 20-0998

cc: Yelena C Duterte
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Where to Send Your Correspondence

Documents may be submitted by mail, in person at a VA regional office or electronically.
However, VA recommends submitting correspondence electronically as this is the fastest method
of receipt.

VA provides several tools to assist in electronic submission. To learn more about how to submit
documents and claims electronically, visit www.va.gov/disability/upload-supporting-evidence.
You can also go directly to access.va.gov to digitally upload any correspondence using Direct
Upload.

By visiting www.va.gov you can also check your claim status and learn about other VA benefits.

If you need assistance, you can find a local, accredited representative at
https://www.benefits.va.gov/vso/

If you prefer to mail your correspondence, please use the related mailing address below:

Compensation Benefits Pension & Survivors Benefits
Department of Veterans Affairs Department of Veterans Affairs
Compensation Intake Center Pension Intake Center
P.O. Box 4444 P.O. Box 5365
Janesville, WI 53547 Janesville, WI 53547
Board of Veterans’ Appeals Fiduciary
Department of Veterans Aftairs Department of Veterans Affairs
Board of Veterans’ Appeals Fiduciary Intake Center
P.O. Box 27063 P.O. Box 95211
Washington, DC 20038 Lakeland, FL. 33804
Toll Free Fax: (844) 678-8979

These addresses serve all United States and foreign locations.

000 Vete rans You can also send a text message to

o000 S & S 838255 to receive confidential support
o000 Cl'lSls Llne 24 hours a day,

7 days a week, 365 days a year.
] '800'273'8255 PRESS 0 For more information, visit

www.veteranscrisisline.net

WTSYC v7 (11/20)
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DEPARTMENT OF VETERANS AFFAIRS
Veterans Benefit Administration
Regional Office

DAVID HAMILL

VA File Number

Represented By:
YELENA C DUTERTE
Rating Decision
05/19/2021

INTRODUCTION

The records reflect that you are a Veteran of the Gulf War Era. You served in the Marine Corps
from January 26, 2009 to March 15, 2013. You filed a new claim for benefits that was received
on May 10, 2021. Based on a review of the evidence listed below, we have made the following
decision(s) on your claim.

DECISION

1. Service connection for treatment purposes only under 38 USC chapter 17 for posttraumatic
stress disorder (also claimed as memory issues) is granted.

2. Service connection for treatment purposes only under 38 USC chapter 17 for gastroesophageal
reflux disease (also claimed as acid reflux) is denied.

3. Service connection for treatment purposes only under 38 USC chapter 17 for irritable bowel
syndrome is denied.

4. Service connection for treatment purposes only under 38 USC chapter 17 for migraine
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DAVID HAMILL

HEE
20f 3

headaches (also claimed as sensitivity to light) is denied.

5. Service connection for treatment purposes only under 38 USC chapter 17 for traumatic brain
injury (also claimed as equilibrium issues and stuttering) is denied.

EVIDENCE

Standard 5103 Notice, received on May 20, 2021

STR - Medical - Photocopy, received on June 08, 2017

STR - Medical, received on April 23, 2013

STR - Medical, received on April 23, 2013

Certificate of Release or Discharge From Active Duty (e.g. DD 214, NOAA 56-16, PHS
1867), received on June 08, 2017

Administrative Decision, received on May 15, 2014

e VA 21-526EZ, Fully Developed Claim (Compensation), received on April 30, 2013

REASONS FOR DECISION

1. Service connection for treatment purposes only under 38 U.S.C. chapter 17 for
posttraumatic stress disorder (also claimed as memory issues).

Service connection for treatment purposes only under 38 U.S.C. chapter 17 for posttraumatic
stress disorder (also claimed as memory issues) is granted because the records show you are in
receipt of the combat action ribbon and you have a diagnosis of posttraumatic stress disorder.
Compensation is not payable for this condition. (38 CFR 17.109)

2. Service connection for treatment purposes only under 38 U.S.C. chapter 17 for
oastroesophageal reflux disease (also claimed as acid reflux).

Service connection for treatment purposes only under 38 U.S.C. chapter 17 for gastroesophageal
reflux disease (also claimed as acid reflux) is denied because the records show no treatment or
complaint of acid reflux during service and no diagnosis. (38 CFR 17.109)

3. Service connection for treatment purposes only under 38 U.S.C. chapter 17 for irritable
bowel syndrome.

Service connection for treatment purposes only under 38 U.S.C. chapter 17 for irritable bowel
syndrome is denied because the records show no complaint or treatment for irritable bowel
syndrome during service. (38 CFR 17.109)

4. Service connection for treatment purposes only under 38 U.S.C. chapter 17 for migraine
headaches (also claimed as sensitivity to light).
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Service connection for treatment purposes only under 38 U.S.C. chapter 17 for migraine
headaches (also claimed as sensitivity to light) is denied because the records show no treatment
or complaints of headaches during service. (38 CFR 17.109)

5. Service connection for treatment purposes only under 38 U.S.C. chapter 17 for traumatic

brain injury (also claimed as equilibrium issues and stutterin

Service connection for treatment purposes only under 38 U.S.C. chapter 17 for traumatic brain
injury (also claimed as equilibrium issues and stuttering) is denied because the records show no
treatment for a traumatic brain injury or any head injury during service. (38 CFR 17.109)

REFERENCES:

Title 38 of the Code of Federal Regulations, Pensions, Bonuses and Veterans' Relief contains the
regulations of the Department of Veterans Affairs which govern entitlement to all veteran
benefits. For additional information regarding applicable laws and regulations, please consult
your local library, or visit us at our website, www.va.gov.
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Rating Decision |Department of Veterans Affairs Page 1 of 2
Veterans Benefit Administration 05/19/2021
NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY NR POA
DAVID HAMILL e | YELENA C DUTERTE
COPYTO
ACTIVE DUTY
EOD RAD BRANCH CHARACTER OF DISCHARGE

01/26/2009 | 03/15/2013 Marine Dishonorable for VA Purposes

Corps - Chapter 17

LEGACY CODES

ADD'L SVC COMBAT SPECIAL FUTURE EXAM
CODE CODE PROV CDE DATE
1 None

JURISDICTION: New Claim Received 05/10/2021

ASSOCIATED CLAIM(s): 020:; New/Increase; 05/10/2021

TREATMENT PURPOSES ONLY

7319

7346

8045

8100

9411

IRRITABLE BOWEL SYNDROME
Chapter 17, Not Entitled to Chapter 17

GASTROESOPHAGEAL REFLUX DISEASE (ALSO CLAIMED AS ACID REFLUX)
Chapter 17, Not Entitled to Chapter 17
Static Disability

TRAUMATIC BRAIN INJURY (ALSO CLAIMED AS EQUILIBRIUM ISSUES AND
STUTTERING)
Chapter 17, Not Entitled to Chapter 17

MIGRAINE HEADACHES (ALSO CLAIMED AS SENSITIVITY TO LIGHT)
Chapter 17, Not Entitled to Chapter 17

POSTTRAUMATIC STRESS DISORDER (ALSO CLAIMED AS MEMORY ISSUES)
Chapter 17, Gulf War, Entitled to Chapter 17
Static Disability
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Rating Decision |Department of Veterans Affairs

Page 2 of 2

Veterans Benefit Administration 05/19/2021

NAME OF VETERAN VA FILE NUMBER SOCIAL SECURITY NR POA
DAVID HAMILL e | YELENA C DUTERTE
COPYTO

eSign: certified by VSCCANDE, RVSR
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@

UNIVERSITY OF

ILLINOIS CHICAGO

School of Law

RE: David Hamill

VA File #: || G

To Whom It May Concern:

Mr. David Hamill requests that the VA make a decision regarding his discharge
characterization.

Mr. Hamill is a veteran of the Gulf War Era veteran (Rating Decision, May 2021) and
received a Combat Action Ribbon in Afghanistan, Navy Unit Commendation, Navy Meritorious
Unit Commendation, Marine Corps Good Conduct Medal, National Defense Service Medal,
Afghanistan Campaign Medal with two stars, and the Global War on Terrorism Service Medal.
He served in the Marine Corps from January 23, 2009, to March 15, 2013.

Mr. Hamill applied to receive VA Benefits in 2013. The VA responded, informing him
that “Anytime a veteran receives a discharge that is not “honorable”, we have to decide if you are
eligible for VA benefits. The military has said your service was not “honorable.” Therefore, we
have to make a decision about your service. As long as we decide that your service was not
“dishonorable”, you will be eligible for VA benefits.” (VCAA/DTA Letter, September 4, 2013).

Mr. Hamill submitted a claim for VA Benefits on May 10, 2021 (Rating Decision, May
19, 2021). The VA gave him a rating decision on May 19, 2021, for his service-connected
claims. His claim for post-traumatic stress disorder was granted for 38 USC Chapter 17 benefits,
and his claims for gastroesophageal reflux disease, irritable bowel syndrome, migraine
headaches, and traumatic brain injury were denied. However, per the original letter received by
the VA, it is necessary to make a decision regarding Mr. Hamill’s service when deciding a
veteran’s eligibility for benefits.

The VA has failed to reconsider and make a written decision regarding Mr. David
Hamill’s discharge characterization. We expect to hear back within 30 days with a determination

of Mr. Hamill’s service.

Respectfully,

Yelena Duterte

Director
Veterans Legal Clinic Phone 312.360.2656
School of Law Fax 312.803.1958
300 S. State Street (MC 300) Email law-visc@uic.edu
Chicago, IL 60604 Web law.uic.edu
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Department of Veterans Affairs
1240 East 9th St
Cleveland, OH 44199

July 13, 2022

In Reply Refer To: 325/214/CC
DAVID HAMILL CSS
Hamull D A

Dear David Hamill,

This letter from the Department of Veterans Affairs regarding Mr. Hamill request to upgrade his DD
214.

You can also ask the Service Department to change the character of discharge or you can apply for
correction of military records To request change use the enclosed DD Form 293 Application for the
Review of Discharge or Dismissal from the Armed Forces of the United States To apply for correction
use the enclosed DD Form 149 Application for Correction of Military Record under the Provisions of
Title 10 Code Section 1552 Send the completed form to the proper address on the back of the form.

Do You Have Questions or Need Assistance?
If you have any questions, you may contact us by telephone, email or letter.

If you Here is what to do.

Telephone Call us at 1-800-827-1000.
If you use a Telecommunications Device for the Deaf (TDD), the
number is 711.

Use the Internet|www.VA.gov- "ask a question"

Write Put your full name and VA file number on the letter. Please send all
correspondence to the address below:

Department of Veterans Affairs
Claims Intake Center
PO Box 4444
Janesville, WI 53547-4444
Toll Free Fax: 844-531-7818
DID Fax: 248-524-4260

With sincere regard for the Veteran's service,

RO Director
VA Regional Office

To email us visit www.VA_.gov- "ask a question"
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Do you know about VA.gov?

The new VA.gov design focuses on the top information Veterans seek out across all VA websites.
This homepage also provides Veterans with a standard way to log in to access a personalized user
experience. Users are able to log into VA.gov via their existing MyHealtheVet, DS Logon, or ID.me
credentials.

As VA continues to transition self-service capabilities from eBenefits to VA.gov, there are limited
functions available exclusively in eBenefits. All eBenefits functionality has been transitioned to
VA.gov except:

-Request for Certificate of Eligibility

-Chapter 31 VRE application

-POA Search and VAF 21-22/a submission

-Specially Adapted Housing (SAH) or Special Home Adaptation (SHA) grant application

-Order prosthetic socks

-View My Document

To register for an account, follow the online prompts on VA.gov.
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APPLICATION FOR THE REVIEW OF DISCHARGE OMB No. 0704-0004
FROM THE ARMED FORCES OF THE UNITED STATES OMB approval expires
(Please read Privacy Act Statement and Instructions on Pages 3 and 4 BEFORE completing this application.) Dec 31, 2017

The public reporting burden for this collection of information is estimated to average 30 minutes per response, including the time for reviewing instructions, searching existing data sources, gathering and
maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other aspect of this collection of information, including
suggestions for reducing the burden, to the Department of Defense, Washington Headquarters Services, Executive Services Directorate, Directives Division, 4800 Mark Center Drive, Alexandria, VA 22350-3100
(0704-0004). Respondents should be aware that notwithstanding any other provision of law, no person shall be subject to any penalty for failing to comply with a collection of information if it does not display a
currently valid OMB control number.

PLEASE DO NOT RETURN YOUR FORM TO THE ABOVE ADDRESS. RETURN COMPLETED FORM TO THE APPROPRIATE ADDRESS ON BACK OF THIS PAGE.

1. APPLICANT DATA (The person whose discharge is to be reviewed). PLEASE PRINT OR TYPE INFORMATION.

a. BRANCH OF SERVICE (Xone) | |ARMY | | MARINE CORPS | NAVY | | ARFORCE | COAST GUARD
b. NAME (Last, First, Middle Initial) c. GRADE/RANK AT DISCHARGE d. SOCIAL SECURITY NUMBER
e. CURRENT MAILING ADDRESS OF APPLICANT OR PERSON NAMED IN ITEM 11 f. TELEPHONE NUMBER (Include Area Code)

(Forward notification of any change in address.)

g. E-MAIL

h. FAXNUMBER (Include Area Code)

2. DATE OF DISCHARGE OR SEPARATION | 4 DISCHARGE CHARACTERIZATION RECEIVED | 5. BOARD ACTION REQUESTED (X all that apply)
(YYYYMMDD) (If date is more than 15 years (X one) CHANGE TO HONORABLE
ago, submit a DD Form 149) HONORABLE
CHANGE TO GENERAL/UNDER HONORABLE
GENERAL/UNDER HONORABLE CONDITIONS CONDITIONS
3. UNIT AND LOCATION AT DISCHARGE UNDER OTHER THAN HONORABLE CONDITIONS CHANGE TO UNCHARACTERIZED (Not applicable
OR SEPARATION . i to Air Force or service members with over 6 months of
BAD CONDUCT (Special Court-Martial only) service)
UNCHARACTERIZED CHANGE NARRATIVE REASON FOR
. SEPARATION:
OTHER (Explain)

6. ISSUES: WHY AN UPGRADE OR CHANGE IS REQUESTED AND JUSTIFICATION FOR THE REQUEST (Continue in Item 13. See instructions on Page 3.)

7. (Xifapplicable) AN APPLICATION WAS PREVIOUSLY SUBMITTED ON (YYYYMMDD)
AND THIS FORM IS SUBMITTED TO ADD ADDITIONAL ISSUES, JUSTIFICATION, OR EVIDENCE.

8. IN SUPPORT OF THIS APPLICATION, THE FOLLOWING ATTACHED DOCUMENTS ARE SUBMITTED AS EVIDENCE: (Continue in Item 14.
If military documents or medical records are relevant to your case, please send copies.)

9. TYPE OF REVIEW REQUESTED (X one)

CONDUCT A RECORD REVIEW OF MY DISCHARGE BASED ON MY MILITARY PERSONNEL FILE AND ANY ADDITIONAL DOCUMENTATION SUBMITTED BY ME.
| AND/OR (counsel/representative) WILL NOT APPEAR BEFORE THE BOARD.

1 AND/OR (counsel/representatlve) WISH TO APPEAR AT A HEARING AT NO EXPENSE TO THE GOVERNMENT BEFORE THE BOARD IN THE WASHINGTON, D.C.
METROPOLITAN AREA

I AND/OR (counsel/representative) WISH TO APPEAR AT A HEARING AT NO EXPENSE TO THE GOVERNMENT BEFORE A TRAVELING PANEL CLOSEST TO

(enter city and state) (NOTE: The Naval and Coast Guard Discharge Review Boards do not have traveling panels.)

10.a. COUNSEL/REPRESENTATIVE (If any) NAME (Last, First, Middle Initial) b. TELEPHONE NUMBER (Include Area Code)
AND ADDRESS (See Item 10 of the instructions about counsel/representative.)

c. E-MAIL

d. FAXNUMBER (Include Area Code)

11. APPLICANT MUST SIGN IN ITEM 12.a. BELOW. If the record in question is that of a deceased or incompetent person, LEGAL PROOF OF
DEATH OR INCOMPETENCY MUST ACCOMPANY THE APPLICATION. If the application is signed by other than the applicant, indicate the

name (print) and relationship by marking a box below.
SPOUSE | | wiDow | | WIDOWER NEXT OF KIN LEGAL REPRESENTATIVE OTHER (Specify)

. CERTIFICATION. I make the foregoing statements, as part of my claim, with full knowledge of the penalties CASE NUMBER
involved for willfully making a false statement or claim. (U.S. Code, Title 18, Sections 287 and 1001, provide (Do not write in this space.)
that an individual shall be fined under this title or imprisoned not more than 5 years, or both.)

a. SIGNATURE - REQUIRED (Applicant or person in Item 11 above) b. DATE SIGNED - REQUIRED (YYYYMMDD)

DD FORM 293, AUG 2015 PREVIOUS Eyz\WSOLETE. Page 1 of 4 Pages
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13. CONTINUATION OF ITEM 6, ISSUES (I applicable)

14. CONTINUATION OF ITEM 8, SUPPORTING DOCUMENTS (If applicable)

15. REMARKS (If applicable)

MAIL COMPLETED APPLICATIONS TO APPROPRIATE ADDRESS BELOW.

ARMY

Army Review Boards Agency

251 18th Street South

Suite 385

Arlington, VA 22202-3531

(See http://arba.army.pentagon.mil)

NAVY AND MARINE CORPS

Secretary of the Navy

Council of Review Boards
ATTN: Naval Discharge Review Board
720 Kennon Ave S.E., Suite 309
Washington Navy Yard, DC 20374-5023

AIR FORCE

Air Force Review Boards Agency
SAF/MRBR

550-C Street West, Suite 40
Randolph AFB, TX 78150-4742

COAST GUARD

Commandant (CG-133)

Attn: Office of Military Personnel

US Coast Guard Stop 7907

2703 Martin Luther King, Jr. Ave., S.E.
Washington, DC 20593-7907

DD FORM 293, AUG 2015
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PRIVACY ACT STATEMENT
AUTHORITY: 10 U.S.C. 1553, Review of Discharge or Dismissal; DoD Instruction 1332.28, Discharge Review Board (DRB) Procedures and Standards;

and E.O. 9397 (SSN), as amended.

PRINCIPAL PURPOSE(S): To apply for a change in the characterization or reason for military discharge issued to an individual. The appropriate Military
Service Discharge Review Board reviews submitted packages and makes determinations. Completed forms are covered by the correction of discharge
review board and official military records SORNs maintained by each of the Military Services. The DoD Systems of Records Notices can be located at

http://dpcld.defense.gov/Privacy/SORNsIndex/DODComponentNotices.aspx.

ROUTINE USE(S): The DoD Blanket Routine Uses found at http:/dpcld.defense.gov/Privacy/SORNsIndex/BlanketRoutineUses.aspx may apply to this

collection.

DISCLOSURE: Voluntary. However, failure to provide identifying information may impede processing of this application. The SSN is used by the Military
Services to ensure the correct individual’s official military personnel file is updated.

Applicable SORNSs:
Discharge Review Board Records:

Army (http://dpcld.defense.gov/Privacy/SORNsIndex/DODwideSORNArticleView/tabid/6797/Article/6000/a0015-185-sfmr.aspx)

Navy/Marine Corps (http://dpcld.defense.gov/Privacy/SORNsIndex/DODwideSORNA rticleView/tabid/6797/Article/6510/nm01000-1.aspx)
Air Force (http://dpcld.defense.gov/Privacy/SORNsIndex/tabid/5915/Article/5899/f036-safcb-a.aspx)

Coast Guard (http://www.gpo.gov/fdsys/pkg/FR-2011-10-28/html/2011-27881.htm)

Official Military Personnel Files:

Army (http://dpcld.defense.gov/Privacy/SORNsIndex/DODwideSORNArticleView/tabid/6797/Article/6131/a0600-8-104-ahrc.aspx)

Navy (http://dpcld.defense.gov/Privacy/SORNsIndex/DODwideSORNArticleView/tabid/6797/Article/6405/n01070-3.aspx)

Marine Corps (http://dpcld.defense.gov/Privacy/SORNsIndex/DODComponentArticleView/tabid/7489/Article/6775/m01070-6.aspx)

Air Force (http://dpcld.defense.gov/Privacy/SORNsIndex/DODwideSORNArticleView/tabid/6797/Article/5876/f036-af-pc-c.aspx)

Coast Guard (http://www.gpo.gov/fdsys/pkg/FR-2011-10-28/html/2011-27881.htm)

INSTRUCTIONS FOR COMPLETION OF DD FORM 293

REQUESTING COPIES OF YOUR OFFICIAL MILITARY PERSONNEL
FILE

Information on how to obtain military or health records is available at
the National Personnel Records Center website at

www.nhara.gov/regional/mpr.html or at your local Veterans
Administration office.

Applicants are strongly encouraged to submit any request for their
military records prior to applying for a discharge review rather than after
submitting a DD Form 293 in order to avoid substantial delays in
processing of the application and scheduling of review. Applicants and
their counsel may also examine their military personnel records at the site
of their scheduled review prior to the review. The Board shall notify
applicants of the date of availability of the records for examination in their
standard scheduling information.

Submission of a request for an applicant's military records (including a
request pursuant to the Freedom of Information Act or Privacy Act) after
the DD Form 293 has been submitted will automatically result in the
suspension of processing of the application for discharge review until the
requested records are sent to an appropriate location for copying, are
copied, and are returned to the possession of the headquarters of the
Discharge Review Board. Processing of the application shall then be
resumed at whatever stage of the discharge review process is practicable.

DD FORM 293 - PLEASE PRINT OR TYPE INFORMATION. (ltems on
the form are self-explanatory unless otherwise noted below.)

ITEM 1b. Use the name which you served under while in the Armed
Forces. If your name has since changed, then also include your current
name after adding the abbreviation "AKA". If the former member is
deceased or incompetent, see ltem 11.

ITEM 1e. Indicate the address to be used for all future correspondence
regarding this appiication. if you change this address whiie this
application is pending, you must notify the Discharge Review Board
immediately. Failure to attend a hearing as a result of an unreported
change in address may result in a waiver of your right to a hearing.

ITEM 2. If you received more than one discharge, the information in this
item should refer to the discharge that you want changed. Discharge
Review Boards cannot consider any type of discharge resulting from a
sentence given by a general court-martial.

ITEM 3. |If the discharge you want reviewed was issued over 15 years
ago, instead of applying on a DD Form 293, you must petition the
appropriate Board for Correction of Military Record using DD Form 149,
Application for Correction of Military Record Under the Provisions of Title
10, U.S. Code, Section 1552.

ITEM 5. If you request a change of narrative reason for separation, you
must list the specific reason for discharge that you believe to be
appropriate, otherwise the Board will presume that you do not want a
change in reason for discharge. If you do not request a change of
discharge characterization in this item, the Board will presume you want to
change discharge to Honorable.

If you were separated on or after 1 October 1982 while in an entry
level status with an under other than honorable conditions discharge and
less than 180 days of active service, you can request a change of
discharge characterization to "Uncharacterized" and discharge reason to
"Entry Level Separation".

ITEM 6. "Issues" are the reasons why you think your discharge should be
changed. You are not required to submit any issues with your application.
However, if you want the Board to respond in writing to the issues of
concern, you must list your specific issues in accordance with those
instructions and regulations governing the Board. Issues must be stated
clearly and specifically. Your issues should address the reasons why you
believe that the discharge received was improper or inequitable. It is
important to focus on matters that occurred while you served in the Armed
Forces.

The following examples demonstrate one way in which issues may be
stated (the example issues do not indicate, in any way, the only type of

SEERE A S feeiTe L Rabiadeabing T =

issues that should be submitted to the Board):

Example 1. My discharge was inequitable because it was based on
one isolated incident in 28 months of service with no other adverse action.

DD FORM 293, AUG 2015
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INSTRUCTIONS FOR COMPLETION OF DD FORM 293 (Continued)

ITEM 6. ISSUES (Continued)

Example 2. The discharge is improper because the applicant's pre-
service civilian conviction, properly listed on his enlistment documents,
was used in the discharge proceedings.

In ltem 6 list each of your issues that you want the Board to address.
There is no limit to the number of issues that you may submit. If you
need additional space, continue in Item 14 or on a plain sheet of paper
and attach it to this application.

NOTE: If an issue is not listed in Item 6, it may result in the Board not
addressing the issue even if the issue is discussed in a legal brief or
other written submissions or at the hearing. Changes or additions to the
list may be made on the DD Form 293 anytime before the Discharge
Review Board closes the review process for deliberation. Please be sure
that your issues are consistent with the Board Action Requested (ltem 5).
If there is a conflict between what you say in your issues and what you
requested in ltem 5, the Board will respond to your issue in the context of
the action requested in Iltem 5. For example, if you request a General
Discharge in ltem 5 but your issue in Item 6 indicated you want an
Honorable Discharge, the Board will respond to the issue in terms of your
request for a General Discharge. Therefore, if you are submitting issues
for the purpose of obtaining an Honorable Discharge, be sure to mark the
box for an Honorable Discharge in Item 5.

Incorporation by Reference. Issues that are listed on a legal brief or
other written submissions may be incorporated by reference in ltem 6.
The reference must be specific enough for the Board to clearly identify
the matter being submitted as an issue. At a minimum, it shall identify
the page, paragraph, and sentence incorporated.

Example: Issue 1. Brief, page 2, paragraph 1, sentences one and two.

Applicants should be as specific as possible with all references so the
Board can clearly distinguish the scope of the issue. Because it is to
your benefit to bring such issues to the Board's attention as early as
possible in the review, if you submit a brief, you are strongly urged to set
forth all such issues as a separate item at the beginning of the brief.

ITEM 8. Evidence not in your official records should be submitted to the
Board before the review date. It is to your advantage to submit such
documentation with this application. This also applies to legal briefs or
counsel submissions. However, you have the right to submit evidence
until the time the Discharge Review Board closes the review process for
deliberation. Documents that are of the most benefit are those which
substantiate or relate directly to your issues in ltem 6. Other documents
that may be helpful are character references, criminal, credit and
employment reports, educational achievements, exemplary post-service
conduct, and medical reports. You should add your name and Social
Security Number to each document submitted. The Board will consider all
documents submitted in your behalf, but will respond in writing only to
those issues set forth in Item 6.

ITEM 9. TYPE OF REVIEW REQUESTED

A Discharge Review is conducted in two basic ways: (1) Records
Review or (2) Hearing.

1. Records Review. You may have the Board conduct a discharge
review based solely on military records and any additional documentation
that you provide. This review is conducted without personal appearance
by you and/or your counsel appearing. A personal appearance hearing
can be requested, however, you forfeit your right to a record review.

ITEM 9. TYPE OF REVIEW REQUESTED (Continued)

2. Hearing. You may appear personally (alone or assisted by a
representative/counsel) before the Board in the Washington, D.C. Metro
Area or before a Traveling Panel of the Board in selected locations
throughout the U.S., if appropriate. The Department of Defense is not
responsible for, nor will it pay for, any costs incurred by the applicant or
representative/counsel for appearance or providing testimony or
documentation. Detailed notification and/or scheduling information for
all personal appearances will be provided after the application has been
processed. In addition, without appearing yourself, you may have your
case presented by a representative/counsel of your choice. NOTE:
The Naval and Coast Guard Discharge Review Boards do not have
traveling panels.

Applicants participating in a personal appearance or hearing
examination may make sworn or unsworn statements, introduce
witnesses, documents, or other information on their behalf. Applicants
may make oral or written arguments personally and/or through
representative/ counsel. Applicants and witnesses who present sworn
or unsworn statements may be questioned by the Board.

FAILURE TO APPEAR AT A HEARING OR RESPOND TO A
SCHEDULING NOTICE. If you do not appear at a scheduled hearing or
respond as required to a scheduling notice, and you did not make a
prior, timely request for a continuance, postponement, or withdrawal of
the application, you will forfeit the right to a personal appearance and
the Board shall complete its review of the discharge based upon the
evidence of record.

ITEM 10.a - d. Omit if you do not have a representative/counsel. If you
later obtain the services of either, inform the Board immediately.

The military services do not provide counsel representation or
evidence for you, nor do they pay the cost of such representation under
any circumstance. The following organizations regularly furnish
representation at no charge to you. Representatives may or may not be
lawyers.

1. American Legion
2. Disabled American Veterans
3. State or Regional Veterans Offices

In addition, there are other organizations willing to assist you in
completing this application and to provide representation at no cost. Itis
to your advantage to coordinate with your counsel prior to submitting
this application. This will insure that your counsel is able to appear at
the location you listed in Item 9. Please note that some of the
organizations listed above only represent applicants who appear before
the Board in the Washington, D.C. Metro Area. Contact your local
veterans affairs office, Veterans Administration Office or veterans
service organization for further information.

ITEM 11. If the former member is deceased or incompetent, the
application may be submitted by the next of kin, a surviving spouse or a
legal representative. Legal proof of death or incompetency and
satisfactory evidence of the relationship to the former member must
accompany this application.

ITEM 12.a. and b. A signature and date entered by the applicant or
person identified in ltem 11 are required.

DD FORM 293, AUG 2015
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APPLICATION FOR'CORRECTION OF MILITARY RECORD '~~~ =~ "~ " | OMB No. 0704-0003
UNDER THE PROVISIONS OF TITLE 10, U.S. CODE, SECTION 1552 OMB approval expires:
(Please read Privacy Act Statement and instructions on back BEFORE completing this application.) 20221031
DO NOT WRITE BELOW
|cAsE NUMBER

SECTION 1: SERVICE MEMBER (The person whose discharge is to be reviewed.) PLEASE PRINT OR TYPE INFORMATION
1. BRANCH AT TIME OF ERROR OR INJUSTICE [ ] ARMY [ ]NAVY [ ] ARFORCE [ | COAST GUARD [ | MARINE CORPS
2. COMPONENT AT TIME OF ERROR ORINJUSTICE [ | REGULAR [ | RESERVE [ | GUARD
3. NAME WHILE Last |

SERVING First Mi Suffix
4. CURRENT NAME | Last |

(if different) First MI| | Suffix

5a. SSN WHILE SERVING - - CURRENT SSN (if different) - - |
5b. (provide, if applicable) [ ] DoD ID Number, [ | SERVICE NUMBER,or [ | TIN N REE

6. MAILING ADDRESS (If Service Member is deceased, skip this question.)
Street

City, State / APO / Country or Foreign Address ZIP
Email Phone

SECTION 2: SEPARATION INFORMATION (if not currently serving)

7. CURRENTLY SERVING? [ ] YES [ ]NO 8. DATE OF SEPARATION (YYYYMMDD)
9. CHARACTER OF SERVICE (If by court-martial, also state Type of Court in space provided.)

[ ] Honorable [] Under Honorable Conditions (General) [ _| Under Other than Honorable Conditions [ ] Bad Conduct Discharge [ | Dishonorable

[] Dismissal [ ] Uncharacterized / Entry Level Separation [_] Other Type of Court
SECTION 3: ERROR OR INJUSTICE

10a. IS THIS A REQUEST FOR RECONSIDERATION OF A PRIOR APPLICATION TO THE BOARD? I:‘ YES D NO
10b. IF YES AND KNOWN, PROVIDE CASE NUMBER AND DECISION DATE (YYYYMMDD)

11. CATEGORY (Select all that apply. Example: Administrative Correction - change in name, DOB, SSN.)

|:| Administrative Correction |:| Pay & Allowance |:| Decoration / Awards |:| Performance / Evaluations / Derogatory Information

[] Disability [] Promotions / Rank [ _| Discharge / Separation [ Other

12. WHAT CORRECTION AND RELIEF ARE YOU REQUESTING FOR THIS ERROR OR INJUSTICE IN THE SERVICE MEMBER'S RECORD? (required)

13. ARE ANY OF THE FOLLOWING ISSUES/CONDITIONS RELATED TO YOUR REQUEST: (Select all that apply.)
[] PTSD [ | TBI [ ]| Other Mental Health | | Sexual Assault/Harassment [ | DADT [ | Transgender [ | Reprisal / Whistleblower
14. WHY SHOULD THIS CORRECTION BE MADE? (required)

15. APPROXIMATE DATES (YYYYMMDD) THE ERROR OR INJUSTICE OCCURRED: AND WAS DISCOVERED:

IF THE DATE OF DISCOVERY IS MORE THAN 3 YEARS AGO, EXPLAIN YOUR DELAY AND WHY THE BOARD SHOULD CONSIDER YOUR
REQUEST. REFER TO BLOCK 18.
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17. DO YOU WISH TO APPEAR AT YOUR [] YES. (N PERSON) [ ] YES. (VA VIDEO / [] NG DER MY APPLICATION
OWN EXPENSE BEFORE THE BOARD IN TELEPHONE) BASED ON RECORDS & EVIDENCE.
WASHINGTON, D.C.? THE BOARD WILL DETERMINE IF WARRANTED.

18. ADDITIONAL REMARKS/CONTINUATION OF INFORMATION (If more space is needed, please submit additional narrative as required.)

SECTION 4: EVIDENCE, RECORDS, AND ADDITIONAL REMARKS

19. IN SUPPORT OF THIS CLAIM, THE FOLLOWING DOCUMENTARY EVIDENCE IS ATTACHED (LIST DOCUMENTS): Example evidence / records:
Separation packet, medical documents (e.g. diagnosis, VA rating), post-service documents (e.g. diplomas, professional certificates, character references),
and/or investigations. (Do NOT submit irreplaceable original documents. They will NOT be returned.)

d.

e. h.

c f. i

LIST ADDITIONAL SUPPORTING DOCUMENTS (if needed)

IMPORTANT NOTE: If the basis of your request involves the effects of one or more physical, medical, mental, and/or behavioral health condition(s) and if
available, please attach copies of any VA rating decisions, relevant medical records, and counseling treatment records.

SECTION 5: CLAIMANT (if other than the Service Member)

20. RELATION TO SERVICE MEMBER
Claimants are normally Service Members seeking to correct their own records. The Service Member or former Service Member is not able to sign the
application because they are [ | deceased, [ | incapacitated, or [ | other

Please designate appropriate signatory below:
I am the heir of the Service Member: [ | widow(er), [ | son, [ | daughter, [ | parent, [ | sibling, [ | Other

Please provide Service Member's death certificate and marriage license or heir's birth certificate, as appropriate to prove relationship.
| am the |:| conservator, |:| guardian, or |:| attorney-in-fact of the Service Member.

Please provide a notarized power of attorney or court appointment of conservatorship or guardianship to prove status.

lamthe [ | spouse, [ ] former spouse, or [ | dependent of the Service Member.

Please provide marriage license, divorce decree, or dependent birth certificate, as appropriate to prove relationship

Last
21. NAME
First Mi Suffix
22. MAILING ADDRESS  Street
City, State / APO / Country or Foreign Address ZIP
Email Phone

SECTION 6: REPRESENTATIVE OR COUNSEL (if applicable)
The following representative is authorized to receive and provide communication regarding this application.

Last
23. NAME

First MI Suffix

24. ORGANIZATION
25. MAILING ADDRESS  Street

City, State / APO / Country or Foreign Address ZIP
Email Phone
SECTION 7: SIGNATURE
26. | WOULD LIKE TO RECEIVE ALL CORRESPONDENCE & DOCUMENTS ELECTRONICALLY.
. - [ ]YEs |[]NO
(This may reduce overall processing time.)

CERTIFICATION: | MAKE THE FOREGOING STATEMENTS, AS PART OF THIS CLAIM, WITH FULL KNOWLEDGE OF THE PENALTIES INVOLVED
FOR WILLFULLY MAKING A FALSE STATEMENT OR CLAIM. (U.S. Code, Title 18, Section 287 and 1001, provide that an
individual shall be fined under this title or imprisoned not more than 5 years, or both.)

27a. SIGNATURE 27b. DATE SIGNED (YYYYMMDD)

|:| Operation Freedom Sentinel (OFS) (01/01/2015 - Present) |:| Persian Gulf War (08/02/1990 - 11/30/1995)

16. IS THIS REQUEST RELATED TO ANY [] Operation Inherent Resolve (OIR) (08/08/2014 - Present) [ Vietnam War (01/01/1961 - 04/30/1975)
OF THESE WARS OR CONTINGENCY

OPERATIONS? ] Charragnay e Freedom (OFF) (871172001 - [ ]Korean War (06/27/1950 - 07/27/1954)
[ ] Operation New Dawn (OND) (09/01/2010 - 12/15/2011) [ _|World War Il (12/07/1941 - 09/02/1945)
[] Yes (Selectallthatapply. [ | No [ ] Operation Iragi Freedom (OIF) (03/19/2003 - 08/31/2010) [_|Other

DD FORM 149, DEC 2019 Page 2 of 3
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INSTRUCTIONS FOR COMPLETION OF DD FORM 149

Under Title 10 United States Code Section 1552, current and former members of the Armed Forces, their lawful or legal representatives, spouses and ex-
spouses of former members seeking Survivor Benefit Program (SBP) benefits, and civilian employees seeking correction of military records other than those
related to civilian employment, who feel that they have suffered an injustice as a result of error or injustice in military records may apply to their respective
Boards for Correction of Military (or Naval) Records (BCMR/BCNR) for a correction of their military records. These Boards are the highest level appellate review
authority in the military. Therefore, applicants must exhaust all other administrative correction and appeal procedures before applying to the Boards.

This form collects the basic data that the Boards need to process and act on the request. Type or print all entries for all applicable items. If the item is not
applicable, enter "NA." If the space provided is insufficient, attach an extra page.

SECTION 3, ITEM 12. State the specific correction of record and all relief desired. If possible, identify exactly what document or information in your record you
believe to be erroneous or unjust and indicate what correction you want made to it. For additional errors or injustices, use Section 8.

ITEM 14. To justify correction of a military record, you must explain and show to the satisfaction of the Board that the alleged entry or omission in the record is in
error or unjust.

ITEM 15. U.S. Code, Title 10, Section 1552(b), states that no correction may be made unless the request is made within three years after the discovery of the
error or injustice, but the Board may excuse failure to file within three years in the interest of justice.

ITEM 16. Indicate whether you attribute the error or injustice to your involvement in a particular war or contingency operation.

ITEM 17. A hearing is not required to ensure the Board's full and impartial consideration of your application. If the Board decides that a hearing is warranted,
you, your witnesses, and your counsel may attend at no expense to the government, except that counsel may be provided if the Inspector General has reported
reprisal against you.

SECTION 4. You are responsible for obtaining and submitting clear, legible evidence to persuade the Board to grant your request, including any evidence that is
not already in your military record. Do not assume a document is in your record. Your evidence should be submitted with this form and may include, for example,
military records and orders, witnesses' sworn affidavits, and a brief of arguments supporting your request. List your evidence in item 19 and, if your case involves
a medical condition, submit relevant medical records and VA rating decisions as noted in item 20. Do not send irreplaceable original documents because they
will not be returned.

SECTION 5. The person whose record will be corrected if relief is granted must sign this form in Section 7. If that person is deceased or incompetent to sign, a
lawful claimant, such as a spouse, widow(er), next of kin (child, parent, or sibling), or legal representative, may sign the form. Proof of death, incompetency, or
power of attorney must be submitted. Former spouses may apply as claimants for SBP issues

SECTION 6. You may want counsel if your case is complex. Some veterans and service organizations furnish counsel without charge. Contact your local post or
chapter.

For detailed information on application and Board procedures, see: Army Regulation 15-185 and www.arba.army.pentagon.mil; Navy - SECNAVINST.5420.193
and www.hg.navy.mil/benr/benr.htm; Air Force Instruction 36-2603, Air Force Pamphlet 36-2607, and www.afpc.randolph.af.mil/safmrbr; Coast Guard - Code of
Federal Regulations, Title 33, Part 52 and www.uscg.mil/Resources/legal/BCMR.

MAIL COMPLETED APPLICATIONS TO APPROPRIATE ADDRESS BELOW

ARMY NAVY AND MARINE CORPS AIR FORCE COAST GUARD

Army Review Boards Agency Board for Correction of Naval Air Force Board for Correction of DHS Office of the General Counsel

251 18th Street South, Suite 385 Records Military Records Board for Correction of Military

Arlington, VA 22202-3531 701 S. Courthouse Rd, Suite 1001 3351 Celmers Lane Records, Stop 0485

http://arba.army.pentagon. mil Arlington, VA 22204-2490 Joint Base Andrews, MD 20762-6435 |2707 Martin Luther King Jr. Ave. S.E.
http://www.secnav.navy.mil/mra/benr | http://www.afpc.af.mil/Board-for- Washington, DC 20528-0485
/Pages/default.aspx Correction-of-Military-Records/ https://www.uscg.mil/Resources/lega

I/IBCMR/

The public reporting burden for this collection of information is estimated to average 30 minutes per response, including the time for reviewing instructions, searching existing data
sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding the burden estimate or burden reduction
suggestions to the Department of Defense, Washington Headquarters Services, at whs.mc-alex.esd.mbx.dd-dod-information-collections@mail.mil. Respondents should be aware that
notwithstanding any other provision of law, no person shall be subject to any penalty for failing to comply with a collection of information if it does not display a currently valid OMB
control number.

RETURN COMPLETED FORM TO THE APPROPRIATE ADDRESS ON PAGE 3.

PRIVACY ACT STATEMENT
AUTHORITY: 10 U.S.C. 1552, Correction of military records: claims incident thereto; and E.O. 9397 (SSN), as amended.
PRINCIPAL PURPOSE(S): To initiate an application for correction of military record. The form is used by Board members for review of pertinent information in making a determination
of relief through correction of a military record. Completed forms are covered by correction of military records SORNs maintained by each of the Services or the Defense Finance and
Accounting Service.
ROUTINE USE(S): The DoD Routine Uses can be found in the applicable system of records notices below:
Army (http://dpcld.defense.gov/Privacy/SORNsIndex/DOD-wide-SORN-Article-View/Article/569931/a0015-185-sfmr.aspx)
Navy and Marine Corps (http://dpcld.defense.gov/Privacy/SORNsIndex/DOD-wide-SORN-Article-View/Article/570411/nm01000-1/)
Air Force (https://dpcld.defense.gov/Privacy/SORNsIndex/DOD-wide-SORN-Article-View/Article/569833/f036-safcb-a/)
Defense Finance and Accounting Service (http://dpcld.defense.gov/Privacy/SORNsIndex/DOD-wide-SORN-Article-View/Article/570192/t7340b/)
Coast Guard (https://www.gpo.gov/fdsys/pkg/FR-2013-10-02/html/2013-23991.htm)
Official Military Personnel Files:
Army (http:/dpcld.defense.gov/Privacy/SORNsIndex/DOD-wide-SORN-Article-View/Article/570054/a0600-8-104-ahrc.aspx)
Navy (http://dpcld.defense.gov/Privacy/SORNsIndex/DOD-wide-SORN-Article-View/Article/570310/n01070-3/)
Marine Corps (http:/dpcld.defense.gov/Privacy/SORNsIndex/DOD-wide-SORN-Article-View/Article/570626/m01070-6/)
Air Force (http://dpcld.defense.gov/Privacy/SORNsIndex/DOD-Component-Article-View/Article/569821/f036-af-pc-c/)
Coast Guard (http://www.gpo.gov/fdsys/pkg/FR-2011-10-28/html/2011-27881.htm)
DISCLOSURE: Voluntary. However, failure by a claimant to provide the information not annotated as “optional” may result in a denial of your application. A claimant's SSN is used to
retrieve these records and links to the member's official military personnel file and pay record.
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February 21, 2023

DAVID HAMILL In reply, refer to:
I 328/SMB

I File Number: | N
— David Hamill

Dear Mr. Hamill:

We made a decision regarding your discharge from military service. Every effort was made to
see that your claim received complete consideration.

This letter tells you what we decided. It includes a copy of our administrative decision that gives
the evidence used and reasons for our decision. We have also included information on what you
can do if you don't agree with our decision, and who to contact if you have questions or need
assistance.

What We Decided

We decided that your military service for the period of January 26, 2009, through March 15,
2013, is dishonorable for VA purposes. You and your dependents aren't eligible for any VA
benefits for this period of military service. Only Veterans with honorable service are eligible for
VA benefits.

There has been no new and relevant evidence submitted to reopen your claim for Character of
Discharge determination.

You may be eligible for treatment at a VA hospital for the condition of Post-Traumatic Stress
Disorder. You should apply for treatment at the nearest VA Medical Center or Outpatient
Treatment Clinic. If you apply in person, please bring this letter. If you apply by letter, include
your VA file number on your letter.

Appx76
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Page 2

File Number:
HAMILL, DAVID

What You Should Do If You Disagree With Our Decision

If you do not agree with this decision, you have one year from the date of this letter to select a
review option to preserve your earliest effective benefit date. Your three review options and their
proper applications are as follows, for a(n):

e Supplemental Claim, complete VA Form 20-0995, Decision Review Request:
Supplemental Claim

e Higher-Level Review, complete VA Form 20-0996, Decision Review Request: Higher-
Level Review

e Appeal to the Board, complete VA Form 10182, Decision Review Request: Board
Appeal (Notice of Disagreement)

Please see the enclosed VA Form 20-0998, Your Right to Seek Review of Our Decision for an
explanation of additional review options. You may obtain any of the required applications by
downloading them from www.va.gov/vaforms/ or by contacting us. You can also learn more
about the disagreement process at www.va.gov/decision-reviews. If you would like to obtain or
access evidence used in making this decision, please contact us as noted below. Some evidence
may be obtained online by signing in at www.va.gov.

You can also ask the Service Department to change the character of discharge or you can apply
for a correction of military records. To request a change, use the enclosed DD Form 293,
Application for the Review of Discharge or Dismissal from the Armed Forces of the United
States. To apply for correction, use the enclosed DD Form 149, Application for Correction of
Military Record under the Provisions of Title 10, U.S. Code, and Section 1552. Send the
completed form to the proper address on the back of the form.

If You Have Questions or Need Assistance

If you have any questions or need assistance with this claim, you may contact us by telephone, e-
mail, or letter.

If you Here is what to do.
Telephone Call us at 1-800-827-1000. If you use a
Telecommunications Device for the Deaf (TDD), the
Federal number 1s 711.

Use the Internet Send electronic inquiries through the Internet at
https://iris.custhelp.va.gov.
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Page 3

File Number:
HAMILL, DAVID

If you

Here is what to do.

Write

VA now uses a centralized mail system. For all written
communications, put your full name and VA file number
on the letter. Please mail all written correspondence to
the appropriate address listed on the attached Where to
Send Written Correspondence.

In all cases, be sure to refer to your VA file number, ]

If you are looking for general information about benefits and eligibility, you should visit our

website at http://www.va.gov or search the Frequently Asked Questions (FAQs) at

https://iris.custhelp.va.gov.

We sent a copy of this letter to your representative, YELENA C DUTERTE, whom you can also

contact if you have questions or need assistance.

Sincerely yours,

Regional Office Director

Enclosures:  Administrative Decision dated May 15, 2014
Where to Send Written Correspondence
VA Form 20-0998
DD Form 149
DD Form 293

B YELENA C DUTERTE
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AFFIDAVIT

I, Yelena Duterte, having been first duly sworn, provide this Affidavit in support of the Petitioner’s
Request for Class Action Certification.

1.

I am the Director of the Veterans Legal Clinic at University of Illinois Chicago School of
Law.

On April 11, 2022, I sent out a survey created by law students to a listserv that is hosted by
William & Mary Law School’s Veterans Benefits Clinic.

The listserv consists of attorneys in law school veteran legal clinics, legal aid organizations,
and law firms that provide pro bono services to veterans.

As an introduction to the survey, I wrote:

“The UIC Law Clinic is looking into creating a Class Action for Veterans that are
experiencing issues with the VA in processing a COD review. This could include extensive
delays in receiving an answer from the VA spanning multiple years. It could also include
inadequate answers from the VA that lack an explanation for the denial.

Some examples include:

-VA making a Chapter 17 decision, without the underlying COD determination.

-VA relying on an old COD determination and not considering whether there is new/material
or new/relevant evidence.

-VA refusing to make a decision on a COD”

The survey was created in a software called Qualtrics, which provides a platform to receive
survey responses online.

The responses herein were collected between April and November 2022, with most of the
responses being received in May 2022.

We received twenty response to the survey, with five of the respondents denying that they
have seen this issue.

The attached exhibit is a true and correct copy of the summary of results generated by
Qualtrics, except Questions 10-14, which asked for respondents’ names, emails, phone
number, and whether they agree to be contacted has been removed. Although the survey starts
at “Q3,” this is the first question of the survey and appears to be a clerical error.

The Qualtrics results collates answers to multiple-choice questions into bar graphs. For example,
for Question 3 (Q3), five attorneys chose the option that they had :-2 clients who are facing this type
of issue; four attorneys chose the “3-5 clients” option; three attorneys chose 6-10 clients; and three
attorneys reported they have 11 or more clients facing this issue. For survey questions soliciting
respondent-generated text, the Qualtrics results lists the various responses given.

Page 1 of 2
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I hereby certify, under penalty of perjury, that the information contained in this affidavit is
true and correct.

STATE OF - )
) SS
COUNTY OF )
’ n - ; /
Vel D yieri /=
PRINT FULL NAME SIGNATURE
Sworn to and subscnbed before me this &?{/{" day of H/? 0r C’é& , 20 2, 3
et/ /{ (4 LL/Z/L/ /QL//V
Notary \/

OFFCIAL SEAL
MARIA DIAZ

NOTARY PUBLIC - STATE OF ILLINOIS ¢
MY COMMISSION EXPIRES:03/22/23

Page 2 of 2
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Default Report

Vets Class Action Survey
November 6, 2022 9:53 AM MST

Q3 - How many clients do you currently represent who are facing this issue?

0 05 1 15 2 25 3 35 4 45 5 55

Std
# Field Minimum Maximum Mean . Variance Count
Deviation

How many clients do you currently represent who are facing this

1 o 1.00 5.00 2.70 1.38 1.01 20
#  Field Choice
Count
10 25.00% 5
2 12 25.00% 5
3 35 20.00% 4
4 610 15.00% 3
5 11+ 15.00% 3
20

Showing rows 1 - 6 of 6
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Q4 - Do you have clients who are waiting for a determination from their initial COD

claim?

Yes; If so, how many
clients?

0 05 1 15 2
# Field
1 Do you have clients who are waiting for a determination from their
initial COD claim? - Selected Choice
#  Field

1 Yes; If so, how many clients?

2 No

25 3 35
Minimum Maximum
1.00 2.00

Showing rows 1 - 3 of 3

Q4_1_TEXT - Yes,; If so, how many clients?

Yes; If so, how many clients?

Appx82

Mean

Filed: 12/02/2024

Std
Deviation

0.48

a

Variance

0.23

55

Count

Choice
Count

37.50%

62.50%

3

5
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Q5 - Do you have clients who have received a Ch. 17 determination without the

underlying COD?

Yes; If so, how many
clients?

(=}
(=}
a
[N
[N
5
N

# Field

Do you have clients who have received a Ch. 17 determination
without the underlying COD? - Selected Choice

# Field

1 Yes; If so, how many clients?

2 No

25 3 35
Minimum Maximum
1.00 2.00

Showing rows 1 - 3 of 3

Q5_1_TEXT - Yes,; If so, how many clients?

Yes; If so, how many clients?

35

Appx83

Mean

Std
Deviation

0.48

a

Variance

0.23

55

Count

Choice
Count

37.50%

62.50%

3
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Q6 - Did the VA deviate from the standard process of review for your clients’ COD claim?

Yes; please explain
below

No
Other; please
explain below
0 1 2 3 4 5 6 7
. - . Std .
# Field Minimum Maximum Mean L Variance Count
Deviation

Did the VA deviate from the standard process of review for your

1 clients’ COD claim? - Selected Choice 1.00 3.00 1.25 0.66 0.44 8
4 Field Choice
Count
1  Yes; please explain below: 87.50% 7
2 No 0.00% O
3 Other; please explain below: 12.50% 1
8

Showing rows 1 - 4 of 4

Q6_1_TEXT - Yes; please explain below:

Yes; please explain below:

two cases VA failed to initiate COD for very long time, one still pending since 2015; one speedy denial of supplemental claim on COD without re-
reviewing anything; never put "sanity" at issue in cases where MH claimed or apparent; improper insanity determinations; other issues too

Did not reopen the COD issue when new/relevant evidence of mental health disorder existed at the time of discharge, was submitted with
application for disability compensation.

did not apply benefit of the doubt standard. Did not provide rationale for finding misconduct to be willful and persistent.
Refused to consider after initial COD many years ago. Told clients that they couldn't reconsider unless clients got a discharge upgrade.

CP exam on insanity issue was botched
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Yes; please explain below:

In multiple ways. They never get it right. Ever.

Q6_3_TEXT - Other; please explain below:

Other; please explain below:

| don't think the VA has a standard process.
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Q7 - Have you filed a writ of mandamus?

Yes; please provide
case number below

0 1 2 3 4 5 6 7
# Field Minimum Maximum Mean Std Deviation Variance Count
1 Have you filed a writ of mandamus? - Selected Choice 1.00 2.00 1.88 0.33 0.11 8
# Field Choice
Count
1  Yes; please provide case number below: 12.50% 1
2 No 87.50% 7
8

Showing rows 1 - 3 of 3

Q7_1_TEXT - Yes; please provide case number below:

Yes; please provide case number below:

Yes
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Q8 - Have you attempted to get an answer from the VA outside of a writ?

Yes; please explain

below
No

0 05 1 15 2 25 3 35 4

# Field Minimum Maximum Mean
Hav m n answer from the VA i f a writ? -
1 ave you attempted to get an answe 9 the VA outside of a writ 1.00 200 138
Selected Choice

#  Field

1  Yes; please explain below:

2 No

Showing rows 1 - 3 of 3

Q8_1_TEXT - Yes; please explain below:

Yes; please explain below:

we are in appeals process on some matters; in one case (and prior cases) we reached out to RO staff
Appeal via HLR/informal conference and requested an informal hearing on the COD issue.

Contacted CMAs and director of offices who manage COD claims of clients affected.

In some cases, | send emails to Regional Office leadership in an effort to get a proper result.

Yes

Appx87

Std
Deviation

0.48

a

Variance

0.23

55

Count

Choice
Count

62.50%

37.50%

5
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Q9 - Additional comments

Additional comments

VA consistently refuses to review COD claims which were denied decades ago. Never reviews insanity without being forced. Often uses the wrong
standard.

| frequently talk with VA staff and judges about these processing issues. The Board is often difficult, but usually does the right thing. Cases with
mandamus are 19-8241; 20-4745; 20-2547; 17-1998; 20-5726;

We are representing clients who have previously received unfavorable CODs and have come to us with a new diagnosis of PTSD/MST etc. We are
trying to get the VA to re-evaluate these. There are long delays. The VA also says that they will not consider BCDs without a strong insanity
argument.
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AFFIDAVIT

I, Yelena Duterte, having been first duly sworn, provide this Affidavit in support of the Petitioner’s
Request for Class Action Certification.

1. I'am the Director of the Veterans Legal Clinic at University of Illinois Chicago School of
Law.

2. In addition to representing Mr. Hamill, I represent at least three other veterans who have
received Chapter 17 decisions, without an underlying character of service determination.

3. Most recently, I have seen this very issue happen with a veteran I will call “Veteran C.”
4. The Veterans Legal Clinic has represented Veteran C since 2021 on his VA benefits claim.

5. He originally filed for benefits in 1977, but was denied benefits due to his less-than-
honorable discharge characterization.

6. Veteran C applied for compensation in April 2021.

7. In December 2021, VA sent him a character of discharge letter, explaining that “[a]ny time
a Veteran receives a discharge that is not ‘honorable,” VA must decide whether that
Veteran is eligible for VA benefits . . . As long as we decide that your service was not
‘dishonorable,” you will be eligible for VA benefits.”

8. Inresponse, Veteran C provided a statement about his service and provided a copy of his
military records, which the VA did not have in its possession, yet.

9. VA attempted to obtain his military records through the NPRC, but did not receive them
until October 2022.

10. In January 2023, VA issued a Chapter 17 decision, but did not make a decision as to his
character of service.

11. In February 2023, I emailed the Veterans Service Center Manager (VSCM) from the New
Orleans Regional Office to fix the error, since the New Orleans Regional Office made the
Chapter 17 Decision.

12. The VSCM from the New Orleans Regional Office responded via email to me, explaining
that the “[n]otification letter, dated August 8, 1977, notified [Veteran C] of that decision
along with his appeal rights . . . The letter that was sent in December 2021 indicating a
review of the character of his service would occur was sent in error and should not have
been sent . . . [Veteran C] can submit the attached DD From 149 to the Military Review
Board. The form indicates where it should be sent once completed based on branch of
service. If [Veteran C] believes VA did not have all of the information during the initial
COD determination, he can request VA look at that decision again based on new evidence
submitted.”

Page 1 of 2
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13. The email from the VSCM does not provide Veteran C with proper appellate rights to
appeal whether VA already received new and relevant evidence.

I hereby certify, under penalty of perjury, that the information contained in this affidavit is
true and correct.

STATE OF )
) SS
COUNTY OF )

Yelgna Doy A

PRINT FULL NAME SIGNATORE,

Sworn to and subscribed before me this @ gt day of m aiféh , 20 35 )

i (o L7 [ ] Notary Seal
;7/);( [/W[, ZQ{ %’)&/ .
otary\Rublic OFFICIAL SEAL
MARIA DIAZ
NOTAR™ ©JBLIC - STATE OF ILLINOIS
MY AHSSION EXPIRES:03/22/7

A e e

P
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IN THE UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

DAVID A. HAMILL
Petitioner,

V. Docket No.:

DENIS MCDONOUGH,
Secretary of the U.S.
Department of Veterans Affairs,

N N e N N N N N

Respondent.

PETITION FOR EXTRAORDINARY RELIEF IN THE
NATURE OF A WRIT OF MANDAMUS

Pursuant to U.S. Vet. App. R. 21, Veteran David A. Hamill petitions this Court for
extraordinary relief in the nature of a Writ of Mandamus directed to the Respondent, Denis
McDonough, Secretary of the U.S. Department of Veterans Affairs (“VA”). Mr. Hamill
(“Petitioner”) petitions the Court to compel the Secretary to adjudicate his claim for a character of
service determination (“COD”) on the merits. In support of his verified petition, Petitioner alleges
the following:

THE PARTIES

1. Petitioner David A. Hamill is a Veteran who served in the U.S. Marine Corps from

January 23, 2009, to March 15, 2013.

2. Respondent Denis McDonough is the Secretary of VA and is named herein solely in
his official capacity.

JURISDICTION

3. This Court has jurisdiction over the subject matter of this action based upon (1) All

Writs Act, 28 U.S.C. § 1651(a) (2012) and (2) 38 U.S.C. § 7261(a)(2). Further,
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jurisdiction is based upon the general supervisory authority of the United States Court
of Appeals for Veterans Claims (“this Court”) over VA, as conferred by the Veterans
Judicial Act of 1988. Finally, this Court may hear this Petition in aid of the Court’s
potential jurisdiction over Petitioner’s future claims.

FACTS AND PROCEDURAL HISTORY

Petitioner served in the United States Marine Corps from January 2009 through March
2013. Exhibit A, DD-214.

In 2013, Petitioner filed a claim for benefits for post-traumatic stress disorder
(“PTSD”), other mental health issues, and back pain. Exhibit B, VA Form 21-526EZ.
After filing this claim, Petitioner received a letter back from the VA stating “Anytime
a veteran receives a discharge that is not “honorable”, we have to decide if you are
eligible for VA benefits. The military has said your service was not “honorable.”
Therefore, we have to make a decision about your service. As long as we decide that
your service was not “dishonorable”, you will be eligible for VA benefits.” Exhibit C,
VCAA — DTA Letter September 4, 2013.

In an Administrative Decision letter dated in May 2014, it was decided that because of
Petitioner’s Other than Honorable (“OTH”) discharge from the Marine Corps he would
only be eligible for Chapter 17 medical benefits. Exhibit D, Administrative Decision
May 5, 2014.

In May 2017, Petitioner filed for benefits including PTSD, Chronic Fatigue Syndrome,
Fibromyalgia, Chronic depression, lower back pain, and hearing loss. Exhibit E, VA

From 21-526EZ, May &, 2017.
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On July 21, 2017, the VA denied Petitioner’s request, since no new evidence was
submitted. Exhibit F, VA Denial July 21, 2017.

In March 2021, Petitioner filed an Application for Compensation and Supplemental
Claim for PTSD, Chronic Fatigue Syndrome, Fibromyalgia, Depression, Lower Back
Pain, and Hearing Loss. Exhibit G, 526EZ and Supplemental Claim March 10, 2021.
When the decision was rendered, it failed to address the COD determination and only
informed Petitioner that he would be receiving Chapter 17 benefits for PTSD. Exhibit
H, Decision May 19, 2021.

On July 07, 2021, Petitioner, through his counsel, sent a letter to the VA Regional
Office (“R0O”) asking for the character of service determination to be made. Exhibit I,
Letter from UIC Law Veterans Legal Clinic July 7, 2022.

On July 13, 2022, the VA responded to Petitioner’s letter stating that Petitioner “can
also ask the Service Department to change the character of discharge or [Petitioner] can
apply for correction of military records.” Exhibit J, VA Letter July 13, 2022.

SUMMARY OF THE ARGUMENT

Petitioner is entitled to Writ of Mandamus because Respondent has refused to

acknowledge, let alone adjudicate, Petitioner’s COD claim on the merits despite having a statutory

obligation to do so. See 38 U.S.C. § 511(a). In 2014, Petitioner received a COD determination

stating that because of his other than honorable (“OTH”) discharge status he would be eligible for

Chapter 17 medical benefits. Petitioner then filed an application for benefits and a supplemental

claim for service connection in March of 2021. The decision rendered May 2021 only informed

Petitioner that he would be receiving Chapter 17 medical benefits, but no COD decision was made

despite Petitioner making a subsequent request. Even following Petitioner’s separate request, the
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only communication he received from the VA instructed Petitioner to turn to the service
department.

However, this Court has explained in Harris v. McDonough that such an option, while
permissible, is an inadequate means of relief because the ¥4 must adjudicate COD claims, not
service departments and neither the VA nor this Court have jurisdiction over the service
department. Submitting new and material evidence is similarly inadequate because there is no
lawful grounds upon which the Secretary may decline to adjudicate a claim because evidence
already-submitted is not new and material. Finally, and most significantly, Petitioner’s statutory
right to an appealable decision demonstrates not only Petitioner’s clear and indisputable right to a
writ, but also that the circumstances show that issuance of a writ is warranted in this case.

ARGUMENT
L. THE VETERAN IS ENTITLED TO A WRIT OF MANDAMUS BECAUSE THE

VA HAS FAILED TO ADJUDICATE HIS COD CLAIM, AND NO

ALTERNATIVE MEANS EXISTS TO COMPEL THE VA TO ACT.

Petitioner is seeking relief by way of writ of mandamus pursuant the All Writs Act, 28
U.S.C. § 1651(a). The United States Court of Appeals for Veterans Claims “has authority to issue
extraordinary writs in aid of its prospective jurisdiction pursuant to the All Writs Act.” Harris v.
McDonough, 33 Vet. App. 269, 273 (2021).

Writs of mandamus are a drastic remedy and should only be used “in extraordinary
situations.” Id. (quoting Kerr v. U.S. Dist. Ct. for N. Dist. of Cal., 426 U.S. 394, 402 (1976)
(internal quotations omitted). For this Court to issue a writ, the three “Cheney” conditions must
be met: “(1) [t]he petitioner must demonstrate the lack of adequate alternative means to obtain the
desired relief, thus ensuring that the writ is not used as a substitute for the appeals process; (2) the

petitioner must demonstrate a clear and indisputable right to the writ; and (3) the Court must be
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convinced, given the circumstances, that issuance of the writ is warranted.” Id. See also Cheney v.
United States Dist. Court, 542 U.S. 367, 380-81 (2004); Kelley v. Shinseki, 26 Vet. App. 183, 186-
92 (2013).

L. Petitioner Has No Adequate Alternative Means Of Relief

a. Seeking A Discharge Upgrade Is An Inadequate Alternative

This Court should find that Petitioner has exhausted all options, has no adequate alternative
means of relief, and as such, that issuance of a writ is warranted. In Harris v. McDonough, this
Court made clear that merely seeking a discharge upgrade (“DU”) from service department is an
inadequate means of relief when the VA skirts its “statutory obligation to adjudicate VA benefits
claims.” Harris, 33 Vet. App. at 271. There, the VA regional office (“RO”) denied a Veteran
(“Harris™) discharged OTH due to a pattern of misconduct. /d. Later, a 2010 administrative
decision found his COD was considered dishonorable based on willful and persistent conduct and
there was no evidence or allegation of insanity. /d. Despite submitting additional evidence and
filing a claim for service-connected PTSD in 2015 and 2018, the RO repeatedly stated it was
unable to process his claims because the initial COD determination was final. /d. Harris then filed
a Notice of Disagreement (“NOD”), which the RO ultimately refused to accept because the one-
year time limit to appeal the 2010 decision passed and was final. /d. The RO advised Harris that
he could file a supplemental claim, request higher-level review, or appeal to the Board if he
disagreed with its decision. /d.

After Harris petitioned for a writ of mandamus, this Court rejected the Secretary’s
argument that merely asking the service department for a DU constituted adequate means of relief
because “VA adjudicators, not the service departments, must ‘make a formal character of

discharge (“COD”) determination when presented with a claim of benefits predicated on a service
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member’s other than honorable service.”” Id. at 273 (quoting Robertson v. Shinseki, 26 Vet. App.
169, 175 (2013), aff’d sub nom. Robertson v. Gibson, 59 F.3d 1351 (Fed. Cir. 2014)) (emphasis
added). Thus, while petitioners “may [ask the service department for a DU], their “ability to seek
administrative relief from a service department [does not] prevent[] [petitioners] from obtaining a
writ compelling action by the VA4.” Id. at 273-74 (emphasis in original).

Here, as in Harris, Petitioner submitted new and material evidence in support of his
supplemental VA benefits claim for his PTSD after being informed that his OTH left him eligible
only for Chapter 17 medical benefits. While the RO here did award service-connection for his
PTSD, it failed to even acknowledge his COD claim in making that determination—rendering no
decision as to his COD. Yet, despite Petitioner’s subsequent letter requesting that this claim be
adjudicated, the VA advised Petitioner that he “can also ask the Service Department to change the
character of discharge or [Petitioner] can apply for correction of military records.” (VA Letter,
July 13, 2022).

However, like Harris, the Secretary has failed to show how turning to the service
department— “an entity over which neither the Secretary nor this Court has jurisdiction . . . —is
an adequate alternative means of obtaining relief from the VA’s alleged failure to carry out its
statutory obligation to issue a decision affecting the provision of VA benefits or is any way related
to the regular appeals process for such decisions|.]” /d. at 274 (emphasis added). What the veteran
sought in Harris is precisely what Petitioner seeks: “a VA decision that will allow him to avail
himself of the regular appeals process, not a substitute for that process.” Id. Hence, as this “Court
[could not] conclude that the possibility of seeking a discharge upgrade from the service

department [was] an adequate alternative means for Mr. Harris to obtain relief that would bar
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issuance of a writ,” this Court should make the same conclusion as to Petitioner. Harris, 33 Vet.
App. at 274.
a. Submitting New And Material Evidence Is Also Inadequate

The Harris court also rejected the notion that submitting “new and material evidence as to
[Harris’s] [COD]” would constitute an adequate alternative means of relief in lieu of issuing a writ.
Id. at 274-75. Even if the Secretary were to raise that argument here, Harris explained that such
an argument rests, “at least in part, on two interrelated assumptions.” /d. at 274.

The first assumption, like in Harris, is that the evidence Petitioner submitted in support of
his PTSD claim was “not material and, therefore, [Petitioner] has not yet met his burden to reopen
the COD determination.” Id. at 274. However, the Secretary could not explain in Harris, and
cannot explain now, “why a claimant’s failure to present a winning argument allows VA to evade
its statutory obligation to issue a decision affecting the provision of VA benefits.” Id. See also 38
U.S.C. § 511(a). As this Court pointed out, there is simply no “authority permitting VA to decline
to adjudicate a request to reopen a claim based on new and material evidence on the basis that the
evidence in question is not new and material.” Id. at 274-75.

The second assumption upon which that argument rests, however, “hits at the crux” of
Petitioner’s dispute. I/d. at 275. Similar to Harris, Petitioner “may not appeal” the decision
awarding his PTSD benefits because no COD determination was even made and, as such, is “not
a decision subject to appeal.” Id. However, “a decision subject to appeal is, in essence, the relief
[Petitioner] seeks, and to which he is statutorily entitled.” Id. See 38 U.S.C. § 511(a). Therefore,
because Petitioner’s “entitlement to a decision is guaranteed by statute,” this Court should
“decline[] to accept” any “assertion that filing a second request to reopen the COD determination

based on new and material evidence is an adequate alternative means to obtaining a decision as to
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the first request to reopen.” Id. (emphasis in original). Like the veteran in Harris, Petitioner simply
“wants VA to issue an appealable decision regarding his . . . character of his discharge.” /d.
Moreover, “it is clear” from the VA’s failure to adjudicate his COD claim when it awarded
Petitioner his Chapter 17 medical benefits and its reply to his subsequent request for COD
adjudication that he may ‘“ask the Service Department to change the character of discharge or
[Petitioner] can apply for correction of military records,” (VA Letter, July 13, 2022), that the VA
“has not issued, and does not intend to issue, such a decision.” 1d.

In sum, as Petitioner is statutorily “entitled to VA issuance of a decision regarding”
adjudication of his COD claim “that is ‘subject to one review on appeal’ to the Board,” this Court
should find that Petitioner has satisfied the first Cheney condition and has no adequate alternative
means of relief barring issuance of a writ. /d. at 276 (quoting 38 U.S.C. § 7104(a)).

IL. Petitioner Has A Clear And Indisputable Right To The Writ As The Secretary
Has Failed To Perform His Statutory Duties

Petitioner has a clear and indisputable right to the writ because the Secretary is statutorily
required to “decide all questions of law and fact necessary to a decision by the Secretary under a
law that affects the provision of benefits by the Secretary.” 38 U.S.C. § 511(a). The VA
acknowledged this obligation in response to his 2013 application for VA benefits. Upon receipt of
Petitioner’s application, the VA responded stating, “[a]nytime a veteran receives a discharge that
is not ‘honorable’, we have to decide if you are eligible for VA benefits. The military has said your
service was not ‘honorable.” Therefore, we have to make a decision about your service. As long
as we decide that your service was not ‘dishonorable’, you will be eligible for VA benefits.”
(VCAA/DTA Letter, September 4, 2013). Despite the VA’s acknowledgment in this regard, it has
failed to adjudicate Petitioner’s COD claim when it decided to award Chapter 17 medical benefits

and again after Petitioner’s subsequent request that the VA do so.
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Indeed, as explained above, “petitioners have a statutory right to decisions affecting the
provision of benefits,” and have a ‘clear and undisputable right to such a decision.”” Harris, 33
Vet. App. at 276 (citing 38 U.S.C. § 511(a) and Chisolm v. McDonald, 28 Vet. App. 240, 243
(2016) and quoting Rosinski v. Wilkie, 31 Vet. App. 1, 11 (2019)). Thus, this Court should find
that “[P]etititoner[] [has] show[n] a clear and indisputable right to issuance of a writ” and that the
second Cheney condition “is met.” Id. See Cheney, 542 U.S. at 381.

III.  The Circumstances Show That Issuance Of The Writ Is Warranted

As this Court has explained and Petitioner has reiterated, Petitioner “has a statutory
entitlement to issuance of a VA decision that, if adverse to him, he may appeal to the Board and
the Court[.]” Harris, 33 Vet. App. at 276. See also 38 U.S.C. § 511(a) (stating that “[t]he Secretary
shall decide all questions of law and fact necessary to a decision by the Secretary under a law that
affects the provision of benefits . . . ”’) (emphasis added); 38 C.F.R. § 3.156(d) (“If new and relevant
evidence . . . is presented or secured with respect to the supplemental claim, the agency of original
jurisdiction will readjudicate the claim taking into consideration all of the evidence of record.”)
(emphasis added); 38 C.F.R. § 3.2501 (defining “new and relevant evidence” as “evidence not
previously part of the actual record before agency adjudicators [and] [r]elevant evidence is
information that tends to prove or disprove a matter at issue in the claim [that] includes evidence
that raises a theory of entitlement that was not previously addressed.”). Additionally, “because
[Petitioner] is entitled to issuance of a decision of which the over which the Court may ultimately
have jurisdiction, VA’s refusal to issue that decision frustrates judicial review.” Harris, 3 Vet.
App. at 276. Given that Petitioner lacks “adequate alternative means of relief” and judicial review

is frustrated due to the VA’s inaction, this Court should find that “a writ is necessary to protect
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[this Court’s] potential jurisdiction in this matter” and that the circumstances in toto show that
issuance of a writ is warranted. /d.

CONCLUSION

WHEREFORE, Petitioner respectfully requests this Court to issue an order directing the
Secretary and his agents to make a character of service determination on the decision of the

Supplemental Claim that rendered in May 2021.

Dated: December 19, 2022
Respectfully submitted,

/s/ Yelena Duterte
Yelena Duterte
Counsel for the Veteran/Petitioner
Director Veterans Legal Clinic
UIC School of Law
300 S. State St., MC 300
Chicago, IL 60604
(312) 427-2737 ext. 843
Yduter2@uic.edu
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IN THE UNITED STATES COURT OF APPEALS
FOR VETERANS CLAIMS

DAVID A. HAMILL,
Petitioner,
Vet. App. No. 22-7344

V.

DENIS MCDONOUGH,
Secretary of Veterans Affairs,

)
)
)
)
)
)
)
)
)
)

Respondent.

ANSWER TO THE COURT ORDER DATED DECEMBER 22, 2022

Pursuant to the United States Court of Appeals for Veterans Claims Rule
21(d), Respondent, Denis McDonough, Secretary of Veterans Affairs, submits
this response to the Court's December 22, 2022, Order, which directed
Respondent to file, a response to Petitioner’s petition for a writ of mandamus.
[December 19, 2022, Petition at 1-10 (1-56)]. In his Petition, Petitioner requests
that this Court issue an order directing Respondent to adjudicate his character of
service determination (COD) on the merits. Respondent hereby provides the
following response to the Court’s order to provide the Court with the information
necessary to determine whether issuance of a writ of mandamus is justified. For
the reason set forth below, the Court should dismiss the Petition as moot.

Petitioner served in the U.S. Marine Corps from January 2009 through
March 2013 at which point he was separated with an Other than Honorable

(OTH) discharge. See [Petition, Exhibit A (DD 214)]. In 2013, Petitioner filed a
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claim for benefits for, inter alia, posttraumatic stress disorder (PTSD). See
[Petition, Exhibit B (Apr. 2013 claim for disability compensation)]. VA
subsequently issued an Administrative Decision finding that Petitioner's COD
was a bar to all benefits administered by VA under 38 C.F.R. § 3.12(c)(6) and 38
U.S.C. § 5303(a) but found that he is entitled to health care under Chapter 17 for
disabilities deemed service-connected for his period of service. See [Petition,
Exhibit D (May 2014 Administrative Decision)]. Petitioner did not appeal this
decision.

In May 2017, Petitioner filed another claim seeking service connection for
PTSD, chronic fatigue syndrome (CFS), fibromyalgia, chronic depression, lower
back pain, and hearing loss. See [Petition, Exhibit E (May 2017 claim for
disability compensation)]. This claim was denied as there was no new and
material evidence presented sufficient to reopen the claim. See [Petition, Exhibit
F (July 2017 decision)]. Petitioner did not appeal this decision.

Thereafter, in May 2021, Petitioner submitted a Supplemental Claim for
PTSD, CFS, fibromyalgia, depression, lower back pain, and hearing loss. See
[Petition, Exhibit G (May 2021 Supplemental Claim)]. VA issued a decision
awarding service connection under Chapter 17 for PTSD. See [Petition, Exhibit H
(May 2021 decision)]. Petitioner did not appeal the decision, however, in July
2022, he submitted a letter to VA requesting that decision regarding his character
of discharge. See [Petition, Exhibit | (July 2022 letter)]. In response, VA sent

Petitioner a letter advising him to ask the Service Department to change the
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character of discharge or apply for correction of military records. See [Petition,
Exhibit J (July 2022 VA letter)].

On February 21, 2023, the regional office (RO) issued a decision which
found that no new and relevant evidence had been submitted to reopen the claim
for a COD determination. [Attachment A].

This Court is bound by the case-or-controversy requirement of Article Ill of
the U.S. Constitution. Mokal v. Derwinski, 1 Vet.App. 12, 15 (1990). When the
relief sought in a petition has been obtained, the appropriate course of action is
for the Court to dismiss the petition as moot. Thomas v. Brown, 9 Vet.App. 269,
270-71 (1996) (per curiam order); Bond v. Derwinski, 2 \Vet.App. 376, 377 (1992)
(per curiam) (“When there is no case or controversy, or when a once live case or
controversy becomes moot, the Court lacks jurisdiction.”).

A person seeking an extraordinary writ must satisfy three conditions:

(1) The petitioner must demonstrate a “clear and
indisputable” entitlement to the writ; (2) the petitioner must
demonstrate that he lacks adequate alternative means to
obtain the desired relief, thus ensuring that the writ is not
used as a substitute for the appeals process; and (3) the
Court must be convinced, given the circumstances, that the
issuance of the writ is warranted.

Ramsey v. Nicholson, 20 Vet.App. 16, 21 (2006) (citing Cheney v. United States

Dist. Ct. for D.C., 542 U.S. 367, 380-81 (2004)).

1 On March 1, 2023, the undersigned contacted Petitioner’s counsel to ensure
receipt of the February 21, 2023, decision. She advised that although she has
not yet received the decision in the mail, she has access to the Veterans Benefits
Management System (VBMS) and has seen the decision.
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In this matter, Petitioner is alleging unreasonable delay. [Petition at 8]
(alleging that VA has failed to adjudicate Petitioner’'s COD claim). When delay is
the basis for a petition, “[tjhe overarching inquiry . . . is ‘whether the agency’s
delay is so egregious as to warrant a mandamus.” Martin, 891 F.3d at 1344
(quoting Telecomms. Research & Action Ctr. V. FCC (TRAC), 750 F.2d 70, 79
(D.C. Cir. 1984)). In Martin, the Federal Circuit held that six factors should be
considered when this Court determines whether unreasonable agency delay
warrants mandamus. /d. at 1345. In TRAC, the U.S. Court of Appeals for the
D.C. Circuit identified six factors relevant to that inquiry:

(1) The time agencies take to make decisions must be

governed by a "rule of reason"; (2) where Congress has provided a

timetable or other indication of the speed with which it expects the

agency to proceed in the enabling statute, that statutory scheme

may supply content for this rule of reason; (3) delays that might be

reasonable in the sphere of economic regulation are less tolerable

when human health and welfare are at stake; (4) the court should
consider the effect of expediting delayed action on agency activities

of a higher or competing priority; (5) the court should also take into

account the nature and extent of the interests prejudiced by delay;

and (6) the court need not "find any impropriety lurking behind

agency lassitude in order to hold that agency action is unreasonably

delayed."
750 F.2d at 80.

Preliminarily, as explained above, the RO has issued an appealable

decision regarding the COD determination. [Attachment A]. Because the RO has

issued an appealable decision on Petitioner's COD determination, there is no

continuing case or controversy before the Court over which it has jurisdiction.
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Therefore, the petition is moot, and dismissal of the petition is appropriate. See
Thomas, 9 Vet.App. at 270-72; Bond, 2 Vet.App. at 377.

Although there has been some delay in the processing of Petitioner’'s
claim, a decision has since been issued and therefore, there has not been
“‘complete inaction” by VA. See Martin, 891 F.3d at 1345-46. Thus, as to the first,
second, and fifth factors, this Court should find that VA’s action has not been
unreasonable and weighs against issuance of a writ. /d. Lastly, the Court should
find that the sixth factor weighs against issuance of a writ because there has
been no showing of impropriety in the agency’s delay.

Petitioner argues that he has submitted new and material evidence in
support of his supplemental claim for his PTSD. See [Petition at 6]. In the
decision issued on February 21, 2023, the RO determined that no new and
relevant evidence was presented to warrant a reopening of the claim for COD
determination. [Attachment A]. Attached to the decision is a notice of Petitioner’'s
appellate rights. See id. If Petition disagrees with the decision, he has one year
from the date of the decision to select a review option. /d.

For the foregoing reasons, the Court should find the petition is moot, and
that issuance of a writ is not warranted based upon consideration of the TRAC
factors.

WHEREFORE, Respondent respectfully requests that the Court dismiss as

moot the petition for a writ of mandamus, as requested by Petitioner.
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IN THE UNITED STATES COURT OF APPEALS
FOR VETERANS CLAIMS

Vet. App. No. 22-7344

DAVID A. HAMILL,

Petitioner,
V.

DENIS MCDONOUGH,
Secretary of Veterans Affairs,

Respondent.

PETITIONER’S REQUEST FOR CLASS CERTIFICATION

AND CLASS ACTION (RCA)
Yelena Duterte (Counsel) Renee Burbank
UIC School of Law National Veterans Legal Services
Veterans Legal Clinic Program
300 S. State St. 1100 Wilson Blvd
Chicago, IL 60604 Suite 900
312-427-2737 ext. 843 Arlington, VA 22209
yduter2(@uic.edu 202-621-5780
Renee.Burbank@nvlsp.org

Counsel for Appellant
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1. Although the Secretary Has Satisfied Petitioner’s Individual Request, This
Petition Is Not Moot

Mr. Hamill’s claim also is not moot, even though his individual request for an
appealable decision has been satistfied. On February 21, 2023, soon after the petition in this
case was filed—and nearly two years after Petitioner received his Chapter 17
determination—the Regional Office issued the Petitioner a decision as to character of
service determination, with proper appellate rights.?*

Nonetheless, his claim is not moot because his claim is capable of repetition yet
evading review, and because it meets the “picking off” exception to mootness. As this
Court found in Godsey, a class-action claim is not necessarily moot upon the termination
of the named petitioner’s claim where other persons similarly situated will continue to be
subject to the challenged conduct.?® The Godsey court found that the petition was not moot,
since the petitioners presented a live case or controversy at the time that they filed their
petition.?® The court noted that to rule otherwise would enable VA to avoid class actions
by “picking off” potential lead plaintiffs by selectively mooting their claims before judicial
resolution.?’

Although VA recently made a decision on Mr. Hamill’s request, he petitioned the
court while this request was still a live case or controversy. VA is attempting to evade

judicial review by deciding his particular matter before this Court has the chance to rule on

24 Exhibit F, Decision, February 21, 2023.

% Godsey v. Wilkie, 31 Vet. App. 207, 217 (2019).
26 14 at 220.

27 Id. at 219.
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the matter. Like in Godsey, VA can easily evade review of the challenged conduct in
Mr. Hamill’s petition by simply issuing the requested decision for his particular case, and
then continuing to engage in this conduct when it decides other class members’ claims or
even future claims of Mr. Hamill’s. Thus, the issue here is capable of repetition, yet evades
review, and the petition is not moot.

Alternatively, if this Court would prefer a named petitioner who still has not
received an appealable COD determination, the petition could be amended in add
additional named petitioners. Yelena Duterte, counsel on the petition, represents other
veterans who are similarly situated and could serve as named petitioners.?® For example:

 Veteran C?° received his original character of service determination in
1977.3° He filed for compensation in April 2021.%! In January 2023, VA
issued a decision approving Veteran C for Chapter 17 benefits, but failed to
decide whether the evidence he submitted towards his character of service
determination was new and relevant.®’>  Rather, VA ignored that
determination entirely, similar to Petitioner Hamill.

Professor Duterte’s caseload—which, as part of a law school clinic setting, is quite
small—includes no less than three other veterans with the similar COD due process issues

as Mr. Hamill.** This further demonstrates what the survey of other practitioners suggests:

that problems relating to COD determinations appear to be a far-ranging and systemic.

28 Exhibit F, Attorney Affidavit.
2 Id.
N 1d.
S d.
32 1d.
3 Id.
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CONCLUSION

In consideration of the above information and evidence presented, the Court should
certify a class. Mr. Hamill and the class members have met all four requirements of Vet.
App. Rule 23(a)!* There are likely thousands of veterans who are waiting on a decision
from VA on their COD claims based on new and relevant evidence and have not received
a decision for their COD.

Mr. David Hamill is an adequate class representative because he has an interest in
vigorously pursuing the claims of the class, and has no interests antagonistic to the interests
of other class members. Even though Mr. Hamill’s request has been satisfied, this petition
is capable of repetition, yet evading review. If the court finds that Mr. Hamill’s petition is
moot, counsel asks the court to allow joinder or, in the alternative, permit counsel to amend
the underlying petition to add class members. Lastly, a class action is superior to other
available methods, as it would achieve “economies of time, effort, and expenses, and
promote uniformity” while not “sacrificing procedural fairness or bringing about other
undesirable results.”!% For the reasons above, we ask this Court to find that this class action

certification is warranted.

193 Vet. App. Rule 23(a) https://www.uscourts.cave.gov/rule23.php
194 King v. United States, 84 Fed. Cl. 120, 128 (2008); see also Curry v. United States, 81
Fed. CI. 328, 337 (2008)
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Respectfully submitted,

/s/ Yelena Duterte
Yelena Duterte (Counsel) Renee Burbank
UIC School of Law NVLSP
Veterans Legal Clinic 1100 Wilson Blvd
300 S. State St. Suite 900
Chicago, IL 60604 Arlington, VA 22209
312-427-2737 ext. 843 202-621-5780
yduter2@uic.edu Renee.burbank@nvlsp.org
Counsel for Appellant

Dated: March 6, 2023
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(i.e., the presumption that VA’s decision complied with section 5104 by expressly
articulating the issues decided).

Second, because the 2021 decision did not satisfy Mr. Hamill’s entitlement to an
appealable decision on the COD issue under Harris v. McDonough, 33 Vet. App. 269
(2021), the Secretary’s February 2023 decision—issued two months after this petition
was filed—is a textbook example of “picking off” a petitioner. Mr. Hamill’s petition
therefore is not moot. Third and last, class resolution is overwhelmingly superior to a
precedential decision. Mr. Hamill’s own case demonstrates that a precedential decision in
Harris was not sufficient for him and similarly situated veterans to receive the decisions
to which they are entitled.

L The Secretary Does Not Distinguish Harris v. McDonough Because Mr.
Hamill Did Not Receive an Implicit Denial.

The Secretary fails to distinguish this case from Harris v. McDonough. 33 Vet.
App. 269 (2021). In that case, Mr. Harris’ character of discharge was found to be
dishonorable for purposes of VA benefits in 2010. /d. at 271. Years later, he filed a claim
seeking service connection for post-traumatic stress disorder and submitted additional
supporting evidence. Id. VA notified him that it was unable to process his claim for
benetits because the April 2010 determination, that his COD was a bar to benefits, was
final. /d. The Court held that Mr. Harris was entitled to an appealable decision as to
whether the evidence submitted since the April 2010 COD determination was new and
material with respect to whether his COD is a bar to VA benefits. Id. at 276. “Mr. Harris

has a statutory entitlement to issuance of a VA decision that, if adverse to him, he may
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appeal to the Board and the Court,” explained the Court. “VA’s refusal to issue that
decision frustrates judicial review.” Id. Mr. Hamill and the class members want the exact
relief this Court already determined Mr. Harris was entitled to: an appealable decision as
to whether they have submitted new and material evidence sufficient to reopen their
CODs. Hamill Petition at 3-4; 33 Vet. App. at 276.

VA’s one and only argument for why Harris does not apply to Mr. Hamill is that
VA implicitly denied Mr. Hamill’s COD determination in 2021. Sec’y’s Resp. at 11. That
argument fails under both (1) the well-established analysis for implicit denials and (2)
the legal presumption that VA complied with its obligations under 38 U.S.C. § 5104

when it issued the 2021 decision.

A. The May 2021 Decision was Not an Implicit Denial Under Cogburn

The decision Mr. Hamill received in 2021 was not an implicit denial of his request
to reopen the COD determination. “[T]he key question in the implicit denial inquiry is
whether it would be clear to a reasonable person that the [Secretary’s] action that
expressly refers to one claim is intended to dispose of others as well.” Adams v. Shinseki,
568 F.3d 956, 964 (Fed. Cir. 2009) (emphasis added). An implicit denial requires
knowledge of the claim, adjudication of the claim, and notice to the veteran of the claim.
Id. at 963-64. It may only be used when VA’s discussion of the claim in its decision is
sufficient to put the veteran on notice that his claim was considered and rejected. Id. The
Court has identified four factors for consideration when determining whether a claim was
implicitly denied: (1) “[t]he relatedness of the claims™; (2) “whether the adjudication

alluded to the pending claim in such a way that it could reasonably be inferred that the
3
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prior claim was denied”; (3) “the timing of the claims™; and (4) whether “the claimant is
represented.” Cogburn v. Shinseki, 24 Vet. App. 205, 212-14 (2010).
1. The relatedness or specificity of the claims

The first factor to be considered is the specificity or relatedness of the claims. This
Court cited some examples for guidance stating it is “important to note whether the
claimant is seeking benefits for a generalized set of symptoms, a specifically diagnosed
disorder, or two (or more) specifically diagnosed disorders that are closely related.”
Cogburn, 24 Vet. App. at 212 (noting examples of related and not related conditions).
Here, the question is whether a petitioner or class member’s claim for service-connected
benefits is sufficiently related to a character of discharge determination.

The Secretary asserts without support that any reasonable person would know
those issues are related because “it is axiomatic that the character of a former
servicemember discharge is the foundation™ of a service-connection claim. Sec’y’s Resp.
at 5-6. Though the Secretary’s counsel may believe there is an obvious connection, it is
far from clear that any reasonable person would believe that a claim granting or denying
service connection for Chapter 17 benefits—i.e., evaluating whether a present disability
was caused or aggravated by service—carries an implicit determination related to the
issues relevant to a COD determination, such as whether the veteran engaged in “willful
and persistent misconduct,” or was discharged for “an offense involving moral turpitude,”
or whether the person “was insane at the time of committing the offense causing [their]

discharge.” 38 C.F.R. § 3.12(b), (d).
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Mr. Hamill sought disability compensation benefits related to a variety of
conditions, ranging from traumatic brain injury to PTSD to acid reflux and irritable bowel
syndrome. See RCA — Exhibit D. There is no indication in the VA’s 2021 decision that it
had made any analysis about whether new and relevant evidence existed related to the
standards of 38 C.F.R. § 3.12. See RCA — Exhibit D. How would a reasonable person
presume that granting service connection for PTSD meant that VA had considered and
rejected that the same evidence was new and relevant to his prior COD determination?
Or that the denial of his acid reflux claim and irritable bowel syndrome claims did the
same? This factor of Cogburn has not been met.

2. The specificity of the adjudication

The second factor of Cogburn, the specificity of the adjudication, is the most
important of the four because “the implicit denial rule is, at bottom, a notice provision.”
Adams, 568 F.3d at 965. Under this factor, the Court must ask, “does the adjudication
allude to the pending claim in such a way that it could reasonably be inferred that the
prior claim was denied?”” Cogburn, 24 Vet. App. at 212.

The answer for Mr. Hamill (and the class) is, quite simply, “No.” The May 2021
decision states only that Chapter 17 benefits were being granted or denied. See RCA —
Exhibit D. A reasonable person is unlikely to be aware of the existence or meaning of
Chapter 17 benefits, and the May 2021 decision does not allude to his character of
discharge also being reviewed or denied. In fact, the May 2021 decision is ambivalent
regarding his character of discharge. The Rating Decision states Petitioner is a “Veteran

of the Gulf War Era” implying that he meets the VA’s definition of Veteran under 38

5
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U.S.C 101(2) (*‘a person who served in the active military, naval, or air service, and who
was discharged or released therefrom under conditions other than dishonorable™)
(emphasis added). The decision never mentions or even alludes to Mr. Hamill’s
characterization of discharge, in either the five numbered decisions, or in the detailed
“reasons for decision.” See RCA — Exhibit D. The codesheet, which the VA has recently
begun including with rating decisions, mentions Petitioner’s character of discharge as
“dishonorable for VA purposes,” but this is an informational inclusion to the rating
decision that summarizes his current status, and not part of the Rating Decision itself. See
RCA — Exhibit D.

Mr. Hamill’s situation is similar to the veteran in /ngram, which as this Court
explained, “when Mr. Ingram was informed that his claim for pension benefits was
denied because his condition was ‘not established as permanent,” he had no reason to
know how a disability compensation claim based on section 1151 might have been
decided by the regional office.” Cogburn, 24 Vet. App. at 212-213. The same is true for
Petitioner. When Mr. Hamill was informed about his entitlement to Chapter 17 benefits
on a variety of conditions, he had no reason to know if his character of discharge
determination was reopened or reconsidered by the regional office. There was no
inclusion of language that clarified 38 U.S.C. chapter 17, no discussion of new and
relevant evidence, no explanation of how 38 C.F.R 3.12(d) was applied, and no updated
Administrative Decision included. See RCA — Exhibit D. Compare that with the February
2023 decision, which the regional office sent to Petitioner well after the May 2021 Rating

Decision under discussion, which includes the specificity of adjudication that signals to a
6

Appx158



Case: 24-1543 Document: 37 Page: 121  Filed: 12/02/2024

reasonable person the character of discharge has been adjudicated. The second Cogburn
factor also has not been met.
3. The timing of the claims

The third Cogburn factor is the timing of the claims. Petitioner filed for service-
connected disability compensation in March 2021. See RCA — Exhibit B. As the
Secretary noted, this claim resulted in the May 2021 rating decision. It is conceded that
this factor alone weighs in favor of an implicit denial.

4. Representation of the Petitioner

The fourth factor in determining if the Petitioner’s character of discharge
determination was implicitly readjudicated is whether the Petitioner is represented by an
attorney. The fourth factor alone, however, cannot support a finding of implicit denial.
Cogburn, 24 Vet. App. at 213 (citing Robinson v. Shinseki, 557 F.3d 1355, 1360 (Fed. Cir.
2009) (affirming this Court’s decision, but cautioning that representation by a lawyer
alone would not permit a finding of waiver)). Moreover, as Judge Schoelen has opined,
“while the presence of counsel can positively influence a claim’s processing and the
claimant’s understanding of VA’s decision on the claim, I do not believe that there is any
basis in law for finding the presence of counsel to alleviate, or alter the scope of, VA’s
obligations to a claimant.” Cogburn, 24 Vet. App.at 218 (concurring opinion).

Here, the RCA submitted supporting evidence that attorney representation does
not support implicit denial. The RCA described a survey of twenty other attorneys who
do not recognize language used in the May 2021 rating decision as an implicit denial of

the claimant’s character of discharge determination. RCA Exhibit A. Therefore, even with
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attorney representation, any “implicit denial” is so stealthy a reasonable attorney is
unable to see it. Again, the language and clarity of the February 2023 decision is the
expected characterization of service decision by attorneys who regularly practice in this
area of the law.

Balancing all four Cogburn factors, Mr. Hamill’s May 2021 decision did not
constitute an implicit denial. His claim, therefore, was not resolved until VA picked off

his claim by issuing an actual decision in February 2023.

B. The Requirements Under the Amended § 5104 Do Not Allow for Implicit
Denials.

The Court’s analysis can end with Cogburn, but the Veterans Appeals
Improvement and Modernization Act (AMA) provides additional reasons why Mr. Hamill
and class members who filed claims under the AMA did not receive “implicit denials.”
Unlike when the implicit denial standard was first pronounced in Deshotel v. Nicholson,
457 F.3d 1258 (2006), the Secretary now must include additional items in its decision
notices, including the issues adjudicated, a summary of the laws and regulations, and in
the case of a denial, identification of elements not satisfied leading to the denial. See 38
U.S.C. § 5104. Congress amended Section 5104 “to help veterans better understand VA’s
decision on their claims.” H.R. Rep No. 115-135 at 3 (2017). By explicitly mandating the
VA to provide the issues it adjudicated, Congress has required that VA be more
intentional in its decisions. Not only is the VA required to identify the issues adjudicated,
it is also now required to provide the regulations it relied upon and the elements not

satisfied. If the VA does not notify the claimant of the denial of a claim, it will continue
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to remain open until VA adjudicates the claim. Cook v. Principi, 318 F.3d 1334, 1340
(Fed. Cir. 2002).

Because the AMA applied to VA’s 2021 decision, the Secretary’s implicit denial
argument is directly inconsistent with the presumption of administrative regularity. That
presumption requires the Court and the parties to presume that the VA’s 2021 decision
complies with 38 U.S.C. § 5104 — meaning that the 2021 decision expressly articulated
all of the issues that the decision resolved. Mr. Hamill’s 2021 decision did not expressly
refer to a COD determination, and, by definition, neither did the VA decision for any
members of the putative class. Moreover, Mr. Hamill’s 202 decision did not set forth the
statutory or regulatory requirements related to new and relevant evidence to adjudicate
Mr. Hamill’s character of discharge determination. Nor did it provide what elements were
not satisfied under new and relevant evidence or 38 C.F.R. § 3.12 to adjudicate the
character of discharge determination.

Therefore, the Court and the parties must presume that VA complied with 38
U.S.C. § 5104 by expressly articulating in its 2021 decision all of the issues the decision
resolved. It therefore inexorably follows that the AMA and 38 U.S.C. § 5104 prevent the
continued application of the implicit denial case law applicable to legacy claims, and this
Court should hold the test does not apply to claims made under the AMA.

Rather than hold that VA implicitly denied the COD issue and, in so doing,
violated Section 5104, the Court should simply hold that there was no implicit denial.
Because VA did not notify Mr. Hamill of its decision declining to reopen or change his

character of discharge determination, the issue is still pending before the VA.
9

Appx161



Case: 24-1543 Document: 37 Page: 124  Filed: 12/02/2024

IL. The “Picking Off’ Exception to Mootness Applies to Petitioner’s Claim.

Because the May 2021 decision was not an implicit denial, Mr. Hamill’s claim
was not resolved until he received a decision in February 2023. Although the Secretary
incorrectly argues otherwise, the “picking off” exception to mootness applies and,
notwithstanding the February 2023 decision, the Court should proceed to the merits of the
petition. RCA at 7-8.

As in Godsey, the Secretary attempts here to evade judicial review by mooting out
the Petitioner’s matter before this Court has the chance to rule on class certification. See
Godsey v. Wilkie, 31 Vet. App. 207 (2019). This is a textbook case of the “picking oft”
exception to mootness. VA cannot simply provide the requested relief to one veteran and
thereby avoid fulfilling its legal duties to other veterans.

The Secretary claims that the “challenged conduct here (alleged failure to issue an
appealable decision) cannot reasonably be construed as inherently transitory because
Petitioner has challenged what is essentially indefinite action (or, more accurately,
indefinite inaction) regarding the issue of COD determinations.” Sec’y’s Resp. at 8
(emphasis in original). This argument is puzzling given this Court’s holding in Godsey, in
which the petitioners also challenged VA inaction and, as explained above, the Court
found the delay they experienced to be “inherently transitory.” Godsey, 31 Vet. App. at
219. The Secretary fails to draw any relevant distinction between the challenged conduct
in Godsey and the challenged conduct at issue here.

The Secretary also argues that, because VA has since amended its M21-1 manual,

the whole purpose of the “picking off” exception to mootness is irrelevant here. Sec’y’s
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Resp. at 8-9. But changing a policy is not the same as actually providing relief to class
members, particularly to those who already received inadequate decisions. In addition,
although it would be inefficient—and contrary to the picking-off exception, if the Court
holds that Mr. Hamill’s petition is moot, counsel is prepared to amend the petition to
substitute other similarly situated veterans for Mr. Hamill. See RCA at 8.

III.  Class Resolution Is Superior to a Precedential Decision

The Secretary has conceded that the proposed class meets the criteria of Rule 23,
including numerosity, commonality, typicality, adequacy, and that the Secretary “has
acted or failed to act on grounds that apply generally to the class, so that final injunctive
or other appropriate relief is appropriate respecting the class as a whole.” Vet. App. R.
23(a). See Sec’y’s Resp. at 14. If the Court agrees mootness does not apply, therefore, the
only class certification factor in dispute is whether class resolution is superior to a
precedential decision. Vet. App. R. 22(a)(3). The history of Mr. Hamill’s own case, the
Secretary’s inadequate remediation of its practices, and the lack of any retroactive
application of a precedential decision all demonstrate the superiority of a class.

A. Mr. Hamill’s individual case demonstrates superiority of class resolution.

First, Mr. Hamill’s own case demonstrates superiority of class resolution. Through
the Harris decision, this Court had already provided a precedential decision on the issue
in this case. The Court opined that a veteran is entitled to an appealable decision as to
whether the evidence submitted after a prior COD determination was new and material or
new and relevant with respect to whether a COD is a bar to VA benefits. That is all Mr.
Hamill seeks for himself and the class.

11
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Yet that precedential decision did not provide relief to Mr. Hamill. In fact, until
Mr. Hamill petitioned this Court, the Secretary had apparently made no steps to
implement Harris. Only after this litigation “brought this issue to VA’s attention™ did VA
admit that its own policies were inadequate and amend the VA Adjudication Procedures
Manual, M21-1. Sec’y’s Resp. at 13. If this Court’s precedential holding in Harris was
not enough to effect a systemic change in the conduct of the VA regional offices, there is
no guarantee that an amendment to the M21-1 Manual will effect a systemic change
either.

Given that the precedential decision in Harris did not provide relief to the class
members, there is no reason to believe another precedential decision would do any more
for the unnamed class. As explained in the RCA, this case meets the standards
promulgated in Skaar and Beaudette for evaluating the superiority of a class. See RCA at
19-20. The Secretary makes conclusory statements that these factors do not weigh in Mr.
Hamill’s favor, Sec’y’s Resp. at 12, but his only real argument is to repeat his flawed
assessment that this case is distinguishable from Harris because in that case, VA issued
no decision, whereas for Mr. Hamill and the proposed class, VA issued decisions that
provided no determination on whether to reopen the COD. See Sec’y’s Resp. at 10-11.

That purported distinction makes no difference. As explained above, VA’s silence
does not constitute a valid, appealable denial. VA must provide a decision on whether
new and material or new and relevant evidence has been submitted on the issue of a
character of discharge determination, and it did not do so for the class. Although each

class member’s claim for benefits and supporting evidence are individual, VA’s
12
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response—or rather, absence of any response on the COD—is identical. Either VA has to
provide an explicit decision on whether to reopen, or it doesn’t. This Court can and
should decide that question for all class members “in one stroke.” Wal-Mart Stores, Inc. v.
Dukes, 564 U.S. 338 (2011).

B. The Secretary’s Reassurances That the VA Will Remedy the Problem
Without Court Involvement Are Unconvincing and Inadequate.

Realizing that VA’s noncompliance with this Court’s holding in Harris was
“problematic,” the Secretary now assures the Court that the agency is addressing the
“larger concerns” raised by this litigation. Sec’y’s Resp. at 13. He explains that he has
updated the M21-1 to conform with Harris, and, for an unspecified group of “potentially
affected claimants,” “has attempted to . . . issue separate COD decisions.” Id.

Those two vague sentences explaining VA’s efforts are wholly inadequate.
Although Petitioners agree that the updated M21-1 provision finally directs VA
decisionmakers to comply with Harris, the Secretary has provided the Court no
information about (1) who VA considers to be a “potentially affected claimant;” (2) what
steps VA has taken to identify those people; (3) how many people are affected; or (4)
whether VA has completed its efforts or if not, when it anticipates finishing. VA has not
even demonstrated what remedy it is providing or proffered a template decision that

shows that claimants are provided with a meaningful implementation of Harris, which is
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particularly concerning given that VA continues to insist that, actually, no COD-related
decision is required under Harris as long as VA issues any decision.!

VA’s failure to voluntarily provide this Court with information that would permit
the Court to fully understand whether and to what extent VA is now complying with
Harris reinforces that a class remedy is superior to a precedential decision in this matter.

C. A Precedential Decision Could L.eave Thousands of Veterans’ Claims in
Indefinite LLimbo

Last, a precedential decision alone would not affirmatively require VA to provide
COD decisions to all veterans who have already received Chapter 17 decisions where VA
failed to address their COD-related claims. See RCA at 20 (citing Tobler v. Derwinski, 2
Vet. App. 8, 14 (1991)). Without class relief, unless a veteran or their advocate realizes
the right under Harris to such a determination and seeks mandamus in this Court, the
request to reopen the COD determination will remain unadjudicated indefinitely.
Providing a remedy for all class members will promote justice and fairness for thousands
of veterans—veterans who, because of their prior negative COD determination, are more
likely to be at risk of homelessness, poverty, and suicide. A class remedy will also

promote efficiency for the VA and for the Court by resolving these veterans’ claims rather

! Because counsel for Mr. Hamill represent numerous veterans, undersigned counsel are
aware of at least one type of document that VA is issuing, apparently in relation to this
case. VA has sent to certain veterans letters that claim they are “Not a New Decision.”
See Exhibit B. By claiming that the document does not provide a new decision, it is
unclear what those documents are, and how, if at all, they affect the claimant’s appellate
rights. These “non-decisions™ have confused, rather than clarified, class members’ rights.
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than letting them languish indefinitely until and unless the veteran demands an appealable
decision, perhaps years in the future.

In conclusion, the Petitioner requests that the Court find that the May 2021
decision was not an implicit denial, that the February 2023 decision meets the picking off
exception to mootness, that the RCA meets all of the elements for class certification, that
class certification is superior to a precedential opinion, and that the Court grants Mr.
Hamill’s petition and request for class certification. In granting the petition and request
for class certification, the Court should (1) certify the class as defined in the RCA; (2)
appoint Yelena Duterte of UIC School of Law and Renée Burbank of the National
Veterans Legal Services Program as Class Counsel; (3) order the Secretary, within 45
days of the order, to identify all class members and notify the Court of the process by
which he identified said class members, see Godsey, 31 Vet. App. at 231 (ordering
Secretary to identify class members to Court); and (4) order the Secretary, within 60 days
of the order, to submit to the Court for approval a plan for notifying class members that
their character of discharge determination remains pending and for VA to issue decisions,
with appellate rights, to each class member; see Wolfe v. Wilkie, 32 Vet. App. 1, 41
(2019), rev'd on other grounds sub nom. Wolfe v. McDonough, 28 F. 4th 1348 (Fed. Cir.

2022) (ordering Secretary to submit a notice plan to Court for approval).
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DEPARTMENT OF VETERANS AFFAIRS

May 19, 2021

DAVID HAMILL In reply, refer to:

DAVID HAMILL

Dear Mr. HAMILL:

We received your correspondence on May 10, 2021, indicating that you would like to file a claim
for benefits for the following condition(s)/issue(s):

e PTSD, Chronic Fatigue Syndrome, lower back, depression, hearing loss, and fibromyalgia

You cannot file a supplemental claim because there are no contentions that were previously
denied as of the date of this claim.

What Should You Do?

If you do not feel ready to submit your claim, you may also submit an intent to file identifying
the general benefit(s) you are seeking. If a completed application is received within one year
from the date that a complete intent to file is received and we decide that you are entitled to VA
benefits, we may be able to compensate you from the date we received your complete intent to
file. If you would like to submit an intent to file, you may do so using one of the following
methods:

e Visit eBenefits.va.gov and initiate an application for benefits (compensation only). This will
protect your date of claim similar to VA Form 21-0966, Intent to File a Claim for
Compensation and/or Pension Benefits.

e Call us at 1-800-827-1000 to submit an intent to file over the telephone. If you use a
Telecommunications Device for the Deaf (TDD), the Federal number is 711.

e Complete, sign, and return VA Form 21-0966, Intent to File a Claim for Compensation
and/or Pension Benefits, and identify the general type of benefit for which you intend to file
a claim.

We will take no further action until we receive your completed application for benefits or
complete intent to file. To locate the appropriate form(s), please visit the following website:
www.va.gov/vaforms.
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Page 2

HAMILL, DAVID

What is eBenefits?

eBenefits provides electronic resources in a self-service environment to Service members,
Veterans, and their families. Use of these resources often helps us serve you faster! Through the
eBenefits website you can:

Submit claims for benefits and/or upload documents directly to the VA
Request to add or change your dependents

Update your contact and direct deposit information and view payment history
Request a Veterans Service Officer to represent you

Track the status of your claim or appeal

Obtain verification of military service, civil service preference, or VA benefits
And much more!

Enrolling in eBenefits 1s easy. Just visit www.eBenefits.va.gov for more information. If you

submit a claim in the future, consider filing through eBenefits. Filing electronically, especially if
you participate in our fully developed claim program, may result in a faster decision than if you
submit your claim through the mail.

If You Have Questions or Need Assistance

If you have any questions or need assistance with this claim, you may contact us by telephone, e-
mail, or letter.

If you Here is what to do.
Telephone Call us at 1-800-827-1000. If you use a
Telecommunications Device for the Deaf (TDD), the

Federal number 1s 711.

Use the Internet Send electronic inquiries through the Internet at
https://iris.custhelp.va.gov.

Write VA now uses a centralized mail system. For all written
communications, put your full name and VA file number
on the letter. Please mail all written correspondence to
the appropriate address listed on the attached Where to
Send Written Correspondence.

In all cases, be sure to refer to your VA file number,-

If you are looking for general information about benefits and eligibility, you should visit our
website at http://www.va.gov or search the Frequently Asked Questions (FAQs) at
https://iris.custhelp.va.gov.
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Page 3

HAMILL, DAVID

We sent a copy of this letter to your representative, YELENA C DUTERTE, whom you can also
contact if you have questions or need assistance.

Sincerely yours,
Regional Office Director

Enclosures:  Where to Send Written Correspondence

cc: YELENA C DUTERTE
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OMB Control No. 2900-0862
Respondent Burden: 15 minutes
Expiration Date: 4/30/2024

“ . VA DATE STAMP
&) Department of Veterans Affairs P NOTRIE I THIR SPAGE

DECISION REVIEW REQUEST: HIGHER-LEVEL REVIEW

INSTRUCTIONS: Before completing this form, read the Privacy Act and Respondent Burden on page 5.
Use this form to request a Higher-Level Review of a decision you received. A Higher-Level Review is a new
review of an issue(s) previously decided by VA based on the evidence of record at the time of the prior
decision. For more information call us toll-free at 1-800-827-1000. If you use a Telecommunications Device

SECTION | - VETERAN'S IDENTIFICATION INFORMATION

NOTE: You may complete the form online or by hand. If completed by hand, print the information requested in ink, neatly and legibly, insert one letter
per box, and completely fill in each applicable circle to help expedite processing of the form.
1. VETERAN'S NAME (First, Middle Initial, Last)

DAV I D HAMI L L

6. CURRENT MAILING ADDRESS (Number, street or rural route, City or P.O. Box, State and ZIP Code and Country/

8. E-MAIL ADDRESS (Optional)

SECTION Il - CLAIMANT'S IDENTIFICATION INFORMATION (If other than veteran)
9. CLAIMANT'S NAME (First, Middle Initial, Last)

10. SOCIAL SECURITY NUMBER (If applicable) 11. DATE OF BIRTH (MM/DD/YYYY) (If applicable)

12. CURRENT MAILING ADDRESS (Number, street or rural route, City or P.O. Box, State and ZIP Code and Country)

No. &
Street

Apt./Unit Number City

State/Province Country Z|P Code/Postal Code -

13. TELEPHONE NUMBER (Include Area Code)

— - Enter International Phone Number (If applicable)

14. E-MAIL ADDRESS (Optional)

SECTION lll - BENEFIT TYPE
15. SELECT ONLY ONE (If you file for multiple benefit types, you must complete a separate VA Form 20-0996 for each benefit type.)
@® COMPENSATION (C PENSION/DIC/SURVIVORS BENEFITS (" FIDUCIARY (" EDUCATION (" VETERANS HEALTH ADMINISTRATION
( VETERAN READINESS AND EMPLOYMENT () LOAN GUARANTY (O LIFE INSURANCE () NATIONAL CEMETERY ADMINISTRATION
ven s 20-0996 SUPERSEDES VA FORM 20-0996, APR 2021 Page 3
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SECTION IV - OPTIONAL INFORMAL CONFERENCE

16. YOU OR YOUR AUTHORIZED REPRESENTATIVE MAY REQUEST AN INFORMAL CONFERENCE WITH THE HIGHER-LEVEL REVIEWER FOR THE SOLE
PURPOSE OF POINTING OUT ERRORS OF FACT OR LAW IN THE PRIOR DECISION. (VA will only conduct one informal conference by telephonic communication
associated with this request for Higher-Level Review.)

@® 16A. | WOULD LIKE AN INFORMAL CONFERENCE. | understand electing an informal conference is optional and may delay a decision.

16B. IF YOU SELECTED THE BOX ABOVE, VA will make two attempts to contact you OR your representative to schedule the informal conference. Contact attempts
will be between the hours of 8:00 a.m. and 4:30 p.m. Eastern Time. INDICATE ONE PREFERENCE:

(— Call me between 8:00 a.m. - 12:00 p.m. ET (" Call me between 12:00 p.m. - 4:30 p.m. ET

O cal my representative between 8:00 a.m. - 12:00 p.m. ET @ call my representative between 12:00 p.m. - 4:30 p.m. ET
17. IF YOU WOULD LIKE VA TO CONTACT YOUR REPRESENTATIVE, YOU MUST PROVIDE YOUR REPRESENTATIVE'S CONTACT INFORMATION BELOW.
17A. REPRESENTATIVE'S NAME (First, Last)

Y EIL E N A DUTERTE

17B. REPRESENTATIVE'S TELEPHONE NUMBER (Include Area Code)

312 =427 =273 7| X843

17C. REPRESENTATIVE'S E-MAIL ADDRESS

Y|DIU|T|E|IR|2|@|U|I1|C|.|E|D|JU
SECTION V - ISSUES FOR HIGHER-LEVEL-REVIEW

18. If you are responding to a Statement of the Case (SOC) or a Supplemental Statement of the Case (SSOC): By submitting this form, | agree to participate in the modernized
review system for the following issues decided in a SOC or SSOC. | am withdrawing the eligible appeal issues listed in 18A in their entirety, and any associated hearing
requests, from the legacy appeals system. | understand | cannot return to the legacy appeals system for the issue(s) withdrawn.

INDICATE EACH ISSUE DECIDED BY VA FOR WHICH YOU ARE REQUESTING A HIGHER-LEVEL REVIEW. Refer to your decision notice(s) for a list of adjudicated
issues. For each issue, identify the date of VA's most recent decision on the issue. You may attach additional sheets, if necessary - include your name and file number on
each additional sheet. IMPORTANT: You may only list issues for the benefit type selected in Section Ill. A separate form is required for each benefit type.

18A. SPECIFIC ISSUE(S) OF DISAGREEMENT (REQUIRED) 18B. DATE OF VA DECISION NOTIFICATION
LETTER (REQUIRED)

Example 1: Service connection for left knee MM/DD/YYYY
Example 2: Earlier effective date for hearing loss MM/DD/YYYY
Example 3: Reimbursement for non-VA emergency care MM/DD/YYYY
Example 4: Denial of entitlement to VR&E benefits and services MM/DD/YYYY
Example 5: Entitlement to Service-Disabled Veterans Insurance MM/DD/YYYY

CHARACTER OF SERVICE DETERMINATION

0 2 = 21 =202 3

VA FORM 20-0996, SEP 2022 Page 4
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SECTION V - ISSUES FOR HIGHER-LEVEL REVIEW (Continued)

18A. SPECIFIC ISSUE(S) OF DISAGREEMENT (REQUIRED) 18B. DATE OF VA DECISION NOTIFICATION
LETTER (REQUIRED)

SECTION VI - CERTIFICATION AND SIGNATURE

NOTE: This section is MANDATORY and completion is required to process your claim unless accompanied by VA Form 21-0972, Alternate Signer
Cetrtification or Section VIl is completed.

| CERTIFY the statements on this form are true and correct to the best of my knowledge and belief.

19A. SIGNATURE OF VETERAN OR CLAIMANT (Sign in ink) 19B. DATE SIGNED

SECTION VII - AUTHORIZED REPRESENTATIVE SIGNATURE
| CERTIFY the statements on this form are true and correct to the best of my knowledge and belief.

NOTE: A representative's signature will not be accepted unless at the time of submission of this request a valid VA Form 21-22, Appointment of Veterans
Service Organization as Claimant's Representative, or VA Form 21-22a, Appointment of Individual as Claimant's Representative, indicating the
appropriate representative is of record with VA or included with this application.

20A. NAME OF VA AUTHORIZED REPRESENTATIVE (First, Last)

Y E L ENA DUTERTE

20B. SIGNAT F VA AUTHORIZED REPRESENTATIVE (Sign in ink) 20C. DATE SIGNED
0 3 — 06 =202 3

U
PENALTY: The law provides severe penalties which include a fine, imprisonment, or both, for the willful submission of any statement or evidence of a
material fact, knowing it to be false.

PRIVACY ACT NOTICE: VA will not disclose information collected on this form to any source other than what has been authorized under the Privacy
Act of 1974 or Title 38, Code of Federal Regulations 1.576 for routine uses (i.e., civil or criminal law enforcement, congressional communications,
epidemiological or research studies, the collection of money owed to the United States, litigation in which the United States is a party or has an
interest, the administration of VA programs and delivery of VA benefits, verification of identity and status, and personnel administration) as identified in
the VA system of records, 58VA21/22/28, Compensation, Pension, Education, and Vocational Rehabilitation and Employment Records - VA,
published in the Federal Register. Your obligation to respond is voluntary.

RESPONDENT BURDEN: We need this information to determine entitiement to benefits (38 U.S.C. 501). Title 38, United States Code, allows us to
ask for this information. We estimate that you will need an average of 15 minutes to review the instructions, find the information, and complete the
form. VA cannot conduct or sponsor a collection of information unless a valid OMB control number is displayed. You are not required to respond to a
collection of information if this number is not displayed. Valid OMB control nhumbers can be located on the OMB Internet Page at
www.reginfo.gov/public/do/PRAMain.

VA FORM 20-0996, SEP 2022 Page 5
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July 25,2023

DAVID HAM”_L We have included with this letter:

1. Additional Benefits

2. Where to Send Your
Correspondence

3. VA Form 20-0998

4. Administrative Decision
(07/21/2023)

We made a decision on your VA benefits. 5 Higher Level Review
6. Fraud Prevention Attachment

Dear David Hamill: Contact information:

. . . . . Web: www.vets.gov

This letter will guide you through the information you should know Phone: 1-800-827-1000

and steps you may take now that VA has made a decision about your TDD: 711

benefits. To send questions online: visit
https://iris.custhelp.com/

Your Benefit Information: S e

1. The character of discharge administrative decision dated May 15, F:Véeigff Wwf,.fai’;f,gﬁk.com,

2014, was properly adjudicated. Recharacterization of determination iS  VeteransBenefits

not warranted.
Your representative:

: : : : : You appointed YELENA C
2. Your service in the s U.S. Marine Corps service for the period DUTERTE as your accredited

January 26, 2009, to March 15, 2013, is Dishonorable for VA Purposes  rpresentative. They have also
and is a bar to VA benefits under the provisions of 38 CFR 3.12 (d)(4). received a copy of this letter.

3. You are entitled to health care benefits under Chapter 17, Title 38 ;S:Zt;ir; r;,ils ggce\'\g?oi?iour

U.S.C. and 38 CFR 3.360(a) for any disability determined to be service  gjaim.

connected for the period of service from January 26, 2009, to March

15,2013. If you or someone you know is in
crisis, call the Veterans Crisis Line
at 1-800-273-8255 and press 1.

What You Should Do If You Disagree With Our

Decision

If you do not agree with our decision, you have one year from the date
of this letter to select a review option in order to protect your initial
filing date for effective date purposes. You must file your request on
the required application form for the review option desired. The table
below represents the review options and their respective required
application form.
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HAMILL, DAVID

Review Option Required Application Form
Supplemental Claim VA Form 20-0995, Decision Review Request: Supplemental
Claim
Higher-Level Review VA Form 20-0996, Decision Review Request: Higher-Level
Review
Appeal to the Board of VA Form 10182, Decision Review Request: Board Appeal
Veterans’ Appeals (Notice of Disagreement)

Please note: You may not request a higher-level review of a higher-level review decision issued
by VA.

The enclosed VA Form 20-0998, Your Right To Seek Review Of Our Decision, explains your
options in greater detail and provides instructions on how to request further review. You may
download a copy of any of the required application forms noted above by visiting
www.va.gov/vaforms/ or you may contact us by telephone at 1-800-827-1000 and we will mail
you any form you need.

You can visit www.va.gov/decision-reviews to learn more about how the disagreement process
works.

If you would like to obtain or access evidence used in making this decision, please contact us by
telephone, email, or letter as noted below letting us know what you would like to obtain. Some
evidence may be obtained online by visiting www.va.gov.

Thank you for your service,
Regional Office Director
ce: YELENA C DUTERTE

315 South Plymouth Ct.
Chicago IL 60604

Page 2
Appx176




Case: 24-1543 Document: 37 Page: 139 Filed: 12/02/2024

Additional Benefits

Medical Care and Treatment:
e Mental Health Counseling: For more information, please visit www.myhealth.va.gov/mhv-

portal-web/.

e Blind Rehabilitation: For more information, please visit www.va.gov/blindrehab/.

Home Adaptations/Loans, Automobile Benefits, and Life Insurance:
e Loans: For more information, please visit www.benefits.va.gov/homeloans/.

e Funding Fee Refund: If you paid a funding fee at the closing of a VA guaranteed home loan
and your VA compensation award provides an effective rating date that was prior to your
loan closing date, then you may be eligible for a funding fee refund. Please contact either
your current mortgage servicer or a VA Regional Loan Center at (877) 827-3702 to begin
the refund process.

Armed Forces Commissary and Exchange:

¢ You may be entitled to Armed Forces Commissary and Exchange privileges. Honorably
discharged Veterans with a service-connected disability; Former Prisoners of War; Purple
Heart or Medal of Honor recipients; military retirees; members of the reserves; and their
dependents may qualify for entitlement to this additional benefit. For more information,

please visit va.gov/resources/commissary-and-exchange-privileges-for-veterans.

Page 3
Appx177




Case: 24-1543 Document: 37 Page: 140 Filed: 12/02/2024

Appx178



Case: 24-1543  Document: 37 Page: 141  Filed: 12/02/2024

Where to Send Your Correspondence

Documents may be submitted by mail, in person at a VA regional office or electronically.
However, VA recommends submitting correspondence electronically as this is the fastest method
of receipt.

VA provides several tools to assist in electronic submission. To learn more about how to submit
documents and claims electronically, visit www.va.gov/disability/upload-supporting-evidence.
'You can also go directly to access.va.gov to digitally upload any correspondence using
QuickSubmit.

By visiting www.va.gov you can also check your claim status and learn about other VA benefits.

If you need assistance, you can find a local, accredited representative at
https://www.benefits.va.gov/vso/

If you prefer to mail your correspondence, please use the related mailing address below:

Compensation Benefits Pension & Survivors Benefits
Department of Veterans Affairs Department of Veterans Affairs
Compensation Intake Center Pension Intake Center
P.O. Box 4444 P.O. Box 5365
Janesville, WI 53547 Janesville, WI 53547
Toll Free Phone: 1-800-827-1000 Toll Free Phone: 1-800-827-1000
Toll Free Fax: (844) 531-7818 Toll Free Fax: (844) 655-1604
Board of Veterans’ Appeals Fiduciary
Department of Veterans Affairs Department of Veterans Affairs
Board of Veterans’ Appeals Fiduciary Intake Center
P.O. Box 27063 P.O. Box 5211
Washington, DC 20038 Janesville, W1 53547
Toll Free Fax: (844) 678-8979 Toll Free Phone: 1-800-827-1000
Toll Free Fax: (888) 581-6826

These addresses serve all United States and foreign locations.

o000 Vellne rans You can also send a text message to

000 S e o 838255 to receive confidential support
000 CrISIS I.Ine 24 hours a day,

7 days a week, 365 days a year.
]'800‘273'8255 PRESS 0 For more information, visit

www.veteranscrisisline.net

WTSYC v7 (11/20)
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Department of
Veterans Affairs

Document: 37

Page: 143

Filed: 12/02/2024

YOUR RIGHT TO SEEK REVIEW OF OUR DECISION

This document outlines your right to seek review of our decision on any issue with which you disagree. You may generally
select one of three different review options for each issue decided by VA. However, you may not request review of the same
issue using more than one option at the same time. Below is information on the three different review options.

What Is This?

——

A reviewer will determine
whether new and relevant
evidence changes the prior
decision.

You are adding or identifying
new and relevant evidence to
support your claim that we did
not previously consider.

f Supplemental Claim I

&

An experienced claims
adjudicator will review your
decision using the same
evidence VA considered in
the prior decision.

You have no additional
evidence to submit to support
your claim, but you believe
there was an error in the prior

4 Higher-Level Review \

~——

Board Appeal A

-

A Veterans Law Judge at the
Board of Veterans' Appeals
(Board) will review your
decision.

You must choose a docket:

Direct Review - You do not
want to submit evidence or

By Selecting decision. have a hearing.
This Option VA will assist you in gathering
new and relevant evidence You can request an optional, Evidence Submission - You
that you identify to support one-time, informal conference choose to submit additional
your claim. with a Higher-Level Reviewer evidence without a hearing.
to identify specific errors in
the case, although requesting Hearing - You choose to
this conference may delay the have a hearing with a
review. Veterans Law Judge.
Goal To 365 days on average for
Complete 125 days on average 125 days on average Direct Review (longer for the

other options)

VA Form 10182,
Decision Review Request:
Board Appeal (Notice of

Form To File
To Select This

VA Form 20-0995,
Decision Review Request:

VA Form 20-0996,
Decision Review Request:

Option* Supplemental Claim Higher-Level Review DG
Further Options | you may request another You may request a You may request a
After This Supplemental Claim, a Supplemental Claim or a Supplemental Claim or
Decision Higher-Level Review, or a Board Appeal. appeal to the U.S. Court of
Review \Board Appeal. Y, \_ / \Appeals for Veterans Claim5/

* All forms listed above are available at www.va.gov/vaforms/.

For most VA benefits, you have 1 year from the date on your decision notice to request a decision
review to ensure the earliest possible effective date. Consult your decision notice for specific limitations.

If you do not submit a decision review request within the required time, you may only seek review through the following:
® A request to revise the decision based on a clear and unmistakable error, or

® A Supplemental Claim. If you file a Supplemental Claim after the 1-year time limit, the effective date for any resulting
award of benefits generally will be tied to the date VA receives the Supplemental Claim.

SUPERSEDEARMJI §110998, JAN 2019

VA FORM

FEB 2021 Page 1
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While most decision review options are available to you, there are limitations based on the type of decision you received.

® |f you are a party to a contested claim - such as claims for apportionment, attorney fee disagreement, or multiple
parties filing for survivor's benefits - your only option for disagreeing with your decision is to file a Board Appeal
within 60 days of the date on your decision notice.

® [f you are seeking review of an insurance decision you have an additional option to challenge VA's decision by
filing a complaint with a United States district court in the jurisdiction in which you reside within 6 years from when
the right of action first accrues. Consult your decision notice for details on what options are available and where to
send the request.

Get Help with Your Review Request:

For more information on all the available review options, contact us at 1-800-827-1000 or visit www.va.gov/decision-
reviews/. If you need help filing a decision review, you may want to work with an accredited attorney, claims agent, or a
Veterans Service Organization (VSO) representative. Additional information about working with an accredited attorney,
claims agent, or VSO representative is available at www.va.gov/decision-reviews/get-help-with-review-request/. You
may also find a directory of accredited representatives at www.va.gov/vso.

VA FORM 20-0998, FEB 2021 Appx182 Page 2
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DEPARTMENT OF VETERANS AFFAIRS W
Veterans Benefits Administration

Decision Review Operations Center
RO 317, St. Petersburg, FL.

ADMINISTRATIVE DECISION

ISSUE: Character of Discharge Determination

EVIDENCE:

In making our decision, we considered the following evidence:

Special Inquiry, Email correspondence, received June 7, 2023

Higher Level Review- Informal Conference, completed on June 5, 2023

VA Form 20-0996 Request for Higher-Level Review, received March 6, 2023

VA Notification Letter, dated February 17, 2023

Military Personnel Records, received January 23, 2023

VA Notification Letter, dated May 19, 2021

VA Form 21-526ez Fully Developed Claim (Compensation), received May 10, 2021
VA Form 20-0995 Supplemental Claim Application, received May 10, 2021

VA Notification Letter, dated July 21, 2017

DD 214 Certified Original Certificate of Release or Discharge from Active Duty, for the
period of January 26, 2009, through March 15, 2013, received June 8, 2017

Service Treatment Records, received June 8, 2017

Military Personnel Records, received June 1, 2017

VA Form 21-526ez Fully Developed Claim (Compensation), received May 8, 2017
Administrative Decision, dated May 15, 2014

Character of Decision Notification Letter, May 15, 2014

Character of Discharge Due Process Notification Letter, dated September 4, 2013
VA Form 21-526ez Fully Developed Claim (Compensation), received April 30, 2013
Service Treatment Records, received April 23, 2013

PERTINENT LAWS AND REGULATIONS:

38 C.F.R. §3.1 Definitions.

38 C.F.R. §3.4 Compensation

38 C.F.R. §3.12 Character of discharge

38 C.F.R. §3.103 Procedural due process and other rights

38 C.F.R. §3.159 Department of Veterans Affairs assistance in developing claims
38 C.F.R. §3.203 Evidence of service

38 C.F.R. §3.354 Determinations of insanity

38 C.F.R. §3.360 Service-connected health-care eligibility of certain persons administratively
discharged under other than honorable condition

38 C.F.R. §3.400 General

38 C.F.R. §3.401 Veterans
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38 C.F.R. §3.2500 Review of decisions
38 C.F.R. §3.2501 Supplemental claims
38 C.F.R. §3.2601 Higher-Level Reviews

According to 38 CFR §3.12(a), if the former service member did not die in service, then pension,
compensation, or Dependency and Indemnity Compensation (DIC) is not payable unless the
period of service on which the claim is based was terminated by discharge or release under
conditions other than dishonorable (38 U.S.C. 101(2)).

As stated in 38 CFR §3.360(a) and (b), the health care and related benefits authorized by Chapter
17 of Title 38 U.S.C. shall be provided to certain former service members with administrative
discharges under other than honorable conditions for any disability incurred or aggravated during
active military, naval, or air service in line of duty. With certain exceptions such benefits shall be
furnished for any disability incurred or aggravated during period of service terminated by a
discharge under other than honorable conditions. Specifically, they may not be furnished for any
disability incurred or aggravated during a period of service terminated by a bad conduct
discharge or when one of the bars listed in 38 CFR §3.12(c) applies.

As stated in 38 CFR §3.12(d) A discharge or release because of one of the offenses specified in
this paragraph is considered to have been issued under dishonorable conditions:

(1) Acceptance of an undesirable discharge to escape trial by general court-martial.
(2) Mutiny or spying.
(3) An offense involving moral turpitude. This includes, generally, conviction of a felony.

(4) Willful and persistent misconduct. This includes a discharge under other than
honorable conditions, if it is determined that it was issued because of willful and
persistent misconduct. A discharge because of a minor offense will not, however, be
considered willful and persistent misconduct if service was otherwise honest, faithful
and meritorious.

(5) Homosexual acts involving aggravating circumstances or other factors affecting the
performance of duty. Examples of homosexual acts involving aggravating circumstances
or other factors affecting the performance of duty include child molestation, homosexual
prostitution, homosexual acts or conduct accompanied by assault or coercion, and
homosexual acts or conduct taking place between service members of disparate rank,
grade, or status when a service member has taken advantage of his or her superior rank,
grade, or status.

DECISION:

1. Your discharge in the U.S. Marine Corps for the period of January 26, 2009, to March 15,
2013, is dishonorable for VA Purposes. You do not have basic eligibility VA benefits
under the provisions of 38 CFR 3.12(d)(4).

2. You meet the basic eligibility criteria in 38 CFR 3.360 for health care benefits under
Chapter 17, Title 38 U.S.C.
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REASONS AND BASES:

Based on the evidence and a review of the file the following facts & circumstances surrounding the
claimant’s discharge revealed the following:

e The veteran enlisted in the United States Marine Corps on February 26, 2009 and
requested to receive a Separation of Other Than Honorable in lieu of trial by court-
martial

e DD-214, Certificate of Release or Discharge from Active-Duty, U.S. Marine Corps from
January 26, 2009 through March 15, 2013, Character of Service: Under Other than
Honorable Conditions, Separation reason — In Lieu of Trial by Court-Martial

e A Violation of Article 112a of the UCMJ occurred for the wrongful use, possession, of
controlled substance marijuana on June 17, 2012, and July 16, 2012. You received a
reduction to E-3, forfeiture of $1007.00 per month for two months, 45 days restriction
and 45 days EPD. While awaiting the administrative separation, the results from a
uranalysis test taken on January 2, 2013, came back and showed positive for MDA (3,4-
methlenedioxyamphetime). He was then placed in pretrial confinement on February 8,
2013. Mr. Hamill waived his rights for a hearing

Sanity is not an issue.

Your United States Marine Corps service for the period January 26, 2009, through March 15,
2013 Under Other Than Honorable Conditions (OTH) is considered to have been under
dishonorable conditions for VA purposes and is a bar to VA benefits under the provisions of 38
CFR 3.12(d)(4).

A review of the file was conducted. An informal conference was requested on March 6, 2023.
The informal conference was conducted on June 5, 2023. During the informal conference it was
requested that a review of 3.301 be conducted along with previous administrative decisions.

CFR 3.301 Line of duty and misconduct reference was reviewed. 3.301(a) Line of Duty. Direct
service connection may be granted only when a disability or cause of death was incurred or
aggravated in line of duty, and not the result of the veteran’s own willful misconduct or, for
claims filed after October 31, 1990, the result of his or her abuse of alcohol or drugs. 3.301(b)
Willful misconduct. Disability pension is not payable for any condition due to the veteran’s own
willful misconduct.

Further review of the Veterans file was completed. An original claim for compensation was
received April 30, 2013. A character of discharge due process notification letter was sent on
September 4, 2013. You failed to show sufficient reason why the bars to benefits imposed under
38 CFR 3.12 should be set aside in your favor. No response was received an administrative
decision was completed on May 15, 2014. The notification letter advised that your military
service for the period of January 26, 2009, through March 5, 2013, was not considered honorable
for VA purposes. Entitlement to healthcare under 38 USC Chapter 17 for any disability
determined to be service connected was granted.

This discharge was not the result of a general or special court-martial’s finding of bad conduct,
and sanity was not an issue.
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Every effort was made to obtain all necessary records for a Character of discharge determination.
This decision was made based on all the available evidence of record. The total of these offenses
over the span of your military service do not constitute minor offenses, and your service was not
"otherwise honest, faithful, and meritorious." Your offenses are deemed to be willful and
persistent misconduct under 38 C.F.R. §3.12(d)(4).

It is therefore determined that your discharge from the period of service from January 26, 2009,
through March 15, 2013, was under dishonorable conditions for the purpose of eligibility for VA
benefits and is therefore considered a bar to benefits under 38 CFR 3.12(d)(4).

You are eligible for health care benefits only for medical conditions found to be service
connected under the provisions of Chapter 17, Title 38 U.S.C. for this period of service.

FAVORALBE FINDINGS:

You are entitled to health care benefits under Chapter 17, Title 38 USC and 38 CFR §3.360(a)
for any disability determined to be service connected from January 26, 2009, through March 15,
2013.
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DEPARTMENT OF VETERANS AFFAIRS
Veterans Benefits Administration
Decision Review Operations Center

David Hamill

Represented By:
Yelena C Duterte

Higher-Level Review
June 5, 2023

INTRODUCTION

You have requested VA provide a higher-level review of the issue(s) addressed in this decision.

The records reflect that you are a service member of the Gulf War era. You served in the Marine Corps
from January 26, 2009, to March 15, 2013. You submitted a request for Higher-Level Review received on
March 6, 2023. Based on a review of the evidence listed below, we have made the following decision(s)
on your claim.

We completed an informal conference with you and your attorney Yelena Duterte on June 5, 2023. The
arguments made were documented and have been considered.

ISSUE:
Whether the Character of Discharge determination was proper.
EVIDENCE:

Administrative decision, completed on June 5, 2023

Higher Level Review- Informal Conference, completed on June 5, 2023

VA Form 20-0996 Request for Higher-Level Review, received March 6, 2023

VA Notification Letter, dated February 17, 2023

Military Personnel Records, received January 23, 2023

VA Notification Letter, dated May 19, 2021

VA Form 21-526ez Fully Developed Claim (Compensation), received May 10, 2021
VA Form 20-0995 Supplemental Claim Application, received May 10, 2021
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e VA Notification Letter, dated July 21, 2017

DD 214 Certified Original Certificate of Release or Discharge from Active Duty, for the period
of January 26, 2009, through March 15, 2013, received June 8, 2017

Service Treatment Records, received June 8, 2017

Military Personnel Records, received June 1, 2017

VA Form 21-526ez Fully Developed Claim (Compensation), received May §, 2017
Administrative Decision, dated May 15, 2014

Character of Decision Notification Letter, May 15, 2014

Character of Discharge Due Process Notification Letter, dated September 4, 2013
VA Form 21-526ez Fully Developed Claim (Compensation), received April 30, 2013
Service Treatment Records, received April 23, 2013

DECISION:

1. The character of discharge administrative decision dated May 15, 2014, was properly
adjudicated. Recharacterization of determination is not warranted.

2. Your service in the s U.S. Marine Corps service for the period January 26, 2009, to March 15,
2013, is Dishonorable for VA Purposes and is a bar to VA benefits under the provisions of 38
CFR 3.12 (d)(4).

3. You are entitled to health care benefits under Chapter 17, Title 38 U.S.C. and 38 CFR
3.360(a) for any disability determined to be service connected for the period of service from

January 26, 2009, to March 15, 2013.

REASONS AND BASES:

According to 38 CFR §3.12(a), if the former service member did not die in service, then pension,
compensation, or Dependency and Indemnity Compensation (DIC) is not payable unless the period of
service on which the claim is based was terminated by discharge or release under conditions other
than dishonorable (38 U.S.C. 101(2)).

As stated in 38 CFR §3.360(a) and (b), the health care and related benefits authorized by Chapter 17
of Title 38 U.S.C. shall be provided to certain former service members with administrative discharges
under other than honorable conditions for any disability incurred or aggravated during active military,
naval, or air service in line of duty. With certain exceptions such benefits shall be furnished for any
disability incurred or aggravated during period of service terminated by a discharge under other than
honorable conditions. Specifically, they may not be furnished for any disability incurred or
aggravated during a period of service terminated by a bad conduct discharge or when one of the bars
listed in 38 CFR §3.12(c) applies.

As stated in 38 CFR §3.12(d) A discharge or release because of one of the offenses specified in this
paragraph is considered to have been issued under dishonorable conditions:

(1) Acceptance of an undesirable discharge to escape trial by general court-martial.
(2) Mutiny or spying.

(3) An offense involving moral turpitude. This includes, generally, conviction of a felony.
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(4) Willful and persistent misconduct. This includes a discharge under other than
honorable conditions, if it is determined that it was issued because of willful and
persistent misconduct. A discharge because of a minor offense will not, however, be
considered willful and persistent misconduct if service was otherwise honest, faithful and
meritorious.

(5) Homosexual acts involving aggravating circumstances or other factors affecting the
performance of duty. Examples of homosexual acts involving aggravating circumstances or
other factors affecting the performance of duty include child molestation, homosexual
prostitution, homosexual acts or conduct accompanied by assault or coercion, and homosexual
acts or conduct taking place between service members of disparate rank, grade, or status when
a service member has taken advantage of his or her superior rank, grade, or status.

Your United States Marine Corps service for the period January 26, 2009, through March 15, 2013
Under Other Than Honorable Conditions (OTH) is considered to have been under dishonorable
conditions for VA purposes and is a bar to VA benefits under the provisions of 38 CFR 3.12(d)(4).

A review of the file was conducted. An informal conference was requested on March 6, 2023. The
informal conference was conducted on June 5, 2023. During the informal conference it was requested
that a review of 3.301 be conducted along with previous administrative decisions.

CFR 3.301 Line of duty and misconduct reference was reviewed. 3.301(a) Line of Duty. Direct
service connection may be granted only when a disability or cause of death was incurred or
aggravated in line of duty, and not the result of the veteran’s own willful misconduct or, for claims
filed after October 31, 1990, the result of his or her abuse of alcohol or drugs. 3.301(b) Willful
misconduct. Disability pension is not payable for any condition due to the veteran’s own willful
misconduct.

Further review of the Veterans file was completed. An original claim for compensation was received
April 30, 2013. A character of discharge due process notification letter was sent on September 4,
2013. You failed to show sufficient reason why the bars to benefits imposed under 38 CFR 3.12
should be set aside in your favor. No response was received an administrative decision was completed
on May 15, 2014. The notification letter advised that your military service for the period of January
26, 2009, through March 5, 2013, was not considered honorable for VA purposes. Entitlement to
healthcare under 38 USC Chapter 17 for any disability determined to be service connected was
granted.

This discharge was not the result of a general or special court-martial’s finding of bad conduct, and
sanity was not an issue.

Every effort was made to obtain all necessary records for a Character of discharge determination. This
decision was made based on all the available evidence of record. The total of these offenses over the
span of your military service do not constitute minor offenses, and your service was not "otherwise
honest, faithful, and meritorious." Your offenses are deemed to be willful and persistent misconduct
under 38 C.F.R. §3.12(d)(4).

It is therefore determined that your discharge from the period of service from January 26, 2009,

through March 15, 2013, was under dishonorable conditions for the purpose of eligibility for VA
benefits and is therefore considered a bar to benefits under 38 CFR 3.12(d)(4).
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You are eligible for health care benefits only for medical conditions found to be service connected
under the provisions of Chapter 17, Title 38 U.S.C. for this period of service.

Based on the information listed above, the previous decision regarding your character of service
determination was properly adjudicated and recharacterization is not warranted. This decision is made
in accordance with all applicable laws and regulations.

FAVORALBE FINDINGS:

You are entitled to health care benefits under Chapter 17, Title 38 USC and 38 CFR §3.360(a) for any
disability determined to be service connected from January 26, 2009 through March 15, 2013.

APPLICABLE LAWS AND REGULATIONS:

38 C.F.R. §3.1 Definitions.

38 C.F.R. §3.4 Compensation

38 C.F.R. §3.12 Character of discharge

38 C.F.R. §3.103 Procedural due process and other rights

38 C.F.R. §3.159 Department of Veterans Affairs assistance in developing claims
38 C.F.R. §3.203 Evidence of service

38 C.F.R. §3.354 Determinations of insanity

38 C.F.R. §3.360 Service-connected health-care eligibility of certain persons administratively
discharged under other than honorable condition

38 C.F.R. §3.400 General

38 C.F.R. §3.401 Veterans

38 C.F.R. §3.2500 Review of decisions

38 C.F.R. §3.2501 Supplemental claims

38 C.F.R. §3.2601 Higher-Level Reviews

References:

Title 38 of the Code of Federal Regulations, Pensions, Bonuses and Veterans' Relief contains the
regulations of the Department of Veterans Affairs, which govern entitlement to all veteran benefits.
For additional information regarding applicable laws and regulations, please consult your local library,
or visit us at our web site, www.va.gov

Appx190



Case: 24-1543  Document: 37 Page: 153 Filed: 12/02/2024

Fraud Prevention: Protect Your Benefits

Please contact the VA immediately at 1-800-827-1000 if you suspect
your information is compromised.

® You receive correspondence from VA concerning a claim, and you don’t
remember filing a claim contact the VA at 1-800-827-1000.

® You receive correspondence requesting a processing fee prior to releasing
benefit payments contact the VA at 1-800-827-1000.

® VA may check in with you by phone, email, or text message. The VA will
never ask for personal information via email. This includes verification of
your SSN, address, and/or bank information. If you are unsure about any call,
email, or text, confirm details directly with the VA.

® VA does not threaten claimants with jail or lawsuits.

® Be cautions of telephone numbers on caller ID. Scammers may change the
telephone number (spoofing) to make a call appear to come from a different
person or place.

® When in doubt, hang up and call VA directly at 1-800-827-1000, or call your
Power of Attorney representative (DAV, VFW, etc.).

® Do not ignore emails or letters from the VA notifying you of an update to
direct deposit or eBenefits account information. If you don’t remember making
changes, it could be the first sign your information was compromised.

® Use secure, unique passwords, and two factor identification where available.
To establish a more secure logon for Vets.gov and ebenefits.va.gov with two
factor identification create an account via ID.me at
https://api.id.me/en/reqgistration/new

® Monitor your accounts regularly, respond to fraud alerts and report
unauthorized transactions promptly.

® To learn more about protecting yourself from fraud, and how to report it visit
https://www.va.gov/oig/hotline/default.asp, or go to VA.gov and search “Office
of Inspector General”.

® For more details on how to avoid scams go to https://www.fcc.gov/veterans-
targeted-benefits-scams

® Download free financial scam awareness resources at
https://www.consumerfinance.gov/about-us/blog/helping-prevent-scams-
targeted-veterans/

® Get up-to-date information on fraud and scams from the Federal Trade
Commission https://public.tableau.com/profile/federal.trade.commission
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OMB Control No. 2900-0886
Respondent Burden: 15 minutes
Expiration Date: 4/30/2024

V\ . VA DATE STAMP
\'&) Department of Veterans Affairs DO NOT WRITE IN THIS SPACE

DECISION REVIEW REQUEST: SUPPLEMENTAL CLAIM
INSTRUCTIONS: PLEASE READ THE PRIVACY ACT NOTICE AND RESPONDENT BURDEN
INFORMATION ON PAGE 2 BEFORE COMPLETING THIS FORM.

PART | - CLAIMANT'S IDENTIFYING INFORMATION
NOTE: You can either complete the form online or by hand. If completed by hand, print the information requested in ink, neatly, and legibly to expedite processing the
form.
1. VETERAN'S NAME (First, Middle Initial, Last)

[olalvlIol T T T T T T I [elalwlToleT T T T T T T T T T T T]

2. VETERAN'S SOCIAL SECURITY NUMBER 3. VA FILE NUMBER (If applicable) 4. VETERAN'S DATE OF BIRTH (MM/DD/YYYY)

L1 [ [ [ [ [ 1] HEEEEEEEEEEEEEEEEE

7. CLAIMANT'S NAME (First, Middle Initial, Last) (If other than veteran)

[T T T T T T T T T T T AT T T T T T T T T T T T T T T T T

8. CLAIMANT TYPE:
E VETERAN D VETERAN'S SPOUSE D VETERAN'S CHILD D VETERAN'S PARENT D OTHER (Specify)

R I O

12. BENEFIT TYPE: PLEASE CHECK ONLY ONE (If vou would like to file for multiple benefit types, you must complete a separate request form for each benefit tvpe.)
[X] COMPENSATION  [] PENSION/DIC/SURVIVORS BENEFITS ~ [] FIDUCIARY ~ [] LIFE INSURANCE  [] VETERANS HEALTH ADMINISTRATION
D VETERAN READINESS AND EMPLOYMENT D EDUCATION D LOAN GUARANTY D NATIONAL CEMETERY ADMINISTRATION

PART Il - ISSUE(S) FOR SUPPLEMENTAL CLAIM

13. YOU MUST LIST EACH ISSUE DECIDED BY VA THAT YOU WOULD LIKE VA TO REVIEW AS PART OF YOUR SUPPLEMENTAL CLAIM. Please refer to your
decision notice(s) for a list of adjudicated issues. For each issue, please identify the date of VA's decision. (You may attach additional sheets of paper, if necessary.
Include your name and file number on each additional sheet.

If you are responding to a Statement of the Case (SOC) or a Supplemental Statement of the Case (SSOC): By submitting this form, | agree to participate in the modernized
review system for the following issues decided in a SOC or SSOC. | am withdrawing the eligible appeal issues listed in 13A in their entirety, and any associated hearing
requests, from the legacy appeals system. | understand | cannot return to the legacy appeals system for the issue(s) withdrawn.

13A. SPECIFIC ISSUE(S) 138, DATE{_‘O;XSI?/E??;)ON NOTICE
IBS [PACT ACT] 05/21/2021
GERD [PACT ACT] 05/21/2021
MIGRAINES [PACT ACT] 05/21/2021
Character of Discharge - Insanity 7/25/2023
VA FORM
sera 200985 supeRSEDES VASPPRIAD, APR 2021 Page 3



VA Compensation Intake Center - 08/22/2023
BEST COPY Source: Diaset Bptd243  Document: 37  Page: 155  Filed: 12/02/2024

PART IIl - NEW AND RELEVANT EVIDENCE
14. To complete your application, you must submit new and relevant evidence to VA or tell us about new and relevant evidence that VA can assist you in gathering in support
of your supplemental claim. If you have records in your possession, please attach the records to this form. Please list your name and file number on each page. If you would
like VA to obtain non-federal records, please review your decision notification letter for the appropriate authorization forms to complete and submit those forms to VA with
this request form.

15. DO YOU WANT VA TO GET FEDERAL RECORDS?

LIST BELOW ANY VA MEDICAL CENTER(S) (VAMC), VA TREATMENT FACILITIES, OR FEDERAL DEPARTMENTS OR AGENCIES THAT HAVE NEW AND
RELEVANT EVIDENCE THAT YOU ARE AUTHORIZING VA TO OBTAIN IN SUPPORT OF YOUR SUPPLEMENTAL CLAIM: You may attach additional sheets of paper, if
necessary. Please list your name and file number on each additional sheet.

15B. DATE(S) OF RECORDS

15A. NAME AND LOCATION (MM/DD/YYYY)

PART IV - 5103 NOTICE ACKNOWLEDGMENT
(This section applies to Compensation, Pension, DIC, and Accrued benefit claims only)

NOTE: If we issued your decision within the past year, you can skip this section.

16. Find out what evidence you'll need to provide by visiting one these pages on VA.gov:
« Evidence to support a claim for Veterans Disability Compensation and related Compensation benefits: https://www.va.gov/disability/how-to-file-claim/evidence-needed/

« Evidence to support a claim for VA pension, DIC, or accrued benefits: https://www.va.gov/resources/evidence-to-support-va-pension-dic-or-accrued-benefits-claims/
CERTIFY THAT | have reviewed the notice of evidence that relates to my claim.
YES l:‘ NO (If you check "NO," VA will send the 5103 notice to you via mail.)

PART V - CERTIFICATION AND SIGNATURE

NOTE: This section is MANDATORY and completion is required to process your claim, any omission may delay claim processing time.

VA AUTHORIZED REPRESENTATIVES ONLY: I certify that the claimant has authorized the undersigned representative to file this supplemental claim on
behalf of the claimant and that the claimant is aware and accepts the information provided in this document. I certify that the claimant has authorized the undersigned
representative to state that the claimant certifies the truth and completion of the information contained in this document to the best of claimant's knowledge.

NOTE: A POA's signature will not be accepted unless at the time of submission of this claim a valid VA Form 21-22, Appointment of Veterans Service Organization as
Claimant's Representative, or VA Form 21-22a, Appointment of Individual As Claimant's Representative, indicating the appropriate POA is of record with VA.

17AR S| E OF VETERAN OR CLAIMANT OR VA AUTHORIZED REPRESENTATIVE (Sign in ink) 17B. DATE SIGNED (MM/DD/YYYY)
07/31/2028

17C. NAME OF VA AUTHORIZED REPRESENTATIVE (Please Print)
YELENA DUTERTE

ALTERNATE SIGNER CERTIFICATION AND SIGNATURE

18. 1 CERTIFY THAT by signing on behalf of the claimant, that | am a court-appointed representative; OR, an attorney in fact or agent authorized to act on behalf of a claimant
under a durable power of attorney; OR, a person who is responsible for the care of the claimant, to include but not limited to a spouse or other relative; OR, a manager or
principal officer acting on behalf of an institution which is responsible for the care of an individual; AND, that the claimant is under the age of 18; OR, is mentally incompetent
to provide substantially accurate information needed to complete the form, or to certify that the statements made on the form are true and complete; OR, is physically unable
to sign this form.

| understand that | may be asked to confirm the truthfulness of the answers to the best of my knowledge under penalty of perjury. | also understand that VA may request
further documentation or evidence to verify or confirm my authorization to sign or complete an application on behalf of the claimant if necessary. Examples of evidence which
VA may request include: Social Security Number (SSN) or Taxpayer Identification Number (TIN); a certificate or order from a court with competent jurisdiction showing your
authority to act for the claimant with a judge's signature and a date/time stamp; copy of documentation showing appointment of fiduciary; durable power of attorney showing
the name and signature of the claimant and your authority as attorney in fact or agent; health care power of attorney, affidavit or notarized statement from an institution or
person responsible for the care of the claimant indicating the capacity or responsibility of care provided; or any other documentation showing such authorization.

18A. SIGNATURE OF ALTERNATE SIGNER (Sign in ink) 18B. DATE SIGNED (MM/DD/YYYY)

18C. NAME OF ALTERNATE SIGNER (Please Print)

PENALTY: The law provides severe penalties which include a fine, imprisonment, or both, for the willful submission of any statement or evidence of a material fact,
knowing it to be false.

VA FORM 20-0995, SEP 2022 Page 4
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UNIVERSITY OF
ILLINOIS CHICAGO

School of Law

June 7, 2024

RE: David, Hamill

To Whom It May Concern:

The enclosed supplemental claim includes claims under the PACT Act. Please consider whether
Mr. Hamill is eligible for compensation for these conditions related to his exposures in the Gulf.

Under 3.12(d)(4), the VA must consider the attached new evidence, including a statement by Mr.
Hamill and servicemembers who can speak to Mr. Hamill’s service. The regulations look to see
if the conduct was willful and persistent. Here, Mr. Hamill’s PTSD caused him to use drugs
while in the service, both to cope with the stress and sleep. Further, Mr. Hamill is providing
statements from his fellow servicemembers to show his honest, faithful and meritorious service.

Additionally, we request that the VA reconsider the insanity exception to his discharge. Under §
3.354, “[a]n insane person is one who, while not mentally defective or constitutionally
psychopathic, except when a psychosis has been engrafted upon such basic condition, exhibits,
due to disease, a more or less prolonged deviation from his normal method of behavior; or who
interferes with the peace of society; or who has so departed (become antisocial) from the
accepted standards of the community to which by birth and education he belongs as to lack the
adaptability to make further adjustment to the social customs of the community in which he
resides.”

As you will see from his statement, Mr. Hamill was experiencing a deviation from his normal
method of behavior when he committed the misconduct. The VA has already determined that he
suffers from PTSD related to service and it is likely that he was experiencing those same
symptoms in service.

Very Respectfully,

Yelena Duterte
Attorney for David Hamill

Veterans Legal Clinic Phone 312.360.2656
School of Law Fax 312.803.1958
300 S. State Street (MC 300) Email law-visc@uic.edu
Chicago, IL 60604 Web law.uic.edu
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OMB Control No. 2900-0886
Respondent Burden: 15 minutes
E\Dlmllnn I)al; 04/30/2024
“ . VA DATE STAMP
\'&) Department of Veterans Affairs DO NOT WRITE IN THIS SPACE

DECISION REVIEW REQUEST: SUPPLEMENTAL CLAIM
INSTRUCTIONS: PLEASE READ THE PRIVACY ACT NOTICE AND RESPONDENT BURDEN
INFORMATION ON PAGE 2 BEFORE COMPLETING THIS FORM.

PART | - CLAIMANT'S IDENTIFYING INFORMATION

NOTE: You can either complete the form online or by hand. If completed by hand, print the information requested in ink, neatly, and legibly to expedite processing the
form.

1. VETERAN'S NAME (First, Middle Initial, Last)

[olalvlIol T T T T T T J0][elalwlToleT T T T T T T T T T T T ]

2. VETERAN'S SOCIAL SECURITY NUMBER 3. VA FILE NUMBER (If applicable) 4. VETERAN'S DATE OF BIRTH (MM/DD/YYYY)

R I O

12. BENEFIT TYPE: PLEASE CHECK ONLY ONE (If vou would like to file for multiple benefit types, you must complete a separate request form for each benefit tvpe.)
[X] COMPENSATION  [] PENSION/DIC/SURVIVORS BENEFITS ~ [] FIDUCIARY ~ [] LIFE INSURANCE  [] VETERANS HEALTH ADMINISTRATION
D VETERAN READINESS AND EMPLOYMENT D EDUCATION D LOAN GUARANTY D NATIONAL CEMETERY ADMINISTRATION

PART Il - ISSUE(S) FOR SUPPLEMENTAL CLAIM

13. YOU MUST LIST EACH ISSUE DECIDED BY VA THAT YOU WOULD LIKE VA TO REVIEW AS PART OF YOUR SUPPLEMENTAL CLAIM. Please refer to your
decision notice(s) for a list of adjudicated issues. For each issue, please identify the date of VA's decision. (You may attach additional sheets of paper, if necessary.
Include your name and file number on each additional sheet.

If you are responding to a Statement of the Case (SOC) or a Supplemental Statement of the Case (SSOC): By submitting this form, | agree to participate in the modernized
review system for the following issues decided in a SOC or SSOC. | am withdrawing the eligible appeal issues listed in 13A in their entirety, and any associated hearing
requests, from the legacy appeals system. | understand | cannot return to the legacy appeals system for the issue(s) withdrawn.

13B. DATE OF VA DECISION NOTICE

13A. SPECIFIC ISSUE(S) (MM/DD/YYYY)

CHARACTER OF DISCHARGE DETERMINATION & SANITY 04/05/2024

COMPENSATION FOR MENTAL HEALTH

COMPENSATION FOR IBS

COMPENSATION FOR GERD

COMPENSATION FOR MIGRAINES

COMPENSATION FOR TBI

VA FORM
sera 200985 SuPERSEDES VASPPRIOS. APR 2021 Page 3
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PART IIl - NEW AND RELEVANT EVIDENCE

14. To complete your application, you must submit new and relevant evidence to VA or tell us about new and relevant evidence that VA can assist you in gathering in support
of your supplemental claim. If you have records in your possession, please attach the records to this form. Please list your name and file number on each page. If you would
like VA to obtain non-federal records, please review your decision notification letter for the appropriate authorization forms to complete and submit those forms to VA with
this request form.

15. DO YOU WANT VA TO GET FEDERAL RECORDS?

LIST BELOW ANY VA MEDICAL CENTER(S) (VAMC), VA TREATMENT FACILITIES, OR FEDERAL DEPARTMENTS OR AGENCIES THAT HAVE NEW AND
RELEVANT EVIDENCE THAT YOU ARE AUTHORIZING VA TO OBTAIN IN SUPPORT OF YOUR SUPPLEMENTAL CLAIM: You may attach additional sheets of paper, if
necessary. Please list your name and file number on each additional sheet.

15B. DATE(S) OF RECORDS

15A. NAME AND LOCATION (MM/DD/YYYY)

PART IV - 5103 NOTICE ACKNOWLEDGMENT
(This section applies to Compensation, Pension, DIC, and Accrued benefit claims only)

NOTE: If we issued your decision within the past year, you can skip this section.

16. Find out what evidence you'll need to provide by visiting one these pages on VA.gov:

« Evidence to support a claim for Veterans Disability Compensation and related Compensation benefits: https://www.va.gov/disability/how-to-file-claim/evidence-needed/

« Evidence to support a claim for VA pension, DIC, or accrued benefits: https://www.va.gov/resources/evidence-to-support-va-pension-dic-or-accrued-benefits-claims/
CERTIFY THAT | have reviewed the notice of evidence that relates to my claim.
YES l:‘ NO (If you check "NO," VA will send the 5103 notice to you via mail)

PART V - CERTIFICATION AND SIGNATURE

NOTE: This section is MANDATORY and completion is required to process your claim, any omission may delay claim processing time.

VA AUTHORIZED REPRESENTATIVES ONLY: I certify that the claimant has authorized the undersigned representative to file this supplemental claim on
behalf of the claimant and that the claimant is aware and accepts the information provided in this document. I certify that the claimant has authorized the undersigned
representative to state that the claimant certifies the truth and completion of the information contained in this document to the best of claimant's knowledge.

NOTE: A POA's signature will not be accepted unless at the time of submission of this claim a valid VA Form 21-22, Appointment of Veterans Service Organization as
Claimant's Representative, or VA Form 21-22a, Appointment of Individual As Claimant's Representative, indicating the appropriate POA is of record with VA.

17R. SIGN ETERAN OR CLAIMANT OR VA AUTHORIZED REPRESENTATIVE (Sign in ink) 17B. DATE SIGNED (MM/DD/YYYY)
S— 06/07/2024
170 EF VA AUTHORIZED REPRESENTATIVE (Please Print)

YELENA DUTERTE

ALTERNATE SIGNER CERTIFICATION AND SIGNATURE

18. 1 CERTIFY THAT by signing on behalf of the claimant, that | am a court-appointed representative; OR, an attorney in fact or agent authorized to act on behalf of a claimant
under a durable power of attorney; OR, a person who is responsible for the care of the claimant, to include but not limited to a spouse or other relative; OR, a manager or
principal officer acting on behalf of an institution which is responsible for the care of an individual; AND, that the claimant is under the age of 18; OR, is mentally incompetent
to provide substantially accurate information needed to complete the form, or to certify that the statements made on the form are true and complete; OR, is physically unable
to sign this form.

| understand that | may be asked to confirm the truthfulness of the answers to the best of my knowledge under penalty of perjury. | also understand that VA may request
further documentation or evidence to verify or confirm my authorization to sign or complete an application on behalf of the claimant if necessary. Examples of evidence which
VA may request include: Social Security Number (SSN) or Taxpayer Identification Number (TIN); a certificate or order from a court with competent jurisdiction showing your
authority to act for the claimant with a judge's signature and a date/time stamp; copy of documentation showing appointment of fiduciary; durable power of attorney showing
the name and signature of the claimant and your authority as attorney in fact or agent; health care power of attorney, affidavit or notarized statement from an institution or
person responsible for the care of the claimant indicating the capacity or responsibility of care provided; or any other documentation showing such authorization.

18A. SIGNATURE OF ALTERNATE SIGNER (Sign in ink) 18B. DATE SIGNED (MM/DD/YYYY)

18C. NAME OF ALTERNATE SIGNER (Please Print)

PENALTY: The law provides severe penalties which include a fine, imprisonment, or both, for the willful submission of any statement or evidence of a material fact,
knowing it to be false.

VA FORM 20-0995, SEP 2022 Page 4
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