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INTRODUCTION 

The Commission erred by placing dispositive weight on survey 

evidence and essentially no weight on the first three DuPont factors.  This 

would be an error, even if with perfect survey evidence.  But here, the 

most unfavorable finding to Crocs that the Commission could make is 

that the survey evidence was equivocal.  It does not, and cannot, show 

what the Commission claims it shows.   

Specifically, the Commission does not dispute, and thus concedes, 

that the Wallace control creates a substantially similar overall 

impression to the 3D Marks.  Yet, the Commission maintains that it is 

appropriate to use the Wallace control to entirely discount the 70-80% of 

consumers that indisputably thought that Respondents’ shoes came from 

Crocs.  The Commission does so by ignoring the substantial similarity in 

overall appearance between the control and the 3D Marks, focusing 

instead on insignificant differences between individual elements.  

Standing alone, this renders the Wallace survey unreliable. But more 

than this, to reach its outcome, the Commission gives the Wallace survey 

affirmative weight, contending that it establishes that consumers do not 

recognize the 3D Marks, and must instead be solely recognizing other 
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elements of Crocs’ iconic shoe.  But the remaining survey evidence in the 

case, even from Respondents, proves that this is not the case.  Nor is it 

remotely reasonable that consumers do not at all see the iconic and 

differentiating part of Crocs’s shoe that is captured by the 3D Marks but 

only things such as the strap when identifying a shoe as coming from 

Crocs.  Although the Commission made other errors, correcting only 

these inevitably leads to the conclusion that the Accused Products 

infringe the 3D Marks.   

The Commission also incorrectly argues that “nearly forty years of 

precedent” require an appellant to file multiple notices of appeal from a 

single determination.  The Commission’s recitation of history is not true.  

Pursuant to the plain and clear language of Section 337, the Commission 

issued a single final determination subject to Presidential review, and 

Crocs’s notice of appeal was timely filed within 60 days after the 

expiration of the Presidential review period. 

ARGUMENT 

I. The Active Respondents Infringed Crocs’s 3D Marks 

A. DuPont Factors 7, 8, and 12 

Although “a proper and acceptable” consumer survey can be 

probative of “‘a likelihood of confusion’ or a lack thereof,” RespBr.35; 
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Appx95761, surveys that incorporate elements of the mark to be tested 

into the control are inherently unreliable.  C.Br.36 (citing cases). 

The Commission’s response fails to justify its erroneous findings 

concerning the surveys, but highlights that selection of a control is 

fraught with peril.  Cumberland Packing Corp. v. Monsanto Co., 32 F. 

Supp. 2d 561, 575 (E.D.N.Y. 1999) (controls for two unregistered trade 

dresses inadequate to eliminate confusion based on elements that were 

not part of the claimed trade dress); Spangler Candy Co. v. Tootsie Roll 

Indus., LLC, 372 F. Supp. 3d 588, 598 (N.D. Ohio 2019) (acknowledging 

“a fine line between finding a control which is similar enough to provide 

accurate results as to likelihood of confusion but not too similar so as to 

cause confusion itself”) (citation omitted).  Indeed, neither “weak” nor 

“strong” controls are proper, and “strong” controls, which incorporate 

“more common features with the product at issue,” are “more likely to 

cause confusion themselves, resulting in a conservative estimate of net 

confusion.”  Id. (internal quotations omitted). 

1. The Wallace Survey 

Critically, nowhere does the Commission ever specifically dispute 

that the Wallace control is, in overall appearance, substantially similar 
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to the 3D Marks.  RespBr.38-43.  Nor could it.  The Wallace control, on 

visual inspection, is substantially similar to the 3D Marks: 

’875 Registration Wallace Control 

  

 
Appx80154; Appx69653-69657; Appx76-78.  As Pittaoulis explained, 

“individual elements can be modified without changing the overall 

impression.”  Appx22030 at 391:13-18.  Here, the Wallace control was 

“too close to the asserted mark to serve as a control” and failed to create 

a “sufficiently different” “overall impression.”  Appx22029-22030 at 

390:22-12.   

This was not just Pittaoulis’s opinion.  The Commission does not 

refute that survey respondents thought the Wallace control was the 

Classic Clog or a knockoff thereof.  RespBr.44-45.  The reason was not 

the strap, that the control was a clog or any other proffered explanation 

(Appx41), but the similarity in the pattern across the front of the shoe, 

which survey respondents identified with, or as copied from, Crocs.  
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Appx97178 (Row 408 (associating control with Crocs because of “[t]he 

holes in the shoes”)), Appx97187 (Row 419 (associating control with Crocs 

because of “the holes”)), Appx97367 (Row 596 (associating control with 

Crocs because “it has little holes like Crocs”))); Appx97728 (Row 378 

(identifying control as Crocs because “… holes on the top look just like 

the croc shoes i have worn”)).  Far from proving that people did not 

recognize the 3D Marks, this evidence established the contrary.   

Ignoring the evidence that the Wallace survey was unreliable, the 

Commission instead repeats the mantra that the control must be 

permissible because individual elements of the 3D Marks were altered in 

its creation.  But, the Commission’s conclusion does not follow from its 

premise.  As the Dissent observed, the Commission overemphasized 

subtle differences, underemphasized similarities and disregarded the 

Wallace control’s substantially similar overall impression to the 3D 

Marks.  Beer Nuts, Inc. v. Clover Club Foods Co., 805 F.2d 920, 925 (10th 

Cir. 1986) (“Similarities are to be weighed more heavily than differences, 

especially when the trademarks are used on virtually identical products 

packaged in the same manner.”); Coach Services, Inc. v. Triumph 

Learning LLC, 668 F.3d 1356,1368 (Fed. Cir. 2012) (While marks must 
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be viewed in their entireties, “one feature of a mark may be more 

significant than another, and it is not improper to give more weight to 

this dominant feature in determining the commercial impression created 

by the mark.”) (quotation omitted); Appx76; cf. Crocs, Inc. v. ITC, 598 

F.3d 1294, 1303-04 (Fed. Cir. 2010) (“Without a view to the design as a 

whole, the Commission used minor differences between the patented 

design and the accused products to prevent a finding of infringement.”).  

In failing to contest that the overall impression of the Wallace control is 

substantially similar to the 3D Marks, the Commission concedes the 

point. 

Moreover, the Commission’s premise is incorrect.  The Wallace 

survey retained the visual impression of the 3D Marks: a numerosity of 

rounded openings distributed in an offset across the top of the shoe in a 

cascade (Appx22029-22030 at 390:22-391:12; Appx76-77 & n.16); and the 

separate and distinct vertical section around the front of the shoe.  It also 

identically retained the 3D Marks’ u-shaped profile that contributes to 

the Classic Clogs’ crocodile snout appearance: 

Case: 24-1300      Document: 70     Page: 20     Filed: 10/20/2025



 

 - 7 - 

 

Appx80154; Appx69653-69657.  The Commission does not disagree that 

the Wallace control incorporates a similarly numerous set of rounded 

openings occupying the same general surface area as the 3D Marks and 

thus has no evidentiary basis for its counterfactual assertion that it does 

not create the same cascading effect as the 3D Marks.  RespBr.39-40.  

Further, the similarities between the Wallace control and the 3D Marks 

are much more significant given that both products are clog footwear.  

C.Br.35 (citing cases). 

Unable to rebut that the Wallace control created, and was 

recognized by survey respondents as creating, a substantially similar 

overall impression to the 3D Marks, the Commission makes two other 

arguments.  First, it argues that “Crocs waived its argument that the 

Wallace control allegedly includes a ‘snout’ by failing to raise that 
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’328 Registration ’875 Registration 

  
 
Appx67391; Appx68500; Appx68295; Appx69654; USPTO, Trademark 

Manual of Examining Procedures § 1202.02(c)(i) (solid lines show 

elements of product design or packaging claimed as part of the mark). 

2. The Pittaoulis Survey 

The Commission criticizes the Pittaoulis control as “not even a 

generic clog-style shoe,” but does not cite any evidence of what a “clog” is.  

RespBr.41-42.  Rather, the Commission cites only to Wallace, id., who did 

not profess any shoe or clog expertise.  Appx80141-80142 (Q/As18-25).  

His testimony focused not on an undefined “generic clog-style shoe” but 

on differences between the Pittaoulis control and the Classic Clog.  

Appx80146-80147 (Q/As40-42).  A clog generally encompasses soled 

overshoes or sandals, which definition the Pittaoulis control meets.  

Appx80077; Appx88152-88154. 
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The Commission further argues that Pittaoulis admitted that her 

control did not hold all noninfringing elements constant, RespBr.42, but 

disregards that it “does identify the relevant alternative explanations, 

which is another principle for selecting a control.  It’s not always possible 

to hold them all constant. . . .  [Y]ou hold as many constant as possible.”  

Appx22000 at 361:14-21.  That is precisely what the Pittaoulis control 

did, making it more, not less, reliable than the Wallace control, especially 

where it did not copy the contour line of the 3D Marks: 

Pittaoulis Control 
 

 
 

 
Appx67289-67290 (Q/A60). 

3. The Significance of High Gross Confusion Levels 
and Verbatims 

The Commission misapprehends Crocs’s argument about the 

relevance of gross confusion levels.  Compare RespBr.43-44 with C.Br.47-

49.  This is not an instance where a minimal amount of gross confusion 
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The Commission excuses Mr. Shaikh, Orly’s COO, in his belief that 

his Gators were Crocs Classic Clogs by saying he thought they had a 

Crocs logo.  RespBr.47.  This only confirms that Mr. Shaikh could not 

differentiate the Gator from the 3D Marks by appearance.  Appx29684-

29688 at 46:25-47:20; 48:5-49:1; 50:10-20; Appx73 n.13 (dissent). 

Similarly, the Commission again speculates that individuals were 

“more likely referring to the term ‘crocs’ as a ‘category of shoe’ rather than 

the ‘Crocs’ branded shoe” in multiple social media posts evidencing 

confusion.  RespBr.46-47.  The Commission ignores its own finding that 

the “CROCS” word mark is not a generic term for a clog-style shoe and is 

famous.  Appx72; Appx49; Appx299-300. 

B. DuPont Factors 1-3 

The Commission neither disputes that Factors 1-3 are often 

dispositive of likelihood of confusion nor distinguishes the cases cited by 

Crocs for that proposition.  Compare C.Br.26-30 with RespBr.56-58. 

Moreover, despite its contention that Crocs “wrongly focus[es] on 

the overall look of the clog … rather than the actual 3D Marks,” 

RespBr.34, the Commission concedes that: the “Orly Gator is ‘very 

similar’ in overall appearance to the 3D Marks”; and the AGC is similar 
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to the 3D Marks.  RespBr.58-59, 62-63; Appx239.  The Gator is 

substantially similar: 

 
 

Appx67391; Appx68500; Appx96691; Appx95892; Appx96664; 

Appx67286; Appx30.  The differences are minor: two additional holes on 

the horizontal portion of the upper “in a different pattern”; and “semi-

circle instead of trapezoidal openings on the vertical portion of the upper 

in a different pattern.”  None is readily apparent, except upon the closest 

of inspection, and none alters the high degree of similarity with the 

overall commercial impression of the 3D Marks.  See adidas-Am., Inc. v. 
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Payless Shoesource, Inc., 546 F. Supp. 2d 1029, 1053 (D. Or. 2008) 

(“Payless cannot avoid liability for infringement merely by adding (or 

subtracting) an identical, parallel stripe to adidas’ Three-Stripe Mark. 

‘[W]hat is critical is the overall appearance of the mark as used in the 

marketplace, not a deconstructionist view of the different components of 

the marks.’”) (emphasis in original) (citation omitted); Baker v. Master 

Printers Union, 34 F. Supp. 808, 811 (D.N.J. 1940) (“[F]ew would be 

stupid enough to make exact copies of another’s mark or symbol.  It has 

been well said that the most successful form of copying is to employ 

enough points of similarity to confuse the public with enough points of 

difference to confuse the courts.”). 

A comparison of the AGC to the 3D likewise shows that, despite 

minor differences in the shape of the holes and a slightly elongated 

opening on the vertical portion of the upper, the AGC is substantially 

similar to the 3D Marks: 
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Appx273; Appx95991; Appx96691; Appx96681; C.Br.71-73. 

Indeed, the only arguably substantial difference between the AGC 

and the 3D Marks identified by the Commission is the raised tread on 

the side and underside of the AGC.  Admitting that this tread is not a 

part of the 3D Marks, the Commission still argues that it “contributes to 

creating a different overall appearance with the 3D Marks.”  RespBr.62-

63.  No evidence supports this argument, Appx83, which “wrongly 

focus[es] on the overall look of the clog,” not “the actual 3D Marks.”  
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Appx96693; Appx69654.  The differences are insufficient to avoid 

creating a substantially similar overall impression to the 3D Marks. 

With respect to Factors 2 and 3, the Commission concedes that they 

weigh in favor of likelihood of confusion, Appx244-245; Appx273; Appx27; 

Appx43; RespBr.56-63, but it failed to accord them the proper weight.  

For example, the Commission fails to address that it was error for it to 

assign lesser weight to Factor 2 because “the trademark examiner found 

the clog to be a common feature of generic waterproof strap clogs that is 

not entitled to trademark protection.”  Appx31.  Indeed, the very case the 

Commission cites, Beer Nuts, reinforces the importance of the similarity 

of the goods to the likelihood of confusion analysis.  805 F.2d at 925 

(similarities should be weighed heavily when marks are used on 

“virtually identical products”); id. at 926 (citing with approval that 
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Skechers USA, Inc., 890 F.3d 747, 758 n.5 (9th Cir. 2018) (“A trademark 

may not be freely appropriated so long as the user also includes their own 

logo.”) .  Indeed, such labels are irrelevant in the post-sale context where 

consumers see the shoes without such labels.  Appx63 (dissent); e.g., 

Payless Shoesource, Inc. v. Reebok Int’l, Ltd., 998 F.2d 985, 989 (Fed. Cir. 

1993).  

Furthermore, the Commission is wrong that Crocs’s arguments 

“effectively eliminate” Factor 4.  RespBr.52-53.  They apply in the point-

of-sale context, but are inapplicable to post-sale confusion, which must 

be considered here.  Payless, 998 F.2d at 989; McCarthy §23:76; Au-

Tomotive Gold, Inc. v. Volkswagen of Am., Inc., 457 F.3d 1062, 1077–78 

(9th Cir. 2006) (post-sale confusion can establish likelihood of confusion) 

(citations omitted); Gen. Motors Corp. v. Keystone Auto. Indus., Inc., 453 

F.3d 351, 357 (6th Cir. 2006) (citations omitted). 

D. DuPont Factor 5 

Conceding that fame can be shown by evidence of advertising and 

sales of products incorporating the asserted mark, the Commission now 

argues that Crocs’s “reliance on advertising” is flawed because that 

advertising “fails to ‘feature the 3D Marks in a prominent manner’ and 
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[ ] ‘feature[s] other products in addition to the Classic Clog.’”  RespBr.53-

55 (citing Appx294).  The evidence belies this assertion: 

  

 

Appx69526; Appx69578; Appx69624; Appx34278-34311.   

The Commission next asserts that Crocs’s evidence is not 

cognizable because it is not directed to the 3D Marks in isolation.  

RespBr.53-54.  As the 3D Marks are not sold on their own, however, sales 

and advertising expenditures of goods bearing the mark can be used to 

evidence fame.  In fact, the 3D Marks comprise the most prominent and 
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