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INTEREST OF AMICUS CURIAE 

The Licensing Executives Society (U.S.A. & Canada), Inc. (LES) is a 

non‑profit professional association of intellectual property (IP) licensing and 

technology transfer professionals. LES’s mission is to empower its community to 

drive strategy, transactions, and deals involving intellectual property business and 

law.  LES also advances best practices in IP transactions and promotes efficient, 

predictable markets for innovation. LES routinely files amicus briefs to offer 

practical, neutral perspectives on issues that affect licensing certainty, contracting 

practices, and reliance interests across industries. LES takes no position on the 

ultimate outcome of this appeal. 

INTRODUCTION 

Patent licensing is central to IP commercialization: it enables innovators to 

share technology with partners, scale production, and bring products to market. 

Licensing also fuels collaboration, particularly in industries like semiconductors, AI, 

and data-center infrastructure, where no single entity controls all the know-how 

required for system integration. Thus, predictable licensing frameworks reduce 

transaction costs, promote reliance on patent rights, and encourage innovators to 

disclose and share technology. 

These objectives, however, depend on legal certainty and contractual clarity 

in license formation and scope. In fast-moving supply chains, especially for 
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components used in data centers and AI systems, businesses rely on predictable 

contracting frameworks and the settled meaning of patent rights to allocate risk and 

invest at scale. Moreover, in an effort to achieve improvements in the protection of 

all types of IP within an organization and throughout all levels of its global supply 

chain, LES has developed a standard related to IP Protection Management Systems.  

(ANSI/LES ICBR Version 1.0-2022 Management System for the Protection of 

Intellectual Property in the Supply Chain). 

This appeal presents a common but consequential question at the intersection 

of state contract law and federal patent policy: when, if ever, boilerplate IP-license 

terms embedded in purchase orders and follow-on email traffic should be treated as 

part of the parties’ agreement. Without favoring either party, LES urges the Court to 

articulate technology-neutral principles that promote uniformity, avoid “license-by-

boilerplate” outcomes, and respect reliance interests, particularly where Section 337 

remedies can disrupt global supply chains. 

SUMMARY OF ARGUMENT 

Predictable licensing frameworks are especially critical for patent licensing, 

where inadvertent or unintended grants of rights can distort negotiations, undermine 

the value of portfolios, and chill investment in innovation. 

First, state laws and Uniform Commercial Code (U.C.C.) principles, not 

opportunistic phrases, should determine whether additional terms become part of a 
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contract formed through standardized forms. Where parties exchange competing 

forms that are each expressly conditional on the other side’s assent and then perform, 

§ 2‑207(3)’s “knock‑out” rule supplies the governing terms while conflicting 

boilerplate language (including broad IP‑license language) drops out. 

Second, after Loper Bright Enterprises v. Raimondo, 603 U.S. 369, 144 S. Ct. 

2244 (2024), the Commission’s legal interpretations receive no Chevron deference. 

Clear Federal Circuit guidance on how § 2‑207 applies to embedded IP terms will 

shape nationwide contracting practice and reduce forum‑specific uncertainty. 

Third, reliance interests around patent portfolios, and the constitutional right 

to exclude, favor predictable, text‑ and conduct‑based rules. Section 337’s border 

remedies magnify the cost of ambiguity, so uniform standards are essential. 

Fourth, a fundamental principle of contract law is determining and giving 

effect to the intent of the parties. Absent a clear mutual assent to such a patent 

license, the Court should decline to infer such an assent. 

ARGUMENT 

I. Uniform Application of U.C.C. § 2‑207 Should Control Contract Terms 
When Parties Exchange Conflicting Forms. 

In modern supply chains, parties routinely exchange preprinted forms that 

conflict on material and minor terms. When each side’s writings are expressly 

conditional and the parties nonetheless perform, § 2‑207(3) supplies the contract 

comprised of agreed terms plus U.C.C. gap‑fillers; conflicting terms are excluded. 
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Applying this neutral, text-first framework promotes uniformity and prevents a one-

sided expansion of rights, such as a perpetual, royalty-free, boundless IP license, 

through unilateral boilerplate language. 

LES respectfully urges the Court to reaffirm that (a) the “knock‑out” rule 

governs where competing forms are expressly conditional and followed by 

performance; (b) the focus is on objective manifestations of assent and course of 

dealing; and (c) Courts of Law should be cautious about importing sweeping IP 

grants from a buyer’s form where the seller’s form expressly disclaims any license-

by-sale. 

II. Reliance Interests Around Patents Counsel in Favor of Predictable 
Contract‑Formation Rules. 

Patent licensing is the mechanism by which investments in innovation are 

monetized and disseminated.  These investments allow patent owners to 

commercialize technologies that may otherwise go unexploited and enable firms to 

integrate complementary innovations. Thus, predictable rules for incorporating 

license language into high‑volume transactions directly support innovation 

incentives. 

Furthermore, entire agreements can be, and often are, dedicated to the transfer 

or grant of intellectual property rights.  Such circumstances argue for the treatment 

of such terms as material in any contract and not relegated to boilerplate and subject 
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to formulaic form battles, where an unintentional change of ownership could be 

catastrophic to a party. 

When licensing outcomes turn on ambiguous boilerplate or stray emails, 

parties face higher risk and higher costs, deterring collaboration. By contrast, 

uniform and predictable rules foster deliberate, negotiated licensing agreements that 

drive commercialization across industries.  Dillon Miller, Using Boilerplate Clauses 

and Its Risks, Ahuja & Boss, LLP (Dec. 20, 2024), https://dmablaw.com/using-

boilerplate-clauses-and-its-risks/.  

Stable expectations about the scope of patent rights and the availability of 

meaningful remedies enable investment in research and development (R&D), 

manufacturing, and long‑term collaborations. Predictable rules for incorporating 

license language into high‑volume transactions further support innovation 

incentives. 

III. Section 337’s Border Remedies Magnify the Cost of Ambiguity and 
Favor Uniform Standards. 

Limited exclusion orders and cease-and-desist orders can impose swift and 

sweeping consequences on supply chains and downstream customers. Technology-

neutral guidance that confines “license-by-boilerplate” theories and clarifies the 

standards for contractual assent will mitigate disruption, regardless of which party 

ultimately prevails on the merits. 
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IV. Determining and Giving Effect to the Intent of the Parties Is a Core 
Principle of Contract Law. 

One of the fundamental tenets of contract law is that agreements must be 

construed to give effect to the intent of the parties. See U.C.C. § 1-103(a)(2) 

(requiring that the U.C.C. be applied “to promote its underlying purposes and 

policies, which are … to permit the continued expansion of commercial practices 

through custom, usage, and agreement of the parties”). This principle is especially 

important where patent licensing is at issue, because such rights are deliberate and 

valuable concessions. 

Absent clear mutual assent to such a license, Courts should decline to infer 

one. Recognizing the materiality of terms related to IP rights can refocus the analysis 

on the parties’ intent as a guiding principle to ensure that patent holders retain control 

over the scope of their rights, that licensors and licensees obtain the benefits of their 

bargains, and that technology transactions reflect negotiated commercial realities 

rather than inadvertent boilerplate terms. 

CONCLUSION 

The Court should safeguard the integrity of patent licensing as a cornerstone 

of commercialization and collaboration by grounding its guidance in predictable 

contract‑formation rules. Such clarity will promote uniformity in licensing practice, 

strengthen innovation markets and the IP ecosystem, and protect the reliance 

interests of licensors and licensees alike. 
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LES respectfully urges the Court to articulate neutral, technology‑agnostic 

principles that (1) apply § 2‑207’s knock‑out rule when conflicting, expressly 

conditional forms are followed by performance; (2) recognize the reliance interests 

that favor predictable contract formation rules, especially when implicated by 

Section 337 remedies; and (3) effectuate the clear intent of the parties with respect 

to the creation or denial of IP rights. Such guidance will promote licensing 

uniformity, contractual certainty, and healthy markets for innovation across 

industries. 

 Respectfully submitted, 
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