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INTRODUCTION

The essence of every contract is agreement. Mutual agreement. And yet: after
132 pages of combined briefing by the Commission and Intervenors FII USA and
Ingrasys (together, “Foxconn”), neither identifies one fact suggesting that Vicor
agreed to give Foxconn a royalty-free, unlimited right to the intellectual property
contained in Vicor’s power converters. Vicor did not agree to grant Foxconn a
license. Vicor instead told Foxconn, 700 times and more, that Vicor refused to grant
Foxconn (or any customer) a license simply by selling power converters. Nothing in
the record suggests Vicor ever changed its mind.

The best the Commission and Foxconn can muster is that the parties’ supposed
mutual agreement to give Foxconn a license may be inferred from emails sent by
lower-level Vicor employees, who provided estimated “ship dates” to Foxconn
lower-level employees in response to the latter’s requests for “ETAs” and “ETDs”
of Vicor parts. This is the UCC version of the mythical nose-scratch bid in
auctioneering; a bidder itches his nose only to find himself haplessly bound to buy a
$250 million Picasso. But auctioneers can distinguish involuntary gestures from
bids, just as courts can discern that the mundane “ship date” emails are not clear

manifestations of an agreement to be bound to all terms of Foxconn’s purchase
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b

orders, let alone a “definite . .. expression of acceptance,” as is required under
Uniform Commercial Code §2-207(1).!

The Commission’s and Foxconn’s theory of contract formation fails for many
independent reasons set forth in Sections I-V below. But the foundational inquiry of
this (and every) contract case is whether there is an agreement. And the undisputed
facts establish that Vicor never agreed to grant Foxconn a royalty-free license to
Vicor’s intellectual property. Two courts—the Massachusetts district court and the
ITC Administrative Law Judge—concluded as much. Indeed, the ALJ found
Foxconn’s license defense so outlandish that, at the close of the evidentiary hearing,
his only substantive comment was to remark on the defense’s weakness:

I am less impressed now, having heard the evidence, regarding the

license by purchase order defense than I was even before the hearing.

I’'m really—I was struck by the fact that, after 700 purchase orders,

suddenly the Foxconn group decides that it’s going to assert a license,
that seems a bit of a stretch.

Appx10976(972:10-16). The Commission’s reversal of the ALJ’s no-license
conclusion, on review of his Initial Determination, is legally erroneous and must be

reversed.

! All emphasis in quotations is added unless specified in parentheses.

2
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ARGUMENT

I. Application of §2-207, including whether Foxconn’s POs are offers, and
whether Vicor accepted them, is a question of law.

Application of Mass. Gen. L. ch. 106, §2-207 “is purely a question of law.”
lonics, Inc. v. Elmwood Sensors, Inc., 110 F.3d 184, 187 (1st Cir. 1997). As in any
typical §2-207 transaction, there are no factual disputes bearing on the issue of
contract formation. The text of every purchase order (PO), sales order
acknowledgement (SOA), and email is undisputed. There is no dispute about who
sent what, or when. There are no verbal conversations, nor even any competing
views about what transpired. Applying §2-207 to these undisputed facts, the
Commission legally erred in ruling that PO’176 and PO’265 were offers that Vicor
accepted:

We find that Vicor accepted a valid offer [PO’176] when Vicor’s

employee Peter Goodwin provided shipment dates for the requested
products via the email dated October 1, 2021.

Vicor accepted PO’265 the day after Foxconn sent the PO with the
revised delivery terms.

Appx119-122.

The Commission did not resolve a single evidentiary dispute. Instead, the
questions arising from these undisputed facts—whether Foxconn’s purchase orders

(POs) are offers; whether Vicor accepted them by email; or whether the parties
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instead formed an agreement by conduct under §2-207(3)—are all questions that the
Commission resolved as a matter of law, which this Court reviews de novo.>

Precedent uniformly confirms that the questions resolved by the Commission
here are questions of law, to which de novo review applies. Most applicable are those
cases applying §2-207 without deference on appeal:

e In Jonics, the First Circuit, applying Massachusetts law, reviewed the parties’
competing forms and communications and applied §2-207 as a matter of law.
110 F.3d at 187 (“This is purely a question of law.”).

o In Lambert v. Kysar, the First Circuit held that whether an order for Christmas
trees was a §2-207 “offer,” and whether the offeree accepted by altering the
order form in writing, were questions of law reviewed de novo: “As the
evidentiary foundation for determining the formation of the parties’ contract
was either undisputed or consisted of writings, Lambert’s present challenge
raises issues of law for the court.” 983 F.2d 1110, 1114 & n.4 (1st Cir. 1993)
(collecting cases).

o In Commerce & Industry Insurance Co. v. Bayer Corp., the Massachusetts

Supreme Judicial Court reviewed without deference a lower court’s

2 Foxconn states that “battle of the forms” refers only to subsection (3) of §2-207.
FoxconnBr9, 32, 64-65. This is wrong. The “battle of the forms” encompasses all of
§2-207. See, e.g., 1 White, Summers, & Hillman, Uniform Commercial Code § 2:13
(6th ed.) (“White & Summers™) §2:13.
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determination of whether and how a contract for the sale of goods was formed
under §2-207. 742 N.E.2d 567, 574 (Mass. 2001).

o In Step-Saver Data Systems, Inc. v. Wyse Technology, the Third Circuit ruled
that “the question of whether [a buyer or seller] has agreed to be bound by the
terms of [a form] license is best resolved by applying the legal principles
detailed in section 2-207,” which are legal questions reviewed “de novo.” 939
F.2d 91, 97, 99-100 (3d Cir. 1991).

e In JOM, Inc. v. Adell Plastics, Inc., the First Circuit interpreted and applied
§2-207 as a matter of law, remanding only a single question about “material
alteration” under §2-207(2) which “was never briefed or argued.” 193 F.3d
47,52, 59 (1st Cir. 1999).

e And in Linear Tech. Corp. v. Micrel, Inc., this Court ruled that determining
whether “a completed [UCC] sale” occurred for purposes of the on-sale bar—
which requires “an offer, an acceptance, and consideration”—is a “conclusion
of law” that is reviewed “de novo.” 275 F.3d 1040, 1052 (Fed. Cir. 2001).
Non-UCC caselaw confirms that de novo review applies where, as here, what

the relevant communications say, and what transpired, is not disputed:

o In Duff v. McKay, the Massachusetts Appeals Court held that “[w]here, as

here, the negotiations were memorialized in a trail of uncontested emails,
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whether the parties agreed on all material terms is treated as a question of law

that we review de novo.” 52 N.E.3d 203, 209 (Mass. App. 2016).

e In McCarthy v. Young—which Foxconn cites—the Massachusetts Appeals
Court reviewed de novo the issue of contract formation, stating: “If the
evidence consists only of writings, or is uncontradicted, the question [of
contract formation] is for the court.” 250 N.E.3d 1152, 1156 (Mass. App.
2025).

e And in Bresky v. Rosenberg—which the Commission cites—the
Massachusetts Supreme Judicial Court reaffirmed that contract formation is a
question of law when it involves written documents or other uncontradicted
evidence, but may become a question of fact when, unlike here, the
“transaction was oral,” and the evidence about the parties’ oral “interviews
was contradictory.” 152 N.E. 347, 349, 351 (Mass. 1926).

The remaining cases that Foxconn and the Commission rely on are
inapplicable and do not suggest that this Court owes any deference to the
Commission’s decision here:

o In Luedtke Engineering Co. v. Indiana Limestone Co., the Seventh Circuit
applied Indiana law and held that whether a term was a “material alteration”
under §2-207(2) was a question of fact. 740 F.2d 598, 600 (7th Cir. 1984).

There is no §2-207(2) issue here, and courts applying Massachusetts law have
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resolved such questions as a matter of law in any event. Winter Panel Corp.
v. Reichhold Chems., Inc., 823 F. Supp. 963, 971, 973 (D. Mass. 1993);
Glyptal Inc. v. Engelhard Corp., 801 F. Supp. 887, 894 (D. Mass. 1992).

In Peck v. Cochran, which pre-dated Massachusetts’ UCC by 130 years,
witnesses offered competing testimony about what transpired during the
parties’ negotiations. 24 Mass. 34, 36 (1828). No similar dispute over what
transpired exists here.

In Crellin Techs., Inc. v. Equipmentlease Corp., the First Circuit concluded
that because competing inferences could be drawn from a “fact-dominated”
sequence of oral conversations and actions, deference to the factfinder was
warranted. 18 F.3d 1, 7 (Ist Cir. 1994). The cases Crellin cited involved
factual disputes over oral contracts. See Bushkin Assocs., Inc. v. Raytheon Co.,
815 F.2d 142, 145 (1st Cir. 1987); Chedd-Angier Prod. v. Omni Publ’ns Int’l,
756 F.2d 930, 935 (Ist Cir. 1985). There are no factually disputed oral
conversations or oral contracts here.

In Fecteau Benefits Group, Inc. v. Knox, the court deferred to a trial judge’s
determination of one party’s intent to be bound by a settlement agreement,
where the issue was closely tied to the parties’ writings and disputed actions,

in a litigation where the trial judge was intimately “familiar[] with the
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relationship and the history of the dealings between the parties.” 890 N.E.2d
138, 146 (Mass. App. 2008). No similar fact-bound uncertainties exist here.
o And Lofty Enterprises v. Nextel Communications, an uncitable unpublished
disposition,® ruled that summary judgment of contract formation was
improper where a series of inconsistent writings and actions presented

“disputed fact[s].” 2005 WL 2787563, at *1 (Mass. App. 2005). Lofty bears

no resemblance to the record here.

The Commission argues for substantial-evidence review because “Vicor relies
on witness testimony to support its contention that the shipping date emails were not
acceptances.” Comm’nBr27. But Vicor cited witness testimony to show that even
Foxconn witnesses did not understand the shipment date emails to reflect any
outward manifestation of mutual assent. BlueBr42; Comm’nBr23; see also 1
Anderson U.C.C. § 1-201:22 (3d ed.) (“The UCC adopts the modern approach that
effect is to be given to how a reasonable person would interpret the other party’s
outward manifestations, rather than what the other party subjectively or secretly

intended thereby.”).*

3 Massachusetts Appeals Court Rule 23.0(2) flatly prohibits citation of pre-2008
summary rulings issued pursuant to “Appeals Court Rule 1:28.” See Lofty, 2005 WL
2787563, at *1 (“MEMORANDUM AND ORDER PURSUANT TO RULE 1:28”).

* The Commission argues that clear-error review applies to course-of-dealing
findings, but concedes that the Commission made no course-of-dealing finding at
all. See Comm’nBr27; Comm’nBr50; Appx120.

8
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This appeal concerns the legal significance of undisputed facts. The
application of §2-207 to these undisputed facts “is purely a question of law,”
reviewed de novo by this Court. lonics, 110 F.3d at 187.

II.  Foxconn’s second-source justification is unsupported, and Vicor’s end-
customers had already negotiated second-source protections.

As Foxconn tells it, Foxconn needs a free license to its component suppliers’
IP to “protect[s] its ability to second-source component parts” when defects or
shipping delays arise. FoxconnBr3. This legally irrelevant explanation was invented
for this appeal.

First, Foxconn’s second-source justification is untrue. Foxconn claims that it

29 ¢

“exercised its second-sourcing rights” “at [its] end customer’s direction” because

“Vicor failed to supply parts on time, [and] its parts
FoxconnBr4. Not so. FII USA (who serves testified only that [ asked
FII USA to use alternative power converters because Vicor supposedly would not
modify its product to add functionality wanted. Appx12215 (FII USA,
Q/A18). Ingrasys (who serves testified that never asked Ingrasys
to switch to alternative power converter modules. Appx12236 (Ingrasys, Q/A38-39).
Foxconn’s sworn testimony, not unsupported attorney argument, tells the true story.

Second, Foxconn did not need a second-source license to protect its end-
customers. Such protections already existed, in the form of heavily negotiated

. t t
agreements between Vicor on one hand, and Foxconn’s customers and
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on the other. And these agreements pre-dated the at-issue POs, meaning that
Foxconn’s claimed need for a free license “[t]o protect itself and its customers” is
pure fiction. FoxconnBrl1.

o secured second-source protection in July 2021 by negotiating a
license to Vicor’s IP in an OEM License Agreement, which gave
and its the right to make modules that practiced
Vicor’s IP, in exchange for a royalty. Appx12001-12015(99 2.8, 2.12,
Arts.III-IV). Foxconn initially claimed to be a beneficiary of
license, Appx12029, but abandoned that argument and never raised it at
the evidentiary hearing.

o secured second-source protection in a November 2012 Master
Purchase Agreement (MPA) with Vicor that gave and its contract
manufacturers a limited right to manufacture components using Vicor’s IP
when occurred. Appx12141-12165(110.2(a)-(c)).
Foxconn initially claimed to be a beneficiary of second-source
license, Appx12030-12034, but abandoned any reliance on the MPA at the

contractual term

evidentiary hearing and never attempted to prove that any -

contractual
occurred.

Third, Foxconn’s second-source narrative is illogical. Foxconn frames its

need as a failsafe: “to obtain compatible parts from an alternative source, if

10
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necessary.” FoxconnBrl1; FoxconnBr3 (“if needed”). But the license Foxconn
claims to have obtained is not a license to use a supplier’s intellectual property only
“if needed”; the license instead purports to be a royalty-free, perpetual, and
unlimited license to all Vicor intellectual property covering the purchased products,
all for the bargain-basement price of a single power converter.

Fourth, Foxconn’s second-source narrative is not plausible in light of the
undisputed facts. As an initial matter, Foxconn never invoked, or claimed to have
obtained, a second-source license until five months after the ITC case was filed,
when Foxconn raised its claimed license as a belated litigation strategy. See
Appx12030-12034. Foxconn never claimed a second-source license as part of any
commercial dealings with Vicor.

Foxconn also says that second-source licenses are “common...in
complicated supply-chain arrangements.” FoxconnBr3. Vicor agrees. But IP also is
valuable, which is why second-source provisions are heavily negotiated, and include
protections (and consideration) that benefit both sides of the deal. Foxconn does not
claim to have obtained a license by negotiation and compromise. Instead, it claims
to have struck gold by sheer luck, when unwitting Vicor sales representatives, who
had no authority to bind Vicor, sent emails with estimated “ship date[s].” If second-
source protections are as essential as Foxconn portrays them to be, it is implausible

that Foxconn would rely on sheer happenstance to obtain them.

11
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Fifth, even if Foxconn wanted a free license to Vicor’s intellectual property,
Vicor told Foxconn through hundreds of prior data sheets, price quotations, SOAs,
and invoices, that Vicor did not and would not grant Foxconn a free license to
Vicor’s intellectual property. See Appx12106; Appx10966:18-24; Appx12193. The
essence of a contract is mutual agreement, and Vicor never agreed to give Foxconn
a license to any of its intellectual property.

III. The parties’ forms—rather than non-form communications—govern
application of §2-207.

All parties agree that §2-207 applies. FoxconnBr7-8; Comm’nBr42. But they
diverge as to the proper subjects of the Court’s analysis. Foxconn and the
Commission ask the Court to fit the square peg of a non-form email into the round
hole of §2-207(1)’s “definite . . . expression of acceptance.” But “[t]he test under 2-
207(1) is whether the reply form—taken as a whole—presents itself as a ‘definite
and seasonable expression of acceptance.”” 1A Quinn’s UCC Commentary & Law
Digest §2-207[A][1] (Rev. 3d ed). Vicor correctly focuses on the parties’ competing
forms: Foxconn’s PO and Vicor’s SOA. Foxconn and the Commission improperly
focus on non-form employee emails sandwiched between the receipt of the PO and
the sending of an SOA. Only Vicor applies §2-207 correctly.

Foxconn’s and Vicor’s commercial relationship spans hundreds of sales,
marked by a continuous exchange of pre-printed forms. See Appx10966(962:13-24).

As White & Summers accurately describe, “[t]he process of ‘contracting’ between

12
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commercial parties begins with underling telephoning underling or with the dispatch
of'a form. When the process ends, there will usually be two forms involved, seller’s
and buyer’s.”®> White, Summers, & Hillman, Uniform Commercial Code § 2:13 (6th
ed.) (“White & Summers™). Section 2-207 is thus purpose-built “to allow parties to
enforce their agreement . . . despite discrepancies between a written offer and a
written acceptance.” Id. at n.1 (citation omitted, alterations in original). And it
should “be interpreted so as not to give an unearned and unfair advantage to the
contracting party who by pure happenstance sends the first or in other cases the
second form.” Id.; see id. §§2:13-2:19.6

Foxconn sought an “unearned . . . advantage” by asking the Commission to
ignore Vicor’s SOA entirely, arguing that pre-SOA emails exchanged among low-
level employees, who swapped transaction-level details, constituted an acceptance

that concluded the deal and rendered the subsequent SOA ‘“‘irrelevant.”

5 “Underling” refers generally to sales/purchasing representatives.

6 See also Mass. Gen. Laws ch. 106, §2-207, cmt. 1 (§2-207(1) applies to “the
exchange of printed purchase order and acceptance (sometimes called
‘acknowledgment’) forms”); 2 Anderson U.C.C. § 2-207:5 (3d. ed.) (“§ 2-207 is
designed to eliminate the problems raised by the presence of conflicting terms in
different legal forms”); Litton Microwave Cooking Prods., v. Leviton Mfg. Co., 15
F.3d 790, 794 (8th Cir. 1994) (“For a ‘battle of the forms’ to arise and trigger the
provisions of §2-207, there must be conflicting forms to begin with....”); 1A
Quinn’s UCC Commentary & Law Digest § 2-207[A][2] (Rev. 3d ed) (“The prime
concern of 2-207 is . . . to create or, if you will, ‘force’ the formation of a contract
on the exchange of forms notwithstanding the fact that there is not a perfect match
between the offer and its acceptance.”).

13
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FoxconnBr66. But looking to the context and realities of commercial practice,
FoxconnBr34, the pre-SOA emails reflect an intermediate “telephoning” process
between agents, which precedes Vicor’s purported form-based acceptance. White &
Summers, §2:13. Foxconn does not dispute that when this “telephoning” concludes,
Vicor enters the details of the order into a computer system, which automatically
(often within hours) sends an SOA with the full terms that Vicor intends to agree to.
Two forms result: an order, and an acknowledgment—ijust as the UCC envisions.

Foxconn and the Commission’s convoluted theory of acceptance is predicted
in a White & Summers chapter called “non-form agreements,” which describes how
§2-207 1s occasionally called on to resolve disputes where “there is no pattern or at
least no continuous pattern of exchange of printed forms.” White & Summers, §2:20.
In the rare case where a commercial relationship reflects no history of form-based
sales, courts may be forced to cull through a morass of non-form “transmission[s]”
and pluck out the only discernable offer and acceptance. Id. But as White &
Summers also explain, these cases are few and far between, and they should not be
applied to circumstances where the parties do have a history “of exchange of printed
forms™:

We well understand that a clever lawyer can make a colorable claim

that every case falls within our seventh classification [“non-form

agreements”] and is therefore beyond the reach of §2-207 and adrift on

the murky sea of common law. We hope that courts will reject these

arguments and not allow parties who communicate principally through
printed purchase order-acknowledgment forms to escape the grip of §2-

14
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207.
1d.; see Columbia Hyundai, Inc. v. Carll Hyundai, Inc., 484 S.E.2d 468, 470 (S.C.

1997); Calhoun v. Cullum’s Lumber Mill, 545 S.E.2d 41, 45 (Ga. App. 2001).

[lustrative of the §2-207 misuse predicted by White & Summers, neither
Foxconn nor the Commission offers a single case endorsing the view that a stray
email from an intermediate “telephoning” process—in a commercial relationship
built on the exchange of competing forms—should be understood as a
“definite . . . expression of acceptance,” particularly where the seller also sends a
responsive form, as Vicor had done hundreds of times before. Certainly, this case is
not the rare case in which a court has no choice but to pluck offer and acceptance
from the murk of “non-form” communications. And it should not be the first to do
so. The undisputed facts here instead show that Vicor and Foxconn had a typical
commercial relationship, in which products were sold by exchanging competing pre-
printed forms. Those forms should dictate the result.

Thus, for all the reasons stated in Vicor’s opening brief (at 33-38), a standard
application of §2-207 to the Foxconn’s purchase order and Vicor’s SOA results in a
contract formed by the parties’ conduct under §2-207(3), with Foxconn’s free-

license clause being “knocked out” of the resulting contract.”

’ Foxconn claims that the Commission “Ruled There is No ‘Battle of the Forms’
Under §2-207(3).” FoxconnBr64. That is wrong. The Commission only mentioned
§2-207(3) once: when block-quoting §2-207. Appx108-109.

15
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IV. Foxconn’s POs are not offers that Vicor could accept.

Foxconn POs are not offers that Vicor could accept. By their terms, Foxconn’s
POs were not binding on Foxconn; and they lack consideration.

The plain language of PO Note 6 disclaims any Foxconn obligation “without
DN or other delivery requests.” Appx12173. Faced with this disclaimer, Foxconn
and the Commission take different positions about what constitutes a “delivery
request.” Foxconn argues the “emails accompanying the orders were ‘delivery
requests.”” FoxconnBr38 (citing Appx12340-41; Appx12335). But this collapses
and renders a nullity the PO’s express distinction between “This PO and any

particular DN or delivery request issued by Buyer . . ..” Appx12173.8

The Commission, in contrast, argues that “Wang’s and Lee’s emails ask[ing]
Vicor to confirm when the products would arrive” constitute a “delivery request.”
Comm’nBr31. But Foxconn’s emails do not request delivery—immediately or on
any date. They instead ask Vicor to propose estimated shipment dates: “Could you
provide all open invoices on your side and update ETA [estimated time of arrival]?”
Appx11335. “Please confirm the ETD [estimated time of delivery].” Appx11346.
“Do you have an update on the docking status of P0#4600000176?” Appx11353.

Contrary to what the Commission held, “request[ing that Vicor propose] a delivery

8 The Commission’s holding (at Appx121) that “request[ing] a delivery date” by
email constitutes a “delivery request” is unsupported. The PO does not define
“delivery request,” Appx12173, and no other evidence speaks to its meaning.
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date” is not Foxconn making a “delivery request.” Appx121. Foxconn’s emails are
at most “‘just status requests,” nothing more. Vicor Corp. v. FII USA, Inc., 2024 WL
3548786, at *11 (D. Mass. June 24, 2024) (vacated on other grounds).

Foxconn also argues that a delivery request “need not specify a quantity or

date” because PO Note 6 says that “Final quantity and/or delivery date shall be

subject to . . . the most current DN or other delivery requests.” FoxconnBr38. The
PO’s use of “and/or” does not render “quantity or date” optional. As Foxconn
admits, quantity is a “necessary term[],” FoxconnBr20, so it cannot be true that
“quantity or date” is optional. Instead, “and/or” simply means that the final quantity
and the final delivery date must be the most current one, as specified in the “most
current DN or other delivery requests.” For similar reasons, the delivery date also
cannot be optional because a seller could not ever “deliver Products in strict
accordance with this PO, DN, and other delivery request” without a date.
Appx12356.

The POs independently fail as offers because they lack consideration. See
BlueBr53-54. Foxconn and the Commission assert forfeiture. But Vicor expressly
raised lack of consideration when arguing that “Foxconn POs were not offers”

(133

because “‘the PO alone does not obligate [Foxconn] to buy anything.”” Appx7678-

7679 (quoting Vicor Corp., 2024 WL 3548786, at *10-11 (“unilateral act of sending

17
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a PO to Vicor cannot alone create a binding agreement” as “there must be an
exchange of consideration™)).’

Other than forfeiture, Foxconn responds in a single sentence that the POs are
acceptable offers because the POs state “quantities, unit price, and total price.”
FoxconnBr39. But again, PO Note 6 disclaims any obligation without a separate DN
or delivery request. Appx12173. Foxconn’s witness even admitted that the PO
“reads like” Foxconn can cancel any time prior to shipment. Appx10971(967:13-
17).

V.  Vicor sales representatives’ “ship date” emails are not “definite. ..
expressions of acceptance.”

Even accepting Foxconn and the Commission’s improper application of §2-
207 to non-form emails sandwiched between a PO and SOA, the “ship date” emails
are not a “definite . . . expression of acceptance.” §2-207(1).

To be an acceptance under §2-207, the offeree’s response to an offer must be
“expressed and intended as an acceptance or the closing of an agreement.” §2-207,
cmt. 1; see §2-204(3) (parties must “have intended to make a contract™). That is, a

“definite . . . expression of acceptance” requires that the accepting party “manifest

? Even if there were forfeiture (there isn’t, see Appx7679), the lack of consideration
is a pure question of law that this court may address. Automated Merch. Sys., Inc. v.
Lee, 782 F.3d 1376, 1379-80 (Fed. Cir. 2015); see Warner-Lambert Co. v. Teva
Pharms. USA, Inc., 418 F.3d 1326, 1338 n.11 (Fed. Cir. 2005) (forfeiture applies to
“general issue[s],” not “underlying arguments”).
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the intent to accept the offer.” 2 Anderson U.C.C. §2-207:10. There is no acceptance
“when there is nothing [in the later writing] to indicate that it was intended as an
‘expression of acceptance.’” Id. §2-207:45; see 1B Anderson U.C.C. § 1-103:283
(“§2-207 does not eliminate the necessity of finding manifestation of mutual
assent”). The “ship date” emails contain no expression of acceptance or
manifestation of mutual assent.

Before addressing each PO individually, it bears emphasizing that the record
is bereft of any evidence indicating that Vicor intended to accept Foxconn’s
boilerplate and form a contract subject only to Foxconn’s terms, including its free-
license clause.!” The opposite is true. In every one of the 700+ SOAs that Vicor sent
in response to Foxconn’s POs, Vicor refused to grant “any license . . . to Buyer of
any of Vicor’s intellectual property rights.” Appx12119-20.

Reasonably so. Vicor’s business would be worthless if selling a single power
converter would grant its buyers a right to all Vicor IP embodied in that converter.
Foxconn may have wanted a free license to Vicor’s IP. But there is no evidence that
Vicor intended to grant it. See Transwestern Pipeline Co. v. Monsanto Co., 46 Cal.

App. 4th 502, 516 (1996) (reasoning that a continuous exchange of order and

10 Foxconn refers to intent “to fulfill a purchase order,” “ship the goods,” or “fill the
order.” FoxconnBr39-40, 46. Such intent is irrelevant. “[T]he underlying premise on
which U.C.C. § 2-207 rests is that the parties intended to be bound by a contract.”
2 Anderson U.C.C. § 2-207:41.
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acknowledgement forms over a 12-year relationship, with each side’s form
containing divergent terms, indicates that the parties “have not reached an agreement
over the terms in dispute”).

A.  Peter Goodwin did not accept PO’176 (FII USA).

Asto PO’176 (applicable only to FII USA), Peter Goodwin’s single-line email
stating “2K ship date 5-13-22, 2K 5-20, 2K 5-27 and 1400 6-3,” is not a
“definite . . . expression of acceptance.” §2-207(1). This is so for at least three
independent reasons:

1. Goodwin’s email “does not use the vocabulary of acceptance.” Echo, Inc.
v. Whitson Co., Inc., 121 F.3d 1099, 1103 (7th Cir. 1997). The term “ship date” is
not even Foxconn terminology. Foxconn uses the term “delivery date.” Appx12335.
“[SThip date” is Vicor terminology from its SOA’s “scheduled ship date.”
Appx11252. Goodwin’s “ship dates” are dates that will be entered “into Vicor’s
computer system.” FoxconnBr20. Goodwin’s email providing them expressed no

objective manifestation of intent to form a contract.

Appx12335 (PO’176) Appx11252 (SOA’176)
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Goodwin’s “ship-date” email also responds to an earlier Foxconn request for an
“ETA [estimated time of arrival],” confirming that the “ship date” email cannot
objectively be understood as a statement of intent to be bound to anything, as all
Foxconn requested was an estimate. Appx12340.

2. The “ship date[s]” specified in Goodwin’s email also differ substantially
from the “delivery dates” specified on Foxconn’s PO, confirming that Goodwin did
not express an intent to be bound by Foxconn’s PO by providing different dates.
Foxconn claims that “modest differences” between the PO’s dates and Goodwin’s
emailed dates “were not material.” FoxconnBr30. But Foxconn’s explanation
conflicts with both: (1) Note 1, which declares “null and void” any seller term that
conflicts with Foxconn’s, Appx12335; and (2) Foxconn testimony that the purpose
of Note 1 is “to make clear that the Purchase Order terms are what control our
dealings with Vicor, and that Vicor cannot try to change the terms without getting
proper agreement in writing.” Appx12216 (FII, Q/A28); Appx12232 (Ingrasys,
Q/A14). Because Foxconn insists that any different term is void unless approved by
Foxconn in writing, “ship date[s]” that differ from Foxconn-specified delivery dates
are material differences. See Alliance Wall Corp. v. Ampat Midwest Corp., 477
N.E.2d 1206, 1211 (Ohio App. 1984) (concluding as a matter of law that “dickered

for” delivery-date term was material); Lambert, 983 F.2d at 1115 (ruling as a matter
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of law that quantity term was material and that “substitution of a substantially lower
quantity term amounted to a rejection” and counteroffer).!!

Even the Commission concedes that Vicor “ship date” emails alone are not
acceptances. The Commission argues only that contracts formed when the “ship
date” emails were sent “and Foxconn did not object to the proffered dates.”
Comm’nBrl, 2, 23, 44. But if, as the Commission argues, acceptance occurs only
when Foxconn “d[oes] not object to the proffered dates,” Goodwin accepted
precisely nothing by his email.

3. Goodwin had no authority to bind Vicor. Every SOA, invoice, and
quotation that Vicor sent Foxconn stated that Vicor could accept only by SOA.
Appx12106. Foxconn was on notice that employees could not bind Vicor to a
contract, and Foxconn offers no evidence that the applicable Vicor employees had
actual or apparent authority to bind Vicor.

At the outset, it is Foxconn’s burden to establish that Goodwin had authority
to bind Vicor—not Vicor’s burden to disprove it. Rydman v. Dennison Mfg. Co., 366
N.E.2d 763, 763 (Mass. 1977). And here, “[t]here is no evidence in the record to

support a suggestion that [Goodwin] had either actual or apparent authority to bind”

' Foxconn and the Commission argue that “materiality” is a question of fact.
Materiality can be a question of fact. But where, as here, the PO on its face states
that no term may be altered without Foxconn’s advance approval, “materiality is
obvious enough to be determined as a matter of law.” 2 Anderson U.C.C. § 2-207:24.
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Vicor. Jordan-Milton Mach., Inc. v. F/V Teresa Marie, II, 978 F.2d 32, 36 (1st Cir.
1992).

Foxconn attempts to distinguish Vicor’s notice cases (BlueBr44-45) by
arguing that there is “no evidence that anyone ever read or saw” the hyperlinked
Vicor Terms, and thus no evidence of a shared understanding that Vicor could only
accept by SOA. FoxconnBr59-63; Comm’nBr51-55. This misconstrues Vicor’s
argument, which is that “Foxconn had been put ‘on notice of Vicor’s position that
its SOAs were Vicor’s only method of acceptance.”” BlueBr46-47 (quoting Vicor
Corp., 2024 WL 3548786, at *13). Foxconn did not need to share any understanding
with Vicor. What matters is that Foxconn knew or had reason to know that Vicor
expressly said that Vicor employees were unauthorized to enter contracts on Vicor’s
behalf. Appx10966 (962:13-24) (Vicor testifying that Foxconn received Vicor
Terms on hundreds of occasions); Appx12193 (same, Q/A127, 128). Foxconn also
cared about this authority. Foxconn’s PO required any signatory to aver that: “[t]he
undersigned has the whole power and authority from Seller to execute this PO.”

Appx12335.1? And neither Goodwin nor Salamanca signed the POs.

12 Foxconn cites Welsh v. Tex-Mach, Inc., 2009 WL 2922955 (D. Mass. Aug. 28,
2009), to argue that exchanging competing forms does not create a common basis of
understanding. But Foxconn did not need to agree with Vicor’s warning that its
employees had no authority to bind Vicor outside of an SOA. And Welsh is
inapplicable in any event, as it concerns a “material alteration” to an existing “oral
contract.” Id. at *6.
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To the extent Foxconn suggests that Vicor must prove actual notice, that is
plainly incorrect. None of Foxconn’s cited cases requires “actual notice.” See, e.g.,
Ins. Co. of N. Am. v. NNR Aircargo Serv. (USA), Inc.,201 F.3d 1111, 1115 (9th Cir.
2000) (enforcing term “despite the absence of actual notice™); Mid-S. Packers, Inc.
v. Shoney’s, Inc., 761 F.2d 1117, 1123 (5th Cir. 1985) (what matters is that
“Shoney’s ha[d] received several of the invoices” with the at-issue terms). And
Vicor’s Terms were prominently called out and hyperlinked at the bottom of every
quote, SOA, and invoice as an “IMPORTANT NOTICE.” E.g., Appx12134.

B. Alice Salamanca did not accept PO’265 (Ingrasys).

Vicor also did not accept PO’265 (applicable only to Ingrasys) by email. Even
if the Commission had specified that Alice Salamanca’s June 13, 2023 email
(Appx11499) stating “Qty 6,270 pcs scheduled for 9/29/23 ship” was the
acceptance—and the Commission did not so specify—the email is not a
“definite . . . expression of acceptance” for the same reasons stated above for
PO’176.

Foxconn and the Commission’s only argument specific to PO’265 (and
Ingrasys) is that, when Ingrasys tried to cancel PO’265 after Salamanca’s email,
Vicor responded: “[t]his product and PO is NCNR [non-cancellable and non-

reschedulable].” Appx12645. This is a red herring.
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The only reason PO’265 existed was because Foxconn sought to modify an
already-established contract. The parties had previously reached agreement on
PO’991, which Vicor confirmed by SOA, including Vicor’s no-license term.
Appx110 (Commission Decision reciting “background” of PO’265);
Appx10938(934:16-25) (Vicor testifying that a PO is “non-cancellable once we
confirm it back via the SOA”). When Ingrasys tried to cancel PO’991, after it had
been confirmed by SOA, Vicor refused to “cancel” PO’991, but offered instead to
“accommodate” Ingrasys by “reallocat[ing] a portion of PO 991 and “transfer[ring]
[it] to a new PO that ultimately became PO 265.” Appx110. Of course PO’265 was
non-cancellable; it was merely a re-issue of an already non-cancellable PO’991.
Allowing Foxconn to cancel this reissued PO would eviscerate the purpose of
Vicor’s accommodation in the first place. Appx10941(937:8-21) (Vicor testifying
that PO’265 “was a replacement PO for a different PO that had already been SOA’d
and N[on-cancellable] agreed”).

C. Foxconn and the Commission’s remaining arguments confirm the
error of their email-acceptance theory.

Foxconn and the Commission’s other arguments in support of their email-
acceptance theory only reinforce their analytical errors and confirm that the “ship

date” emails are not “definite . . . expression[s] of acceptance.” §2-207(1).
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Foxconn and the Commission cite no case concluding that an email discussing
the details of PO (or a similar non-form communication about a form) was a
“definite . . . expression of acceptance.” §2-207(1). This speaks volumes.

The lone case Foxconn relies on (at 39-42) is an Ohio-law case whose facts
and holding support Vicor: JSW Steel USA Ohio, Inc. v. Marubeni-Itochu Steel Am.,
Inc., 2022 WL 18572393 (S.D. Ohio Apr. 14, 2022)."3 JSW did not address whether
a seller had agreed to the buyer’s boilerplate—only whether there was an agreement
to sell. Buyer and Seller had transacted only “on one prior occasion,” and the second,
disputed transaction involved a lengthy and inconsistent series of conversations and
emails (but no competing forms). JSW, 2022 WL 18572393, at *1-2, 6. As such,
JSW is a “non-form” case, as “there [wa]s no pattern or at least no continuous pattern
of exchange of printed forms.” White & Summers, §2:20.

From that jumble of non-form correspondence, Seller in JSW argued that a
March 3 email from Buyer—which contained all details of a PO for three “lots” of
steel—was the offer. Id. at *4. The court agreed the Buyer’s March 3 email could be
an offer but disagreed that the Seller’s email response stating it would “get these
[details] in our system tomorrow and send acknowledgments” was an acceptance.

Id. at *4-5. Instead, the court ruled that offer and acceptance occurred later—in an

13 Foxconn cites a 2021 decision that the court vacated and reissued in its 2022
decision. JSW Steel USA Ohio, Inc. v. Marubeni-Itochu Steel Am., Inc., 573 F. Supp.
3d 1212, 1218 (S.D. Ohio 2021), vacated.
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email offer and an email acceptance at a time where the bargaining had so narrowed
as to reflect a meeting of the minds. /d. at *5. After a March 4 email and phone call,
the only outstanding issue was size and tonnage for one of the three steel lots. /d.
Buyer sent a follow-up email with minor “changes . . . for ‘LOT-1"" (the new offer),
and seller sent an email reply (the only acceptance) updating, as requested, “the
tonnage for that line 12 from 220 to 286.” Id. This showed a meeting of the minds
(an acceptance), as all details had been worked out. /d.

The lengthy, non-form negotiations in JSW look nothing like Foxconn’s and
Vicor’s consistent practice of exchanging POs and SOAs. And JSW has nothing to
say about whether a seller can be deemed to have accepted a PO (and all of its
boilerplate) by email simply by proposing “ship dates” in response to a request for
an “ETA.

The lone case the Commission relies on (at 34) is a Delaware-law case whose
holding the Commission misdescribes. The Commission claims that in Edwards
Vacuum, LLC v. Hoffman Instrumentation Supply, Inc., 538 F. Supp. 3d 1132, 1142

(D. Or. 2021), the court deemed “an email acknowledging receipt of purchase order

4 Foxconn elsewhere (at 67) cites Besicorp Grp., Inc. v. Thermo Electron Corp.,
981 F. Supp. 86 (N.D.N.Y. 1997), to argue that “post-acceptance SOAs” are
irrelevant because deals had already been struck by the ship-date emails. But
Besicorp concerns contract modification: the parties “signed [a] contract,” and the
court rejected one party’s attempt to modify it under §2-209’s modification
framework. Id. at 98-99; accord Bioiberica Neb., Inc. v. Nutramax Mfg., Inc., 2020
WL 4226674, at *7 (D. Md. July 23, 2020).
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and confirming expedited manufacturing of the goods [to be an] acceptance.”
Comm’nBr34. But the Commission omits that the manufacturer’s email included its
“order acknowledgment form,” and that the seller performed, both of which
established the seller “accepted [the] offer.” Edwards, 538 F. Supp. 3d at 1142.

Foxconn also argues (at 41, 53-54) that “ship date” emails are §2-207
acceptances because they do not contain the magic words that prevent acceptance:
i.e., that “acceptance is expressly made conditional on assent to the additional or
different terms.” §2-207(1). This is the height of formalism. Foxconn’s rule would
require every “telephoning” conversation to end with a disclaimer, confirming that
that the proper focus of §2-207 is on the parties’ forms, rather than informal
communications arising during the “telephoning” process.

The fact that Vicor’s SOAs do contain these magic words, Appx11252
(SOA’176); Appx12106 (“acceptance . . . is expressly conditioned”), also reflects
commercial parties’ settled expectations: that they can protect themselves against
accidental contract formation by including the “expressly made conditional” magic
words in their responsive forms. Vicor previously suffered consequences from
failing to include these magic words in its SOAs. See Vicor Corp. v. Concurrent
Comput. Corp., 2006 WL 1047522, at *4 (Mass. Super. Ct. Mar. 6, 2006) (holding
that Vicor had accepted buyer’s terms because Vicor’s acknowledgement form did

not expressly condition Vicor’s acceptance on the buyer’s assent to Vicor Terms).
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After Concurrent, Vicor rectified the problem by including “expressly conditional”
language in the Vicor Terms hyperlinked on every SOA. Appx11252(SOA’176);
Appx12106. Under the UCC, this suffices to protect against contract by accident
under §2-207. But under the Commission’s reasoning, even that is not enough.

Foxconn also asserts (at 55) that “PO’176 and PO’265 were examples, not the
totality of Foxconn’s license defense.” But Foxconn does not identify a single other
instance in which Vicor supposedly “accepted” a Foxconn PO and all of its terms by
email. And Vicor’s witness gave uncontroverted testimony that “[t]here’s times
where . . . there’s no e-mail correspondence and an SOA goes out and that’s the end
of it.” Appx10942(938:10-15).

Under Foxconn and the Commission’s interpretation of §2-207, any
“telephoning” email from a sales representative that dickers over the details of a PO
can be a “definite . . . expression of acceptance” unless the seller expressly disclaims
that any such email is, in fact, a “definite . . . expression of acceptance.” Nothing in
the text of §2-207, any case interpreting it, or any treatise expounding upon it,
supports such an absurd result.

CONCLUSION

The Commission made a legal error. Affirming the Commission’s

interpretation of §2-207 would fundamentally reorder commercial dealings, upset
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settled expectations, and revive the vagaries of the common law’s mirror-image rule
that the UCC was drafted to reform.

Looking forward in time, affirming the Commission would destabilize the
regular flow of communications that undergirds modern commercial transactions.
Any routine phone call, email, or text by a subordinate employee can now be
weaponized retroactively as a legally binding ‘“acceptance.” And no amount of
expensive or time-intensive controls can protect a company from inadvertently
binding itself to another company’s boilerplate. Looking backward in time, the
Commission’s ruling invites contracting parties (and their lawyers) to troll through
prior communications between low-level employees in search of a golden “ship
date” email-—whether to claim an indemnity right, a license right, or any other
advantageous clause that was never part of a bargained-for agreement.

The UCC’s drafters wrote §2-207 “to reform the infamous common law
mirror-image rule and associated last-shot doctrine that enshrined the fortuitous
positions of senders of forms and accorded undue advantages based on such
fortuitous positions.” Daitom, Inc. v. Pennwalt Corp., 741 F.2d 1569, 1580 (10th
Cir. 1984). And yet the Commission’s ruling reflects the arbitrary and unfair result
that §2-207 was designed to avoid. White & Summers, §2:13 (“When the parties

send their forms blindly and blindly file the forms that they receive, it makes little
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sense to give one an advantage over the other with respect to unbargained terms
simply because one mailed the first form.”).

The Commission’s legally erroneous ruling should be reversed.

Dated: December 11, 2025 Respectfully submitted,
SUSMAN GODFREY L.L.P.

By: /s/ Oleg Elkhunovich

Oleg Elkhunovich

SUSMAN GODFREY LLP

1900 Avenue of the Stars, Suite 1400
Los Angeles, CA 90067

Telephone: (310) 789-3100
Facsimile: (310) 789-3150
oelkhunovich@susmangodfrey.com

Genevieve Vose Wallace
Steven M. Seigel

Danielle Nicholson

SUSMAN GODFREY LLP
401 Union Street, Suite 3000
Seattle, Washington 98101
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Washington, D.C. 20005

Telephone: (202) 626-8382
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Imastriani@polsinelli.com
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Attorneys for Appellant Vicor Corporation
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