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STATEMENT OF RELATED CASES

No appeal has previously been taken from the proceedings below.
The Court’s decision in this appeal may directly affect Vicor Corp. v. FII

USA Inc., et al., No. 1:24-CV-10060-LTS (D. Mass).

1X
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INTRODUCTION

Vicor’s appeal challenges the ITC’s finding that FII USA Inc. and In-
grasys Technology Inc. (collectively “Foxconn”) were licensed to one of Vi-
cor’s patents. Applying Massachusetts contract law (which generally
adopts the Uniform Commercial Code), the Commission found:
(1) Foxconn’s purchase orders were offers; and (2) Vicor accepted those of-
fers. Vicor reviewed Foxconn’s purchase orders, discussed terms and modi-
fications with Foxconn’s representatives, and sent email correspondence
confirming agreement and providing shipping dates.

The Commission’s ruling is unremarkable and entirely correct. Un-
der the UCC, buyers commonly make offers by submitting purchase or-
ders, and sellers commonly accept by agreeing to ship the goods. E.g.,
Appx119-120. Vicor knows this as well as anyone. Vicor Corp. v. Concur-
rent Computer Corp., 20 Mass. L. Rptr. 717, 2006 WL 1047522, at *2
(Mass. Super. Ct. 2006) (enforcing arbitration clause in purchase order Vi-
cor accepted), aff'd 68 Mass. App. Ct. 1108 (2007). Buyers and sellers have
proceeded that way for decades. Substantial evidence supports the Com-

mission’s findings that Foxconn and Vicor proceeded that way here.
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Vicor tries to avoid that result by invoking the so-called “battle of the
forms” under UCC §2-207(3), under which Vicor contends its subsequent
“SOA” superseded the agreement and negated Foxconn’s license. That ig-
nores that Vicor’'s SOAs were all sent after Vicor had already accepted
Foxconn’s offers in writing. Statutory text rejects Vicor’s argument: Sec-
tion 2-207(3) applies only where the parties’ writings (here, Foxconn’s pur-
chase order offers, and Vicor’s email acceptances) “do not otherwise estab-
lish a contract.”! As the Commission observed, precedent uniformly rejects
Vicor’s argument too. It is well-settled that a party cannot unilaterally al-
ter a deal it already struck through later, post-acceptance communications.
Appx120. Vicor has no direct response to that point, so it ignores its email
acceptances and repeats that its SOAs were “in response to every Foxconn
PO” to suggest, misleadingly, that the parties merely “exchanged forms.”
The Commission properly rejected those arguments.

Perhaps to distract from weakness on the merits, Vicor spins a tale of
an “outlandish,” “nonsensical” “free license” allegedly resulting from the
Commission’s decision. Vicor’s hyperbole is contradicted by the evidence,

including testimony of Vicor’s key witness. In reality, the license here is a

1 All quoted emphasis is added unless otherwise indicated.
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common contractual provision and expectation among partners in compli-
cated supply chain arrangements.

As a contract manufacturer, Foxconn manufactures complex comput-
er systems under contracts with end customers. The contracts require Fox-
conn to obtain and incorporate dozens of specific parts from numerous
suppliers like Vicor. Following the adage that a chain is only as strong as
its weakest link, any component supplier can hold up the entire manufac-
turing process if it fails to deliver timely, suitable parts for any reason. To
safeguard against that risk, Foxconn follows a common practice of requir-
ing suppliers, as a condition of purchase, to grant licenses that protect its
ability to second-source component parts—i.e., obtain compatible parts
from backup suppliers if needed. In return, the supplier receives the pur-
chase price, as well as greater access to customers who might otherwise
find the holdup risk unacceptable. Vicor’s own witness testified that such
second-sourcing was well known to Vicor for years, and common in the in-
dustry and among Vicor’s customers.

Vicor’s witness also testified that Vicor reviewed Foxconn’s purchase
orders (classic UCC offers) closely, communicated with Foxconn about

terms, and ultimately responded with confirmed shipping dates (classic
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1

UCC acceptances). Vicor’s witness further admitted this was Vicor’s “typi-
cal” “process,” and the two orders on which the case focused are “exam-
ple[s] of the type of purchase order that you would get from one of the Fox-
conn entities....” Appx10935(931:10-14). In other words, “PO’176” and
“PO’265” were not unique or outliers. They were exemplary of the “700+
transactions” Vicor repeatedly references but does not discuss in detail. Vi-
cor refers critically to the “email” format of the communications, but like
many buyers and sellers, Foxconn and Vicor did their business over email.
As the Commission observed, with citations to authority, “[a]n email re-
sponse to an email PO is facially reasonable and sufficient under Massa-
chusetts law.” Appx120.

Vicor’s conduct illustrates why patent licenses to protect second
sourcing are common. After performing satisfactorily at first, Vicor later
became the weak link that endangered the entire project. Vicor failed to
supply parts on time, its parts , and Vicor
would not or could not resolve those issues. As a result, at the end custom-
ers’ direction, Foxconn exercised its second-sourcing rights to obtain com-
patible parts from Delta. Switching to a second supplier saved the broader

project, while leaving Foxconn with a stockpile of unusable Vicor parts for

4
Confidential Information Redacted
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which Foxconn had already paid millions of dollars. Vicor responded by su-
ing Foxconn (and Delta and others) in the ITC, leading to this appeal.
Vicor’s numerous arguments are meritless attempts to relitigate fac-
tual questions of contract formation, and are fully answered by the Com-
mission’s opinion. At bottom, Vicor failed to meet its supplier obligations,
and Foxconn responded by exercising its contractual rights under a com-
monplace license provision. The Commission applied the correct law, sub-

stantial evidence supports its findings, and this Court should affirm.

STATEMENT OF THE ISSUE

Whether the Court should affirm the Commission’s ruling on Fox-
conn’s license defense because substantial evidence supports the findings
that Foxconn’s purchase orders were offers, that Vicor’s responses were ac-
ceptances, and Vicor’s later, post-contract-formation SOAs did not retroac-
tively defeat or alter the deal Vicor had already made.

STATEMENT OF THE CASE

Vicor’s ITC complaint asserted three patents, and accused eleven re-
spondents of violating §337 in connection with various products. See
Appx13. Although the ALJ and Commission opinions address numerous
1ssues, only one issue remains for appeal. Vicor challenges the Commis-

sion’s determination that two respondents (Foxconn) were licensed to one
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Vicor patent (U.S. No. 9,516,761), and thus did not violate §337 as to cer-
tain accused products. The Commission’s analysis is at Appx108-124, the
section titled “E. Foxconn License Defense.” The Commaission discussed the
evidence and arguments, applied Massachusetts contract law, and con-
cluded “FII USA, Inc. and Ingrasys Technology, Inc. have a license to the
761 patent.” Appx123.

A. Statutory Background: Sales of Goods Under the UCC,
As Adopted in Massachusetts

Patent licenses, “[w]hether express or implied,” are “contract[s] gov-
erned by ordinary principles of state contract law.” McCoy v. Mitsuboshi
Cutlery, Inc., 67 F.3d 917, 920 (Fed. Cir. 1995). The parties do not dispute
that Massachusetts law applies here. See Appx108; BlueBr.24 (citing
Appx7407; Appx7577-7578). Massachusetts generally adopts Article 2 of
the UCC, which concerns commercial sales of goods. See MASS. GEN. LAWS
ch. 106, Art. 2 (§§2-101 to 2-725).

The UCC is model legislation, first published in 1952. Every state
adopts the UCC in whole or in part, sometimes with variations. See gener-
ally R.A. Stein, Strengthening Federalism: The Uniform State Law Mouve-
ment in the United States, 99 MINN. L. REV. 2253, 2266 (2015). The UCC

aims “to simplify, clarify and modernize the law governing commercial
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transactions,” MASS. GEN. LAWS ch. 106, §1-103(a)(1), by establishing uni-
form rules that reflect modern reality of commercial transactions. “Courts
and commentators agree that the UCC takes a liberal view towards what
1s required to create a contract for the sale of goods,” and “makes contracts
easier to form by reducing the required formalities.” E.C. Styberg Eng’g
Co. v. Eaton Corp., 492 F.3d 912, 917 (7th Cir. 2007).

The two primarily relevant statutes here are MASS. GEN. LAWS ch.
106, §§2-206 and 2-207, which provide as follows, and mirror the same-
numbered sections of the UCC:

§ 2-206. Offer and Acceptance in Formation of Contract

(1) Unless otherwise unambiguously indicated by the language
or circumstances

(a) an offer to make a contract shall be construed as in-
viting acceptance in any manner and by any medium
reasonable 1n the circumstances;

(b) an order or other offer to buy goods for prompt or cur-
rent shipment shall be construed as inviting acceptance
either by a prompt promise to ship or by the prompt or
current shipment of conforming or non-conforming goods,
but such a shipment of non-conforming goods does not
constitute an acceptance if the seller seasonably notifies
the buyer that the shipment is offered only as an accom-
modation to the buyer.

(2) Where the beginning of a requested performance is a rea-
sonable mode of acceptance an offeror who is not notified of ac-
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ceptance within a reasonable time may treat the offer as hav-
ing lapsed before acceptance.

§ 2-207. Additional Terms in Acceptance or Confirmation

(1) A definite and seasonable expression of acceptance or a
written confirmation which is sent within a reasonable time
operates as an acceptance even though it states terms addi-
tional to or different from those offered or agreed upon, unless
acceptance 1s expressly made conditional on assent to the addi-
tional or different terms.

(2) The additional or different terms are to be construed as
proposals for addition to the contract. Between merchants such
terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of
the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been giv-
en or is given within a reasonable time after notice of
them is received.

(3) Conduct by both parties which recognizes the existence of a
contract is sufficient to establish a contract for sale although
the writings of the parties do not otherwise establish a con-
tract. In such case the terms of the particular contract consist
of those terms on which the writings of the parties agree, to-
gether with any supplementary terms incorporated under any
other provisions of this chapter.

2 <

Under the UCC, as “a general rule,” “[t]he buyer’s purchase order—

which sets such terms as product choice, quantity, price, and terms of de-
livery—is usually the offer.” Eureka Res., LLC v. Howden Roots LLC, 553

F. Supp. 3d 233, 241-42 (M.D. Pa. 2021), vacated on other grounds, 2022
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WL 22972445 (M.D. Pa. Apr. 11, 2022); SEC Am., LLC v. Marine Elec.
Sys., 39 A.3d 1054, 1057 (Vt. 2011) (“[T]he submission of a purchase order
1s generally considered to be an offer to purchase which the seller may
then accept or reject.”); MASS. GEN. LAWS ch. 106, §2-206(b) (referring to
“an order or other offer to buy goods...”).

The UCC makes offers easy to accept. Offers are “construed as invit-
Ing acceptance in any manner and by any medium reasonable in the cir-
cumstances.” MASS. GEN. LAWS ch. 106, §2-206(a). Under §2-207(1), a suffi-
ciently definite, timely written acceptance “operates as an acceptance of
the offer’s terms, even though it states terms additional to or different
from” the offer. In this way, the UCC rejects the common-law “mirror-
1mage” rule, whereby if an acceptance did not match an offer exactly, it
was deemed to be a counteroffer, and no contract was formed. JOM, Inc. v.
Adell Plastics, Inc., 193 F.3d 47, 54 (1st Cir. 1999) (en banc).

Section 2-207(3) addresses the so-called “battle of the forms”—which
the Commission found inapplicable here and which Vicor relies on heavily.
Section 2-207(3) applies only when “the writings of the parties do not oth-

erwise establish a contract,” but their conduct does. In that circumstance,
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courts compare the parties’ writings and enforce “those terms on which the
writings of the parties agree.” Id.

B. Vicor Agrees to Supply Parts to Foxconn, for Complex
Computer Systems for End Customers

The Foxconn companies are contract manufacturers that operate out
of Wisconsin (FII USA Inc.) and Taiwan (Ingrasys Technology Inc.). Fox-
conn builds complex computer-server systems for end customers like
and . Appx12213; Appx12231. The contracts contain de-
tailed specifications and require Foxconn to obtain numerous parts from
third-party suppliers—some Foxconn selects, and some the end customers
control. Appx12213; Appx12231.

Vicor 1s a multinational manufacturer of power converter modules,
whose operations include multiple locations in China and throughout Asia.
In 2022 alone, Vicor’s “exports to China and Hong Kong were approximate-
ly $98,700,000, representing approximately 27.5% of total revenue.”
Appx1104.

Foxconn’s end customers “control[led] the selection of power convert-
er modules,” Appx12213; Appx12231, and initially selected Vicor's “NBM”
power converter modules. See Appx12178; Appx12213; Appx12231-12232.

To perform its contracts, Foxconn was required to obtain those modules

10
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from Vicor at pre-ordained prices and use them to build the contracted-for
servers. Appx10935-10936(931:22-932:11).

C. Vicor Agreesto a Patent License, Permitting Foxconn to
Second-Source Compatible Parts.

1. Foxconn’s Standard Purchase Orders Require a
License as a Condition of Purchase.

To protect itself and its customers, Foxconn has long insisted that its
suppliers grant a patent license that allows Foxconn to second-source
parts—i.e., to obtain compatible parts from an alternative source, if neces-
sary. Appx10902-10903(898:24-899:6). As Vicor’s witnesses acknowledged,
second-sourcing is “common in the industry,” including among Vicor’s cus-
tomers who “want to hedge their bets and have a second supplier.”
Appx10903(899:4-6); Appx10907-10908(903:25-904:5); see also
Appx10098(98:19-21); Appx12150-12152 (Vicor master purchase agree-
ment with customer, where §§9.9, 10.1, 10.2 grant license and other rights
to customer to prevent supply disruptions).

The reasons are readily apparent and exemplify the adage that a
(supply) chain is only as strong as its weakest link. End customers often
require contract manufacturers to secure access to replaceable components
from multiple suppliers for reasons including supply-chain flexibility, and

greater assurance of being able to fulfill end customers’ orders. Without

11
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second-sourcing rights, any single supplier in a complex project who fails
to timely deliver vital parts (regardless of fault) could jeopardize, or even
exert holdup leverage over, the broader project. Licenses permitting back-
up supply arrangements are thus a common, longstanding way for cus-
tomers to mitigate risk from supply problems of all types. E.g., P. Samuel-
son & S. Scotchmer, The Law and Economics of Reverse Engineering, 111
YALE L.J. 1575, 1597-98 (2011). For several decades now, “major custom-
ers” of semiconductors, “notably the U.S. government,” have “insisted on
‘second-sourcing’... to reduce the risk of unforeseen supply problems.” Id.

Such licenses also benefit suppliers. By mitigating customers’ risks,
the supplier gains customers, access to markets, and potential downstream
benefits if its technology is adopted more broadly. See Robert L. Risberg,
Five Years Without Infringement Litigation Under the Semiconductor Chip
Protection Act, 1990 WIS. L. REV. 241, 269-73. Vicor benefited from the sec-
ond-sourcing license protection here, contrary to its argument that Fox-
conn obtained “a free license.” Foxconn’s witness explained why the license
was not “free.” Appx10430-10433(429:16-432:25). Vicor received not just

the purchase price of the parts, but the ability to participate in an enor-

mously lucrative project building server systems for [iZWAS and [AZWAEL.

12
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In exchange, Vicor supplies parts and agrees to provisions limiting its abil-
ity to hold up the entire project. That Vicor may find the arrangement un-
satisfying in retrospect does not mean anything valuable was “given away”
“for free.” E.g., BlueBr.3, 5.

Foxconn’s standard purchase orders—which are just two pages—
include an “Intellectual Property Right” clause. Appx12336 (§10). There,
suppliers agree to a “royalty-free license under all intellectual property
rights included in the Products supplied ... so that [Foxconn] and its cus-
tomer(s) have the right to make, use, sell, offer to sell or import similar
products or other products.” Id.

The rest of the purchase order recites other contract terms: “a partic-
ular quantity, the type of product, the delivery date, [and a] unit price.”
Appx10935(931:15-18); Appx12335-12336.

2.  Foxconn and Vicor’s Transactions Follow a
Standard “Process” Where Foxconn Sends a
Purchase Order, Representatives Discuss and

Reach Agreement on Terms and Any Changes to
the Purchase Order, and Vicor Sends Ship Dates.

Vicor was well aware of Foxconn’s purchase orders’ terms because it
concededly read, reviewed, and negotiated other changes to them in live

emalil conversations with Foxconn representatives. Vicor’s witness admit-

13
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ted that Foxconn’s purchases from Vicor followed a “process”? summarized

in the graphic below. Appx12208 (graphic); Appx10949-10954 (testimony).

B
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@ Foxconn PO Sent;

© Email Communication
Between Vicor /
Foxconn Reps

¥ Details confirmed
(quantity, ship date, etc.)

v Revised PO may be
requested

v Agree to PO changes
over email

RDX-0024-001

The “process starts [with] a purchase order e-mailed over from Fox-
conn entities to Vicor.” Appx10938(934:13-15). Then, “the details are
worked out over e-mail.” Appx10942(938:2-9). That includes Vicor carefully
reviewing the purchase order, often asking Foxconn to “revise” and modify
provisions such as “Delivery Terms” and “Warranty”— either by sending a
“revised order” or “approv[ing] changes via email.” Appx12360 (Vicor email
to Foxconn). “Vicor sales representatives then typically email back and
forth” with Foxconn’s representatives “and indicate, okay, we're going to

set you for a particular quantity and a ship date.” Appx10942(938:4-7). Vi-

2 The illustration in Vicor’s brief (at 13) is not from the record or any Vicor
document. It is Vicor’s argument in picture form.
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cor’s Director of Strategic Accounts testified that she is often copied on the
emalil correspondence between Vicor and Foxconn, even though she is not
involved in the day-to-day process of dealing with Foxconn purchase orders
or the later SOAs. Appx10935(931:1-8); Appx10940(936:10-25);
Appx10965-10966(961:2-962:2).
3. Afterward, Vicor Logs the Agreement Details Into a
Computer System, Which Sends an Automated
Email, “Two Steps Removed” From the Parties’

Agreement, With an SOA Containing a Hyperlink
to Terms and Conditions.

After this live human exchange where Vicor tells Foxconn it is “set,”
Appx10942(938:3-9), “the details get logged into [its] computer system” by
1ts representatives, who manually re-enter the terms agreed to by the live
parties: “shipping date, price, et cetera.” Appx10946(942:4-7). “And then
what happens is there’s a later auto generation from the Vicor computer
system to spit out an email” to Foxconn re-confirming the acceptance,
which Vicor calls a “sales order acknowledgment” (SOA).
Appx10946(842:8-11). That acknowledgement is sent only after the Vicor
representative has inputted the already agreed-upon terms and “put a flag
in the system to send the SOA.” Appx10946(942:12-18). The “details are

entered in, something’s checked or something’s flagged, and then later it
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might be overnight or at some set period of time there’s a later email with
the auto-generated [SOA].” Appx10946-10947(942:22-943:2). Those actions
are summarized in the graphic below, shown at trial. Appx12210 (graphic);

Appx10949-10954 (Vicor witness confirming accuracy).
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This back-end, automated process is what Vicor refers to when it
characterizes its SOAs as “responding to” Foxconn’s purchase orders (e.g.,
at 3, 4, 7, 18, 29, 47, 57), or repeats that Vicor and Foxconn “exchanged
forms” (e.g., at 6, 7, 18, 28, 29, 33-35, 38). Vicor concedes that the SOA “re-
stat[es] the details that are in the purchase order and/or the details that
are hashed out over email between the human representatives.”

Appx10947(943:4-6). By the time the SOA goes out, that is generally “two

16
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steps removed, at least, from when the humans at Vicor and Foxconn have
negotiated the deal regarding the purchase order.” Appx10954(950:5-7).
As Vicor emphasizes, the SOA contains the following text at the bot-
tom, in capital letters: “Important Notice: This order is subject to Vicor
Corporation’s standard terms and conditions of sale, incorporated by refer-
ence into this document. The full text of these terms and conditions may be
found on the company’s website: http:/www.vicorpower.com/
termsconditions.” Appx11266. The URL, in turn, links to approximately a
dozen pages of terms and conditions, Appx12106-12126, including a provi-
sion generally denying any agreement to grant a license. Appx12119-
12120(925). Vicor’s witness was “not aware of the terms and conditions
document ever being sent to anyone at the Foxconn entities,” nor of “any-
one at [Foxconn] ever reviewing the Vicor terms and conditions.”
Appx10933-10934(929:19-930:17). Nor had Vicor’s witness (its Director of
Strategic Accounts) ever “gone through and read the whole document.”
Appx10933-10934(929:34-930:20). And although she was often copied on
the email correspondence between Vicor’s and Foxconn’s live representa-

tives, Vicor’s witness did not “know” whether Vicor’s customers could reply

17
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to automated SOA emails, or whether “anyone monitor[s] the inbox” of the
address that sends SOAs. Appx12708(40:10-17).

4. Example Purchase Orders #265 and #176 Illustrate
the Process Foxconn and Vicor Followed.

Two example purchase orders illustrated this process of live human
representatives negotiating terms, the Vicor representative telling the
Foxconn representative Foxconn is “set,” and Vicor representatives later
logging the details into its computer system to “restat[e]” the agreed-upon
terms. Appx10942(938:3-9); Appx10947. Vicor’s brief implies that PO’265
and PO’176 were outliers or deviations from “700” other transactions. E.g.,
BlueBr.18 (“Of the 700+ transactions, Foxconn’s license defense relies on
only two.”). As Vicor’s witness testified, however, the email correspondence
for those two orders was “typical” of the parties’ transactions.
Appx10942(938:2-21); see Appx10935(931:10-14) (PO’176 1s “an example of
the type of purchase order that [Vicor] would get from” Foxconn).

P0O’265. Purchase order #4500273265 (“P0’265”), Appx12355-12359,
1s dated May 31, 2023, and was submitted by Ingrasys to Vicor by email.
Like all standard Foxconn orders, it includes as paragraph 10 the “Intel-

lectual Property Right” clause permitting second-sourcing. Appx12356.
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After Vicor received PO’265, Appx12199 (Q/A 161-163), the parties
extensively discussed and negotiated several terms in email correspond-
ence. Id. Vicor read the order’s terms, and then asked Foxconn to “revise”
and modify provisions such as “Delivery Terms” and “warranty’—and to
do so either by sending a “revised order” or by “approv|[ing] these changes
via email.” Appx12360. Then, on June 13, 2023, Vicor emailed Foxconn to
confirm that for “PO #4500273265,” “Qty 6,270 pcs scheduled for 9/29/23
ship.” Appx12646.

When Foxconn tried to cancel this order—hours later and before Vi-
cor sent any SOA for PO’265—Vicor responded that there was already a
binding contract based on the 265 PO itself: “[Y]ou just sent a PO over
with the corrected warranty” and “[t]his product and PO is NCNR"—i.e.,
non-cancellable and non-reschedulable.? Appx12645; see
Appx10941(937:18-21); Appx12233.

PO’176. Purchase order #4600000176 (“PO’176”), Appx12335-12336,

was submitted by FII to Vicor on September 30, 2021. Appx12673. That

3 Vicor sometimes spells out last two letters in “NCNR” as “non-
returnable,” (e.g., BlueBr.23; Appx10939(935:12-19)), “non-reschedulable,”
(e.g., Appx12189 (Q/A95); Appx12716(73:8-13)), or both (e.g., Appx12717
(74:5-23)). All such references in the record—by Vicor and others—are to
the same thing. There i1s no distinction relevant to this appeal.
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order included all necessary terms for a contract (e.g., price and quantity),
see id.; Appx10934(931:15-25), and included Foxconn’s standard intellec-
tual property licensing provision. Appx12336(§10). The only question was
whether Vicor would fill the order. Vicor responded that it would. Vicor’s
“Lead Customer Relationship Associate” Peter Goodwin sent an email
providing specific “ship date[s]” for that order, “5-13-22,” “5-20,” “5-27,”
and “6-3.” Appx12338. Vicor’s correspondence never objected to the license,
or referenced any contrary terms. Appx12338. In fact, when a Foxconn
representative supposedly expressed uncertainty, Vicor stressed that the
order would be filled and that the goods would ship on “5-13-22.
Appx12197-12198 (Q/A 148-150); Appx11367.

Only after all of this did a Vicor representative log the then-settled
details into Vicor’s computer system, which “later in the evening” generat-
ed a sales order acknowledgement (SOA) “restating the details that [were]
in the purchase order and/or the details that [were] hashed out over email

between the human representatives.” Appx10945-10947(941:1-943:7).
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D. After Vicor Fails to Deliver Timely, Suitable Parts, End
Customers Instruct Foxconn to Obtain Compatible
Parts From Delta.

Foxconn purchased millions of dollars of power converter modules
from Vicor. However, Vicor soon proved to be an unreliable partner. By its
own admission, Vicor experienced “delays and definitely supply chain
problems.” Appx10906(902:4-25); see Appx12531; Appx12534-12535;
Appx12538-12542. Worse, Foxconn and its end customers ‘
e et )
Appx10909(905:4-13). One generation of Vicor’s parts experienced ‘
RS .00+ 10909-10910(905:14-906:5).

Vicor was unable, and ultimately unwilling, to provide solutions. It

tried a attempted solution but “problems” persisted.

Appx10910-10911(906:6-907:24). And when Foxconn “proposed a particu-

lar solution to the problem that would require Vicor event
event to try to fix the problem,” “Vicor never [[SAAsIAl!
I /0~ 10912-10914(908:9-910:18).

21
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Even when ‘{ftsWllSasked Vicor to event
B Vicor refused to do so.” Appx12213-12214(Q/A17).

Vicor’s refusal was significant because it knew full well that end-
customers were second-sourcing parts. Appx10902-10903(898:24-899:6).
Indeed, Vicor knew its customers were second-sourcing at least in part be-
cause of concerns with. Vicor initially submitted testimo-
ny denying that a customer “t[old Vicor] why it was second sourcing”
Appx12184(Q/A58); Appx10904-10905(900:20-901:12). But that was un-
true. By April 15, 2021, Vicor knew—in its own words in internal docu-
ments—that customers were “2nd sourcing this board with Delta due to
.” Appx12103. As its witness ultimate-
ly admitted at trial, was “second sourcing this board, with Delta,
first of all, due to ... || FENEI.” Appx10905-10906(901:3-902:17).

Not ony [, but a1so led
to switch suppliers. In contrast to Vicor, Delta “was able to provide
the solution to the problem they were having.” Appx10912-10914.
“‘communicated to [Vicor] that Delta has got a product that works on this
board and you, Vicor, don’t have that.” Appx10913(909:12-15). ul-

timately “deci[ded] to switch to Delta” products, Appx12214(Q/A 13),
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which left Foxconn with a then-worthless stockpile of Vicor parts
for which Foxconn had paid several million dollars. Appx10437(436:7-14).

ran into similar problems with Vicor’s products and
switched to Delta for similar reasons. Appx10922-10925. experi-

enced technical issues that Delta resolved and that Vicor could or would

not resolve. Appx10923-10925(919:25-921:1) (| I ETNCHEEEE
- is telling you it’s because
_.”). In contrast to Vicor’s narrative where
Vicor repeatedly calls itself an “innovator” (at 9-11), here bluntly
told Vicor ‘,” and urged “Vicor to
B CTEE - 200x10923-10924(919:25-920:2).

E. Vicor Initiates Litigation Against Foxconn, Delta, and
Others.

Unable to meet customers’ needs and unsatisfied with the millions of
dollars it received for its parts, Vicor initiated litigation. It sued Foxconn,
Delta, and others—first in the Eastern District of Texas, followed by an
ITC complaint. The Texas proceedings were stayed for nearly two years
under 28 U.S.C. §1659, which requires district courts to stay proceedings
addressing “the same issues involved in” a co-pending I'TC proceeding. See

Vicor Corp. v. Delta Elecs. E.D. Tex. No. 2:23-CV-323, ECF#35 (Aug. 23,
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2023) (stay order). The parties later stipulated to dismiss the Texas pro-
ceedings with prejudice.

1. In Satellite Proceedings, Vicor Files a Separate

Action in Massachusetts Federal Court, and

Obtains an Injunction Against Arbitration, Which
the First Circuit Reverses.

Because Foxconn’s purchase orders include an arbitration provision
(e.g., Appx12336(916)), Foxconn tried to arbitrate the dispute. Foxconn ini-
tiated arbitration proceedings, and asked the ALdJ to terminate the inves-
tigation as to Foxconn, which the ALJ declined to do. Appx1437-1441. Vi-
cor responded by filing a third lawsuit—this time in the District of Massa-
chusetts, seeking a TRO and preliminary injunction against arbitration.
The district court gave Vicor everything it asked for. It issued a TRO,
which it declined to stay, then a preliminary injunction. Vicor Corp. v. FII
USA, Inc., No. 24-CV-10060, 2024 WL 532612 (D. Mass. Jan. 19, 2024)
(TRO); 2024 WL 1675681 (Feb. 16, 2024, denying stay); 2024 WL 3548786
(June 24, 2024, preliminary injunction). Although the court acknowledged
Vicor’s lawsuit “fall[s] squarely within [§1659’s] statutory language” re-
quiring stays, it believed it could grant Vicor relief anyway under its in-
herent authority or the All Writs Act. 2024 WL 1675681, at *2 (denying

stay). On the merits, the court permitted Vicor to change its story as pro-
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ceedings unfolded and submit new evidence in reply. 2024 WL 3548786, at
*4, and the court ultimately granted Vicor injunctive relief. Id. at *16.
The First Circuit vacated and remanded in a unanimous decision
eliminating all relief to Vicor. 132 F.4th 1 (1st Cir. 2025). Considering
§1659’s clear text, and precedent such as In re Princo Corp., 478 F.3d 1345
(Fed. Cir. 2007) and Fuji Photo Film Co. v. Benun, 463 F.3d 1252 (Fed. Cir.
2006), the First Circuit concluded that the statute plainly required a stay,
“[a]nd no source of authority identified by the court or the cases it cited
trumps Section 1659.” 132 F.4th at 9. Accordingly, the “district court erred
In granting a preliminary injunction despite Foxconn’s request for a stay.”
Id. at 10. Because the district court lacked authority to issue an injunction,
the First Circuit did not address the merits of Vicor’s claims. Id. at 10 n.7.
The Massachusetts district court proceedings are currently stayed. Arbi-
tration proceedings were terminated due to partial settlement.
2. The Commission Concludes Foxconn Had a

License, Limited to Vicor’s ’761 Patent and to FII
USA Inc. and Ingrasys Technology Inc.

In the ITC proceedings, Foxconn’s license defense was one issue
among many. As the ALJ’s initial decision’s opening pages indicate, Vicor

accused eleven respondents of violating §337 as to three patents, and the

25



Case: 25-1616  Document: 67 Page: 36 Filed: 12/11/2025

parties’ disputes included construction of several claim terms, multiple in-
validity grounds, domestic industry, and remedies. E.g., Appx160-174. The
license 1ssue here affects only Foxconn and only one patent. Appx123.

Vicor’s main theory was that its computer-generated SOAs (which
are not sent until after the live parties finish doing business, see supra
§C.3) trumped everything else, including Foxconn’s purchase orders and
Vicor’s email correspondence. Vicor also raised other theories, some in ten-
sion with its main theory, including denying that the purchase offers were
offers. Vicor also denied that its email correspondence accepted Foxconn’s
offers, labeling the correspondence “stray intervening emails.” Appx115
(quoting Appx7411). The parties presented competing evidence, including
witness testimony. Vicor’s main witness was Mandy Jungjohann, Vicor’s
Director of Strategic Accounts. Appx12178(Q/A1-5). Evidence also included
purchase orders, correspondence between Vicor and Foxconn, and evidence
relating to Foxconn’s contracts with end users and the end users’ decisions
to switch from Vicor to Delta.

The ALJ’s Initial Determination spent three pages on the license de-
fense, Appx336-33, resolving it against Foxconn solely on the ground that

the ALdJ believed “there was no valid acceptance of an offer.” Appx339
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(“[T]his finding suffices...”).4 The ALJ cited two authorities: the soon-to-be-
vacated Massachusetts district court decision, and a non-UCC case apply-
ing the common-law mirror-image rule that the UCC rejects. Appx337 (cit-
ing Situation Mgmt. Sys., Inc. v. Malouf, Inc., 724 N.E.2d 699, 703 (Mass.
2000)). Both sides petitioned for Commission review.

The Commission chose the Foxconn license ruling as one of five find-
ings to review. After receiving briefing on specific questions, Appx3; see
Notice, 89 Fed. Reg. 99,278, 99,279-80 (Dec. 10, 2024), the Commaission
ruled that Foxconn had a license to Vicor’s 761 patent. Appx108-124. The
Commission found that both example purchase orders were offers that Vi-
cor validly accepted, and “[t]he resulting contract included the Foxconn li-
cense provision... granting the buyers [Foxconn] a license to the sole as-
serted patent covering the NBM power converter sold by Vicor, namely the
761 patent.” Appx119.

“On its face,” the Commaission observed, “the submission of the pur-

chase orders and responses with shipment dates were offers and ac-

4The ALJ also suggested that PO’265 was cancelled. Appx338-339. That is
plainly wrong, and Vicor does not press that argument. Vicor’s witness tes-
tified that PO’265 was not cancelled, and it 1s undisputed that Foxconn
chose to proceed with PO’265, and that the goods were delivered and paid
for. See §C.4, supra.
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ceptances under the UCC and Massachusetts law.” Appx120. Importantly,
“nothing in the email correspondence from Vicor’s employees stated that
the response was not final pending an SOA.” Id. The Commission consid-
ered and rejected Vicor’s numerous arguments that no contract was
formed. Appx120-124. The Commission “found no authority” supporting
Vicor’s arguments for placing greater significance on the SOAs:

We found no authority (and Vicor and OUII cited none) stating

that terms and conditions provided by a seller before an offer

(made by the seller or the buyer) govern the manner of ac-

ceptance of a subsequent offer—i.e., Vicor could accept only

through an SOA as its terms and conditions purported to state.

Nor did we locate any authority that disregarded an “interim”

or “stray” written confirmation from the seller in favor of a lat-

er-issued form by the seller. Providing shipment dates was a

“definite and reasonable expression of ... written confirmation.”
Mass. Gen. Law ch. 106 §2-207(1).

Appx120 (emphases added).

The Commission also squarely acknowledged that it reached a differ-
ent result from the ALJ and Massachusetts district court. Appx121. The
Commission explained why it disagreed with those decisions, and why the
main authority both decisions relied upon was inapposite. Appx121. Final-

ly, the Commission agreed with Vicor that Foxconn’s license “should be

28



Case: 25-1616  Document: 67 Page: 39 Filed: 12/11/2025

limited to the patents Vicor’'s NBM product is found to practice [the 761
patent],> and should be limited to [Foxconn].” Appx123. Vicor now appeals.

SUMMARY OF THE ARGUMENT

I. Under UCC §2-207(1), “[a] definite and seasonable expression of
acceptance or a written confirmation which is sent within a reasonable
time operates as an acceptance.” Substantial evidence supports the Com-
mission’s findings that Vicor’s email correspondence accepted Foxconn’s of-
fers under UCC §2-207(1). Vicor’s numerous contrary arguments lack mer-
it.

A. As a general rule, purchase orders are offers under the UCC. The
Commission did not err by finding the same was true of Foxconn’s pur-
chase orders. Vicor’s contrary arguments turn on clear misreadings of no-
tations in Foxconn’s purchase orders, and are not fully preserved.

B.1. Substantial evidence supports the finding that Vicor accepted
PO’176. Evidence includes Vicor’s witness testimony about its general pro-
cess of dealing with Foxconn’s purchase orders, the emails themselves,

witness testimony, Vicor’s final e-mails specifying ship dates, the fact that

5 Vicor initially argued that the NBM product in PO’176 and PO’265
(“NBM2317S60D1580T0R”) was the basis of a domestic industry for all
three asserted patents. See Appx19; Appx5469; Appx5471. The Commis-
sion determined that the product practiced only the 761 patent.
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Vicor shipped when it said it would, and Vicor’s practice of treating
agreements with Foxconn as final and locked in—*non-cancellable and
non-reschedulable’—before any SOA 1s sent. Vicor’s contrary arguments
second-guess the Commission’s evidence-weighing and fail to explain much
of the evidence supporting the Commission’s ruling.

B.2. The Commaission’s reference to Vicor’s email correspondence as
“confirmation” is correct and consistent with the parlance of the parties’
arguments and the evidence itself. The Commission correctly found that
Vicor’s e-mail correspondence met §2-207(1)’s criteria for a communication
that “operates as an acceptance.”

B.3. Substantial evidence supports the finding that modest differ-
ences in shipping dates were not “material” here. Materiality is a factual
question. Vicor’s citations indicate only that variations in shipping dates
can sometimes be material in particular cases, as in Alliance Wall where
the shipment date was “more important to the buyer than the exact price,”
and the seller was “adamant” not to be bound to a shipment date. No simi-
lar facts are present here, and the Commission permissibly found no mate-

riality. In any event, even if the difference in shipping dates was material,

30



Case: 25-1616  Document: 67 Page: 41 Filed: 12/11/2025

under §2-207(2)(b), that would not defeat contract formation and thus
would not support Vicor.

B.4. Substantial evidence supports the finding that Vicor accepted
PO’265. Vicor’s contrary arguments fail to read the Commaission’s opinion
fairly. The Commission’s analysis of the license defense plainly addresses
PO’265, is adequately explained, and correctly rejects Vicor’s arguments.

B.5. The Commission did not “ignore” any alleged “course of dealing.”
It acknowledged and addressed Vicor’s arguments on that score (which dif-
fer from Vicor’ arguments on appeal) and properly rejected them. First, a
“course of dealing” provides context, nothing more. It does not require ad-
judicators to treat a party as having tied its own hands, and prevented it-
self from accepting terms that may differ from an alleged course of dealing.
Such a rule would nonsensically allow parties to accept offers, and then es-
cape their obligations by pointing later to an alleged “course of dealing.”
Second, there 1s no “course of dealing” here that would permit the SOA’s
hyperlinked terms to trump Vicor’s email acceptances. Precedent rejects
Vicor’s argument that a “mere sending of terms back and forth” can create
a course of dealing. And no evidence showed anyone at Foxconn or even Vi-

cor had ever seen or read the terms Vicor relies on here. The Commission
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was not required to ascribe the same significance Vicor does to its hyper-
linked terms. Third, the actual “course of dealing” evidence supports af-
firmance. Witnesses for both sides testified—and other evidence con-
firmed—that the two example purchase orders here followed Vicor’s and
Foxconn’s normal process of working out the terms of their contracts over
e-mail, beginning with Foxconn sending a purchase order and ending with
Vicor providing shipping dates.

I1. By its terms, §2-207(3)’s battle-of-the-forms analysis applies only
where “the writings of the parties do not otherwise establish a contract.”
Vicor’s contrary argument proceeds from the erroneous premise that no
contract was formed before Vicor transmitted its SOA. Substantial evi-
dence, however, supports the Commission’s findings that the parties’ prior
writings (Foxconn’s purchase orders and both parties’ email correspond-
ence) did establish a contract. And precedent unanimously holds that once
a contract is formed, post-formation communications like Vicor’s two-steps-
removed SOAs cannot unilaterally alter or undo the contract. Vicor cites
no contrary authority; it simply pretends as if nothing relevant happened
between Foxconn’s transmission of a purchase order and Vicor’s comput-

er’s transmission of an SOA.
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III. Vicor and its amici’s policy arguments are unfounded. The li-
cense Vicor agreed to here is narrow, commonplace, and unremarkable.
Vicor’s amici appear misled by Vicor’s account of the facts, and at times
ask this Court to make new law on issues not raised below that would

break new ground or unsettle trade practice.

STANDARD OF REVIEW

Under 19 U.S.C. §1337(c), this Court reviews Commaission decisions
under APA standards. The same standard applies regardless of whether
the Commission makes different factual findings from the ALJ. Spansion,
Inc. v. ITC, 629 F.3d 1331, 1349 (Fed. Cir. 2010) (“|W]e do not ‘review’ the
correctness of the ALJ’s initial decision or the correctness of the Commis-
sion’s ‘reversal.” (quoting Fischer & Porter Co., Inc. v. ITC, 831 F.2d 1574,
1577 (Fed. Cir. 1987))). This Court reviews the Commaission’s legal conclu-
sions de novo and factual findings for substantial evidence. Id.; see 5
U.S.C. §706(2). Substantial evidence “means such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion.” Con-
sol. Edison Co. v. NLRB, 305 U.S. 197, 217 (1938). Under that standard,
the Court “do[es] not reweigh the evidence” or ask whether substantial ev-

1dence may have supported the appellant’s view of the facts. Regents of
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Univ. of Cal. v. Broad Inst., 903 F.3d 1286, 1294 (Fed. Cir. 2018). Rather,
the question is whether substantial evidence “supports the findings that
were in fact made.” Id.

Questions of contract formation and interpretation are reviewed ac-
cording to applicable state law—here, Massachusetts and its adoption of
the Uniform Commercial Code. In Massachusetts and other states apply-
ing the UCC, “[o]rdinarily the question whether a contract has been made
1s one of fact.” McCarthy v. Young, 250 N.E.3d 1152, 1156 (Mass. App.
2025). That is so, even if there is “ambiguity concerning whether certain
acts or writings constitute offer and acceptance.” Lofty Enters. v. Nextel
Commc’ns, No. 04-P-804, 2005 WL 2787563, at *1 (Mass. App. Oct. 26,
2005) (reversing summary judgment).

So too here. The UCC makes contracts easier to form by reducing re-
quired formalities, and focusing on context and realities of commercial
practice. Styberg, 492 F.3d at 917. Thus, for example, “courts interpreting
UCC section 2-207 uniformly have held that the materiality of an altera-
tion is a question of fact.” Luedtke Eng’g Co. v. Ind. Limestone Co., 740
F.2d 598, 600 (7th Cir. 1984). That is because materiality “is to be judged

in large part[] by the expectations of the parties involved in the transac-
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tion,” which is fact-intensive. Id. This 1s not a case where “the evidence
consists only of writings, or is uncontradicted.” VicorBr.32. Vicor’s quarrels
with whether Foxconn’s purchase orders were offers, whether Vicor’s
emalils were acceptances, and whether its SOAs changed or disrupted the
deal—likewise raise fact-intensive questions whose answers turn on, e.g.,
competing witness testimony and each communication’s significance in the
context of other communications and activity. E.g., Peck v. Cochran, 24
Mass. 34, 37 n.1 (1828) (“Whether there has been an acceptance of an offer
or not, is a question for the jury.”)

ARGUMENT

The Commission’s decision should be affirmed. Foxconn sent pur-
chase orders, which are classic offers under the UCC. Substantial evidence
supports the Commission’s finding that when Vicor responded with emails
telling Foxconn that the parts were coming, Vicor accepted Foxconn’s of-
fers under UCC §2-207(1). Vicor’s various arguments all try to dodge or
obscure that basic point, and are all answered by the Commission’s opin-
1on. Questions of whether a contract has been formed present factual ques-
tions, and substantial evidence supports the Commission’s findings, which

are correct under any standard.
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I. Substantial Evidence Supports the Commission’s Findings
that Vicor’s Email Correspondence Accepted Foxconn’s
Purchase Order Offers.

Under Massachusetts and UCC law, “[a] contract for sale of goods
may be made in any manner sufficient to show agreement.” MASS. GEN.
LAWS ch. 106, §2-204(1).The UCC rejects the common-law mirror-image
rule, and provides that a “definite and seasonable expression of acceptance
or a written confirmation which is sent within a reasonable time operates
as an acceptance even though it states terms additional to or different
from those offered or agreed upon, unless acceptance is expressly made
conditional on assent to the additional or different terms.” Id. §2-207(1).
The “expressly made conditional” clause sets a high bar. It is not enough
that the seller’s terms “do not match the terms of the buyer’s offer.” JOM,
193 F.3d at 53 (original emphasis). Rather, “expressly conditional” re-
quires “plac[ing] the buyer on unambiguous notice that the seller’s [re-
sponse] is a mere counteroffer.” Id. (citing treatise). Put differently, the re-
sponse must “unambiguously indicate[] that the offeree does not want to
contract except on its terms.” 1 HAWKLAND UCC SERIES §2-207:2.

Substantial evidence supports the finding that Vicor’s email corre-

spondence “operates as an acceptance” under §2-207(1)—Vicor’s emails ac-
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cepted the offers in Foxconn’s purchase orders, and acceptance was not
“expressly made conditional” on assent to different or additional terms.
Appx119-121.

A. Foxconn’s Purchase Orders Were Offers Vicor Could
Accept.

There can be no dispute that a purchase order is an offer capable of
acceptance under the UCC. As a general rule under the UCC, purchase or-
ders are offers. Chicopee Concrete Serv., Inc. v. Hart Eng’g Co., 479 N.E.2d
748, 750 (Mass. App. 1985), aff d 498 N.E. 2d 121 (Mass. 1986). And even if
an acceptance “changed the terms of a purchaser order,” there can still be
“acceptance.” Id. at 750. Vicor knows this from its own history in Massa-
chusetts. In Vicor Corp. v. Concurrent Computer Corp., another Vicor cus-
tomer complained about “defective power converters,” leading Vicor to pro-
actively file a declaratory-judgment action and seek to enjoin an arbitra-
tion. 2006 WL 1047522, at *2. The Massachusetts court rejected Vicor’s
arguments, explaining Vicor “accepted the offer contained in [the custom-
er’s] purchase order” and was therefore bound by the purchase order’s ar-
bitration clause. Id. at *5.

Vicor does not dispute the general rule that purchase orders are of-

fers capable of acceptance. In passing, however, Vicor focuses on the pur-
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chase orders’ “Note 6,” and denies that the purchase orders were offers be-
cause, in Vicor’s view, there was no “DN or other delivery request,” and no
“consideration.” BlueBr.52-54. The Commission correctly rejected that ar-
gument. Appx121. Foxconn’s purchase orders’ Note 6 states that the pur-
chase order “shall not constitute Buyer’s purchase obligation without DN
[Delivery Notice] or other delivery request.” Appx12335; Appx12355 (same).
But Foxconn’s emails accompanying the orders were “delivery requests.”
Vicor has never disputed that it understood Foxconn to be requesting de-
livery. Indeed, even as Vicor describes Foxconn’s emails (at 19-24), Fox-
conn was requesting delivery. The Commission thus correctly observed
that “Foxconn repeatedly requested a delivery date for PO’265. Vicor fails
to articulate what more of a ‘delivery request’ was necessary.” Appx121.

Vicor now contends (at 54) “a DN or other delivery request” must
“specify a date certain for delivery.” That is not what Note 6 says. Vicor

partially quotes (at 54) the language “Final quantity and/or delivery date

shall be subject to the provisions on the most current DN or other delivery
requests,” but omits the underlined words. There is nothing there about a
“date certain,” and the “and/or” language suggests a “DN or delivery re-

quest” need not specify a quantity or date.
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Vicor’s contention (at 53) that consideration was absent depends on
the premise that the absence of a “DN or delivery request” meant the pur-
chase orders “contained no promises.” As just explained, the premise is
wrong. Both purchase orders state quantities, unit price, and total price.
The Commission did not err when it concluded Foxconn’s purchase orders
were not exceptions to the general UCC rule that purchase orders are of-
fers. Appx121. Vicor’s “consideration” argument is forfeited in any event,
as 1t was not raised to the Commaission. Philip Morris Prods. S.A. v. ITC,
63 F.4th 1328, 1335-37 (Fed. Cir. 2023).

B. Swubstantial Evidence Supports the Commission’s
Findings that Vicor Accepted Foxconn’s Offers.

Under the UCC, any manifestation of intent to fill a purchase order
generally suffices for acceptance. MASS. GEN. LAWS ch. 106 §2-204(1). The
decision in JSW Steel USA Ohio, Inc. v. Marubeni-Itocho Steel Am., Inc.,
573 F. Supp. 3d 1212 (S.D. Ohio. 2021), modified on other grounds 2022
WL 18572393 (S.D. Ohio Apr. 14, 2022)—which Vicor relied on in the Mas-
sachusetts district court litigation—illustrates the point. There, a buyer
made an “offer” to purchase a lot of steel, prompting the seller to respond
“[t]hank you for the update we have updated the tonnage for that line 12

from 220 to 286.” Id. at 1218. The court had little trouble finding “[t]his

39



Case: 25-1616  Document: 67 Page: 50 Filed: 12/11/2025

email constituted an acceptance,” consistent “with the UCC’s liberal view
of what 1s required to create a contract for the sale of goods.” Id. The sell-
er’s response told the buyer that the seller planned to furnish the request-
ed goods, “and a contract formed.” Id.

As the Commission properly found, so it was here. Vicor and Fox-
conn’s live emalil correspondence made clear that Vicor intended to ship
the goods and fill Foxconn’s purchase orders. Appx119-121. Vicor’s testi-
mony alone constitutes sufficient evidence. Vicor admittedly reviewed Fox-
conn’s purchase orders, which are only two pages. Appx10942-
10945(938:22-941:8). According to Vicor’s witness, how the “process goes”
1s “Vicor sales representatives [] typically email back and forth and indi-
cate, okay, we're going to set you for a particular quantity and a ship date.”
Appx10942(938:2-9); supra Statement of the Case §C.2. That agreement by
email is what ostensibly equips the Vicor representative to later enter into
Vicor’s computer system “the details that are in the purchase order and/or
the details that are hashed out over email’—indeed, that entry “restate/s]
the details.” Appx10947(943:3-7); supra Statement of the Case §C.3. Fur-

ther confirming that the emails manifested Vicor’s intent to ship the goods,
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Vicor never claimed to have later refused to ship goods on the terms
agreed to by email.

The exemplary exchanges over PO’176 and PO’265 confirm that the
live email interactions are where Vicor and Foxconn hammer out the de-
tails, and Vicor informs Foxconn that the order will be fulfilled. These too,
provide substantial evidence support for the Commission’s finding that
“[o]n 1ts face, the submission of the purchase orders and responses with
shipment dates were offers and acceptances under the UCC and Massa-
chusetts law.” Appx120; see supra Statement of the Case §C.4.

And substantial evidence supports the Commission’s findings that
Vicor’s email correspondence did not make Vicor’s acceptance “expressly
conditional on assent” under §2-207(1). As the Commaission correctly ob-
served, “nothing in the email correspondence from Vicor’s employees stat-
ed that the response was not final pending an SOA,” Appx120, or other-
wise made Vicor’s acceptance “expressly ... conditional on assent to [any]
additional or different terms.” MASS. GEN. LAWS ch. 106, §2-207(1). Vicor
does not challenge that aspect of the Commission’s findings. It contends
only that its later “SOA” made acceptance expressly conditional on assent.

As the Commission correctly found, and as addressed below (§11, infra), the
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SOA 1is beside the point because Vicor had already accepted Foxconn’s of-
fers via email correspondence.

Vicor’s contrary arguments fail to read the Commission opinion fairly
and, at best, reargue Vicor’s view of disputed facts and evidence.

1. Substantial Evidence Supports the Finding that
Vicor Accepted PO’176.

Vicor asserts (at §I1.A, p.39) that “Peter Goodwin’s October 1 email
did not include any objective manifestation of assent to PO ’176.” In sup-
port, Vicor denies (at 40) that the email contains any “objective expression
of acceptance,” and contends (at 42) that testimony indicated “details had
not been finalized”—meaning shipping dates. Suffice it to say that the
Commission was entitled to view and weigh the evidence differently, espe-
cially given the context of the parties’ relationship, and the common prac-
tice under the UCC of accepting a purchase order by responding with
shipping dates. E.g., JSW Steel, 573 F. Supp. 3d at 1218.

PO’176 is admittedly typical of Foxconn’s purchase orders to Vicor.
Appx10934. It contains typical contract terms: “a particular quantity, the
type of product, the delivery date, [and] unit price.” Appx10934. Upon re-
ceipt, Vicor provided specific “ship date[s]” for “5-13-22,” “5-20,” “5-27,” and

“6-3.” Appx12338. When Foxconn followed up, Vicor stressed that the
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goods would ship on “5-13-22.” Appx12197-12198(Q/A 148-150);
Appx11367. The Commission permissibly found that this exchange showed
assent, Appx120-122, and indeed Vicor shipped the goods by May 13, 2022,
just as 1t told Foxconn it would.

Vicor relies heavily on Echo, Inc. v. Whitson Co., 121 F.3d 1099 (7th
Cir. 1997). On vastly different facts, Echo finds that a particular letter was
not an acceptance. The Echo seller’s letter made clear, repeatedly, that it
did not intend to accept the offer. The letter “mention[ed] the need for ‘rec-
onciling’ and ‘verify[ing]’ [the] order,” and stressed that it was “extremely
important to verify that the information on these reports matches your
records.” Id. at 1101, 1103. On those facts, Echo concluded that the letter
“reveal[ed] a clarification purpose rather than any commitment to provide
the goods [buyer] requested.” Id. at 1103. Put differently, the explicit res-
ervations showed that the letter conveyed only receipt of the purchase or-
der, not acceptance. Id.

Other courts considering Echo likewise read it as turning on the ex-
plicit reservations in the seller’s letter, and reject arguments like Vicor’s.
In Nguyen v. Barnes & Noble, Inc., No. 12-CV-812, 2015 WL 12766130

(C.D. Cal. June 16, 2015), the seller accepted with a “Confirmation Order
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Form email [that] informed [the buyer] that the tables ‘will ship as availa-
ble’ and that his credit card ‘will be charged when [the] order ships.” Id. at
*6. Nguyen found Echo “factually distinguishable.” Id. Unlike Echo, the
Nguyen seller’s “language objectively communicated to [the buyer] that
shipment would occur shortly.” Id.

So too here. Vicor points to no reservations in its email response that
resemble the facts of Echo. Indeed, Vicor’s witness testified that when its
representatives enter details into Vicor’s computer system before the SOA
issues, those entries “restat[e]” the “details that are in the purchase order
and/or the details that are hashed out over e-mail.” Appx10947(343:3-7).
And again, Vicor’s representatives treated Vicor’s agreements with Fox-
conn as final and locked in—“NCNR”—after Vicor sent email correspond-
ence with ship dates, and before any SOA was sent. Appx12645; see
Appx10941(937:18-21); Appx12233. Substantial evidence supports the
Commission’s finding that “[o]n its face,” Vicor’s “responses with shipment
dates were ... acceptances,” and “nothing ... stated that the response was

not final.” Appx120.
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2. The Commission Did Not Err by Using the Word
“Confirmation.”

Vicor observes (at §II.E, pp. 54-55) that the Commission referred to
Vicor’s emails as “confirmation.” Vicor argues that was error because UCC
§2-207(1)’s reference to “written confirmation” generally means confirma-
tion of a recent informal or oral acceptance. Citing Echo, Vicor contends (at
55) Peter Goodwin’s October 1 email “cannot be a ‘written confirmation’...
as there is no prior agreement to ‘confirm.”

Echo has no relevance here. Echo rejected an argument that “written
confirmation” in the UCC includes communications that merely “recap” an
offer—i.e., that merely confirm receipt, as opposed to acceptance. 121 F.3d
at 1103 (rejecting argument “that because ‘confirmation’ must mean some-
thing other than ordinary acceptance, it must encompass a confirmation of
a mere offer (like the recap letter here).”). Echo merely holds that the
“written confirmation” language does not permit parties to form contracts
without some manifestation of assent.

Nothing similar is afoot here. No one contends that recapitulating an
offer or merely confirming receipt is acceptance, nor that Vicor could ac-
cept a contract without manifesting assent. As explained, the Commaission

found that Vicor’s October 1 email itself does manifest assent by providing
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shipping dates. E.g., Appx120 (“On its face, the submission of the purchase
orders and responses with shipment dates were offers and acceptances un-
der the UCC and Massachusetts law.”). It was not error to refer to the
email as “confirmation.”

For one thing, as Vicor’s own chronology shows (at 19-20), between
September 26 and October 1, 2021, Vicor and Foxconn exchanged several
emalils, beginning with a purchase order, and addressing terms such as
payment and transportation costs. The October 1, 2021 email confirms
what is already apparent from prior emails, which is that the parties con-
cluded working out those terms, and Vicor intended to fill the order.

For another, “confirmation” in the Commission opinion follows the
parlance of the evidence and arguments. Fairly read, the Commission’s
opinion concludes that Vicor’s October 1 email with shipping dates mani-
fests acceptance and thus fits §2-207(1)’s statement that “[a] definite and
seasonable expression of acceptance or a written confirmation which is
sent within a reasonable time operates as an acceptance....” The Commis-
sion makes this clear throughout, describing the parties’ positions as dis-
puting whether Vicor’s emails constituted “acceptances,” Appx112-113,

Appx116, and explaining its conclusion that they were. E.g., Appx120 (“On
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its face, the submission of the purchase orders and responses with ship-
ment dates were offers and acceptances under the UCC and Massachusetts
law.”). The record evidence likewise uses “confirm” synonymously with “ac-
cept,” in reference to purchase orders. Foxconn’s email with PO’176 stated
“Please find attached new POs and confirm ETA asap.” Appx109 (quoting
Appx12340). Foxconn’s purchase orders’ Note 3 likewise means “accept”
when it says “Seller shall confirm this PO with Buyer...” Appx114 (quoting
Appx12335). Thus, the Commission observes, “Respondents further note
that Vicor confirmed PO’176 the next day.” Appx114 (citing Vicor’s emails
providing shipping dates). The Commission did not err. At most, Vicor
raises a semantic quibble with the opinion, not a ground for reversal.

3. Substantial Evidence Supports the Finding that

Differences in Shipping Dates Were Not “Material”
Here.

Vicor again reargues the facts when it contends (at §11.C, pp.47-51)
that it could not have accepted PO’176 because its response provided dif-
ferent shipping dates than Foxconn requested. According to Vicor, thatis a
“material” difference that precludes acceptance.

First, materiality, where relevant, is a factual issue. See Situation

Mgmt., 724 N.E.2d at 703 (rejecting argument that “material terms were
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still to be negotiated,” as “there was evidence ... at trial from which a jury
could reasonably determine” otherwise); XL Specialty Ins. Co. v. Mass.
Highway Dep’t, No. 08-4095-BLS1, 2012 WL 3139874, at *9 (Mass. Super.
Ct. July 12, 2012) (“[Alny determination as to the materiality of the
changes XL identifies is a factual question for the jury.”).

Substantial evidence supports the Commission’s finding that the
modest variation in ship dates was not material here. As the Commission
explained, Foxconn “gave no indication that the May 2022 delivery dates
were unacceptable for [PO’176], nor did they indicate any intent to cancel
the PO upon learning of the altered delivery dates; Lee simply asked for
updates.” Appx121. As the parties’ emails made clear, Foxconn could (and
did) assent to different dates, consistent with Vicor’s witness testimony
that the parties often worked out the details of their agreement over email,
Appx10942, including “delivery terms” and “warranty.” Appx12360 (Vicor
email to Foxconn); see Statement of the Case §C.3, supra.

Vicor disregards the standard of review when it cites evidence (at 50-
51) that allegedly supports Vicor’s view of the facts. Regents, 903 F.3d at
1294. Vicor also mischaracterizes the evidence, which the Commission was

entitled to view differently. Vicor quotes the purchase order’s “Note 1” lan-
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guage that voids “any different or additional provision provided by seller,”
but omits that the conclusion of that sentence, which permits Foxconn to
waive that provision. Appx12335 (“null and void unless approved by an au-
thorized person of Buyer in writing.”). Indeed, the purchase orders clarify
that Foxconn’s “delivery requests”—the emails in which it sought and con-
firmed shipment of goods—would take “precedence” over any inconsistent
purchase order terms. Id. (Note 4); see also Appx12336 (5: Buyer may
change “time and/or place of delivery”).

Those facts are in sharp contrast to Alliance Wall Corp. v. Ampat
Midwest Corp., 477 N.E.2d 1206 (Ohio App. 1984), which Vicor cites (at
48). There, the facts showed that the shipment date was extremely im-
portant to both sides. “[I]t appear[ed] to have been more important to the
buyer than was the exact price.” 477 N.E.2d at 1210. And “[t]he seller ap-
peared to be just as adamant not to be bound to any particular date.” Id.
On those facts, Alliance Wall upheld the trial court’s finding that “[t]he
shipment date was a ‘material term.” Id. Here, the record showed Foxconn
had no objection to Vicor’s shipping dates. At minimum, the Commission
was not required to find that Vicor’s shipping dates defeated contract for-

mation.
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Lambert v. Kysar, 983 F.2d 1110, 1115 (1st Cir. 1993), is not to the
contrary. It does not hold, as Vicor suggests (at 47-48) that any divergence
“as to price, quality, quantity, or delivery terms” negates acceptance as a
matter of law. Such a reading would flout MASS. GEN. LAWS ch. 106, §§2-
204(3) and 2-309(1), which provide that leaving open “one or more terms”
does not prevent formation of a contract, and that the answer to left-open
delivery terms is usually to construe the contract as requiring “a reasona-
ble time.” Indeed, the language Vicor crop-quotes from Lambert is where
the opinion characterizes a treatise as “suggesting inapplicability of U.C.C.
§2-207 in cases of substantial divergence, e.g., where forms ‘diverge as to
price, quality, quantity, or delivery terms.” 983 F.3d at 1115 (second em-
phasis added). The treatise, in turn, reflects its author’s views, while ac-
knowledging contrary authority. E.g., Appx121 n.45. The reasoning behind
the treatise’s “suggest[ion],” moreover, has been legislatively superseded,®

and did not drive the analysis in Lambert.

6 The referenced treatise observed that, in contrast to UCC §2-207(1), “the
text of [then-current] §2-207(2) only refers to ‘additional’ terms, and the
drafters could easily have inserted ‘or different’ if they so intended.” J.dJ.
WHITE & R.S. SUMMERS, UNIFORM COMMERCIAL CODE §1-3, p.32 (3d ed.
1988). In 1991, Massachusetts made precisely that change, inserting the
words “or different,” and thereby confirming that “different” terms in an
acceptance do not negate contract formation. Mass. S.B. No. 124, Ch. 319
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In Lambert, the seller of Christmas trees sent the buyer a pre-filled-
out purchase order form indicating that the buyer would order 2,600 trees,
“4 loads of 650 trees each.” 983 F.2d at 1112. The buyer then wrote on the
form, changing the quantity to 1,650 trees, “3 loads of 550 trees,” recom-
puted the total and deposit, and returned the altered form to the seller. Id.
Later, the buyer sent a check for the deposit, with a letter. Id. In those cir-
cumstances, Lambert concluded that the buyer’s returned purchase order
with the altered quantity was a counteroffer, which the seller accepted. Id.
at 1115-16. The dispute did not turn on whether “divergent” quantities ne-
gated acceptance, but on whether the buyer could disregard an unchanged
term on the returned purchase order on the ground that his letter (not the
purchase order) was the operative counteroffer. Id. On those facts, and
consistent with the general rule that a buyer’s purchase order is generally
an offer, Lambert held that the returned purchase order was the operative
offer, that the seller accepted that offer, and that the buyer was therefore
bound by the forum-selection clause. Id. at 1116. Further defeating the ar-

gument for avoiding the purchase order’s terms, the letter in Lambert “rat-

(1991) (“Section 2-207 ... is hereby amended by inserting after the word
‘additional’, in line 6, the following words: —or different.”).
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) (13

ified and reconfirmed” the returned purchase order’s “terms.” Id. at 1115
n.6. If anything, Lambert supports Foxconn, as it reinforces the general
rule that a buyer’s purchase order is an offer capable of acceptance.
Second, even if the divergence in shipping dates were material, it
would not preclude contract formation. The UCC establishes the opposite
rule to what Vicor urges: “a definite and seasonable expression of ac-
ceptance or a written confirmation ... operates as an acceptance even
though it states terms additional to or different from those offered or
agreed upon.” MASS. GEN. LAWS ch. 106, §2-207(1). That is so even if the

»”

“additional” or “different terms” “materially alter” the contract. Id. §2-
207(2)(b). The offeree’s attempted “insertions only raise the question
whether those terms become parts of the contract,” but do not prevent
formation of “a valid contract.” Chicopee, 479 N.E.2d at 750.

Vicor’s citations do not hold otherwise. Situation Management is a
non-UCC case that applies the stricter common-law rule that “there must
be agreement between the parties on the material terms of that contract.”
724 N.E.2d at 703. As the Commaission observed, that case “did not involve

the sale of goods, does not discuss section 2-207, and does not suggest that

a shipping date would be a material term of the contract in this context.”
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Appx121. Under the UCC, if an offeree wants to avoid contract formation,
1t must make acceptance “expressly ... conditional on assent to the addi-
tional or different terms.” §2-207(1). That is a stringent test, JOM, 193
F.3d at 53, which even Vicor does not contend its email responses met.

4. Substantial Evidence Supports the Finding that
Vicor Accepted PO’265.

Substantial evidence supports the Commaission’s finding that Vicor
accepted PO’265. Vicor fails to read the Commission opinion fairly when it
contends (at §I11I, p.56) the Commission did not “pinpoint” how or when Vi-
cor accepted PO’265.

First, the Commission’s opinion states explicitly that “Vicor accepted
PO’265 the day after Foxconn sent the PO with the revised delivery terms.”
Appx122 (citing Appx11507). After Foxconn sent PO’265 to Vicor, the par-
ties discussed terms by email, with Vicor asking to “revise” provisions such
as “Delivery Terms” and “Warranty”’—and to do so either by sending a “re-
vised order” or “approv[ing] these changes via email.” Appx12360.

The Commission’s reference to when “Foxconn sent the PO with the
revised terms” is Foxconn’s e-mail transmitting the revised order, sent
June 12, 2023, at 11:00pm EDT, which the Commission cites. See

Appx11507 (e-mail, as cited in Commaission opinion at Appx122 as “CDX-
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0010C.0288”); Appx11489 (same e-mail, noting attached “450273265.pdf,”
and bearing June 13, 3:00 am UTC time zone stamp); Appx11293 (Y61, Vi-
cor declaration acknowledging time zone conversion).

The Commission’s reference to Vicor having “accepted PO’265 the day
after Foxconn sent the PO with the revised delivery terms” is to Vicor’s e-
mail sent nearly fifteen hours later (“the day after” in the Eastern Time
Zone, where Vicor is based, and where the cited version of Foxconn’s e-
mail is stamped), where Vicor stated “Qty 6,270 pcs scheduled for 9/29/23
ship.” Appx12646. That is clear from the sentence itself, and from the sur-
rounding discussion, which makes clear throughout that Vicor accepted
Foxconn’s e-mails through “responses with shipment dates.” E.g.,
Appx120, Appx121.

And substantial evidence supports the Commission’s finding that Vi-
cor’s e-mail was, in fact, an acceptance. Vicor did not otherwise object to
the purchase order’s terms. And again, when Foxconn tried to cancel, and
before any SOA was sent for PO’265, Vicor responded “[t]his product and
PO is NCNR"—i.e., there was already a binding contract that was non-
cancellable and non-reschedulable. Appx12645; see Appx10941(937:18-21);

Appx12233. That is enough to reject Vicor’s argument.
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Second, independently, even if there were any doubt or ambiguity
about precisely when a contract was formed, that would irrelevant as a
matter of law. Under MASS. GEN. LAWS ch. 106, §2-204(2), “[a]n agreement
sufficient to constitute a contract for sale may be found even though the
moment of its making is undetermined.” Thus, for example, whether Vi-
cor’s acceptance of PO’265 was complete upon its email stating “Qty 6,270
pcs scheduled for 9/29/23 ship,” or its email stating Foxconn’s order was
“NCNR and will ship ... on 9/29 or sooner,”’7 it is sufficient for the Commis-
sion to observe that Vicor accepted PO’265 purchase orders by providing
ship dates, and did so before logging the information into its computer sys-
tem to send an SOA.

Third, it bears noting that PO’176 and PO’265 were examples, not
the totality of Foxconn’s license defense, and that Vicor fails to read the
Commission’s opinion fairly when it relies (at 56) on the number of explicit

references to “P0O’265.”

"That “NCNR” e-mail was sent at 9:19pm EDT on June 13, 2023, which is
1:19 am UTC on June 14, 2023. Appx11294 (965). Contrary to Vicor’s sug-

gestion (at 23, citing Appx7579), Foxconn did not limit its argument to a
single e-mail. See Appx7579-7580.
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The Commission recognized that PO’176 and PO’265 were “exam-
ple[s].” E.g., Appx112. And, as noted, Vicor’s witness testified that PO’176
and PO’265 followed the same general “process” as other purchase orders,
where the live representatives would work out an agreement over email,
and then “[t]he SOA comes at the back end of the process ... after the de-
tails are worked out over email.” Appx10941-10942(937:22-938:1).

Both example purchase orders are identical for purposes of Foxconn’s
license defense, except that PO’176 1s from FII and PO’265 is from In-
grasys. Both are on identical forms and contain identical Notes and identi-
cal license clauses. The parties’ arguments discussed both purchase orders
together or separately as particular issues warranted. That is presumably
why Vicor is content to argue on appeal (at 56) that for PO’265, no “ac-
ceptance occurred for the same reasons explained in sections II.A-E. above
in connection with PO 176.”

The Commission’s analysis of PO’265 is not limited to the explicit,
by-name “mention[s]” that Vicor counts. Following the parties’ presenta-
tions, the Commission discusses both orders either together, or separately,
as the evidence and arguments warrant. The Commission’s discussion of

the license defense begins at Appx108. The Commission observes that Fox-
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conn’s POs contained a common “IP license provision,” and states that it
“finds the license provision enforceable by [both Foxconn entities] as to the
761 patent.” Appx108. The Commission discusses the facts, including the
email exchanges relating to both orders. Appx109-111. Discussing the par-
ties’ positions, the Commission explains as follows for PO’265 (Appx112,
original emphasis):
Regarding PO’265, Respondents explain that the parties
discussed the terms by email, with Vicor asking to revise cer-
tain provisions. [Appx7579]. Respondents contend that on June
13, 2023, Vicor emailed Foxconn to state a quantity of 6,270
pieces was scheduled to ship on September 29, 2023. Id. (citing
[Appx12646]). Respondents assert that, when Foxconn subse-
quently tried to cancel the order, but before Vicor sent the au-

tomated acknowledgment, Vicor asserted the parties already
had a binding contract. [Appx7580].

Then, the Commission explains why it agrees with Foxconn and why Vi-
cor’s counterarguments lack merit. Appx119-124. Where appropriate, it
discusses Vicor’s acceptances together—e.g., Appx120 (“[T]he submission
of the purchase orders and responses with shipment dates were offers and
acceptances under the UCC and Massachusetts law.”)—or separately. E.g.,
Appx121 (twice referencing PO’265); Appx122 (referencing both purchase

orders individually).
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The Commission’s reasoning amply satisfies the APA requirements
of providing an explanation sufficient to facilitate appellate review. Swag-
way, LLCv. ITC, 934 F.3d 1332, 1342-43 (Fed. Cir. 2019). Vicor has no dif-
ficulty asserting (at 56-57) that the same five arguments it makes as to
PO’176 apply to PO’265. For the same reasons explained herein (§§1.A,
I.B.1-3, 5), those arguments are meritless.

5. Substantial Evidence Supports the Finding that No

“Course of Dealing” Limited Vicor’s Ability to
Accept Foxconn’s Offers.

To avoid its email acceptances, Vicor contends (at §II.B, pp. 43-47),
“the Commission ignored the parties’ course of dealing, which confirmed
that Vicor could accept a PO only by sending an SOA.” Vicor’s briefing to
the Commission referred to a “course of dealing” only obliquely, only as ev-
1dence weighing against a finding that its e-mail correspondence accepted
Foxconn’s offers, and without citing any legal authority. Appx7408 (Vicor
opening brief); Appx7411-7412 (same); Appx7676-7683 (Vicor reply, not
mentioning “course of dealing” at all). Thus, the specific arguments Vicor
now makes on appeal are forfeited.

More fundamentally, the Commission did not “ignore” anything. It

considered and correctly rejected Vicor’s cursory references to “course of
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dealing.” Appx114-115 (discussing Vicor’s argument); Appx120 (rejecting
it). There are at least three problems with Vicor’s belated arguments on
appeal.

First, a so-called course of dealing does not prevent a party from
simply accepting terms that purportedly vary from the course of dealing. A
course of dealing is a way to “Interpret” the parties’ “expressions and other
conduct”; it is not a free pass to deny what the parties actually said and
did. Rational Software Corp. v. Sterling Corp., 393 F.3d 276, 279 (1st Cir.
2005). The Commission correctly observed that no party cited any authori-
ty “stating that terms and conditions provided by a seller before an offer
(made by the seller or the buyer) govern the manner of acceptance of a
subsequent offer—i.e., Vicor could accept only through an SOA as its terms
and conditions purported to state.” Appx120.

No law supports the proposition that a seller can forever lock itself
into dealing only on certain terms. Suppose a car dealer holds itself out as
a “no haggle” location that “never” negotiates on price. If a buyer makes an
offer under asking price, and the dealer accepts, the dealer cannot hope to

change the deal afterward by pointing to a general policy of not negotiat-
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ing. Yet that is the logic of Vicor’s argument, and Vicor still cites no sup-
portive authority. Appx120.

Second, legally there is no “course of dealing” that would permit the
SOA’s hyperlinked terms to trump Vicor’s email acceptances. “[A]n ex-
change of identical forms on prior occasions does not, of itself, establish a
common basis of understanding where there was no indication that a pre-
vious dispute had called the defendant’s attention to the [at-issue] term.
Welsh v. Tex-Mach, Inc., No. 08-CV-11401, 2009 WL 2922955, at *8 (D.
Mass. Aug. 28, 2009) (collecting cases). “The mere sending of terms back
and forth does not, without more, create a course of dealing.” Id. The “mere
sending of terms” is, at most, all Vicor has here.

Not only was there no “previous dispute” calling Foxconn’s attention
to the SOA terms Vicor emphasizes here, but Vicor never established that
anyone at Foxconn (or Vicor, for that matter) ever read or even saw Vicor’s
terms and conditions. Vicor’s witness was “not aware of the terms and
conditions document ever being sent to anyone at the Foxconn entities,”
and could not recall “an instance where that had happened,” or “identify
anyone at the Foxconn entities that has received this document.”

Appx10933-10934. Even she had “never ... gone through and read the
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whole document.” Appx10934(930:18-20). When Vicor states (at 43) that
“Foxconn received” the Vicor terms “in the course of hundreds of prior
transactions,” Vicor means it sent communications containing a hyperlink
to a lengthy document that there is no evidence that anyone ever read or
saw—Ilet alone evidence of a prior dispute calling Foxconn’s attention to
the term purporting to deny a license. That comes nowhere close to making
Vicor’s terms part of any established course of dealing. See Welsh, 2009
WL 2922955, at *8.

Vicor’s citations (at 44) are not to the contrary. All involve conspicu-
ous printed notices actually sent to a counterparty and called to their at-
tention. Rational Software involved a bill of lading “which prominently
displayed the liability limitation,” which both parties specifically discussed
orally, and where the party against whom the term was enforced “con-
firmed that he had been so informed and that he knew of his obligation.”

393 F.3d at 279.8 That 1s the opposite of this case.

8 See also Ins. Co. of N. Am. v. NNR Aircargo Serv. (USA), Inc., 201 F.3d
1111, 1112 (9th Cir. 2000) (“paragraph eight” on a printed invoice); Schul-
ze & Birch Biscuit Co. v. Tree Top, Inc., 831 F.2d 709, 711 (7th Cir. 1987)
(“preprinted provisions” in prior communications); Mid-S. Packers, Inc. v.
Shoney’s, Inc., 761 F.2d 1117, 1123 (5th Cir. 1985) (party “received several
of the invoices in prior transactions”). In Insurance, the court explicitly
confined its analysis to shipping contracts, while distinguishing sales of
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Third, to the extent there is any “course of dealing” here, it only sup-
ports the Commission’s finding. As discussed above, supra Statement of the
Case §C.2-3, and shown in the graphic discussed with Vicor’s witness tes-
timony (Appx12210, below), the parties’ normal process was to work out
the terms of their contracts over email. Foxconn would email purchase or-
ders to Vicor, representatives would discuss terms and any changes to the
purchase order, and Vicor would agree to ship. Higher-level employees like
Vicor’s witness Jungjohann were sometimes copied on that correspond-
ence, even though they had no day-to-day involvement in dealing with
Foxconn’s purchase orders. Among other things, Vicor treated the email
agreements as locked in—“NCNR”—Dbefore any SOA was sent. Appx12645;
see Appx10941(937:18-21); Appx12233.

The SOAs were “two steps removed, at least” from that process, “re-
stat[ed]” what the parties had already agreed, and were sent from an
email address as to which Vicor’s witness did not know whether it could
receive replies or whether anyone monitors the inbox. Appx10947(943:3-7);

Appx10954(950:5-8); Appx12708(40:10-17).

goods. E.g., 201 F.3d at 1113. (“[W]e do not conflate a course of dealing in-
quiry with a material alterations analysis where, as here, a transaction in
goods 1s not at i1ssue.”).
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In other words, substantial evidence here shows that Foxconn’s and
Vicor’s transactions generally proceeded on the terms discussed and
agreed to by live representatives over email; no evidence required the
Commission to ascribe the importance Vicor does to the SOAs. Vicor refers
repeatedly to the “700” transactions between Foxconn and Vicor, but does
not identify even one that proceeded differently than the two exemplary
transactions here. The evidence does not support second-guessing the
Commission’s finding that Vicor’s email correspondence accepted Fox-

conn’s purchase order offers.
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II. The Commission Correctly Ruled There is No “Battle of the
Forms” Under §2-207(3), Because Foxconn’s Purchase-Order
Offers and Vicor’s Email Acceptances Already Established a
Contract, Which Post-Acceptance SOAs Could Not
Retroactively Change.

Vicor tries to avoid its email acceptances by invoking the “battle of
the forms” under UCC §2-207(3). The Commission properly rejected that
argument. Appx120. According to Vicor, under §2-207(3), “where a buyer
and seller exchange competing preprinted forms (each requiring the other
party’s assent to their own unilateral terms), no contract is formed by the
exchange of writings.” BlueBr.33. But if the parties “act like there is a con-
tract’—e.g., by completing the transaction—then “§2-207(3) provides that
a contract is formed.” Id. (original emphasis). Thus, according to Vicor be-
cause “Foxconn and Vicor exchanged competing forms (Foxconn’s PO and
Vicor’s SOA),” “the contract consists of the terms on which the parties’
competing writings agree, while the unassented to terms—Ilike Foxconn’s
free-license clause—are excluded.” BlueBr.33-34.

The main problem for Vicor is that Foxconn and Vicor formed a con-
tract under §2-207(1) by their writings (Foxconn’s purchase order, and
both parties’ email exchanges working out terms and shipping dates), not

because they “acted as if there were a contract” under §2-207(3). By its
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terms, Section 2-207(3) applies only where “the writings of the parties do
not otherwise establish a contract.” As explained, substantial evidence
supports the Commission’s findings that the parties’ writings (purchase
order plus email acceptance) did establish a contract. §1, supra; Appx120
(“We do not find persuasive Vicor’s assertion that only the SOA functioned
as acceptance of the offer.”).

Vicor’s battle-of-the-forms argument skips over that basic point. 9 Vi-
cor repeats numerous times, in one way or another (e.g., at 33), that the
“competing forms” are Foxconn’s purchase order and Vicor’s SOA. Vicor
treats the SOA as its only “response” to Foxconn’s offers, and as meeting

§2-207(1)’s standard of making acceptance “expressly ... conditional on as-

9 Foxconn never “agreed” that “this case presents a ‘battle of the forms’
analysis under ‘UCC §2-207.” BlueBr.35. Vicor cites Foxconn’s motion to
terminate due to arbitration. Appx773-774. In that context, Foxconn
acknowledged only that Vicor made battle-of-the-forms arguments that an
arbitrator may need to address. Even then, the statements Vicor crop-
quotes were expressly conditional: “the arbitrator ... may engage in a bat-
tle of the forms analysis...,” Appx773, and “any battle of the forms analysis
should be done in arbitration...” Appx774. Foxconn’s consistent position on
the merits was that there 1s no battle of the forms. Appx6539-6540 (post-
hearing brief: SOAs are “legally irrelevant”); Appx7582 (answers to Com-
mission questions: “Section 2-207(3) is irrelevant.”).
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sent.” Thus, according to Vicor, §2-207(3) applies because those writings
(the purchase orders and SOA) did not establish a contract.10

The SOA is irrelevant to contract formation because Vicor had al-
ready accepted Foxconn’s purchase-order offerings in writing before it sent
an SOA. Again, Vicor’s own witness confirmed that its computers auto-
generate an SOA only after “details are entered in” by its representative,
“and then later it might be overnight or at some set period of time there’s a
later e-mail with the auto-generated sales order acknowledgment.”
Appx10946-10947(942:22-943:2). The SOAs are “two steps removed, at
least, from when the humans at Vicor and Foxconn have negotiated the
deal regarding the purchase order.” Appx10954(950:5-8). It 1is thus mis-
leading at best for Vicor to contend, repeatedly, that the parties “ex-
changed forms” or that the SOAs “responded” to the purchase orders. After
reviewing Foxconn’s purchase orders, Vicor “responded” with email corre-
spondence manifesting acceptance. §1, supra.

Precedent confirms that Vicor’s post-acceptance SOAs cannot retroac-

tively change or defeat an already-formed contract. Such attempts to

10 This argument is in tension with Vicor’s argument that the purchase or-
ders actually were not offers capable of acceptance. Supra §I.A.
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change an already-struck deal are “irrelevant once the parties have
reached an agreement.” Besicorp Grp. v. Thermo Electron Corp., 981 F.
Supp. 86, 98 (N.D.N.Y. 1997). Because “a sales contract [was] made” when
the emails showed assent, Vicor could not “unilaterally modify the contract
by adding in the invoice a term.” Id.!! Vicor presented no contrary authori-
ty. “Nor did [the Commission] locate any authority that disregarded an ‘in-
terim’ or ‘stray’ written confirmation from the seller in favor of a later-
issued form by the seller.” Appx120.

At most, the SOAs might be “proposals for addition to the contract,”
under §2-207(2), and did not become “part of the contract” at least because
Foxconn’s purchase orders provided “notification of objection” under §2-
207(2)(c), Appx12335 (Note 1), and because elimination of the license

would “materially alter” the contract under §2-207(2)(c).

11 See Welsh, 2009 WL 2922955, at *10 (The “unilateral act of repeatedly
sending copies of the confirmation notice” could not supplant the “original
contract.”); Bioiberica Neb., Inc. v. Nutramax Mfg., No. 1:18-CV-3133, 2020
WL 4226674, at *7 (D. Md. July 23, 2020) (“Because the contract was al-
ready formed, section 2-207 is inapplicable.”); O-AT-KA Milk Prods. Co-op.
v. TIC Gums, Inc., No. 13-CV-6347, 2014 WL 7215188, at *5 (W.D.N.Y.
Dec. 17, 2014) (“[Flormation of the contract between O—AT—-KA and TIC
was complete upon O—AT-KA’s receipt of the Order Acknowledgement by
emalil. Therefore, the additional terms in the Invoice, sent days later, are
of no consequence and not applicable to the parties’ contract.”).

67



Case: 25-1616  Document: 67 Page: 78 Filed: 12/11/2025

In reality, the SOAs only underscore that the agreements were
formed over email by the parties’ live representatives. The SOAs were “two
steps removed” from that process, Appx10954(950:5-8), and—as their
name suggests—merely “acknowledge” what already happened. As Vicor’s
witness testified, the SOAs “restat/e] the details ... hashed out over email,”
result from Vicor’s representatives re-entering the agreed-upon details in-
to Vicor’s system, and “confirm” what both parties already know: that Vi-
cor has agreed to ship the ordered parts. Appx10947(943:3-7);
Appx10966(962:3-12). Nor could Vicor’'s witness deny that “[tlhe SOA
comes at the back end of the process ... after the details are worked out
over email.” Appx10941-10942(937:22-938:1).

In sum, Vicor’s lead argument rests on the irrelevant premise (at 35,
cleaned up) that “Vicor’s SOA made acceptance expressly conditional on
the buyer’s assent to any additional or different terms.” When Vicor sent
the SOA, it had already accepted Foxconn’s offer, without suggesting “the
response was not final pending an SOA.” Appx120. There was nothing
more for Vicor to “accept,” conditionally or otherwise. And because the par-

ties’ writings already established a contract, §2-207(3) is inapplicable.
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III. Vicor and Amici’s Policy Arguments Lack Merit.

The case’s facts and result are unremarkable. The Commission per-
missibly found Foxconn and Vicor formed a contract in the same way buy-
ers and sellers often form contracts under the UCC. The Commission
found a specific license to one patent, on terms commonly used in the in-
dustry to guard against supply risks.

If there 1s anything remarkable about this case, it is the relief Vicor
seeks and the reasoning it and amici suggest. Vicor attacks the very no-
tions of licenses that protect back-up sourcing, or merchants responding to
emailed purchased orders with email acceptances. And Vicor appears to
ask this Court to be the first to hold that post-acceptance “forms” can ret-
roactively change a contract. Vicor has never cited authority for those
propositions. Appx120. A decision adopting them would undermine settled
UCC law that accepted purchase orders are generally binding contracts,
and would threaten supply chains in the electronics industry and else-
where by undermining the longstanding, common practice of second-source
licensing. See supra Statement of the Case §C.1. There is no reason to do
any of that here. Again, Vicor’s own witness testified that second-sourcing

1s common, and that the parties’ email correspondence followed Vicor’s
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normal process. The UCC’s comments and text reject any notion that buy-
ing and selling goods over email is somehow disfavored. Appx120 (Com-
mission, citing authority, observing “An email response to an email PO is
facially reasonable and sufficient under Massachusetts law.”).

Vicor’s amici had no access to the sealed record and appear to be mis-
led by Vicor’s rhetoric and narrative. The Licensing Executives’ brief re-
peats portions of Vicor’s arguments, which are wrong for the reasons ad-
dressed above.

“Spark US Innovation’s” brief says (at 1) it is an “organization dedi-
cated to advancing innovation and protecting intellectual property rights.”
Spark identifies no members, and claims no experience or expertise in
commercial transactions, manufacturing, licensing, or the UCC. Spark
nonetheless contends (at 2) that second-source licensing terms in purchase
orders are “beyond absurd,” levels accusations (at 2-3, 18-19) of “a decep-
tive attempt by a Chinese company to steal an American company’s intel-
lectual property,” and urges the Court (at 3) to make up new “minimum
federal standards” for contracts affecting intellectual property. The pro se
economists repeat a subset of Spark’s contentions, which are wrong at eve-

ry level.
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As explained, purchase orders are classic UCC offers, and second-
source licenses have been common for decades for obvious reasons. There
1s no “stealing” afoot—only contract terms Vicor finds undesirable in retro-
spect. Factually, Intervenors are based in Wisconsin and Taiwan, the end
customers are both American companies, Vicor has substantial operations
in China, and in any event xenophobic generalities are no basis for decid-
ing this appeal.

Finally, Spark’s proposal to federalize contract law affecting patents
contradicts the parties’ arguments (including Vicor’s), contravenes prece-
dent, and is at best a matter for Congress. All parties agree Massachusetts
law governs the license defense here. Contracts affecting patents are “gov-
erned by ordinary principles of state contract law,” McCoy, 67 F.3d at 920,
except where Congress specifically provides otherwise (e.g., 35 U.S.C.
§261, regarding patent assignments). Precedent cautions that not every-
thing touching patents is a federal matter. Gunn v. Minton, 568 U.S. 251,
262-64 (2013). The most prominent example of a court inventing federal
rules for patent licenses is the narrow rule of Brulotte v. Thys Co., 379 U.S.
29 (1964). Brulotte survives as precedent in 2025 only because “respecting

stare decisis means sticking to some wrong decisions,” courts should hesi-
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tate to change rules that affect existing licenses, and “the choice of what
patent policy should be lies first and foremost with Congress.” Kimble v.
Marvel Ent., LLC,576 U.S. 446, 455, 457-58, 463 (2015). The Court should
not make new law or unsettle common trade practice to relieve Vicor of the
Commission’s ruling. Vicor’s appeal is a meritless substantial-evidence
challenge to the Commission’s factfinding. Nothing more.

CONCLUSION
The Court should affirm.
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