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STATEMENT OF RELATED CASES 

The Commission is not aware of any related cases other than those identified 

by Appellant Vicor Corporation (“Vicor”).   

STATEMENT OF THE ISSUES 

In the proceedings below, the Commission found that Intervenors FII USA 

Inc. and Ingrasys Technology Inc. (collectively, “Foxconn”), have a license to U.S. 

Patent No. 9,516,761 (“the ’761 patent”) based on the terms of contracts between 

Vicor and each of those companies for the purchase of Vicor power converter 

modules.  This finding is the only aspect of the Commission’s final determination 

on appeal.  As such, the issues on appeal are properly framed as follows:  

1. Whether substantial evidence supports the Commission’s finding that 

Foxconn Purchase Order No. 400000176 was an offer that was 

accepted by Vicor via email on October 1, 2021, where the offer was 

accompanied by a delivery request, Vicor responded with shipping 

dates, and Foxconn did not object to the proffered dates. 

2. Whether substantial evidence supports the Commission’s finding that 

Foxconn Purchase Order No. 4500273265 was an offer that was 

accepted by Vicor via email on June 13, 2023, where the offer was 

accompanied by a delivery request, Vicor responded with the shipping 
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date, Foxconn did not object to the proffered date, and Vicor refused 

to cancel the PO before sending its sales order acknowledgment form.   
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INTRODUCTION 

The contract formation question in this case is straightforward.  Foxconn1 

purchased power converter modules from Vicor on numerous occasions, two of 

which are used as examples here.  On both occasions, Foxconn emailed its 

standard purchase order to Vicor and asked Vicor to confirm when the products 

would ship.  Vicor responded with shipping date(s) and later sent auto-generated 

“sales order acknowledgment” forms.  Applying Massachusetts’s Uniform 

Commercial Code (“UCC”) to the documents and testimony in the record, the 

Commission found that, in both cases, the emailed purchase orders were offers 

accepted by Vicor when it provided shipping dates.  Accordingly, the resulting 

contracts comprise the terms set forth in Foxconn’s purchase orders plus the 

shipping date(s) supplied by Vicor.  Substantial evidence supports the 

Commission’s findings.   

By contrast, Vicor’s brief addresses a factual scenario that did not occur 

here.  Vicor’s analysis of a purported “battle of the forms” is irrelevant because the 

Commission found that binding contracts were formed between the parties before 

 
1 Before the Commission, “Foxconn” referred to Intervenors together with three 
other corporate entities.  See Appx13.  Unless otherwise indicated, “Foxconn” as 
used herein refers solely to Intervenors.  Further, the Commission adopts the 
approach taken by Vicor in its Brief which does not distinguish between the 
Intervenors.   
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Vicor sent its “sales order acknowledgement forms” (“SOAs”) to Foxconn.  There 

is no dispute that if, as the Commission found, Vicor accepted Foxconn’s offers by 

providing shipping dates, the intellectual property license provision in the purchase 

orders is part of the parties’ agreements.  Instead, Vicor seeks to override the 

Massachusetts UCC by suggesting that Vicor could only have accepted an offer 

from Foxconn by sending an SOA.  Vicor’s assertion is contrary to the factual 

record of the parties’ course of dealing and unsupported by the case law upon 

which Vicor belatedly relies.  To the contrary, the law regarding, and the evidence 

of, the parties’ course of dealing in this case supports the Commission’s 

determination.   
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STATEMENT OF THE CASE 

To present an accurate description of the proceedings below, the 

Commission provides the following statement of the case. 

The Commission instituted the investigation below to determine whether 

Foxconn violated 19 U.S.C. § 1337 (“section 337”) by importing, selling for 

importation, and/or selling after importation computing systems that contain power 

converter modules2 that practice the claims of the ’761 patent, among other issues.  

Appx571-574.  Following an evidentiary hearing, the Administrative Law Judge 

(“ALJ”) issued an initial determination (“ID”) finding a violation by Foxconn.  

Appx363.  Subsidiary to that finding, the ID rejected Foxconn’s defense that it was 

licensed to practice the ’761 patent based on the terms of the contracts between 

Foxconn and Vicor governing Foxconn’s purchase of Vicor’s NBM power 

converter modules.3  Appx336-339.  On review, the Commission affirmed the ID’s 

violation finding but reversed the ID’s finding that Foxconn was not licensed to 

practice the ’761 patent.  Appx122-123.  As a result, modules imported by 

Foxconn that infringe the ’761 patent are not subject to exclusion under the terms 

 
2 The investigation concerned power converter modules used in data center servers, 
artificial intelligence and cloud computing systems, artificial intelligence 
accelerators, tensor processing units, graphical processing units, central processing 
units, and computing systems containing the same.  Appx6. 

3 Specifically, Vicor’s NBM2317S60D1580T0R product.  Appx19; Appx11350; 
Appx11417.   
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of the limited exclusion order (Appx6), and, for FII USA Inc., are not covered by 

the cease and desist order.  Appx141 (Section I.G, defining “covered products”); 

see Appx129 (declining to issue a cease and desist order as to Ingrasys Technology 

Inc.).  The only issues on appeal concern the Commission’s findings on Foxconn’s 

license defense.   

I. The Foxconn-Vicor Transactions 

Vicor and Foxconn have a commercial relationship dating back to at least 

2018.  Appx11279.  Vicor supplies power converter modules to Foxconn, which 

manufactures computing systems for end-users like [[  ]] and [[  ]].  

Appx12189 (Q/A 96); Appx12190 (Q/A 99, 105-06).  The parties engaged in over 

400 transactions before the complaint was filed, Appx11279, but to simplify the 

issues for trial, Foxconn’s license defense focused on two of these transactions, 

referred to by the parties using the Foxconn purchase order numbers:  Purchase 

Order No. 4600000176 (“the ’176 PO”) and Purchase Order No. 4500273265 (“the 

’265 PO”).  

A. Purchase Order No. 4600000176 

On September 26, 2021, Anita Wang of Foxconn emailed four purchase 

orders, including the ’176 PO, to Peter Goodwin at Vicor.  Appx11335-11336; 

Appx12340.  The ’176 PO requests 7,400 units of the NMB module at a unit price 

Name Name

CONFIDENTIAL BUSINESS INFORMATION 
SUBJECT TO PROTECTIVE ORDER REDACTED
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of [[ ]] for delivery on October 15, 2021.  Appx11337.  The form recites 

various “Notes” and “General Terms,” including: 

 “Note 1: Any different or additional provision provided by Seller in 
any acceptance, confirmation, or acknowledgement to this Purchase 
Order (“PO”) is null and void unless accepted by authorized person of 
Buyer in writing.  Seller shall perform all obligations under the PO 
issued by Buyer;” 

 Note 6: “This PO and any particular [Delivery Notice] or delivery 
request issued by Buyer constitute an independent and complete 
agreement between both parties.  This PO shall not constitute Buyer’s 
purchase obligation without DN or other delivery requests.  Final 
quantity and/or delivery date shall be subject to the provisions on the 
most current DN or other delivery requests.  Seller agrees to deliver 
Products according to such particular DN or delivery request.  Unit 
Price shall be the most current one as agreed by both parties before 
payment;” 

 General Term 5 - Purchase Order Change: “Both Parties agree that, 
Buyer may, from time to time before Seller’s shipment of Products, 
cancels [sic] the shipment;”  

 General Term 10 - Intellectual Property Right: “Seller agrees to grant 
Buyer and its customer(s) a perpetual, irrevocable, non-transferable, 
and royalty-free license under all intellectual property rights included 
in the Products supplied to Buyer by Seller, so that Buyer and its 
customer(s) have the right to make, use, sell, offer to sell or import 
similar products or other products which contain the aforesaid 
intellectual property rights worldwide;” and 

 General Term 16 - Governing Law and Jurisdiction: “The formation, 
effectiveness, interpretation and performance of this PO shall be 
governed by the laws of the People’s Republic of China. . . . Both 
parties agree to submit the disputes which cannot be amicably settled 
to China International Economic and Trade Arbitration Commission 
for arbitration.”   

$Amt

CONFIDENTIAL BUSINESS INFORMATION 
SUBJECT TO PROTECTIVE ORDER REDACTED
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Appx11337-11338.  These notes and terms are standard for Foxconn’s purchase 

orders.  See Appx11339-11344; see also Vicor Br. at 15-16 (describing the 

intellectual property license as “standard” for Foxconn’s purchase orders).  

Wang’s email submitting the ’176 PO to Vicor asked Goodwin to “confirm 

ETA asap.”  Appx11335; Appx12340.  Goodwin responded on September 27, 

2021, asking Wang to revise the ’176 PO to reflect “EXW – Factory,” meaning 

Vicor would deliver the products to Foxconn, but Foxconn must pay the shipping 

costs.  Appx11334; see Appx11283 (defining “Exworks/Factory”).  Goodwin 

emailed Wang later that day asking Foxconn to further revise the ’176 PO (and 

three others) to reflect payment terms of “NET 30,” meaning payment would be 

due within thirty days of the date of the invoice.  Appx11334; see Appx11239 

(defining “net 30”).   

On September 30, 2021, Wang replied to Vicor, attaching the revised ’176 

PO reflecting the changes requested by Vicor.  Appx11346; Appx11350-11351; 

Appx12335-12336.  Wang further asked Vicor to “[p]lease confirm the ETD of 

7400 pcs soon.”  Appx11346.  Separately the same day, Carolyn Lee of Foxconn 

asked Goodwin for an update on the docking status of the ’176 PO.  Appx11353; 

see Appx10417-10418 (416:25-417:2) (“[D]ocking status is when a delivery will 

arrive at its destination.”).  Goodwin responded on October 1, 2021, that 2,000 

units would ship on May 13, 2022, 2,000 units would ship on May 20, 2022, 2,000 
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units would ship on May 27, 2022, and the final 1,400 units would ship on June 3, 

2022.  Appx11353; Appx12338.   

On October 4, 2021, Lee explained to Goodwin that Foxconn’s Asia team 

was checking on the status of three purchase orders, including the ’176 PO, and 

asked Goodwin to confirm “when the next delivery is coming and verify that it is 

coming direct here from [Massachusetts].”  Appx11357; Appx12338.  Lee replied 

to her own email on October 5 asking for an update.  Appx11357; Appx12337.  

Goodwin responded on October 5 that he would provide an update the following 

day regarding four orders, including the ’176 PO.  Appx11362; Appx12337.  The 

next day (October 6), Goodwin responded to Lee, copying Wang, and providing a 

ship date of May 13, 2022, for the ’176 PO.  Appx11367.   

Several hours after Goodwin’s October 6 email to Lee, Vicor sent a sales 

order acknowledgement for the ’176 PO.  Appx11251-11252; Appx12134.  The 

SOA states that “this order is subject to Vicor Corporation’s standard terms and 

conditions of sale, incorporated by reference into this document.  The full text of 

these terms and conditions may be found on the company’s website,” and provides 

the web address.  Appx11252; Appx12134.  Those terms state, among other things: 
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 1. Scope:   

o “These Terms and Conditions of Sale (“Terms”) shall be the 
sole terms and conditions governing the sale of products and 
services (“Goods”) by Vicor Corporation . . .  except to the 
extent these Terms conflict with those of an existing, separate 
contract signed by Vicor and Buyer may take precedence over 
these Terms;” 

o “Vicor’s express acceptance of a Purchase Order under these 
Terms is evidenced by its delivery of a Sales Order 
Acknowledgement (‘SOA’), and such acceptance of a Purchase 
Order is expressly conditioned on Buyer’s assent to these 
Terms . . . Only upon delivery by Vicor of a SOA to Buyer 
shall these Terms and the associated Purchase Order together 
become a binding, bilateral contract between Vicor and Buyer, 
with enforceable rights and performance obligations (the ‘Sales 
Agreement’);” 

o “No party has been authorized by Vicor to make any statement 
or representation as to the sale of Goods inconsistent with these 
Terms, and no such statements, if made, will be binding upon 
Vicor or be grounds for any claim;” 

o “The Sales Agreement shall not fail as a contract due to the 
presence of conflicting terms and conditions of purchase of the 
Buyer set forth in Buyer’s Purchase Order, as any and all such 
terms and conditions, including but not limited to provisions of 
purchase accompanying a Purchase Order, are hereby rejected 
and shall be of no effect;” 

 9. Delays and cancellations by buyer:  “Buyer is not entitled to delay 
or cancel all or any part of a shipment of Products under a Sales 
Agreement, unless Buyer has received Vicor’s prior, express written 
consent in the form of an amendment to the SOA in question;” 

 25. Intellectual property:  “Nothing in the Sales Agreement is to be 
construed as a grant or assignment of any license or other right to 
Buyer of Vicor’s intellectual property rights, whether patent, 
trademark, trade secret, copyright, or otherwise;”  
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 28. Governing law:  “Any and all matters in dispute between Vicor 
and Buyer . . . shall be governed by, construed, and enforced in 
accordance with the Uniform Commercial Code as enacted in the 
statutes of the Commonwealth of Massachusetts;” and 

 29. Dispute resolution; Vicor’s selection of forum:  “Any dispute 
with Buyer in connection with a Sales Agreement may, at Vicor’s 
sole discretion, be resolved through binding arbitration in the 
Commonwealth of Massachusetts[.]” 

Appx12106-12121; see Appx11306-11310 (Vicor Terms and Conditions as of 

2018).  The ’176 PO was fulfilled via four shipments on January 7, March 24, June 

6, and June 7, 2022.  Appx11224-11226; Appx11254; Appx11256; Appx11258; 

Appx11260.  Foxconn paid the invoices associated with each shipment shortly 

after receipt of each shipment.  Appx11224-11226; Appx12348-12354. 

B. Purchase Order No. 4500273265 

The history of the ’265 PO begins even before the ’176 PO.  On May 12, 

2021, Foxconn submitted purchase order no. 4500317991 (“the ’991 PO”), 

requesting 29,262 units of the NBM module, and asked Vicor to confirm the 

delivery date.  Appx11373-11375.  The requested modules were to be used in 

systems Foxconn was manufacturing for [[  ]].  Appx11388.  The ’991 PO 

was modified at Vicor’s request and resubmitted by Foxconn on May 18, 2021.  

Appx11377-11380.  The SOA for the ’991 PO indicated the order would be 

fulfilled with five shipments beginning December 31, 2021.  Appx11383.   

Name

CONFIDENTIAL BUSINESS INFORMATION 
SUBJECT TO PROTECTIVE ORDER REDACTED
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Seven weeks later, on July 6, 2021, Foxconn asked Vicor to cancel 5,000 

units of the ’991 PO due to reduced demand.  Appx11385.  Vicor responded that 

the order could not be cancelled and reminded Foxconn that the NBM module has 

a 32-week lead time.  Appx11388.  Vicor explained that [[  ]] had informed 

Vicor that these modules would still be needed, and Vicor offered to push out the 

delivery schedule or transfer quantities to another Foxconn entity if Foxconn 

submitted an offsetting purchase order.  Appx11388.  There is no further 

correspondence in the record regarding the ’991 PO until February 15, 2022, when 

Foxconn asked to cancel the entire purchase order.  Appx11391.  Vicor again 

responded that [[  ]] suggested not cancelling the purchase order, and that 

Vicor could push out the delivery schedule.  Appx11394.   

The discussion resumed over one year later when Vicor provided a list of 

open purchase orders for Foxconn production of [[  ]] products, which 

reflected an outstanding quantity of 19,490 units of the NBM module for the ’991 

PO, to be shipped on September 29, 2023.  Appx11399.  The parties proceeded to 

discuss transferring the open quantity for the ’991 PO to other Foxconn 

subsidiaries.  In an email from Signe Shi on May 31, 2023, Foxconn explained that 

it would replace a portion of the outstanding modules due under the ’991 PO with 

Name

Name

Name

CONFIDENTIAL BUSINESS INFORMATION 
SUBJECT TO PROTECTIVE ORDER REDACTED
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the ’265 PO.4  Appx11402-11403.  Vicor responded that it would check with 

[[  ]] to ensure the NBM module would work for the project at the Foxconn 

location Shi indicated should receive the shipment under the ’265 PO.  

Appx11407.   

Liz Liu of Foxconn sent the ’265 PO itself to Vicor on June 1, 2023, and 

asked Vicor to “reply with the delivery date.”  Appx11412.  The purchase order 

requested 6,270 units of the NBM module at [[  ]] each for delivery on 

August 9, 2023.  Appx11417.  On June 6, Alice Salamanca at Vicor asked Liu to 

revise two terms of the ’265 PO, namely the delivery term (from “DDU/TY” to 

“EXWORKS/USA”) and the warranty period (from “more than 48 months” to “24 

months”).  Appx11425.  On June 8, 2023, Salamanca again asked for a revised 

purchase order, and alternatively “[i]f you cannot revise the purchase order, please 

approve these changes via email.”  Appx11462.  Foxconn returned a revised 

version of the ’265 PO on June 12, 2023.  Appx11507; Appx12357-12358.5  That 

document included the same notes and terms discussed above in reference to the 

 
4 Shi’s May 31 email states that the ’265 PO is “attached,” but the email produced 
to the Commission does not show any attachments.  See Appx11402-11405.   

5 Certain emails regarding the ’265 PO appear in the record with two different time 
stamps.  For example, Shi’s June 12 email also appears dated June 13, 2023, at 
3:00 AM.  Appx11489.  The Commission referenced the version of the exchange 
using the June 12 date when describing the correspondence in its Opinion and 
likewise does so here.  See Appx110-111; Appx122.   

Name

$Amt

CONFIDENTIAL BUSINESS INFORMATION 
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’176 PO.  See Appx11496-11497; Appx12357-12358.  The next day, June 13, 

2023, Salamanca confirmed the shipping date of September 29, 2023.  Appx11499; 

Appx12366.   

Several hours later, Salamanca replied again, asking Foxconn to revise the 

warranty period.  Appx11506-11507.  Liu replied on June 14, 2023, attaching a 

revised version of the ’265 PO, again with the same notes and terms.  Appx11506; 

Appx11514-11515.  Less than one minute later, Liu emailed stating that “[t]he 

customer has cancelled the demand and needs to cancel the order for this.”  

Appx11517.  Vicor responded that “[t]his product and PO is NCNR,” that is, “non-

cancellable and non-reschedulable.”  Appx11525; see Appx11278 (defining 

“NCNR”).  Approximately two hours later, Vicor issued the SOA for the ’265 PO.  

Appx11534-11535.  Vicor shipped 6,270 units of the NBM module on September 

18, 2023.  Appx11227; Appx12137.  Foxconn paid the invoice shortly thereafter.  

Appx11228.   

II. Litigation of the Foxconn License Defense 

A. District Court and the First Circuit Court of Appeals 

Approximately five months after Vicor filed its complaint with the 

Commission, in December 2023, Foxconn initiated arbitration proceedings before 

the China International Economic and Trade Arbitration Commission 

(“CIETAC”), seeking to “confirm that [Foxconn] has the right to use [Vicor’s] 
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intellectual property rights (including but not limited to [the ’761 patent]) 

contained in products under the Purchase Order.”  Appx1361 (citing General Term 

10).  Foxconn asserted Vicor had agreed to submit disputes to CIETAC for 

arbitration based on General Term 16 of the ’176 PO.  Appx1361.   

Three weeks later, on January 9, 2024, Vicor filed suit in the United States 

District Court for the District of Massachusetts (“District Court”) seeking a 

preliminary injunction against the arbitration proceeding in China.  Vicor Corp. v. 

FII USA, Inc., No. CV 24-10060-LTS, 2024 WL 3548786, at *2 (D. Mass. June 

24, 2024), vacated and remanded, 132 F.4th 1 (1st Cir. 2025) (“Vicor I”).  The 

District Court found that Vicor was likely to succeed in showing that the parties’ 

contracts did not include the arbitration provision in Foxconn’s purchase orders.  

Id. at *10.   

First, the District Court first found that the purchase orders were not “offers” 

capable of acceptance by Vicor because they did not include the “Delivery Notice” 

referenced in Note 6 of the POs.  Id. at *11.  The District Court found that “[n]one 

of the email exchanges . . . request delivery of specific goods at a specific time to a 

specific place—details which, the Court reasonably infers would be included in a 

DN.”  Id.   

Second, the District Court found that “Vicor’s emails and SOAs contain 

materially different terms than Defendants’ POs in the form of proposed ship 
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dates,” and thus “amount to counteroffers, not acceptances.”  Id.  The District 

Court reasoned that the timing of shipments was important to Foxconn because 

early delivery would cause Foxconn to incur storage costs, and late delivery would 

interfere with its production schedule.  Id. at *12.   

Third, the District Court found that the parties “took actions demonstrating 

that they understood their behavior was not bound by the terms of the POs.”  Id. at 

*13.  The District Court pointed to the prior transmittal of SOAs to Foxconn, 

providing notice that SOAs were Vicor’s only method of acceptance.  Id.  The 

District Court also reasoned that Foxconn did not invoke General Term 5 of its 

purchase order to argue it was entitled to cancel the ’265 PO.  Id. at *14.  The 

District Court concluded that, “in the absence of further communication regarding 

PO 265,” Foxconn acceded to Vicor’s position, reflected in the SOA, that the order 

was not cancellable.  Id.   

The District Court analyzed the other factors required to grant preliminary 

injunctive relief and found in favor of Vicor.  Id. at *14-16.  The District Court 

also rejected Foxconn’s argument that the District Court must stay the case 

pending the resolution of the Commission’s investigation pursuant to 28 U.S.C. 

§ 1659(a).  Id. at *16.  The District Court thus enjoined Foxconn from further 

pursuing arbitration against Vicor in China pending resolution of the District Court 
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case and stayed the District Court action pending resolution of the Commission 

proceeding.  Id.  

Foxconn appealed the District Court’s preliminary injunction order to the 

United States Court of Appeals for the First Circuit.  Vicor Corp. v. FII USA Inc., 

132 F.4th 1 (1st Cir. 2025).  Foxconn renewed its argument that section 1659 

deprived the District Court of jurisdiction to decide Vicor’s motion.  Id. at 5.  

Section 1659(a) provides that: 

In a civil action involving parties that are also parties to a 
proceeding before the [Commission] under section 337 . . 
. , at the request of a party to the civil action that is also a 
respondent in the proceeding before the Commission, the 
district court shall stay, until the determination of the 
Commission becomes final, proceedings in the civil action 
with respect to any claim that involves the same issues 
involved in the proceeding before the Commission[.] 

28 U.S.C. § 1659(a).  The First Circuit concluded that “[t]he district court 

proceedings here fit squarely” within section 1659 and vacated the preliminary 

injunction accordingly.  132 F.4th at 6-7, 10.     

B. ALJ’s Initial Determination 

Relying in large part on the District Court’s later-vacated preliminary 

injunction decision, the ALJ also rejected Foxconn’s license defense.  Appx336-

338.  For the ’176 PO, the ID rejected Foxconn’s argument that Vicor’s October 1, 

2021, email providing shipping dates constituted an acceptance forming a binding 

contract.  Appx337.  The ID reasoned that Vicor’s email was not a valid 
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acceptance because it differed materially from the offer as to the shipping date.  

Appx337.  Per the ID, “[a] change from a delivery date of all units on October 15, 

2021, to four separate shipments with delivery dates over six months later, is surely 

material under the circumstances.”  Appx337-338.  The ID rejected Foxconn’s 

argument that Vicor’s June 13, 2023, shipping date email constituted acceptance of 

the terms of the ’265 PO for the same reason.  See Appx338 (citing differences 

between shipping/delivery dates in the ’265 PO and Vicor’s email).  The ID found 

the lack of acceptance to be sufficient to reject Foxconn’s license defense.  

Appx338.  

C. Commission Proceedings 

Foxconn petitioned for review of the ID’s conclusion that Foxconn failed to 

prove it has a license to the asserted patents.  Appx6928-6935.  Vicor and the 

Office of Unfair Import Investigations (“Staff”) opposed Foxconn’s petition.  

Appx7002-7005; Appx7113-7120.   

The Commission determined to review the ID’s findings regarding 

Foxconn’s license defense.  89 Fed. Reg. 99,278.  The Commission asked the 

parties to brief the following questions with respect to the license issue:   
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a. With citation to legal authority (binding or persuasive) interpreting 
Massachusetts General Law (“MGL”) 106 section 2-207, Uniform 
Commercial Code section 2-207, or any other relevant provision, is there 
a binding agreement between Complainant and the Foxconn respondents 
that includes the license provision set forth in General Term 10 of the 
Foxconn purchase orders (see RX-1630C.0002; RX-1635C.0002; RX-
163[9C].0002)?  If such an agreement exists, does MGL 106 section 2-
207(2) or 2-207(3) govern what terms are part of the agreement?     

b. In addition to any issues the parties deem relevant, the parties should 
address whether the purported acceptance of the alleged offers was “sent 
within a reasonable time” (MGL 106 section 2-207(1)) in light of Note 3 
of the Foxconn purchase orders (see RX-1630C.0001; RX-1635C.0001; 
RX-1639C.0001).  

c. If there is a binding agreement between Complainant and the Foxconn 
respondents including the license provision, to which Respondents, 
Asserted Patents, and accused products does that license apply? 

89 Fed. Reg. 99,279-80.  The parties filed initial and reply submissions addressing 

these questions.  See Appx7308-7319 (Staff Initial Submission); Appx7407-7418 

(Vicor Initial Submission); Appx7577-7585 (Respondents’ Initial Submission); 

Appx7605-7606 (Staff Reply Submission); Appx7638-7643 (Respondents’ Reply 

Submission); Appx7676-7683 (Vicor Reply Submission).  Upon consideration of 

the parties’ briefing, the Commission determined that Foxconn has a license to the 

’761 patent.6   

 
6 The license provision in the POs extends to “all intellectual property rights 
included in the Products.”  Appx122.  The Commission found that the NBM 
modules practice only the ’761 patent, and thus Foxconn’s license is limited to the 
’761 patent.  Appx123.   
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The Commission adopted the parties’ assumption that Massachusetts law 

governs whether the agreement between the parties includes an intellectual 

property license.  Appx108.  Applying the Massachusetts UCC, Massachusetts 

Gen. Laws Ann. ch. 106, the Commission found that the Foxconn ’176 and ‘265 

POs were offers accepted via email by Vicor when Vicor provided shipping dates 

in response to the POs.  Appx119.  With respect to Vicor’s assertion that it could 

only accept an offer by sending an SOA, the Commission noted that Vicor and 

Staff failed to identify (and the Commission did not locate) any authority in 

support of Vicor’s theory that having previously sent its terms and conditions to 

Foxconn, Vicor could not subsequently accept purchase orders via email.  

Appx120.  The Commission explained that section 2-206 of the Massachusetts 

UCC permits acceptance “in any manner and by any medium reasonable in the 

circumstances.”  Appx120 (quoting MASS. GEN. LAWS ANN. ch. 106, § 2-206) 

(citation modified).  The Commission noted that Vicor’s employees did not qualify 

their responses to the POs in any way, for example, by stating their responses were 

not final pending issuance of an SOA.  Appx120.  The Commission thus found that 

even if Vicor always eventually sent an SOA, the earlier emails providing shipping 

dates nonetheless operated as acceptances under Massachusetts law.  Appx120.   

 The Commission further found that the delivery dates listed in the purchase 

orders and the shipping dates provided by Vicor were not materially different in 
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the context of these transactions.  Appx121.  The Commission emphasized that 

Foxconn gave no indication that the dates were unacceptable.  Appx121.  The 

Commission also noted that neither the District Court nor the ID cited authority 

analyzing the UCC (Massachusetts or otherwise) in finding Vicor’s dates to be 

materially different from the purchase orders.  Appx121. 

 The Commission acknowledged that Note 6 of the purchase orders requires a 

Delivery Notice “or other delivery request,” and explained that both POs were 

accompanied by emails requesting confirmation of the delivery dates, which 

satisfied the requirement for a “delivery request.”  Appx121.  Vicor did not cite 

any record evidence or legal authority to establish that the “delivery request” 

contemplated by the purchase orders required anything more.  Appx121.  

Accordingly, the Commission concluded that, because Vicor accepted the purchase 

orders via email providing shipping dates, the terms of the purchase order and the 

acceptance emails constituted the parties’ agreements and thus included the 

Foxconn intellectual property license.7 

 
7 The Commission rejected Foxconn’s argument that the license should extend to 
all Foxconn entities named in the investigation and limited its finding to the 
entities that issued the purchase orders: FII USA Inc. (’176 PO); and Ingrasys 
Technology Inc. (’265 PO).  Appx123.  None of the respondents appealed that 
finding.   
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SUMMARY OF THE ARGUMENT 

This Court should affirm the Commission’s determination that Foxconn has 

a license to the ’761 patent because it is supported by substantial evidence.  Under 

Massachusetts law, the question of whether and when a contract was formed is a 

question of fact where, as here, the evidence is susceptible to conflicting 

inferences.  Further, whether a party had the requisite intent to form a contract is an 

objective inquiry judged from the perspective of a reasonable party.  Here, 

substantial evidence supports the Commission’s determination that Vicor formed a 

binding contract when it agreed to ship the products Foxconn ordered, and thus 

Foxconn’s terms and conditions (including the intellectual property license) govern 

the two transactions at issue.  In its arguments to the contrary, Vicor re-hashes the 

same evidence that the Commission considered in hopes the Court will weigh that 

evidence differently and reach the opposite conclusion.  But this Court does not re-

weigh evidence on review.  The question before the Court is whether the 

Commission’s findings on the factual issue of contract formation are supported by 

substantial evidence.  Because they are, the Commission should be affirmed.   

First, substantial evidence supports the Commission’s finding that 

Foxconn’s ’176 PO was an offer.  Purchase orders are a common form of offers, 

and the ’176 PO listed the quantity of NBM modules Foxconn sought to purchase 

and the unit price Foxconn would pay.  Foxconn emailed the ’176 PO to Vicor and 
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requested Vicor to confirm when the modules would be delivered.  Nothing further 

was required from Foxconn after acceptance by Vicor to finalize the agreement, 

and Foxconn obligated itself to purchase the requested modules if Vicor accepted 

the offer.  Accordingly, substantial evidence supports the Commission’s finding 

that the ’176 PO was an offer capable of acceptance.   

Second, substantial evidence supports the Commission’s finding that Vicor 

accepted Foxconn’s offer when Vicor responded to the ’176 PO with a schedule of 

dates on which the requested modules would be shipped.  Vicor’s response 

contained no qualification or equivocation, and there were no further terms to be 

negotiated or discussed.  The fact that the shipping dates provided by Vicor were 

later than the “delivery date” listed by Foxconn in the PO was immaterial; Foxconn 

did not object when Vicor responded that the order would begin to ship the 

following year because Foxconn knew before submitting the PO that it would take 

eight months to manufacture the modules.  Therefore, substantial evidence 

supports the Commission’s finding that a reasonable party in Foxconn’s position 

would understand Vicor to have accepted its offer by providing shipping dates.   

Vicor’s headlining argument is that the parties’ “course of dealing” should 

override Vicor’s acceptance of Foxconn’s offer, but that argument comes far too 

late.  The Commission did not make any factual findings regarding the parties’ 

purported course of dealing because Vicor failed to cite the relevant Massachusetts 
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UCC provisions or any case law articulating the relevance of such evidence to the 

Commission.  Vicor cannot now attack the Commission’s determination with an 

argument that it failed to develop below and thus forfeited. 

Nonetheless, even considering Vicor’s belated argument, substantial 

evidence supports the Commission’s determination that Vicor could and did accept 

Foxconn’s offers by sending shipping dates rather than by issuing sales order 

acknowledgments.  The SOA itself recognizes that its terms do not apply if the 

parties have a separate contract.  Vicor’s claim that its representatives were not 

authorized to negotiate terms is contradicted by evidence demonstrating that its 

representatives can and did negotiate the terms of the purchase orders for both 

transactions at issue.  And, given their prior transactions, Vicor was aware of the 

terms of Foxconn’s purchase orders, including the intellectual property license, and 

thus the need to object to the license provision to the extent Vicor disagreed with 

the terms of the license, like Vicor did for other terms of the POs.  Substantial 

evidence supports the Commission’s finding that a reasonable party in Foxconn’s 

position would have understood Vicor to have accepted the terms of the ’176 PO 

by providing shipping dates, the terms of Vicor’s SOAs notwithstanding.   

The Commission’s findings regarding the ’265 PO should be affirmed for 

reasons similar to those applicable to the ’176 PO.  Vicor’s leading objection on 

appeal—that the Commission did not adequately identify when Vicor accepted the 
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’265 PO—is flatly contradicted by the Commission’s Opinion, which explicitly 

stated that Vicor accepted the ’265 PO by providing a shipping date, which 

occurred only once.  Moreover, Vicor refused Foxconn’s request to cancel the ’265 

PO before Vicor issued the SOA.  That refusal alone is substantial evidence that 

Vicor believed that the agreement was complete prior to its transmission of an 

SOA.  Moreover, the shipping date provided by Vicor, seven weeks later than the 

delivery date in the ’265 PO, was not materially different.  Foxconn knew in 

advance that the modules would not be available until the later date and tried to 

cancel the order due to decreased demand.  No reasonable party in Foxconn’s 

position would have wanted faster delivery of products it did not need.  Substantial 

evidence supports the Commission’s finding that by providing a shipping date, the 

parties once again had a binding agreement governed by the terms of the Foxconn 

PO. 

The Commission carefully considered the record as a whole and determined 

that, in both instances relevant here, Vicor accepted a purchase order from 

Foxconn by responding with shipping dates, and thus bound itself to Foxconn’s 

terms and conditions, including the intellectual property license.  Neither the 

evidence nor the cases cited by Vicor undermine that conclusion.  Substantial 

evidence supports the Commission’s determination, and it should be affirmed.   
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ARGUMENT 

I. Standard of Review 

Commission final determinations are reviewed under the Administrative 

Procedure Act.  5 U.S.C. § 706; Honeywell Int’l, Inc. v. ITC, 341 F.3d 1332, 1338 

(Fed. Cir. 2003).  This Court reviews the Commission’s legal determinations de 

novo and factual findings for substantial evidence.  Honeywell, 341 F.3d at 1338.  

Under the substantial evidence test, the Court “must affirm a Commission 

determination if it is reasonable and supported by the record as a whole, even if 

some evidence detracts from the Commission’s conclusion.”  See Spansion, Inc. v. 

ITC, 629 F.3d 1331, 1344 (Fed. Cir. 2010) (citation modified).  The Court does not 

reweigh the evidence or reexamine the credibility of the witnesses.  See 

Guangdong Alison Hi-Tech Co. v. ITC, 936 F.3d 1353, 1365 (Fed. Cir. 2019). 

As the alleged infringer asserting a license defense, Foxconn had the burden 

to prove the existence of a license.  Met-Coil Sys. Corp. v. Korners Unlimited, Inc., 

803 F.2d 684, 687 (Fed. Cir. 1986).  The private parties and the Commission 

assume for purposes of this case that Massachusetts law governs whether Vicor 

and Foxconn entered into an agreement that included an intellectual property 

license.  Appx108.  Under Massachusetts law, “a finding concerning a party’s 

intent to contract is a finding of fact.”  Crellin Techs., Inc. v. Equipmentlease 

Corp., 18 F.3d 1, 7 (1st Cir. 1994) (“[S]o long as the evidence does not point 
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unerringly in a single direction but is capable of supporting conflicting inferences, 

the question of whether a contract has been formed between two parties is a 

question of fact to be determined by the factfinder.”) (citation modified). 

Insomuch as Vicor contends that this appeal turns on a question of law 

afforded de novo review because “the evidence consists only of writings, or is 

uncontradicted,” Vicor is mistaken.  Vicor Br. at 32 (citation modified).  Before the 

Commission, and again in this appeal, Vicor relies on witness testimony to support 

its contention that the shipping date emails were not acceptances, including 

because of the parties’ course of dealing.  See, e.g., Vicor Br. at 42-43 (citing 

testimony of Robert Yuan regarding whether Goodwin’s October 1 email accepted 

Foxconn’s offer); Appx7413 (same); Vicor Br. at 50 (citing Yuan witness 

statement in discussing whether delivery dates were material to Foxconn); 

Appx7409-7410 (citing Mandy Jungjohann rebuttal witness statement regarding 

the parties’ purported course of dealing).  Whether an email exchange reflects an 

intent to be bound and thus acceptance of an offer, particularly in light of the 

parties’ prior dealings, is a question of fact under Massachusetts law, reviewed for 

clear error.  Fecteau Benefits Grp., Inc. v. Knox, 890 N.E.2d 138, 146 (Mass. App. 

2008).  Vicor’s own authority explains that questions of intent and the parties’ 

course of dealing are factual issues reviewed for clear error.  Rational Software 

Corp. v. Sterling Corp., 393 F.3d 276, 277 (1st Cir. 2005); Bresky v. Rosenberg, 
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152 N.E. 347, 351 (Mass. 1926) (holding defendant’s intent in sending a letter to 

plaintiffs was a jury question).  Substantial evidence is the correct standard by 

which to review the Commission’s determination. 

II. Substantial Evidence Supports the Commission’s Finding that the 
Parties Formed a Contract Comprising the ’176 Purchase Order and 
Vicor’s October 1, 2021, Email 

The fundamental question in this appeal is when did Foxconn and Vicor 

have a contract for the sale of the NBM modules requested in each purchase order.  

“The foundational requirements of a valid contract are offer, acceptance, 

consideration, and terms setting forth the rights and obligations of the parties.”  

JPMorgan Chase & Co. v. Casarano, 963 N.E.2d 108, 111 (Mass. App. 2012) 

(citation modified).  Massachusetts law does not require any specific language or 

acts to form a contract, rather, “[a] contract for sale of goods may be made in any 

manner sufficient to show agreement, including conduct by both parties which 

recognizes the existence of such a contract.”  See MASS. GEN. LAWS ANN. ch. 106, 

§ 2-204(1).  For the ’176 PO, the Commission evaluated the factual record and 

determined that, under the Massachusetts UCC, the ’176 PO was an offer and 

Vicor intended to be bound by the offer when it responded with shipping dates on 

October 1, 2021.  Appx120.  Substantial evidence supports that determination. 

Case: 25-1616      Document: 58     Page: 36     Filed: 11/06/2025



 

29 
 

A. The ’176 Purchase Order Was an Offer Capable of Acceptance 
When Emailed to Vicor 

An offer “is the manifestation of willingness to enter into a bargain made in 

such a way as to justify the other person in understanding that his assent will 

conclude the agreement.”  McCormick v. Lischynsky, 539 F. Supp. 3d 225, 236 (D. 

Mass. 2021) (quoting Bulldog Invs. Gen. P’ship v. Sec’y of the Commonwealth, 

929 N.E.2d 293, 302 n.12 (Mass. 2010)).8  The Commission found that, with the 

’176 PO, Foxconn made an offer to Vicor to purchase 7,400 units of the NBM 

module in exchange for [[  ]] each.  Appx109; Appx120; Appx11350.  The 

offer was made via email by Anita Wang of Foxconn, who sent the ’176 PO to 

Peter Goodwin of Vicor on September 30, 2021, and asked that Vicor “[p]lease 

confirm the ETD 7400 pcs soon.”  Appx11346.  Purchase orders are a common 

form of offers to contract for the sale of goods.  See, e.g., Liddell Bros., Inc. v. 

Impact Recovery Sys., Inc., No. CV 15-13226-FDS, 2016 WL 1091065, at *5-6 (D. 

Mass. Mar. 21, 2016).  The purchase order and transmittal email plainly 

demonstrate Foxconn’s willingness to enter into an agreement with Vicor for the 

purchase of NBM modules for the specified price and thus provides substantial 

evidence for the Commission’s finding that the ’176 PO was an offer capable of 

 
8 “Offer” is not defined in the UCC, therefore Massachusetts courts apply the 
common law definition of the term.  I & R Mech., Inc. v. Hazelton Mfg. Co., 817 
N.E.2d 799, 803-04 (Mass. App. 2004). 

$Amt
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acceptance under the Massachusetts UCC.  See McCormick, 539 F. Supp. 3d at 

236. 

Vicor nonetheless contends that the ’176 PO was not an offer in light of the 

second sentence of Note 6, which states that “[t]his PO shall not constitute Buyer’s 

purchase obligation without [Delivery Notice] or other delivery requests.”  Vicor 

Br. at 52-54 (quoting Appx12173) (emphasis removed).  Vicor reasons that the 

’176 PO was not an offer because, absent a “Delivery Notice” or other delivery 

request, the purchase order did not obligate Foxconn to purchase the modules from 

Vicor.  Id.  The Commission rejected this argument, noting that Foxconn requested 

that Vicor confirm the delivery date of the order on multiple occasions, including 

in Lee’s September 27, 2021, email attaching the initial version of the ’176 PO.  

Appx121. 

Vicor now argues that a “delivery request” must provide a date certain, 

citing the portion of Note 6 that states “[f]inal quantity and/or delivery date shall 

be subject to the provisions on the most current DN or other delivery request.”9  

 
9 Vicor does not advance the reasoning in the vacated District Court decision that 
the delivery request must “request delivery of specific goods at a specific time to a 
specific place.”  Vicor I, 2024 WL 3548786, at *11.  Moreover, the District Court’s 
“inference” as to the content of a delivery request is unfounded.  The purchase 
order identifies specific goods to be delivered to a specific place.  Only Vicor, the 
party responsible for manufacturing the modules, could supply the time for 
delivery, which is precisely what Foxconn requested when submitting the ’176 PO.   
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Appx12173; see Vicor Br. at 54.  Nothing in the quoted portion of Note 6—or 

anything else in the record—suggests a delivery request is only valid if it dictates a 

specific date for delivery.  See Appx11350.  Note 6 serves to incorporate any 

additional provisions of a delivery request into the parties’ agreement but does not 

place any restrictions on the form or content of a delivery request.  Wang’s and 

Lee’s emails asked Vicor to confirm when the products would arrive.  Appx11335; 

Appx11346; Appx11353.  Substantial evidence supports the Commission’s finding 

that these were delivery requests under the terms of the purchase order.  Appx121. 

Vicor also alleges that the ’176 PO was not an offer because, absent a 

delivery request, there was no promise to perform by Foxconn, and therefore no 

consideration.  Vicor Br. at 53.  Vicor did not raise this argument before the 

Commission, thus the argument is forfeited.  Philip Morris Prods. S.A. v. ITC, 63 

F.4th 1328, 1335-36 (Fed. Cir. 2023).  Regardless, because the ’176 PO was 

transmitted with the delivery request in Wang’s email, Foxconn was obligating 

itself to purchase the requested modules if the offer was accepted, which suffices 

for consideration.  See Stackpole Int’l Engineered Prods., Ltd. v. Angstrom Auto. 

Grp., LLC, 52 F.4th 274, 280 (6th Cir. 2022) (applying the Michigan UCC, 

holding that “[b]y setting out which parts [seller] would provide to [buyer] and 

how much [buyer] would pay for them, the Letter of Intent set forth [buyer’s] and 

[seller’s] obligations with reasonable certainty”) (citation modified); cf. Neuhoff v. 
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Marvin Lumber & Cedar Co., 370 F.3d 197, 201 (1st Cir. 2004) (finding no 

consideration for alleged oral contract to replace windows for free); Crellin, 18 

F.3d at 8 (finding neither party intended tentative agreement to be binding); Gill v. 

Richmond Co-op. Ass’n, 34 N.E.2d 509, 513-14 (Mass. 1941) (“The plaintiffs 

promised nothing except to buy such milk as they might order.”). 

B. A Reasonable Party Would Understand Vicor Intended to be 
Bound by Sending Its October 1, 2021, Email  

“An offer ripens into a binding contract when it is accepted.  Acceptance 

occurs when the offeree gives the return requested in the offer.”  I & R Mech., 817 

N.E.2d at 802 (citing Restatement (Second) of Contracts § 50(1) (A.L.I. 1981)).  

The Massachusetts UCC provides that “an offer to make a contract shall be 

construed as inviting acceptance in any manner and by any medium reasonable in 

the circumstances.”  MASS. GEN. LAWS ANN. ch. 106, § 2-206(1)(a).10  “[T]he 

formation of a valid contract under Massachusetts law requires objective, not 

subjective, intent.”  Greene v. Ablon, 794 F.3d 133, 147 (1st Cir. 2015).  The 

 
10 Massachusetts UCC section 2-206(1)(b) further provides that, unless otherwise 
indicated, an order for goods can be accepted by “a prompt promise to ship.”  
MASS. GEN. LAWS ANN. ch. 106, § 2-206(1)(b).  The ALJ found that Foxconn 
failed to timely disclose its theory that the acceptance emails from Vicor were 
“prompt promises to ship,” and barred Foxconn from pursuing that theory.  
Appx5121-5122.  The Commission affirmed the ALJ’s exclusion of this theory of 
acceptance.  See Appx12 (adopting the ID to the extent it is not inconsistent with 
the Commission’s Opinion).   
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Commission found that Vicor accepted the offer in the ’176 PO on October 1, 

2021, when Peter Goodwin explained to Carolyn Lee of Foxconn that the order 

would be fulfilled with four shipments, beginning on May 13, 2022.  Appx119-

120.  Goodwin’s email contained no equivocation, and there were no material 

terms outstanding to complete the transaction.  Accordingly, substantial evidence 

supports the Commission’s finding that an objective party in Foxconn’s position 

would understand Goodwin to have accepted the offer.  Fecteau, 890 N.E.2d at 

146.    

Vicor’s argument that Goodwin’s October 1 email did not constitute 

acceptance of Foxconn’s offer because “it contains no objective expression of 

acceptance” lacks both legal and factual support.  See Vicor Br. at 39-40.  Vicor 

cites the Seventh Circuit’s decision in Echo, Inc. v. Whitson Co., Inc., 121 F.3d 

1099 (7th Cir. 1997), for the proposition that Goodwin’s October 1 email “d[id] 

not use the vocabulary of acceptance.”  Vicor Br. at 40-41.  In Echo, applying 

Illinois law, the Seventh Circuit found that a generic letter to all distributors 

“recapping your 1993 Spring Booking of Units and Accessories” in order to 

“reconcil[e]” and “verify” the order reflected “a clarification purpose rather than 

any commitment to provide the goods [] requested.”  121 F.3d at 1101, 1103.  

Here, Goodwin’s email contains no analogous qualifying language; instead, it 

provides the exact information requested by Foxconn resolve the only outstanding 
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term, namely, the shipping date, and thus accepted the offer.  See Edwards 

Vacuum, LLC v. Hoffman Instrumentation Supply, Inc., 538 F. Supp. 3d 1132, 

1140, 1142-43 (D. Or. 2021) (finding under Delaware’s UCC, an email 

acknowledging receipt of purchase order and confirming expedited manufacturing 

of the goods constituted acceptance).   

Vicor further argues that the parties themselves did not understand 

Goodwin’s October 1 email to be an acceptance of the ’176 PO, pointing to 

subsequent emails from Foxconn requesting an update and testimony from a 

Foxconn employee not involved in the transaction.  Vicor Br. at 41-42.  But Vicor 

does not contend that the Commission failed to consider either piece of evidence in 

reaching its determination.  Rather, Vicor asks this Court to re-weigh evidence that 

the Commission already considered and to reach a different conclusion.  This 

Court has consistently rejected such invitations and should do the same here.  

Guangdong, 936 F.3d at 1365; see In re NTP, Inc., 654 F.3d 1279, 1292 (Fed. Cir. 

2011) (“This court does not reweigh evidence on appeal, but rather determines 

whether substantial evidence supports the Board’s fact findings.”).  In any event, 

the evidence Vicor relies on does not support the conclusion that Goodwin’s email 

was not an acceptance of the ’176 PO. 

The first piece of evidence that Vicor highlights is an email from Foxconn’s 

Carolyn Lee.  Vicor Br. at 41-42.  On October 4, 2021, Lee emailed Vicor’s 
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Goodwin stating that “[a]ccording to your dates below,” referring to the “5-13-22,” 

“5-20,” “5-27” and “6-3” ship dates, “we should have received all of [the ’176 

PO].”  Appx11362-11363.  The next day, Lee replied to her own email asking 

Goodwin for an update.  Appx11362.  Per Vicor, those emails “confirm that no one 

understood Goodwin’s email to be an acceptance.”  Vicor Br. at 41.  Not so. 

Lee’s October 4 email indicates that Lee misread Goodwin’s email; 

according to the dates provided by Goodwin, Foxconn was not due to receive any 

portion of the ’176 PO until the following year.  Vicor’s counsel acknowledged 

that Lee misread Goodwin’s email to be referring to delivery earlier in 2021, rather 

than forthcoming in 2022.  Appx10418 (417:23-25) (“So Ms. Lee is asking about 

docking status and then thinking she got docking dates from the year prior, and that 

the delivery had already happened, right?”).  Lee’s September 30, 2021, email to 

Goodwin provides context for how this confusion arose:  Foxconn was in the 

process of transitioning purchasing from Foxconn’s Asia team to a US-based team, 

while also undergoing an IT system change.  Appx11354.  And in this instance, the 

’176 PO was submitted by Anita Wang from a Foxconn entity in China.  

Appx11346. 

Lee’s emails establish two things, neither weighing in Vicor’s favor.  First, 

they establish that Lee misread the year in Goodwin’s email.  That mistake is a far 

cry from evidence demonstrating that a reasonable party in Foxconn’s position 
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would not have understood Goodwin’s email to be an acceptance of the ’176 PO.  

See Greene, 794 F.3d at 147 (“A party’s intent is deemed to be what a reasonable 

man in the position of the other party would conclude his objective manifestations 

to mean.”) (citation modified).  Second, and more problematic for Vicor, in twice 

seeking updates on the delivery of the products owed under the ’176 PO, Lee’s 

emails are entirely consistent with the Commission’s determination that Vicor 

accepted the ’176 PO via Goodwin’s email; that is, Foxconn understood the goods 

to be coming even though Vicor had yet to issue an SOA for the ’176 PO.   

The second piece of evidence Vicor relies on—the testimony before the ALJ 

of Robert Yuan, the Vice President of Business Development and Engineering at 

Intervenor FII USA—fares no better than the first.  Here again, Vicor does not 

contend that the Commission failed to consider Yuan’s testimony.  See Vicor Br. at 

42-43.  Rather, Vicor unabashedly invites this Court to reweigh the testimony in 

Vicor’s favor.  Id.  As with Lee’s emails, the Court should decline that invitation.  

See Guangdong, 936 F.3d at 1365; NTP, 654 F.3d at 1292.  However, also as with 

Lee’s emails, Yuan’s testimony does not undercut the Commission’s 

determination. 

Vicor’s recitation of Yuan’s testimony omits critical context:  Yuan testified, 

and Vicor does not dispute, that he is not involved with price quotations or placing 

purchase orders.  See Appx10413-10414 (412:12-413:5).  Given that Yuan was not 
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copied on the relevant emails and not involved in procurement generally, the 

Commission did not err by assigning little weight to his testimony about whether 

Goodwin’s October 1 email constituted acceptance of the ’176 PO.  See 

Guangdong, 936 F.3d at 1365.  On the contrary, the Commission considered the 

record as a whole, including Lee’s request for a status update and Yuan’s 

testimony, weighed the evidence, and reasonably found that Goodwin’s October 1, 

2021, email objectively evidenced an intent to be bound by the ’176 PO.  See 

Swenson v. Wilmington Sav. Fund Soc’y, FSB, No. 1:16-CV-11646, 2021 WL 

3929215, at *7 (D. Mass. Sept. 2, 2021) (“[T]he parties’ objectively manifested 

mutual assent . . . is what defines the terms of their agreement, not any subjective 

and unexpressed intent that might have existed in defendants’ minds.”).   

Vicor’s reliance on Stanwood Boom Works, LLC v. BP Exploration & 

Production, Inc., 476 F. App’x 572 (5th Cir. 2012), for the proposition that 

“purported acceptance must still be certain enough to evince mutual assent” is 

misplaced.  Vicor Br. at 43.  Rather than support Vicor, Stanwood demonstrates 

how Vicor could have, but did not, respond to the ’176 PO without completing the 

transaction.  In Stanwood, after a series of negotiations, BP informed Stanwood 

that it could not seek approval from management to enter into a contract until after 

Stanwood signed a purchase order, which BP subsequently emailed to Stanwood.  

476 F. App’x at 575.  Stanwood signed the purchase order, and wrote in a 
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signature block for BP.  Id.  BP informed Stanwood that it did not have approval to 

sign the purchase order.  Id. at 575-76.  BP then provided another purchase order to 

Stanwood, who again signed and wrote in a signature block for BP.  Id.  BP never 

signed the purchase order and never completed the transaction.  Id. at 574.   

Applying Texas law, the Fifth Circuit found that the purchase orders were 

not offers capable of acceptance by Stanwood because BP’s signature was needed 

after Stanwood’s.  Id. at 575.  Moreover, the court found that Stanwood’s addition 

of a signature block for BP “considered in the full context of the parties’ 

negotiations, d[id] not evince [mutual] assent.”  Id.  By contrast, here, Foxconn’s 

purchase order did not come with any qualification that further approval was 

required on its end.  See Appx11346.  And, unlike Stanwood, which consistently 

manifested its intent that BP sign the purchase order to complete the agreement, 

Goodwin’s email did not request any additional action by Foxconn to complete the 

transaction.  See Appx11353.   

The second case relied on by Vicor, McCarty v. Verson Allsteel Press Co., 

411 N.E.2d 936 (Ill. App. 1980), squarely supports the Commission’s decision.  In 

McCarty, the seller sent the buyer a price quotation that included the seller’s terms 

and conditions, which waived any indemnification claims against the seller for 

injury relating to the equipment offered for sale.  Id. at 938-39.  The buyer 

responded with a purchase order bearing its own terms, including that “[n]o 
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additional or different terms that may be contained in [seller’s] forms or otherwise 

proposed by [seller] will be binding upon [buyer] unless accepted in writing and 

signed by [buyer].”  Id. at 940.  The buyer’s terms, printed on the reverse side of 

the purchase order, included a seller warranty as to the articles to be purchased.  Id. 

at 940-41.  The seller signed the buyer’s acknowledgement form accepting the 

purchase order and returned the form with another copy of the seller’s terms.  Id.  

The court found that the buyer’s terms controlled, explaining:   

The seller unconditionally signed the buyer’s 
acknowledgment form sent with the purchase order.  The 
purchase order retained by the seller provided on its face 
above the [buyer’s] signature, in fairly large sized print, 
that when the order was accepted, the terms and conditions 
on the face and reverse sides of this order would constitute 
the complete agreement between the [buyer] and [seller] 
and that no additional or different terms contained in the 
[seller’s] forms would be binding on the purchaser.  Where 
the seller signs the buyer’s acknowledgment without 
expressly conditioning that signature, the seller accepts the 
conditions in the buyer’s forms.  

Id. at 944. 

According to Vicor, the same series of events transpired here.  Vicor alleges 

it sent Foxconn a price quotation stating the pricing is “subject to Vicor Standard 

Terms and Conditions,” along with a hyperlink to its website.  Appx12191 
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(Q/A 109);11 Appx12206.  At some later point in time, Foxconn, the buyer, sent 

Vicor the ’176 PO with Foxconn’s terms.  Vicor, the seller, unconditionally 

accepted the purchase order by providing a shipping date for the requested quantity 

of modules via Goodwin’s email.  After that acceptance, Vicor transmitted its 

conflicting terms and conditions.  Vicor has never suggested its price quotation 

was an offer, but even if it was, McCarty holds that Vicor’s terms would not have 

controlled in light of the language in the PO that the PO and any delivery request 

issued by Foxconn constitute an independent and complete agreement between the 

parties.  Appx11350.   

As to the terms in Vicor’s SOA, McCarty explained that transmitting 

additional terms after the fact will not convert an acceptance into a counteroffer:  

The mere fact that the seller enclosed its “Conditions of 
Sale” with the accompanying letter merely stating that 
enclosed copies gave its terms, specifications and pricing 
was not sufficient to make the acceptance a counteroffer 
instead of an acceptance since to prevent such an assent 
from being an acceptance under section 2-207(1) it must 
be expressly made conditional on assent to the additional 
or different terms.  This provision is construed narrowly to 
apply only to an acceptance which clearly reveals that the 
offeree is unwilling to proceed without agreement to the 
additional terms.  Idaho Power Co. v. Westinghouse 
Electric Corp. (9th Cir. 1979), 596 F.2d 924; Dorton v. 
Collins & Aikman Corp. (6th Cir. 1972), 453 F.2d 1161, 
which held that even a statement that acceptance subject 

 
11 Vicor cites a price quotation dated March 25, 2022, nearly six months after 
Foxconn sent the ’176 PO.  Vicor Br. at 13 (citing Appx12191).   
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to all the terms and conditions on reverse side was not 
“expressly made conditional on assent to (the additional or 
different) terms.” 

McCarty, 411 N.E.2d at 945.  Notwithstanding the belated delivery of the terms, 

the sales order acknowledgment form that Vicor emailed to Foxconn on October 6, 

2021, also stated only that “this order is subject to Vicor Corporation’s standard 

terms and conditions of sale, incorporated by reference into this document,” and 

provided a hyperlink to those terms.  Appx11251-11252.  This “subject to” 

language would have been insufficient under section 2-207(1) to make Vicor’s 

acceptance “expressly conditional on assent to [Vicor’s terms],” even if the SOA 

had been sent with Goodwin’s October 1 acceptance of the order.  McCarty, 411 

N.E.2d at 944; see also Vicor Corp. v. Concurrent Computer Corp., No. 051437A, 

2006 WL 1047522, at *4 (Mass. Super. Mar. 6, 2006), aff’d, 861 N.E.2d 810 

(Table) (Mass. App. 2007) (finding Vicor’s order acknowledgment stating that 

acceptance of a shipment by the buyer “shall constitute acceptance of . . . the terms 

and conditions set forth” was not “an acceptance ‘expressly conditional’ on the 

buyer’s assent to any additional or different terms”). 

Case: 25-1616      Document: 58     Page: 49     Filed: 11/06/2025



 

42 
 

C. Vicor’s Shipping Dates Were Not Materially Different from the 
Offer  

An acceptance12 “operates as an acceptance even though it states terms 

additional to or different from those offered” unless the acceptance is “expressly 

made conditional on assent to the additional or different terms.”  MASS. GEN. LAWS 

ANN. ch. 106, § 2-207(1).13  Per the UCC’s modification of the common law rule, 

different terms in a response to an offer do not operate as a rejection and 

counteroffer.  Id.  For the ’176 PO, the Commission found that “‘the essential 

components of the sale were agreed to, that is, product, price, and quantity.’”  

Appx120 (quoting Borden Chem., Inc. v. Jahn Foundry Corp., 834 N.E.2d 1227, 

1231 (Mass. App. 2005)).  The Commission found that Goodwin’s October 1, 

2021, email operated as an acceptance of the ’176 PO despite offering shipping 

dates that differed from the delivery date on the purchase order because there was 

no evidence in the record that Foxconn considered the proffered dates to be 

material to the transaction.  Appx121.  The Commission noted that neither the ID 

 
12 Massachusetts UCC section 2-207(1) addresses the effect of an acceptance “or a 
written confirmation which is sent within a reasonable time.”  MASS. GEN. LAWS 

ANN. ch. 106, § 2-207(1).  To the extent the Commission used “acceptance” and 
“written confirmation” interchangeably, it was harmless error.  See Appx120.   

13 Massachusetts UCC section 2-207(2) provides that between merchants, 
additional or different terms become part of the agreement unless certain 
conditions are met, none of which the parties suggested are relevant here.  See 
Appx7578-7581 (Foxconn Initial Submission); Appx7679 (Vicor Reply 
Submission).   
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nor the District Court discussed Massachusetts UCC section 2-207 or cited any 

case law regarding the sale of goods when concluding otherwise.  Appx121. 

Vicor contends that Goodwin’s October 1 email was a rejection and 

counteroffer to the ’176 PO because it provided materially different shipping dates 

from the delivery date in the PO.  Vicor Br. at 47-48.  But section 2-207(1) does 

not recite a “materiality” requirement for acceptances, and Goodwin did not make 

Vicor’s fulfillment of the order “expressly conditional” on assent to the shipping 

date as the statute requires.  See Chicopee Concrete Serv., Inc. v. Hart Eng’g Co., 

479 N.E.2d 748, 749-50 (Mass. App. 1985), aff’d, 498 N.E.2d 121 (Mass. 1986) 

(noting that a supplier’s insertion of terms before signing a purchase order “only 

raise[s] the question whether those terms become[] part[] of the contract”).  To the 

extent Vicor argues that there was no “meeting of the minds” because Goodwin 

responded to the offer with different shipping dates, Vicor Br. at 49, substantial 

evidence supports the Commission’s finding that the dates provided by Goodwin 

were not materially different in the context of this transaction, and thus the email 

manifested an intent to be bound by the offer.  And to the extent that Vicor 

contends that there is a legal requirement that parties agree to a delivery date 

before a contract is formed, id. at 47-48, that argument is contrary to the plain 

language of the Massachusetts UCC and unsupported by the case law.   
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The ’176 PO listed the delivery date as October 15, 2021, approximately 

eight weeks after the date on the purchase order (August 18, 2021), and just two 

weeks after the PO was sent to Vicor.  Appx11350.  Goodwin stated that the order 

would be fulfilled with four shipments, the first of which would be sent on May 13, 

2022.  Appx11353.  Foxconn did not object or try to cancel the order when it 

received the shipping dates.  Although the inquiry is an objective one, evidence of 

what was or was not said and what was or was not done is relevant to how a 

reasonable party would understand Foxconn and Vicor to have reached an 

enforceable agreement.  See Swenson, 2021 WL 3929215, at *6 (citing 1 Williston 

on Contracts, § 3:5 (4th ed. 2021)).  Moreover, although a party’s intent to be 

bound is determined “at the moment” of contract formation, emails sent after the 

formation of a contract are relevant to discerning a party’s intent to be bound by 

prior correspondence.  Basis Tech. Corp. v. Amazon.com, Inc., 878 N.E.2d 952, 

962 (Mass. App. 2008) (affirming reliance on emails exchanged after the contract 

was formed as evidence “Amazon was attempting to renounce its genuine original 

intent”).  Foxconn’s silence despite shipping dates eight months from when the 

order was submitted is substantial evidence the dates were not material to Foxconn.   

Moreover, as the Restatement (Second) of Contracts explains, an offer may 

include a condition, and the offeree’s acceptance is not rendered conditional by 
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recognizing the (implicit or explicit) condition in the offer.  Restatement (Second) 

of Contracts § 59 cmt. b (A.L.I. 1981).  As an example, the Restatement explains:  

A makes a written offer to B to sell him Blackacre.  By 
usage the offer is understood as promising a marketable 
title.  B replies, “I accept your offer if you can convey me 
a marketable title.”  There is a contract. 

Id. at Illustration No. 3.  Here, Goodwin’s acceptance merely restated a condition 

to the delivery date that both parties were aware of, namely that the NBM modules 

had a 32-week lead time.  Appx11388 (Vicor email “remind[ing]” Foxconn that 

the NBM module “has 32 weeks leadtime”).  Goodwin’s October 1, 2021, email 

stated that the order would be fulfilled starting with a shipment on May 13, 2022—

exactly 32 weeks from October 1, 2021.  Appx11353.  Goodwin’s acceptance did 

not deviate from the offer, it merely restated the condition that the requested 

modules would take 32 weeks to manufacture and, thus, was not a counteroffer.  

See Cebe Farms, Ind. v. United States, 103 Fed. Cl. 174, 182 (2012) (agreement to 

be bound by an appraiser’s valuation “subject to full disclosure and understanding 

of his methodology” merely restated implied condition of offer that the appraisal 

will be accurate) (citation modified).   

Vicor argues that Note 1 (stating any different terms provided by seller are 

void) and General Term 6 (requiring delivery “in strict accordance” with the 

delivery request) of the ’176 PO demonstrate that the delivery date was material to 

Foxconn.  Vicor Br. at 50 (citing Appx12173-12174).  Vicor did not raise this 
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argument before the Commission, thus the argument is forfeited.  Philip Morris, 63 

F.4th at 1335-36.  However, even if not forfeited, nothing in Note 1 or General 

Term 6 undercuts the substantial evidence supporting the Commission’s finding 

that the delivery schedule provided by Goodwin would not be material to a 

reasonable party in Foxconn’s position. 

The record demonstrates that Foxconn’s prior purchase orders for the NBM 

module (submitted well before the ’176 PO) were scheduled for delivery in 

multiple shipments beginning 32 weeks from the request date.  See Appx11388 

(detailing fulfillment schedule for ’991 PO in five shipments beginning 32 weeks 

after the order date of May 18, 2021); see Appx11388 (listing ’054 PO as 

scheduled to ship 37 weeks after the order date of May 20, 2021).  Viewed in this 

context, a reasonable party would not understand Vicor taking 32 weeks to ship the 

modules requested in the ’176 PO as “fail[ing] to deliver Products in a timely 

manner.”  Appx11351.  Moreover, General Term 6 explicitly recognizes that 

delivery delays may occur and provides that the seller “shall immediately notify 

Buyer.”  Appx11350.  Goodwin did so in his October 1 email and thus complied 

with the terms of the ’176 PO.  Appx11353.   

Even if the difference between the delivery and shipping dates were 

“material,” Vicor failed to cite any legal authority establishing the relevance of that 

difference.  Vicor cites Situation Management Systems, Inc. v. Malouf, Inc., 724 
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N.E.2d 699 (Mass. 2000), for general contract formation principles, Vicor Br. at 

47, but never addresses the Commission’s discussion below explaining that 

Situation Management did not involve the sale of goods or analyze the UCC.  

Appx121; see 724 N.E.2d at 702-03 (finding SMS promised a five-year agency 

agreement in exchange for LMA’s purchase of the company).  Vicor dismisses as 

dicta the Commission’s reliance on the statement in Borden that the essential 

components of a transaction are “product, price, and quantity.”  Vicor Br. at 51; 

see Appx120 (citing Borden, 834 N.E.2d at 1231).  But Vicor fails to cite a single 

case applying Massachusetts law that found a different delivery date by itself was a 

material deviation from an offer that operated to negate contract formation.14   

Vicor’s reliance on Lambert v. Kysar, 983 F.2d 1110 (1st Cir. 1993), for the 

more specific proposition that changing the delivery terms of an offer amounts to a 

rejection of the initial offer, not an acceptance, is likewise misplaced.  In Lambert, 

the seller provided an initial order form in late July reflecting the purchase of 2600 

Christmas trees in four truckloads of 650 trees each.  Id. at 1112.  The buyers 

wanted fewer trees and changed the quantity to three truckloads of 550 trees each 

but did not change any other terms before returning the form to the seller.  Id.  The 

 
14 As to the facts of Borden, the Commission agrees with Vicor that Borden’s 
exchange of forms analysis is irrelevant (Vicor Br. at 50-51) because here the 
parties completed their agreement before Vicor transmitted its terms to Foxconn.  
Appx120.   
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following month (August), the buyers sent a letter enclosing a check as a deposit, 

based on the lower quantity of trees.  Id.  The First Circuit found that the buyer’s 

modification of the quantity term resulted in a counteroffer that nonetheless 

“incorporated the unamended terms and conditions contained in the original offer.”  

Id. at 1113.  The court expressly rejected the buyers’ argument that the August 

letter, which on its own lacked the unamended terms and conditions of the original 

offer, was the controlling counteroffer.  Thus, Lambert supports, rather than 

detracts from, the Commission’s determination: even if Vicor’s revision of the 

delivery date for the NBM modules was a counteroffer, that counteroffer 

nonetheless incorporated all other unamended terms of the ’176 PO, including the 

intellectual property license.   

Alliance Wall Corp. v. Ampat Midwest Corp., 477 N.E.2d 1206 (Ohio App. 

1984), is no more helpful to Vicor.  In Alliance, the buyer’s purchase order 

specified shipment within five weeks of release for production.  Id. at 1208.  The 

seller responded that the order was on hold pending additional product 

specifications, and the shipping schedule was “approximately five to six weeks 

after the final information is received.”  Id.  The buyer responded by letter 

requesting shipment “as soon as possible and certainly within seven weeks” of the 

date of the letter.  Id.  The court found that the shipment date was more important 

to the buyer than price because of the buyer’s need to promptly complete certain 
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work.  Id. at 1210.  For its part, the seller was constrained by the need to acquire 

raw materials from a supplier and thus refused to commit to a date certain.  Id.  The 

court concluded that because the parties never reached agreement on a term that 

was plainly material to both parties, there was no agreement until both parties had 

at least partially performed.  Id. at 1210-11.  The Commission does not dispute that 

the shipping or delivery date may be material to a particular transaction, as was the 

situation in Alliance; but that simply was not the case here for the ’176 PO, and 

Vicor points to nothing contrary in the record.15   

D. The Parties’ Course of Dealing Supports the Commission’s 
Findings 

The Massachusetts UCC provides that prior proceedings between two parties 

may be relevant to interpreting subsequent transactions.  Section 1-303(b) defines 

“course of dealing” as “a sequence of conduct concerning previous transactions 

between the parties to a particular transaction that is fairly to be regarded as 

 
15 For the same reason, the cases cited by Vicor regarding “essential” or “dickered 
for” terms are inapposite.  Vicor Br. at 48-49 n.12.  In General Electric Co. v. G. 
Siempelkamp GmbH & Co., 29 F.3d 1095 (6th Cir. 1994), the 59-page order 
confirmation differed as to terms of payment, transportation responsibility, title 
passage, and delivery date, making the order confirmation a counteroffer.  Id. at 
1099.  And in Jalor Color Graphics, Inc. v. Knoll Pharmaceutical Co., 26 
F. App’x 38 (2nd Cir. 2001), the parties merely agreed to provide Jalor the 
opportunity to bid for future printing jobs, but had no agreement for compensation, 
quantity, or delivery dates of specific jobs.  Id. at 39-40.  Neither case suggests a 
reasonable party in Foxconn’s position would view Vicor’s shipping schedule to be 
a materially divergent term.   
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establishing a common basis of understanding for interpreting the parties’ 

expressions and other conduct.”  MASS. GEN. LAWS ANN. ch. 106, § 1-303(b).  

“[T]he express terms of an agreement and any applicable . . . course of dealing . . . 

must be construed, whenever reasonable, as consistent with each other.”  Id. at § 1-

303(e).  “If such a construction is unreasonable,” then the express terms of the 

contract prevail over the course of dealing.  Id.   

The Commission declined to make any factual findings regarding Foxconn 

and Vicor’s prior course of dealing because Vicor failed to present any legal 

authority in support of its contentions as to the relevance of those dealings to the 

specific transactions at issue.  Appx120.  The legal authority in Vicor’s course of 

dealing arguments now before this Court are entirely new.  Despite addressing 

Foxconn’s license defense in five major pleadings before the Commission, Vicor 

failed to cite section 1-303 or any case law regarding the relevance of course of 

dealing to the formation of contracts under the Massachusetts UCC in any of its 

submissions.16  This was even after the Commission specifically asked the parties 

to identify any legal authority (binding or persuasive) discussing any relevant 

provision of the UCC in their submissions on review.  89 Fed. Reg. at 99,279 

 
16 See Appx4515-4533 (Pre-Hearing Br.); Appx6323-6327 (Responsive Post-
Hearing Br.); Appx7113-7120 (Response to Respondents’ Pet. for Review); 
Appx7407-7418 (Initial Submission on Review); Appx7676-7683 (Reply 
Submission on Review).   
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(question 4.a).  Vicor waived its course of dealing argument by failing to 

adequately develop it before the Commission, despite numerous opportunities.  

Fresenius USA, Inc. v. Baxter Int’l, Inc., 582 F.3d 1288, 1296 (Fed. Cir. 2009) (“If 

a party fails to raise an argument before the trial court, or presents only a skeletal 

or undeveloped argument to the trial court, we may deem that argument waived on 

appeal.”).  However, even considering the parties’ purported course of dealing, 

substantial evidence supports the Commission’s determination, as does Vicor’s 

new legal authority.   

Vicor asserts that the parties’ course of dealing demonstrates that Vicor 

could only accept a PO through an SOA, and that Vicor employees were not 

authorized to negotiate contract terms.  Vicor Br. at 43-44.  The problem with 

Vicor’s argument is that nothing in the record suggests that Foxconn understood 

that either was true.  Vicor emphasizes that Foxconn was “on notice” of the content 

of Vicor’s terms.  But, to the extent that is true, Vicor was likewise on notice of 

Foxconn’s terms, which state that different or additional terms from Vicor are “null 

and void.”  Appx11350 (Note 1); see Transwestern Pipeline Co. v. Monsanto Co., 

46 Cal. App. 4th 502, 516 (1996) (“Each party is equally entitled to claim its terms 

and conditions constituted the parties’ ‘course of dealing.’”).  And, Vicor’s terms 

and conditions themselves expressly acknowledge that the parties may enter into a 

contract not governed by Vicor’s terms and conditions.  Appx12106 (stating 
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Vicor’s terms and conditions “shall be the sole terms and conditions governing the 

sale of products . . . except to the extent these Terms conflict with those of an 

existing, separate contract signed by Vicor and Buyer may take precedence over 

these Terms”) (emphasis added).   

Moreover, Vicor indisputably negotiated the terms of both the ’176 and ’265 

POs.  For the ’176 PO, Vicor requested that Foxconn revise the PO to make 

Foxconn responsible for shipping costs and to revise the payment term.  

Appx11334.  With respect to the ’265 PO, Vicor asked Foxconn to revise the PO to 

make Foxconn responsible for shipping costs and to reduce the warranty period to 

24 months.  Appx11425; Appx12362.  These negotiations demonstrate that when 

Vicor receives POs, its employees read them in detail, identify problematic terms, 

and negotiate those terms with Foxconn.  As the seller, Vicor held the leverage: if 

Vicor wanted to ensure its terms controlled, it could have withheld shipment unless 

and until Foxconn accepted Vicor’s terms.  Transwestern, 46 Cal. App. 4th at 518.  

A reasonable party in Foxconn’s position would understand Vicor to have agreed 

to those terms that Vicor chose not to negotiate.17   

 
17 The fact that Vicor actually negotiated the terms of the ’176 and ’265 POs 
reinforces that Vicor itself did not believe that its SOAs provided the “sole terms 
and conditions” governing the PO contracts.  Appx11306.  The SOA states that 
Vicor will ship products “Ex Works,” that payment is due “net 30,” and 
incorporate Vicor’s warranty terms.  Appx11306-11308 (Terms 5, 10, and 14).  If 
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Vicor cites several cases for the proposition that a prior course of dealing 

may be established “with an exchange of forms that put one party on notice of the 

other party’s terms.”  Vicor Br. at 44.  None of the cases are analogous to the 

factual record here.  In Rational Software Corp. v. Sterling Corp., 393 F.3d 276 

(1st Cir. 2005), Rational had hired Sterling over 200 times to ship goods, and in 

each instance, Sterling provided a bill of lading that limited its liability for damage 

to the transported goods.  Id. at 277.  Sterling also orally advised Rational as to the 

limited liability.  Id.  Rational retained Sterling yet again, but the goods were 

damaged during transport.  Sterling did not issue a bill of lading with the limited 

liability clause until after the goods were shipped and damaged, but the relevant 

Sterling employee testified that he knew of the limitation provision.  Id. at 279.  

The First Circuit agreed that, in these circumstances, given the parties’ repeated 

dealings and prior issuance of Sterling’s bill of lading, Sterling complied with the 

requirements of UCC section 7-309(2), limiting a carrier’s liability for goods 

damaged during a move.  Id. at 279-80. 

Similarly, in Insurance Co. of North America v. NNR Aircargo Service 

(USA), Inc., 201 F.3d 1111 (9th Cir. 2000), the Ninth Circuit enforced a liability 

limitation clause in the invoice sent after a shipment was stolen based on the 

 
the terms of the SOA controlled, Vicor’s representatives would have no reason to 
ask Foxconn to revise the corresponding terms in Foxconn’s purchase orders.    
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inclusion of an identical clause in the invoices sent in connection with 47 prior 

shipments.  Id. at 1112-15.  In both Rational and Insurance Co., the carrier 

presented its terms to the shipper after services were provided, but (1) identical 

terms had been presented by the carrier to the shipper as part of earlier 

transactions, and (2) the shipper did not present its own terms to the carrier.  The 

cases are not relevant here because both parties sent terms to the other in 

connection with prior dealings and the transaction in question.   

Schulze and Burch Biscuit Co. v. Tree Top, Inc., 831 F.2d 709 (7th Cir. 

1987), is inapposite for three independent reasons.  First, the parties in Schulze had 

an oral agreement for the purchase of apple powder, so the court was tasked with 

determining whether the seller’s subsequent written confirmation, which included 

an arbitration clause, became part of the parties’ contract under UCC section 2-

207(2).  Id. at 710-11.  In the present case, there was no prior oral agreement for 

the purchase of the NBM modules reflected in the ’176 PO.  Second, the buyer in 

Schulze tried to argue that the arbitration provision contradicted the terms of its 

purchase order, but, unlike Foxconn, the buyer in Schulze did not send a purchase 

order in connection with the order in question.  Id. at 711.  Third, applying UCC 

section 2-207(2), the court found that the arbitration clause in the seller’s written 

confirmation was not a material alteration of the parties’ oral agreement because 

the buyer was on notice based on prior dealings that the seller’s order confirmation 

Case: 25-1616      Document: 58     Page: 62     Filed: 11/06/2025



 

55 
 

would include an arbitration provision.  Id. at 714-15.  The same logic would apply 

to Foxconn’s intellectual property license: having received numerous POs from 

Foxconn with an identical license provision, Vicor was on notice the same 

provision would appear in the ’176 PO.  The impetus was on Vicor to negotiate 

that term if it objected, just as Vicor elected to do with respect to other terms in the 

POs.   

The Fifth Circuit’s decision in Mid-South Packers, Inc. v. Shoney’s, Inc., 

761 F.2d 1117 (5th Cir. 1985), likewise does not support Vicor’s contentions.  In 

Mid-South, the parties had an oral purchase agreement that, under the statute of 

frauds, was not enforceable against Mid-South until it sent the invoice containing 

the disputed terms.  761 F.2d at 1123.  Here, the parties had an enforceable 

agreement before Vicor sent its terms.  Further, unlike the ’176 PO and others 

submitted by Foxconn, the purchase order Shoney’s sent to Mid-South did not 

purport to contain all of the terms of the agreement between the parties.  Id. 

Evaluation of a course of dealing is fact-intensive inquiry, one which the 

Commission could not undertake because Vicor failed to provide the Commission 

with any legal basis for its course of dealing contentions.  Regardless, Vicor’s new 

legal authority supports the Commissions determination, and even considering 

Vicor’s factual assertions, substantial evidence still supports the Commission’s 

determination that the parties formed a binding agreement comprising the terms of 

Case: 25-1616      Document: 58     Page: 63     Filed: 11/06/2025



 

56 
 

the Foxconn PO and Goodwin’s October 1, 2021 email.  The Commission’s 

determination should thus be affirmed.18   

III. Substantial Evidence Supports the Commission’s Finding that the 
Parties Formed a Contract Comprising the ’265 Purchase Order and 
Vicor’s June 13, 2023, Email 

The analysis of the parties’ agreement as to the ’265 PO largely mirrors that 

of the ’176 PO.  Foxconn made an offer to Vicor, requesting 6,270 units of the 

NBM module at [[ ]] each.  Appx11417.  Liz Liu of Foxconn emailed the 

purchase order to Alice Salamanca at Vicor on June 1, 2023, and asked Vicor to 

“reply with the delivery date.”  Appx11412.  At Vicor’s request, Foxconn provided 

a purchase order with revised terms on June 12, 2023, and on June 13, 2023, 

Salamanca provided a shipping date of September 29, 2023.  Appx11507; 

Appx11498; Appx11496-11497.  For the same reasons as the ’176 PO, the 

Commission found the ’265 PO was an offer by Foxconn, which was accepted by 

 
18 Because the parties formed a binding contract with Goodwin’s October 1, 2021, 
email, the Commission did not reach whether the intellectual property license was 
part of the parties’ agreement if the ’176 PO was not an offer, or if the October 1 
email was not an acceptance.  If the Court finds substantial evidence does not 
support the Commission’s determination, remand is appropriate for the 
Commission to determine the scope of the parties’ agreement.  See Stevens v. 
Principi, 289 F.3d 814, 817-18 (Fed. Cir. 2002) (“When an agency has employed 
the wrong legal standard in evaluating the evidence in the case, the appropriate 
remedy is normally for the reviewing court to remand the case to the agency for the 
agency to reassess the evidence under the correct standard.”). 
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Vicor via Salamanca’s June 13 email providing a shipping date, and substantial 

evidence supports that conclusion.  Appx120-121.   

Vicor contends that the Commission did not “pinpoint when, how, and by 

what means” Vicor accepted the ’265 PO.  Vicor Br. at 56.  Vicor’s contention is 

meritless.  Salamanca’s June 13 email is the only email in which Vicor provided a 

shipping date for the ’265 PO.  The Commission repeatedly explained that both the 

’176 and ’265 POs were accepted by Vicor through “responses with shipment 

dates.”  Appx120; see e.g., Appx121 (“[W]e disagree with the Final ID (and 

District Court) that the email responses were not acceptances because they 

provided shipment dates different than specified in the POs.”).  The Commission 

explicitly stated that “Vicor accepted [the ’265 PO] the day after Foxconn sent the 

PO with the revised delivery terms.”  Appx122.  There is only one email in the 

record from Vicor providing a shipping date in connection with the ’265 PO: 

Salamanca’s June 13 email stating the order would be fulfilled with a shipment on 

September 29, 2023.  Appx11499.  That email was sent the day after Foxconn’s 

June 12, 2023, email providing a revised PO.  Appx11507.  Therefore, the basis for 

the Commission’s determination regarding the ’265 PO is “reasonably discernable” 

if not explicitly clear.  Japanese Found. for Cancer Rsch. v. Lee, 773 F.3d 1300, 

1308 (Fed. Cir. 2014). 
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Despite its purported confusion, Vicor nonetheless challenges the 

Commission’s finding that Salamanca’s June 13 email accepted Foxconn’s offer.  

Vicor Br. at 56-57.  Vicor argues the ’265 PO was not an offer for the same 

reasons as the ’176 PO.  Id. at 57.  For the same reasons explained supra, pp. 29-

32, the ’265 PO was a valid offer capable of acceptance by Vicor.   

Vicor contends the agreement was not complete until the SOA issued.  Vicor 

Br. at 56-57.  However, before Vicor sent the SOA, Foxconn attempted to cancel 

the ’265 PO.  Appx11525.  Salamanca responded on June 14, 2023, that “[t]his 

product and PO is NCNR,” meaning “non-cancellable and non-reschedulable.”  

Appx11525 (emphasis added); see Appx11278 (defining “NCNR”).  Vicor did not 

send the SOA for the ’265 PO until two hours after Salamanca’s email declining to 

cancel the PO.  Appx11534.  Vicor’s refusal to cancel the order before the SOA 

was generated further supports the Commission’s determination that a reasonable 

party would understand Vicor accepted the ’265 PO with Salamanca’s June 13 

email confirming the shipping date. 

Vicor also repeats its argument that the parties’ “course of dealing” overrode 

the written exchange for the same reasons as for the ’176 PO.  Vicor Br. at 57.  As 

articulated above, the parties’ course of dealing does not support Vicor’s reading of 

the record, which in any event does not overcome the substantial evidence 

supporting the Commission’s findings.  Supra, pp. 49-56.  
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Additionally, Vicor argues the June 13 email providing a shipping date was 

not an acceptance because the parties continued to negotiate the warranty term.  

The parties’ continued back and forth regarding the warranty is probative but does 

not preclude a finding that the parties had an agreement with Salamanca’s shipping 

date email, and the parties proceeded to amend that agreement by revising the 

warranty term.  Again, Salamanca’s insistence that this particular PO (and not just 

the overall order from the ’991 PO) was non-cancellable before Vicor sent an SOA 

evinces Vicor’s belief that the parties had an agreement, and reinforces the 

Commission’s finding that a reasonable, objective party would believe the parties 

had an agreement.   

Finally, Vicor argues the acceptance was invalid because the September 29, 

2023, shipping date differed from the date in the purchase order by approximately 

seven weeks.  Vicor Br. at 57.  Nothing in the record suggests Foxconn viewed the 

ship date to be material.  To the contrary, this purchase order reflected quantities 

Foxconn repeatedly tried to cancel before issuing the ’265 PO because Foxconn 

did not need them.  Appx11385; Appx11391; Appx11517.  There is no reason to 

believe Foxconn urgently wanted to receive modules it repeatedly asked Vicor not 

to send.19  Furthermore, before Foxconn sent the PO, Vicor informed Foxconn that 

 
19 The record further reflects that the modules in the ’265 PO were being sent to 
Foxconn’s FXHC facility, but the earliest “priority start date” listed on the 
production schedule for that facility was December 5, 2023, well after the shipping 
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the NBM modules at issue would not ship until at least September 29, 2023.  On 

May 30, 2023, Mandy Jungjohann of Vicor emailed Signe Shi of Foxconn, 

indicating that the outstanding units under the ’991 PO had a schedule date of 

September 29.  Appx11399.  A portion of the units due under the ’991 PO were 

then transferred to the ’265 PO.  Appx11402.  In other words, Salamanca’s June 13 

email informed Foxconn that the requested modules would ship on the same date 

Vicor had previously stated those modules would ship.  Substantial evidence 

supports the Commission’s determination that Vicor accepted the ’265 PO via 

email providing the shipping date, and thus the parties’ agreement included the 

intellectual property license in Foxconn’s purchase order.   

CONCLUSION 

For the foregoing reasons, the Commission respectfully requests that its final 

determination be affirmed. 

 
date provided by Vicor.  See Appx11484.  Moreover, the end-client for these 
projects ([[  ]]) was copied on the exchange regarding the ’265 PO including 
the shipping date and did not object.  Appx11499.  

Name
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