Case: 23-1245 Document: 117 Page: 1 Filed: 05/21/2025

Appeal No. 23-1245

UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

LASHIFY, INC,,
Appellant

V.

INTERNATIONAL TRADE COMMISSION,
Appellee

QINGDAO HOLLYREN COSMETICS CO. LTD., DBA
HOLLYREN, QINGDAO XIZI INTERNATIONAL TRADING
CO., LTD., DBA XIZI LASHES, QINGDAO LASHBEAUTY
COSMETIC CO., LTD., DBA WORLDBEAUTY, KISS NAIL
PRODUCTS, INC., ULTA SALON, COSMETICS &
FRAGRANCE, INC., WALMART, INC., CVS PHARMACY,
INC., ARTEMIS FAMILY BEGINNINGS, INC., DBA LILAC
ST., ALICIA ZENG
Intervenors

Appeal from the United States International Trade Commission
In Investigation No. 337-TA-1226

APPELLEE INTERNATIONAL TRADE COMMISSION’S COMBINED
PETITION FOR REHEARING AND REHEARING EN BANC

MARGARET D. MACDONALD LYNDE F. HERZBACH
General Counsel Attorney for Appellee
Telephone (202) 205-2561 Office of the General Counsel
U.S. International Trade Commission
MICHELLE W. KLANCNIK 500 E Street SW, Suite 707
Assistant General Counsel Washington, DC 20436
Telephone (202) 205-3104 Telephone (202) 205-3228

Dated: May 21, 2025



Case: 23-1245 Document: 117 Page: 2 Filed: 05/21/2025

TABLE OF CONTENTS

Page
Statement of Counsel Under Federal Circuit Rule 40(C).......coooovvviiiiiiiiiiiiieeeinen. 1
Points of Law or Fact Overlooked or Misapprehended.............cccccoevviiviiiiennneennee. 2
Summary of the Appealed Commission OPiNioN.........cccuveerveeriieeririeeiiieenieeeieeneeans 3
Summary of the Panel DeCISION.........cccueieiiiiiiiiiieeiieeeee e 4
ATZUITIENIE «..eiiiei ittt ettt e e e ettt e e e e ettt e e e esnsbbaeeeesnabtbeeessnstaeeeanns 4
L. Statutory Interpretation Precedent............cccceeveiiieniiieiniiieciieeeieeee 5
II.  The Plain Language of Section 337 Must Be Read in the
Context of the Statute as a Whole to Give Every Term
B 15T ARSI 6
A.  Section 337 Requires “an Industry in the United
States” to Meet the Domestic Industry Requirement ................. 7
B.  “Labor or Capital” in Section 337(a)(3)(B) Must Be
Read in the Context of an “Industry,” Not in Isolation .............. 9
C.  Interpreting Section 337(a)(3)(B) to Include All Labor
or Capital Renders the “Industry” Requirement
MEANINEZIESS ...eeeeeviieeeiiieeeiiee ettt ee et e e e e eeeseraeeeereeeens 12
D.  The Statutory History of Section 337 Supports the
Commission’s Interpretation............ccccveeeeeveeeeciieeeciee e 15
III.  The Panel Misapprehends Additional Key Points ............cceevvveennnnn. 17
(07071 T¢] 11 5 10 ) s LSS 19

11



Case: 23-1245 Document: 117 Page: 3 Filed: 05/21/2025

TABLE OF AUTHORITIES

Cases Page(s)
Almendarez-Torres v. United States, 523 U.S. 224 (1998) .....ocovvveieeciiiieieeeeieeens 9
Arizona v. United States, 567 U.S. 387 (2012)...ueeecueieeieeeeiee et 17
Cathedral Candle Co. v. Int’l Trade Comm 'n,

400 F.3d 1352 (Fed. Cir. 2005) ..coviiiiieiieiieiieeeeieeteiee st 13
Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc.,

4607 U.S. 837 (1984) ..ttt s 5,13
In re Forest, 134 F.4th 1198 (Fed. Cir. 2025) ....uviiiiieeiiie e 5
Griffin v. Oceanic Contractors, Inc., 458 U.S. 564 (1982) ....cccovvvevevieeecnreennne 12, 14
Gustafson v. Alloyd Co., Inc., 513 U.S. 561 (1995) .c.evvrvieiiiieiieeeeeeee e, 14
Hibbs v. Winn, 542 U.S. 88 (2004) ....cueeiieieeieeeeeeeeseeeee ettt 1,2,5
InterDigital Commc’ns, LLC v. Int’l Trade Comm 'n,

707 F.3d 1295 (Fed. Cir. 2013) woiiiiiieeeieeeeceeeeee et passim
John Mezzalingua Assocs., Inc. v. Int’l Trade Comm’n,

660 F.3d 1322 (Fed. Cir. 2011) coueiviiiiieiieieeeeeeeeeetee e 8,16
King v. Burwell, 576 U.S. 473 (2015) cooceiieeieeeeee ettt 1,5
King v. St. Vincent’s Hosp., 502 U.S. 215 (1991) ..oovriiiiiiiiiiieeeeeeee, 5,9
Lashify v. Int’l Trade Comm’n, 130 F.4th 948 (Fed. Cir. 2025) ....cccvvveennnnnns passim
Lelo Inc. v. Int’l Trade Comm’n, 786 F.3d 879 (Fed. Cir. 2015) ........cccocnn... 8,10
Loper Bright Enters. v. Raimondo, 603 U.S. 369 (2024) .......ccoevveeeeiiieeeeeeen. 4,5
Maracich v. Spears, 570 U.S. 48 (2013) cevveeeriiieeiiee et 6,9
Motiva, LLC v. Int’l Trade Comm’n, 716 F.3d 596 (Fed. Cir. 2013).........cccuveen...e. 8
Park °N Fly, Inc. v. Dollar Park & Fly, Inc., 469 U.S. 189 (1985) ....ccccvvvveerrennne. 14
Reiter v. Sonotone Corp., 442 U.S. 330 (1979) ccccuiieeeieeeeeeeee e 11

111



Case: 23-1245 Document: 117 Page: 4 Filed: 05/21/2025

TABLE OF AUTHORITIES (cont’d)

Cases (cont’d) Page(s)
Schaper Mfg. Co. v. Int’l Trade Comm 'n,

717 F.2d 1368 (Fed. Cir. 1983) ...ooiiiiiiiiieiieeeeeeeeeeeeee e 8, 15,16
Skidmore v. Swift & Co., 323 U.S. 134 (1944) .....ooooeeieeeeeeeeeeeeeee e 13
United States v. Mead Corp., 533 U.S. 218 (2001) c.eevveeuiieeiieiieeeeee e, 13
Whitman v. Am. Trucking Ass’ns, 531 U.S. 457 (2001) .ccceeveeeriiieieiieeeieeeeeeeene, 16

Wuhan Healthgen Biotech. Corp. v. Int’l Trade Comm 'n,
127 F.4th 1334 (Fed. Cir. 2025) ..oouiiiiieieeeeeeeeee ettt 13

U.S. International Trade Commission Administrative Decisions

Airtight Cast-Iron Stoves,

Inv. No. 337-TA-69, 1980 WL 41970 (USITC Dec. 31, 1980) ......cccuverueennen.e. 15,18
Statutes

TO ULS.C. § 18337 ittt et e e e e e rre e e e e ssbbe e e e e nsraeeeeenes passim
1O U.S.C. § 1337(8) ceeeiieeiieeie ettt 2,6,9, 14
19 U.S.C. § 1337(2)(1)(A) cernrieeieeeeeeeee ettt 14
19 U.S.C. § 1337(a)(1)(B)(11) «uveeteerieniieeieeieeniteeite ettt 9
19 U.S.C. § 1337(2)(2)eeeeeeeieeeiieiieeeieeseeeeee et 1,2,6,7,8,9,13, 14
1O U.S.C. § 1337(2)(3)ccvvrreeeaeuriiieeeeiiiieeeeeeitee e e eecree e e e e e e e e eirbreeeeeeaaaaeeeeeans passim
19 U.S.C. § 1337(2)(3)(A) cereeeeieeieeieeeieeeeceee e 7,8,9,10,12, 16, 17
19 U.S.C. § 1337(2)(3)(B) weeeeeiiieee ettt ettt e passim
19 U.S.C. § 1337(2)(3)(C) weeerieeiiieieeeeeeee e 7,9,10, 12,16, 17
L9 U.S.Cl§ 1337(A) ettt ettt e s 2

v



Case: 23-1245 Document: 117 Page: 5 Filed: 05/21/2025

TABLE OF AUTHORITIES (cont’d)

Legislative History Materials Page(s)
132 Cong. Rec. 30780 (Oct. 14, 1986) ...eovueeruiiiiiiiieiieiieieeeeeeseeeeeeeiene 15, 17
H.R. 4539, 99th Cong., § 202(a)(6) (introduced Apr. 9, 1986).......ccccvvveeerrreennnen. 17
H.R. Rep. No. 40, 100th Cong., 1st Sess., pt. 1, 156-57 (1987)................ 3,7,13, 16
S. Rep. No. 71, 100th Cong., Ist Sess., 128-29 (1987) ...cccvevevvrevrrennennne 3,7,13,16
Tariff Act of 1922,

Pub. L. No. 67-318, 42 Stat. 858 (1922)...ccouiiiiiiiieieeeeeeeeee e, 3,7
Tariff Act of 1930 (19 U.S.C. § 1337 (1934)) ccueeeiiieieieeeeeeeeetesee e 7
Other Authorities
Webster’s New Int’l Dictionary of the English Lang. (1928) .....ccccovveivveicieiiiieens 7
Webster’s Third New Int’l Dictionary (1986) ........cccccvvveviiieieciieeeiieeeienns 7,10, 11



Case: 23-1245 Document: 117 Page: 6 Filed: 05/21/2025

STATEMENT OF COUNSEL UNDER FEDERAL CIRCUIT RULE 40(c)

Based on my professional judgment, I believe this appeal requires an answer
to the following precedent-setting questions of exceptional importance:

e Under 19 U.S.C. §§ 1337(a)(2) and (a)(3)(B), does the statutory language
require that “labor or capital” include only labor or capital that establishes an
“industry,” consistent with the statute’s plain language and purpose to
provide trade relief to only U.S. industries, or does the statute require
inclusion of all labor or capital?

¢ Did the panel overlook certain relevant tools of statutory interpretation by
reading the terms labor and capital in isolation without regard to the whole
text and overall statutory scheme of 19 U.S.C. § 1337, contrary to King v.
Burwell, 576 U.S. 473 (2015), and Hibbs v. Winn, 542 U.S. 88 (2004), thus

rendering the statutory term “industry” meaningless?

Date: May 21, 2025 Respectfully Submitted,

/s/ Lynde F. Herzbach

Lynde F. Herzbach

Attorney Advisor

U.S. International Trade Commission
500 E Street, SW

Washington, DC 20436

Telephone: (202) 205-3228
Lynde.Herzbach@usitc.gov

Counsel for Appellee
International Trade Commission
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POINTS OF LAW OR FACT OVERLOOKED OR MISAPPREHENDED

The panel decision in Lashify, Inc. v. International Trade Commission, 130
F.4th 948 (Fed. Cir. 2025), overlooks “the cardinal rule that statutory language
must be read in context [since] a phrase gathers meaning from the words around
it.” Hibbs, 542 U.S. at 101 (citation omitted). Specifically, the decision
incorrectly holds that “labor or capital” under 19 U.S.C. § 1337(a)(3)(B) covers all
“‘labor’ and ‘capital’ without any limitation.” 130 F.4th at 958 (emphasis added).
This interpretation fails to consider the context of the statute as a whole and the
overall statutory scheme, which requires an “industry in the United States”
(“domestic industry”). 19 U.S.C. § 1337(a)(2)-(3). Instead, the decision reads the
terms “labor or capital” in isolation, ultimately rendering the “industry”
requirement meaningless. When “labor or capital” is read in light of the statutory
requirement for an “industry in the United States,” it becomes clear that only labor
and capital activities that establish an “industry” are included. Id.

Fundamentally, section 337 is a trade statute that protects “covered
industries” in the United States facing unfair competition from imports. 19 U.S.C.
§ 1337(a). The relief, when granted, is exceptional—exclusion of goods from the

United States. 19 U.S.C. § 1337(d). Congress has maintained the domestic
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industry requirement for over 100 years,' because it serves a critical gate-keeping
role in unfair trade practices and ensures that this exceptional relief is available to
only domestic industries. Indeed, the stated “purpose of the Commission [] is to
adjudicate trade disputes between U.S. industries and those who seek to import
goods from abroad.” InterDigital Commc’ns, LLC v. Int’l Trade Comm ’n, 707
F.3d 1295, 1302 (Fed. Cir. 2013) (quoting S. Rep. No. 71, 100th Cong., 1st Sess.,
128-29 (1987) (“S.Rep. 100-71”"); H.R. Rep. No. 40, 100th Cong., 1st Sess., pt. 1,
156-57 (1987) (“H.Rep. 100-40”)) (emphasis added). The Lashify decision upends
Congress’s careful balance between U.S. industries and importers.

The Commission respectfully submits that the statutory interpretation of
“labor or capital” in section 337(a)(3)(B) is a question of exceptional importance
that directly affects the Commission’s analysis of the domestic industry
requirement. Rehearing of the decision is necessary to ensure that the statutory
interpretation follows Supreme Court and Federal Circuit precedent and to
maintain uniform application of section 337 in future Commission decisions.

SUMMARY OF THE APPEALED COMMISSION OPINION

Lashify accused respondents of violating section 337 based on patent

infringement and alleged an “industry in the United States” existed due to

!'Section 337 trade relief was first implemented in the Tariff Act of 1922,
Pub. L. No. 67-318, § 316(a), 42 Stat. 858, 943 (1922) (precursor to section 337).

3
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“significant employment of labor or capital.” For its alleged domestic industry,
Lashify relied substantially on sales and marketing, since Lashify manufactures its
products abroad and its quantitative evidence of U.S.-based development was
excluded as untimely. Lashify also relied on qualitative evidence of product
development to show a domestic industry.

The Commission determined that Lashify failed to show its labor and capital
expenditures for U.S. sales and marketing, warehousing, quality control, and
distribution should be included in assessing whether it satisfied the domestic
industry requirement.? Lashify appealed.

SUMMARY OF THE PANEL DECISION

The decision holds that all “‘labor’ and ‘capital’ without any limitation” 1s
credited under section 337(a)(3)(B) regardless of whether they establish an
“industry.” 130 F.4th at 958-64. The decision then vacates the Commission’s
determination to not include Lashify’s sales, marketing, warehousing, distribution,
and quality control expenditures in the alleged “industry.” Id.

ARGUMENT

After briefing was completed and before oral argument in this appeal, the

Supreme Court decided Loper Bright Enterprises v. Raimondo—overruling

2 Chair Karpel dissented from the majority determination and does not join
this combined petition for rehearing.
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Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984), and reaffirming that courts must employ the “traditional tools of statutory
construction” to arrive at the “best reading of the statute.” 603 U.S. 369, 400-01
(2024). Accordingly, section 337 is interpreted according to its plain language, in
the context of the statute as a whole, and accounting for the overall statutory
scheme to protect only U.S. industries. Hibbs, 542 U.S. at 101 (words of a statute
are interpreted in “context” to give effect to all provisions, so no part will be

inoperative or superfluous).

I. STATUTORY INTERPRETATION PRECEDENT

A “statute is to be read as a whole...since the meaning of statutory language,
plain or not, depends on context.” King v. St. Vincent’s Hosp., 502 U.S. 215, 221
(1991) (citations omitted). The Supreme Court has summarized the Court’s role in
statutory interpretation as follows:

If the statutory language is plain, we must enforce it
according to its terms. But oftentimes the “meaning—or
ambiguity—of certain words or phrases may only become
evident when placed in context.” So when deciding
whether the language is plain, we must read the words “in
their context and with a view to their place in the overall
statutory scheme.” Our duty, after all, is “to construe
statutes, not isolated provisions.”

King, 576 U.S. at 486 (citations omitted); see also Loper Bright, 603 U.S. at 392
n.4 (“[S]tatutes can be sensibly understood only by reviewing text in context.”)

(quotation omitted); In re Forest, 134 F.4th 1198, 1201-03 (Fed. Cir. 2025).
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II. THE PLAIN LANGUAGE OF SECTION 337 MUST BE READ IN
THE CONTEXT OF THE STATUTE AS A WHOLE TO GIVE
EVERY TERM EFFECT

Section 337 requires “an industry in the United States,” which may be
shown through “significant employment of labor or capital:”

(a)(2) Subparagraphs (B), (C), (D), and (E) of paragraph (1) apply
only if an industry in the United States, relating to the articles
protected by the patent, [], exists or is in the process of being
established.

(a)(3) For purposes of paragraph (2), an industry in the United States

shall be considered to exist if there is in the United States, with respect
to the articles protected by the patent, [[—

(A) significant investment in plant and equipment;
(B) significant employment of labor or capital; or

(C) substantial investment in its exploitation, including engineering,
research and development, or licensing.

19 U.S.C. § 1337(a) (emphases added). These provisions must be read together
such that the terms “labor or capital” in section 337(a)(3)(B) are read in light of
section 337 as a whole, including “industry” in sections 337(a)(2)-(3).

When “labor or capital” is properly interpreted, the domestic “industry”
required in section 337(a)(2) provides necessary context limiting the scope of
“labor or capital” to those that establish an “industry.” See Maracich v. Spears,
570 U.S. 48, 66 (2013) (“[T]he existence of the separate provision governing

solicitation provides necessary context for defining [the relevant provision].”).
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The decision, however, interprets “labor or capital” in isolation and overlooks that
these two terms must be interpreted in light of a third term, “industry.”

A.  Section 337 Requires “an Industry in the United States” to Meet
the Domestic Industry Requirement

Section 337 has always, from inception, required an “industry in the United
States.” 19 U.S.C. § 1337(a)(2)-(3); Tariff Act of 1930 (19 U.S.C. § 1337 (1934));
Tariff Act of 1922, § 316(a). “Industry” means the systematic use of labor for the
creation of value. Webster’s Third New Int’l Dictionary, 1155 (1986) (“systematic
labor esp. for the creation of value”); Webster’s New Int’l Dictionary of the
English Lang., 1101 (1928) (“human exertion employed for the creation of value”);
see Section II.D below. In other words, the plain meaning of “industry”
necessitates inclusion of activities that create (or add) value with respect to the
protected article. Yet, the panel does not even consider the meaning of “industry”
or its relevance in interpreting “labor or capital.” Lashify, 130 F.4th at 958-59
(considering only the “neighboring clauses,” sections 337(a)(3)(A) and (C)).

The statutory language, “industry in the United States,” is critical to section
337, because it preserves the overall “purpose of the Commission [which] is to
adjudicate trade disputes between U.S. industries and those who seek to import
goods from abroad.” InterDigital, 707 F.3d at 1302 (quoting S.Rep. 100-71 at

129; H.Rep. 100-40 at 157) (emphasis added). “Retention of the requirement that
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the statute be utilized on behalf of an industry in the United States...retains that
essential nexus.” Id. (emphasis added).

This Court’s Schaper decision and post-1988 Federal Circuit decisions
confirm the importance of the initial inquiry into what activities are to be included
in an “industry.” Schaper Mfg. Co. v. Int’l Trade Comm’n, 717 F.2d 1368, 1370-
71 (Fed. Cir. 1983) (“Though the overall problem is whether appellants’ domestic
business activities constitute an ‘industry...in the United States,’...the initial
inquiry is what parts of these activities are to be considered, in this investigation,
as included in an ‘industry...in the United States.’”’) (superseded-in-part by the
1988 Amendments®) (emphasis added); John Mezzalingua Assocs., Inc. v. Int’l
Trade Comm 'n, 660 F.3d 1322, 1328 (Fed. Cir. 2011) (agreeing that initial inquiry
includes crediting some, but not all, licensing investments and disagreeing with the
dissent’s per se rule including all); Motiva, LLC v. Int’l Trade Comm’n, 716 F.3d
596, 600-601 (Fed. Cir. 2013) (accepting the initial inquiry that certain litigation
activities fall within “licensing” and some do not); Lelo Inc. v. Int’l Trade
Comm’n, 786 F.3d 879, 883 (Fed. Cir. 2015) (agreeing that complainant’s
domestic investments, which exc/uded marketing and sales, warehousing, and

customer support under sections (A) and (B), were quantitatively insignificant).

3 The “1988 Amendments” removed the “injury” and “efficiently and
economically operated” requirements and added sections 337(a)(2)-(3).
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Even the title of section 337(a), “Unlawful Activities; Covered Industries;
Definitions,” confirms that relief is available for only certain “Covered Industries.”
19 U.S.C. § 1337(a) (emphasis added); A/mendarez-Torres v. United States, 523
U.S. 224, 234 (1998) (“[T]he title of a statute and the heading of a section are tools
available for the resolution of a doubt about the meaning of a statute.”) (quotations
omitted). Accordingly, the term “industry” under section 337(a)(2) is the essential
starting point for determining which activities may be included under section
337(a)(3).

B.  “Labor or Capital” in Section 337(a)(3)(B) Must Be Read in the
Context of an “Industry,” Not in Isolation

The decision overlooks the context of “industry” and incorrectly concludes
that a/l “‘labor’ and ‘capital’ without any limitation” related to the protected
articles is within the scope of section 337(a)(3)(B). 130 F.4th at 958; see King,
502 U.S. at 221; Maracich, 570 U.S. at 66. That interpretation, however, renders
section 337(a)(3)(C) superfluous. If Congress had understood sections
337(a)(3)(A) and (B) to include all “plant and equipment” and “labor or capital,”
there would have been no reason in 1988 for Congress to add section 337(a)(3)(C),
which credits “engineering, research and development, or licensing” activities in
an “industry.” Those activities would have already been included under the
decision’s broad interpretation of sections 337(a)(3)(A) and (B). Therefore, the

statutory structure and inclusion of section 337(a)(3)(C) further supports the
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conclusion that sections 337(a)(3)(A) and (B) cannot include all activities;
otherwise, section 337(a)(3)(C) is superfluous.

The decision also errs by relying on dictionary definitions of “labor” and
“capital,” while ignoring that those definitions support, rather than undermine, the
Commission’s statutory interpretation. For example, the definition of “labor” is
“human activity that produces goods or provides the services in demand in an
economy.” 130 F.4th at 959 (quoting Webster’s Third New Int’l Dictionary, 1259
(1986)) (emphasis added). The definition of “labor” highlights that the relevant
activity “produces” the goods?, mirroring the Commission’s practice of crediting
only “labor” that forms an “industry.” Here, Lashify’s protected articles are goods.
Lashify’s sales, marketing, warehousing of finished goods, and distribution neither
“produce” the goods nor are they “in demand” “services,” because Lashify is not
selling these activities “in an economy.” Accordingly, those activities should not
be included in Lashify’s “industry,” even under the panel’s chosen definition of
“labor.” See also Lelo, 786 F.3d at 884 (requiring that the evidence “reflect the

magnitude of labor expended to produce the components, or the amount the

suppliers invested in their equipment to fulfill” the orders).

4 Subsection 337(a)(1)(B)(ii) makes clear that “articles” may be “made”
(manufactured) or “produced,” suggesting differences in scope. 19 U.S.C.

§ 1337(a)(1)(B)(ii).

10



Case: 23-1245 Document: 117 Page: 16 Filed: 05/21/2025

The decision also defines “capital” as “‘a stock of accumulated goods’—not
simply money to finance an enterprise,” 130 F.4th at 959, but Webster’s Dictionary
includes the following in the same definition: “accumulated goods devoted to the
production of other goods: facilities or goods utilized as factors of production...;
any accumulated factors of production capable of being owned.” Webster’s Third
New Int’l Dictionary, 1259 (1986) (emphasis added). The decision improperly
focuses on only part of the definition and overlooks the rest, which aligns better
with section 337’s requirement that “capital” establish an “industry.”

Considering Lashify’s alleged “labor or capital” without the limitations
inherent in “industry” confirms the decision’s misapplication of the dictionary
definitions. For example, the decision’s overbroad interpretation of “labor” results
in confusing Lashify’s industry for protected goods with protected services. 130
F.4th at 959 (“[T]here is no reason to exclude the associated labor costs or those
relating to sales, marketing, quality control, and distribution from ‘human activity
that...provides the services in demand in an economy.’”) (emphasis added). Thus,
these dictionary definitions give effect to “industry” and align with requiring a
U.S. “industry” before providing trade relief. Reiter v. Sonotone Corp., 442 U.S.
330, 339 (1979) (“In construing a statute we are obliged to give effect, if possible,

to every word Congress used.”).

11
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Additionally, the decision acknowledges more context is needed to support
its analysis, since it relies on new categorizations for sections 337(a)(3)(A), (B),
and (C): “enterprise functions,” “functionally defined enterprise activity,” and
“inputs.” 130 F.4th at 958-59. These categorizations, however, are neither recited
in section 337 nor relevant to the plain meaning of “industry.”

C. Interpreting Section 337(a)(3)(B) to Include All Labor or Capital
Renders the “Industry” Requirement Meaningless

Reading “labor or capital” to include all activities renders the term
“industry” meaningless and could allow most importers to show a domestic
industry, which is contrary to section 337’s purpose to adjudicate trade disputes
between U.S. industries and importers. InterDigital, 707 F.3d at 1302; Griffin v.
Oceanic Contractors, Inc., 458 U.S. 564, 575 (1982) (“[I]nterpretations of a statute
which would produce absurd results are to be avoided if alternative interpretations
consistent with the legislative purpose are available.”). Most, if not all, importers
(foreign and domestic) employ U.S. labor when selling, marketing, warehousing,
and distributing protected articles in the United States simply to establish a market
for their goods. But a “market” is not an “industry” in the trade context or in the
eyes of Congress.

Moreover, under this decision crediting all labor, a domestic industry could
include, for example, attorney labor for prosecuting the patents-at-issue or drafting

the underlying section 337 complaint. But Congress never intended to reach such

12
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labor and therefore never intended to reach all labor. 19 U.S.C. § 1337(a)(2)-(3);
see S.Rep. 100-71 at 130 (“The mere ownership...would not be sufficient to satisfy
this test.””); H.Rep. 100-40 at 156-57 (“[The domestic industry] requirement was
maintained in order to preclude holders of U.S. intellectual property rights who
have no contact with the United States other than owning such intellectual property
rights from utilizing section 337.”). Accordingly, the Commission has never
interpreted section 337 to cover all activities, but, rather, properly considers which
activities add value to the protected article. See Cathedral Candle Co. v. Int’l
Trade Comm’n, 400 F.3d 1352, 1366 (Fed. Cir. 2005) (Under Skidmore’, courts
“defer to an agency interpretation of the statute that it administers” if the agency
has “conducted a careful analysis of the statutory issue,” if its “position has been
consistent and reflects agency-wide policy,” and “constitutes a reasonable
conclusion as to the proper construction of the statute, even if we might not have
adopted that construction without the benefit of the agency’s analysis.”); Wuhan
Healthgen Biotech. Corp. v. Int’l Trade Comm’n, 127 F.4th 1334, 1338 (Fed. Cir.
2025) (noting the Commission uses a holistic approach to evaluate domestic

industry).

> Skidmore v. Swift & Co., 323 U.S. 134 (1944); see also United States v.
Mead Corp., 533 U.S. 218 (2001) (holding Chevron did not eliminate Skidmore).

13
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The decision’s interpretation of “capital” also leads to an absurd result,
which must be avoided. Griffin, 458 U.S. at 575. If “capital” includes a stock of
accumulated goods consisting of protected articles manufactured abroad and
imported into the United States, there may be no domestic value added. In such
cases, counting that “capital” as part of a U.S. industry effectively emasculates the
domestic industry requirement. Park N Fly, Inc. v. Dollar Park & Fly, Inc., 469
U.S. 189, 194-97 (1985) (rejecting unsupported interpretation as “effectively
emasculat[ing]” a statutory requirement) (citation omitted).

Finally, the Commission notes that “industry” must be read consistently
throughout section 337, including sections 337(a)(1)(A) and (a)(2). See Gustafson
v. Alloyd Co., Inc., 513 U.S. 561, 570 (1995) (“[I]dentical words used in different
parts of the same act are intended to have the same meaning.”) (quotations
omitted). The inclusion of al/l labor and capital activities eviscerates the meaning
of the term “industry” in section 337(a)(1)(A)—every complainant would have an
“industry.” Such an interpretation is inconsistent with the overall statutory scheme
of protecting “covered [U.S.] industries.” 19 U.S.C. § 1337(a). Accordingly,
when read in the proper context, it is clear that not all labor or capital creates value

in the protected article or should be included in an “industry.”

14
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D.  The Statutory History of Section 337 Supports the Commission’s
Interpretation

The evolution of the statutory language underpins the Commission’s
interpretation. The term “industry,” introduced in 1922, was maintained without
change until 1988. In 1988, when the relevant statutory language was introduced,
Congress specifically chose to keep the domestic “industry” requirement, lest the
Commission become a pure patent forum. 132 Cong. Rec. 30780, 30816 n.5 (Oct.
14, 1986) (“[1]t was postulated that [eliminating the domestic industry
requirement] would transform the ITC into an intellectual property court.”).

Prior to 1980, the Commission interpreted “industry” to include “plant and
equipment” related to manufacturing in the United States. Interdigital, 707 F.3d at
1298-1300. The Commission later interpreted “industry” to also include “a
significant employment of land, labor, and capital for the creation of value.”
Airtight Cast-Iron Stoves, Inv. No. 337-TA-69, 1980 WL 41970, *5-6 (Dec. 31,
1980) (“Stoves”) (finding an “industry” based on repair and installation) (emphasis
added). Subsequently, in 1983, this Court affirmed the Commission’s
interpretation of “industry” as excluding the following five activities: engineering,
research and development, licensing, sales, and marketing. Schaper, 717 F.2d at
1372-73 (finding that “few importers would fail the test of constituting a domestic
industry” if “large expenditures for advertising and promotion” were included in

the domestic industry).

15



Case: 23-1245 Document: 117 Page: 21  Filed: 05/21/2025

The 1988 Amendments added sections 337(a)(3)(A) and (B), which codified
the Commission’s pre-existing meaning of “industry” and its practice of crediting
“plant and equipment” and “labor or capital” that establish a U.S. “industry.”

19 U.S.C. § 1337(a)(3); John Mezzalingua, 660 F.3d at 1327-28 (citing S.Rep.
100-71 at 129; H.Rep. 100-40 at 157). The 1988 Amendments also added section
337(a)(3)(C), which expanded the scope of an “industry” by crediting investments
in “engineering, research and development, or licensing.” 1d.; Interdigital, 707
F.3d at 1302-04.

While Congress amended the Tariff Act in 1988, it did not wholly supersede
Schaper. Congress added only three of the five activities in Schaper that the
Commission and this Court had previously not included—engineering, reseach and
development, and licensing. Compare 19 U.S.C. §§ 1337(a)(3)(A), (B), (C) with
Schaper, 717 F.2d at 1372-73. Had Congress wanted to include the remaining
activities (sales and marketing) to supersede all of Schaper, or to include other
activities (warehousing or distribution), Congress would have done so expressly.
See Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468 (2001) (“Congress...does
not alter the fundamental details of a regulatory scheme in vague terms or ancillary
provisions—it does not, one might say, hide elephants in mouseholes.”). Congress
is wholly capable of changing the Commission’s practice as it did in 1988. The

panel, however, may not do what Congress declined to do.

16
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While Congress held hearings and took testimony on sales and marketing,
Congress ultimately chose not to include those activities. See 132 Cong. Rec.
30816 (Oct. 14, 1986) (“The inclusion of ‘sales and marketing’ activities in the
United States was seen by most commentators as being too broad [to include in the
domestic industry].”); Arizona v. United States, 567 U.S. 387, 405 (2012) (noting
that earlier legislation rejecting a proposed interpretation “underscores the fact that
Congress made a deliberate choice not to” take that action). Nevertheless, the
panel reasons that deleting “sales and marketing” from the statutory text of the first
bill® affected only section 337(a)(3)(C) because sections 337(a)(3)(A) and (B) did
not exist in that first bill. However, the first bill included a single provision that
encapsulated (A), (B), and (C) in a single paragraph that included “sales and
marketing.” 130 F.4th at 960-62. When “sales and marketing” was removed, it
was removed from the “industry” as a whole. The panel does not explain why
“sales and marketing” is excluded from only one clause of section 337(a)(3) but

included in others.

III. THE PANEL MISAPPREHENDS ADDITIONAL KEY POINTS

The decision misapprehends three additional Commission findings. First,
the decision incorrectly concludes that the Commission’s statutory interpretation

requires domestic manufacturing. 130 F.4th at 958-62 (stating that the

6 H.R. 4539, 99th Cong. (introduced Apr. 9, 1986) (subsection 202(a)(6)).

17
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Commission held, “labor and capital used for warehousing, quality control, and
distribution expenditures do not count in the absence of domestic manufacturing”).
The Commission, however, has not required domestic manufacturing in decades
and did not require it below. Appx00048-00063; ECF No. 59/60 at 33-34. In fact,
the Commission has credited non-manufacturing activities since 1980 in Stoves
(1980 WL 41970, at *5-6).

Second, the decision misapprehends Stoves, which dealt with false
advertising claims, when reasoning it undermines the Commission’s current
practice. 130 F.4th at 961-62. In Stoves, the Commission found there was an
“industry” because:

there is clearly a significant employment of land, labor, and capital for

the creation of value. The industry here is Jotul U.S.A., the importer,

and a network of 15 distributors and 750 dealers throughout the

United States. The economic activity that they engage in is more than

simply selling the stoves. A major part of Jotul’s function is to repair
and test stoves.

Stoves, 1980 WL 41970, *5-6. While the Commission mentioned that one
warehouse facility also did advertising, brochures, and a service manual, the
Commission ultimately concluded, “[t]hese repair and installation aspects of this
retail trade distinguish this industry from many potential industries because the
value added domestically is significant.” Id. (emphasis added). The Commission
did not credit sales or marketing towards the alleged “industry,” and instead

credited activities that added value to the articles.

18



Case: 23-1245 Document: 117

Page: 24  Filed: 05/21/2025

Third, the Commission did not liken warehousing, quality control, and

distribution to mere patent ownership, as the decision suggests, but rather to

activities of mere importers who do not typically have an “industry.” 130 F.4th at

962. The decision conflates the activity of “patent ownership” with the activities

of a “mere importer,” neither of which historically resulted in a domestic industry,

but both of which might be an “industry” today given the decision’s overbroad

interpretation of “labor or capital.”

CONCLUSION

This appeal poses a question of exceptional importance—whether “labor or

capital” includes only labor or capital that establishes an “industry”—that should

be considered by the full court.

Date: May 21, 2025
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Before PROST, TARANTO, and CHEN, Circuit Judges.
TARANTO, Circuit Judge.

Lashify, Inc., an American company with headquarters
and employees in the United States, distributes, markets,
and sells in the United States eyelash extensions (and
cases and applicators for the eyelash extensions) that it ar-
ranges to have manufactured abroad. Lashify, having pa-
tents on the products, filed a complaint before the
International Trade Commission (Commission or ITC)
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alleging that certain other importers of like products were
violating section 337 of the Tariff Act of 1930, 19 U.S.C.
§ 1337, because (as relevant here) their products infringe
(e.g., the products’ sale in or importation into the U.S. in-
fringes) claims of three Lashify-owned patents: a utility pa-
tent, U.S. Patent No. 10,721,984; and two design patents,
U.S. Design Patent Nos. D877,416 and D867,664. Section
337 provides relief against such importation, but “only if
an industry in the United States, relating to the articles
protected by the patent . . . exists or is in the process of be-
ing established.” 19 U.S.C. § 1337(a)(2). That domestic-
industry requirement demands a showing of “an industry”
as defined by section 337(a)(3) (commonly called the “eco-
nomic prong”’) and a showing of its “relatifon] to the [pa-
tented] articles” (commonly called the “technical prong”),
the latter (at least here) requiring the complainant’s prod-
ucts to come within the asserted patents.

In this matter, the Commission denied Lashify relief.
Certain Artificial Eyelash Extension Systems, Products,
and Components Thereof, Inv. No. 337-TA-1226, 2022 WL
6403145, at *3—4, 87 Fed. Reg. 62455, 62455-56 (Oct. 14,
2022) (Commission Order); Certain Artificial Eyelash Ex-
tension Systems, Products, and Components Thereof, Inv.
No. 337-TA-1226, 2022 WL 15498309, at *37 (Oct. 24,
2022) (Commaission Opinion). The Commission ruled that
Lashify failed to satisfy the economic-prong requirement, a
determination that itself sufficed to deny section 337 relief.
Commission Opinion, at *28; Commission Order, at *3.
The Commission also ruled that Lashify had satisfied the
technical-prong requirement only for the D’416 and D’664
patents, not for the 984 patent. Commission Opinion, at
*3, *10; Commission Order, at *3. Thus, the denial of relief
for infringement of the 984 patent was dually supported,
but the denial of relief for infringement of the design pa-
tents rested solely on the economic-prong analysis.

On Lashify’s appeal, we agree with Lashify that the
Commission applied a legally incorrect understanding of
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the statutory test for the economic-prong requirement. We
affirm the Commission’s finding that Lashify failed to sat-
1sfy the technical-prong requirement for the utility patent.
Those conclusions require vacatur of the Commission’s de-
cision and a remand regarding the design patents so that
the Commission may, using a correct view of the law,
reevaluate whether Lashify satisfies the economic-prong
requirement.

I

Lashify, founded in 2016, sells artificial eyelash exten-
sions, applicator tools and products, and lash-extension
storage containers. Although it conducts its research, de-
sign, and development work in the United States, Lashify
manufactures its products abroad before shipping them to
customers, including U.S. customers, who purchase them
through its website. Once customers receive their lash ex-
tensions, they can use several Lashify-provided resources
to learn how to apply them: educational videos on social
media, online chats with its customer advisers, and one-on-
one video-call sessions.

A

Lashify owns several patents, of which three are the
basis for the Commission proceeding now before us. One is
a utility patent, i.e., the 984 patent, which relates to lash
extensions (or “lash fusions”) consisting of clusters of arti-
ficial hairs arrayed along a base that can be applied under
the user’s natural lashes. ’984 patent, col. 1, lines 16-19;
id., col. 2, line 60 through col. 3, line 2. Each lash fusion
includes multiple clusters (e.g., 3—10 clusters), and each
cluster includes approximately 10 to 30 artificial hairs. Id.,
col. 2, lines 43—-45, 55-57; id., col. 4, lines 55-59.

The clusters can be formed with a “hot melt method,”
which involves heating the individual hairs “to a tempera-
ture that i1s sufficient to cause the individual lashes to
begin to melt,” id., col. 7, lines 34—36, or with a “heat seal
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process,” which involves heating the ends of the individual
hairs, id., col. 7, lines 38—-39. See also id., col. 2, lines 45—
51; id., col. 7, lines 24-28. Each of these methods is de-
scribed as a means of fusing the hairs together. See, e.g.,
id., col. 4, lines 37-39 (“For example, the multiple clusters
can be fused together (e.g., via a heat seal process) approx-
imately 1-5 mm above the base via crisscrossing artificial
hairs.”); id., col. 5, lines 6—7 (“The multiple clusters of each
lash fusion can be fused to one another (e.g., during a hot
melt process).”).

At 1ssue on appeal are independent claims 1, 23, and
28, as well as dependent claims 9, 13, and 27. Claim 1 re-
cites:

A lash extension comprising:

a plurality of first artificial hairs, each of the first
artificial hairs having a first heat fused connec-
tion to at least one of the first artificial hairs adja-
cent thereto in order to form a first cluster of
artificial hairs, the first heat fused connection
defining a first base of the first cluster of artificial
hairs; and

a plurality of second artificial hairs, each of the sec-
ond artificial hairs having a second heat fused
connection to at least one of the second artificial
hairs adjacent thereto in order to form a second
cluster of artificial hairs, the second heat fused
connection defining a second base of the second
cluster of artificial hairs, the first base and the sec-
ond base are included in a common base from which
the first cluster of artificial hairs and the second
cluster of artificial hairs extend, the first cluster of
artificial hairs and the second cluster of artificial
hairs are spaced apart from each other along the
common base, the common base, first cluster of ar-
tificial hairs, and second cluster of artificial hairs
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collectively forming a lash extension configured to
be attached to a user.

Id., col. 9, lines 6-27 (emphases added).
Claim 23 recites:
A lash extension comprising:

a plurality of first artificial hairs having a plurality
of first proximal end portions and a plurality of first
distal end portions, the first proximal end por-
tions being heat fused together such that a first
cluster of artificial hairs is defined; and

a plurality of second artificial hairs having a plu-
rality of second proximal end portions and a plural-
ity of second distal end portions, the second
proximal end portions being heat fused to-
gether such that a second cluster of artificial hairs
1s defined, the first cluster of artificial hairs and the
second cluster of artificial hairs being linearly heat
fused to a common base spanning between the first
proximal end portions and the second proximal end
portions, the common base, first cluster of artificial
hairs, and second cluster of artificial hairs collec-
tively forming a lash extension that is configured
to be attached to a user.

Id., col. 10, lines 40-57 (emphases added).
Claim 28 recites:
A lash extension comprising:
a base; and

a plurality of clusters of heat fused artificial
hairs extending from the base, the base having a
thickness between about 0.05 millimeters and
about 0.15 millimeters, the base and clusters of ar-
tificial hairs collectively forming a lash extension
that is configured to be attached to a user.
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Id., col. 11, lines 4-11 (emphasis added).

Also asserted are design patents D’416 and D’664. The
D’416 patent claims an ornamental design for a storage
cartridge for artificial eyelash extensions. The D’664 pa-
tent claims an ornamental design for an applicator for ar-
tificial eyelash extensions.

B

Section 337 of the Tariff Act of 1930, 19 U.S.C. § 1337,
“declares certain activities related to importation to be un-
lawful trade acts and directs the Commission generally to
grant prospective relief if it has found an unlawful trade
act to have occurred.” ClearCorrect Operating, LLC v. In-
ternational Trade Commission, 810 F.3d 1283, 1289 (Fed.
Cir. 2015) (internal quotation marks omitted) (citing Su-
prema, Inc. v. International Trade Commission, 796 F.3d
1338, 1345 (Fed. Cir. 2015) (en banc)). But a precondition
for relief is satisfaction of a domestic-industry require-
ment. Specifically, as relevant here, section 337 sets forth
an unlawfulness standard based on patent infringement in
(a)(1), a domestic-industry requirement in (a)(2), and a
standard for meeting part of the domestic-industry require-
ment in (a)(3):

(a)(1) Subject to paragraph (2), the following are
unlawful . ...

(B) The importation into the United States,
the sale for importation, or the sale within
the United States after importation by the
owner, importer, or consignee, of articles
that—

(1) infringe a valid and enforceable
United States patent . .. ; or

(1) are made, produced, processed,
or mined under, or by means of, a
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process covered by the claims of a
valid and enforceable United
States patent.

(2) Subparagraph[] (B) ... of paragraph (1)
appl[ies] only if an industry in the United States,
relating to the articles protected by the patent . ..
concerned, exists or is in the process of being estab-

lished.

(3) For purposes of paragraph (2), an industry in
the United States shall be considered to exist if
there 1s in the United States, with respect to the
articles protected by the patent . . . concerned—

(A) significant investment in plant and
equipment;

(B) significant employment of labor or cap-
1tal; or

(C) substantial investment in its exploita-
tion, including engineering, research and
development, or licensing.

19 U.S.C. § 1337(a). Omitted from the above quotation is
language providing similar protection for certain copy-
rights, trademarks, semiconductor-chip mask works, and
vessel-design rights.

Under those provisions, to demonstrate that an unlaw-
ful trade act has occurred, a complaining patentee must
meet at least the following requirements, as relevant here.
First, the respondents named in the Commission proceed-
ing must be importing “articles that . . . infringe” a United
States patent. Id. § 1337(a)(1)(B). Second, there must be
(already or in process of establishment) an industry in the
United States that relates to the articles protected by the
patent. Id. § 1337(a)(2). This second requirement (the do-
mestic-industry requirement) is commonly described as
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having two components—“the ‘economic prong,” which re-
quires that there be [in existence or in the process of being
established] an industry in the United States [pertaining
to the patent], and the ‘technical prong,” which requires
that the industry relate to the articles protected by the pa-
tent.” InterDigital Communications, LLC v. International
Trade Commission, 707 F.3d 1295, 1298 (Fed. Cir. 2013);
19 U.S.C. § 1337(a)(2)—(3). For the economic prong, section
337(a)(3) identifies three potentially overlapping but inde-
pendently sufficient bases for considering the required in-
dustry to exist. See Wuhan Healthgen Biotechnology Corp.
v. International Trade Commission, 127 F.4th 1334, 1338
(Fed. Cir. 2025). For the technical prong, the question “is
essentially same as that for infringement, i.e., a compari-
son of domestic products to the asserted claims.” Alloc, Inc.
v. International Trade Commission, 342 F.3d 1361, 1375
(Fed. Cir. 2003). Here, as is common, it 1s the complain-
ant’s own products that are being compared to the asserted
claims. See Hyosung TNS Inc. v. International Trade Com-
mission, 926 F.3d 1353, 1361 (Fed. Cir. 2019).

C

On September 10, 2020, Lashify filed a complaint be-
fore the Commission, alleging violations of section 337
through infringement of its 984, D’416, and D’664 pa-
tents.! The Commission instituted an investigation based
on Lashify’s complaint. Certain Artificial Eyelash Exten-
sion Systems, Products, and Components Thereof, Inv. No.
337-TA-1226, 2020 WL 6285221, at *2-3, 85 Fed. Reg.
68366, 68366—67 (Oct. 28, 2020). The respondents to be
investigated for violating section 337 were (in addition to
one party eventually dropped from the proceeding) the in-
tervenors in this court: KISS Nail Products, Inc.; Ulta
Beauty, Inc. (later replaced by Ulta Salon, Cosmetics &

1 Lashify also asserted infringement of U.S. Patent
No. 10,660,388. That patent is no longer at issue.
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Fragrance, Inc.); Walmart, Inc.; CVS Health Corp. (later
replaced by CVS Pharmacy, Inc.); Qingdao Hollyren Cos-
metics Co., Ltd. d/b/a/ Hollyren; Qingdao Xizi International
Trading Co., Ltd. d/b/a/ Xizi Lashes; Qingdao LashBeauty
Cosmetic Co., Litd. d/b/a Worldbeauty; and Alicia Zeng d/b/a
Lilac St. and Artemis Family Beginnings, Inc. Id.

1

The assigned administrative law judge (ALJ), after
conducting a claim-construction hearing, issued a claim-
construction order on April 30, 2021. Certain Artificial
Eyelash Extension Systems, Products, and Components
Thereof, Inv. No. 337-TA-1226, 2021 WL 1885151, at *1
(Apr. 30, 2021) (Claim Construction). Relevant here is the
construction of “heat fused,” which appears in each of the
asserted claims of the ’984 patent, either directly or
through their dependencies. Lashify asked the ALJ to
state simply that “heat fused” had its “plain and ordinary
meaning” or, alternatively, to construe the phrase to mean
“joined using heat.” Id. at *9. Respondents requested a
construction requiring the “[a]pplication of heat of a suffi-
cient temperature to cause melting” such that separate el-
ements “merg[e] . .. into a unified whole.” Id.

The ALJ adopted a construction incorporating aspects
of both proposed constructions, concluding that “heat
fused” means “joined by applying heat to form a single en-
tity.” Id. at *14 (emphasis omitted). The construction in-
corporated Lashify’s proposal of “joined using heat,” which
the ALJ explained was supported by the intrinsic evidence
and “consistent with several of the dictionaries.” Id. at *12.
The ALJ added that gluing fibers together was not enough
for “fusion” of the fibers, even if some heat was applied to
the glue. Id. at *13. The ALdJ also incorporated the “unified
whole” aspect of respondents’ proposed construction by re-
quiring that the joined fibers “form a single entity.” Id. at
*14. Referring to dictionary definitions, the ALJ concluded
that “fuse” means “more than simply joining together
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structures that could then easily be separated.” Id. The
construction did not, however, include the melting aspect
of respondents’ proposed construction because “the patents
disclose an embodiment in which the temperature used to
‘heat fuse’ hairs is less than a ‘sufficient temperature to
cause melting.” Id. at *11; see 984 patent, col. 7, lines 36—
39 (“For example, artificial hairs made of PBT [polybutyl-
ene terephthalate] could be heated to approximately 55—
110°C. at one end during a heat seal process (during which
the heated ends begin to fuse to one another).”); Commis-
sion Opinion, at *16 (explaining that melting temperature
for PBT is about 225°C).

On October 28, 2021, the ALJ 1ssued a Final Initial De-
termination (FID), which determined that there was no vi-
olation of section 337. Certain Artificial Eyelash Extension
Systems, Products, and Components Thereof, Inv. No. 337-
TA-1226, 2021 WL 6211486, at *1, *4 (Oct. 28, 2021) (FID).
The ALJ made determinations regarding the domestic-in-
dustry requirement that are at issue in the present appeal.
We need not summarize the ALJ’s findings regarding in-
fringement, which include findings of infringement of the
design patents.2

First, the ALJ determined that Lashify had not satis-
fied the economic-prong component of that requirement—
a determination that defeated the claim for relief for all
three patents. Id. at *68. When evaluating whether
Lashify had established “significant employment of labor
or capital,” 19 U.S.C. § 1337(a)(3)(B), the ALJ excluded

2 As eventually summarized by the Commission, see
Commission Order, at *2; Commission Opinion, at *3, the
ALJ found infringement of the design patents—a finding
not further challenged by respondents—and found in-
fringement of claims of the 984 patent only as to some re-
spondents—a finding that is not material to the outcome
on appeal in light of our other rulings.
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expenses relating to sales, marketing, warehousing, qual-
ity control, and distribution. Id. at *63-65. The warehous-
ing, quality-control, and distribution expenses were
excluded because there were “no additional steps required
to make these products saleable” upon arrival into the
United States, and because the quality-control measures
were “no more than what a normal importer would perform
upon receipt.” Id. at *62 (internal quotation marks omit-
ted) (citing Schaper Manufacturing Co. v. United States In-
ternational Trade Commission, 717 F.2d 1368, 1372-73
(Fed. Cir. 1983)). And because “Lashify did not meet its
burden to establish significant qualifying expenses in other
areas,” sales and marketing expenditures were also ex-
cluded. Id. at *64 (emphasis added).

Second, the ALJ determined that Lashify had satisfied
the technical-prong requirement only for the D’664 and
D’416 patents, not for the '984 patent. Id. at *37, *49, *53.
Specifically as to the 984 patent (which is at issue on ap-
peal), Lashify relied on its own products to satisfy the tech-
nical-prong requirement of an industry relating to its
patents. Id. at *34. But the ALJ found that Lashify’s lash
extensions do not satisfy the “heat fused” claim limitations
under the adopted claim construction. Id. at *37. Lashify
uses two overseas manufacturers to produce its lashes:
Manufacturer 1, which uses ultrasonic welding, and Man-
ufacturer 2, which uses a different heating process.3 Id. at
*34. The ALJ found that the lashes in evidence from Man-
ufacturer 1 were not “join[ed] to form a single entity,” as
solvent testing and imaging revealed that the fibers form-
ing the clusters remained, even after the formation of a
cluster, “separate fibers with well-defined boundaries.” Id.
at *35-36. For the Manufacturer 2 lashes, the ALJ made
a similar determination, citing images showing “individual

3 The names of the manufacturers as well as the par-
ticulars of the manufacturing processes are confidential.
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fibers with well-defined boundaries.” Id. at *36. The ALJ
so found on the evidence as a whole even while recognizing
that some of the images were “contradictory” because they
“show fibers that may be merging with each other.” Id. at
*317.

2

On Lashify’s petition for review, the Commission
agreed to review the foregoing findings by the ALdJ. Certain
Artificial Eyelash Extension Systems, Products, and Com-
ponents Thereof, Inv. No. 337-TA-1226, 2022 WL 279050,
at *1, 87 Fed. Reg. 4044, 4044-46 (Jan. 26, 2022). The
Commission subsequently agreed with the above-summa-
rized ALJ findings and hence the ultimate rejection of sec-
tion 337 relief. Commission Order, at *3; Commission
Opinion, at *37. The Commission split on the analysis of
and conclusion regarding the economic-prong issue but was
unanimous on the sole technical-prong issue presented to
it (concerning the utility patent). See Commission Opinion,
at *1 n.1, *38 (two-member partial dissent).

The Commission majority agreed with the ALJ that
Lashify had not satisfied the economic-prong requirement.
Id. at *28. In so concluding, the majority reasoned that “it
1s well settled that sales and marketing activities alone
cannot satisfy the domestic industry requirement.” Id. at
*18. The majority drew the same conclusion about ex-
penses related to warehousing, quality control, and distri-
bution (without regard to their magnitude), explaining that
those expenses are akin to those incurred by mere import-
ers. Id. at *30-31, *33-35 (citing Schaper, 717 F.2d at
1373). In the Commission majority’s view, once those con-
clusions were drawn, there was no basis for finding the eco-
nomic-prong requirement to be satisfied.

The dissenting Commissioners, focusing on the design
patents, concluded that Lashify had satisfied the economic-
prong requirement by establishing “significant employ-
ment of labor or capital,” 19 U.S.C. § 1337(a)(3)(B).
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Commission Opinion, at *38-39. Specifically, they disa-
greed with the majority’s exclusion of expenses relating to
warehousing, distribution, quality control, sales, and mar-
keting, reasoning that the statutory language contains no
basis for excluding such activities, i.e., for deeming them
(regardless of their magnitude) insufficient standing alone.
Id. at *55-68.

The Commission unanimously affirmed the ALJ’s de-
termination that Lashify failed to satisfy the technical-
prong requirement for the '984 patent because Lashify’s
products do not meet the “heat fused” claim limitation. Id.
at *10. In addition to the ALJ’s reasoning discussed above,
the Commission found “additional reasons” that Lashify’s
products do not practice the claims of the 984 patent. Id.
at *12. For the lashes from Manufacturer 1, the Commis-
sion found that “all of the[] lashes use a base string and
most of them also use glue” to connect the fibers. Id. Ad-
ditionally, the Commission cited expert testimony indicat-
ing that “the glue is added first,” that “glue is found
between the fibers rather than the fibers being a ‘single en-
tity’ as required by the ALdJ’s construction,” and that “the
ultrasonic welding step would affect only the outer layer of
glue and not the individual fibers held together by the
glue.” Id. For the lashes from Manufacturer 2, the Com-
mission found that images of the lashes “clearly show a sep-
arate base in addition to the fibers extending up from the
base,” contrary to Lashify’s assertion that, due to the ab-
sence of glue, “the only possible mechanism holding the
lash fibers together is the softening of the artificial fibers
such that they join together.” Id. at *14-15. Instead, the
artificial fibers “are pushed into and held in place by the
base,” eliminating the need for glue. Id. at *15. The Com-
mission also found that the images the ALJ deemed “con-
tradictory” (i.e., those appearing to show fibers merging
with each other) were “cut through the solid . . . base”—in

other words, the purported merged fibers were actually the
solid base. Id.
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Lashify timely petitioned for review of the Commis-
sion’s decision on December 2, 2022. We have jurisdiction
under 28 U.S.C. § 1295(a)(6). Lashify challenges two as-
pects of the Commission’s decision: (1) the determination
that Lashify had not satisfied the economic prong of the
domestic-industry requirement for the three patents; and
(2) the Commission’s construction of “heat fused” for the
’984 patent, which was the basis for finding a failure to sat-
1sfy the technical prong of the domestic-industry require-
ment. Lashify Opening Br. at 5-6.

II

We first address the Commission’s decision about the
economic prong of the domestic-industry requirement.
Specifically, we address the Commission’s statutory inter-
pretation, which excludes several categories of spending
from qualifying, standing alone, under section 337(a)(3)(B).
We exercise our “independent judgment” about the correct-
ness of that interpretation. Loper Bright Enterprises v.
Raimondo, 603 U.S. 369, 412 (2024).

To reiterate, section 337(a)(3) states:

[A]n industry in the United States shall be consid-
ered to exist if there i1s in the United States, with
respect to the articles protected by the patent . ..
concerned—

(A) significant investment in plant and
equipment;

(B) significant employment of labor or cap-
1tal; or

(C) substantial investment in its exploita-
tion, including engineering, research and
development, or licensing.

19 U.S.C. § 1337(a)(3). That provision was enacted in 1988.
Omnibus Trade and Competitiveness Act of 1988, Pub. L.
No. 100-418, § 1342, 102 Stat. 1107, 1212-13.
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The statute’s use of “or” to separate the three clauses
means that satisfying any one of the clauses suffices for
satisfying the economic prong of the domestic-industry re-
quirement. See Wuhan Healthgen, 127 F.4th at 1338.
Here, Lashify challenges the Commission’s interpretation
of clause (B), which states that “significant employment of
labor or capital” suffices to establish the existence of an in-
dustry as long as such employment is “with respect to” the
patented articles. Lashify Opening Br. at 5, 35-53. Spe-
cifically, Lashify argues that the Commission adopted an
interpretation contrary to clause (B) when it held that even
large expenditures for domestic employment of labor or
capital pertaining to patented articles are insufficient (1)
when the labor or capital is used for selling and marketing,
unless there exist “other qualifying expenditures,” Com-
mission Opinion, at *31, and (2) when the labor or capital
1s used for warehousing, quality control, and distribution,
if the products “are manufactured outside the United
States and no additional steps occur in the United States
to make them saleable,” id. at *30. Those holdings are
clear in the Commaission’s decision and not contradicted by
the Commission’s statement that the exclusions of labor or
capital for sales, marketing, warehousing, quality control,
and distribution are not even more “categorical[].” Id. at
*31.

The two holdings, which are closely related for present
purposes, define the legal issue before us. It may be, as
Lashify suggests, Lashify Opening Br. at 39, that those
holdings amount to requiring (where only clause (B) is at
issue) that the complainant engage in domestic manufac-
turing activity in order for labor or capital used for sales,
marketing, warehousing, quality control, or distribution to
be counted under clause (B). The Commission, though stat-
ing that clause (B) might apply if some additional activities
are present, did not specify any activity besides manufac-
turing as potentially supplying the result-changing addi-
tion. See Commission Opinion, at *31. But whether or not
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the Commission’s rationale is effectively a demand for do-
mestic manufacturing, we agree with Lashify that the dual
insufficiency holdings are contrary to section 337(a)(3)(B).

A

The statutory language is the starting point for analy-
sis and typically controls the outcome. See, e.g., Park ‘N
Fly, Inc. v. Dollar Park & Fly, Inc., 469 U.S. 189, 194
(1985). Like the Commission’s opinion, see Commission
Opinion, at *18-19, *27-35, the Commission’s brief to this
court does not meaningfully attempt to square its position
with the statutory text, but instead relies on legislative his-
tory of the 1988 amendment, the Commission’s practice be-
fore that amendment, and this court’s 1983 decision in
Schaper, 717 F.2d 1368. Commission Response Br. at 34—
44. As that approach implicitly acknowledges, the Com-
mission’s interpretation of section 337(a)(3)(B) is contrary
to the provision’s language.

The provision straightforwardly states that a domestic
industry “shall be considered to exist if there is in the
United States, with respect to the articles protected by the
patent . .. concerned, ... significant employment of labor
or capital.” 19 U.S.C. § 1337(a)(3)(B). That language de-
clares “significant employment of labor or capital” (f it is
with respect to patented articles, as is not disputed here)
to be sufficient to satisfy the economic prong of the domes-
tic-industry requirement. The provision covers significant
use of “labor” and “capital” without any limitation on the
use within an enterprise to which those items are put, i.e.,
the enterprise function they serve. In particular, there is
no carveout of employment of labor or capital for sales,
marketing, warehousing, quality control, or distribution.
Nor is there a suggestion that such uses, to count, must be
accompanied by significant employment for other func-
tions, such as manufacturing. The Commission’s holdings
attribute limitations to clause (B) not found there.
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The absence of such limitations on the scope of clause
(B) is reinforced by the immediate context, i.e., the neigh-
boring clauses. Clause (B) is similar to clause (A) in that
both refer directly and only to concretely identified inputs
for an enterprise’s functioning (plant, equipment, labor,
and capital), but they do not limit what enterprise func-
tions the inputs must be used to perform. In this respect,
they differ from the third provision, clause (C), which does
not specify particular inputs but instead speaks only of a
functionally defined enterprise activity (whatever inputs
are used). Clause (C) covers “substantial investment in
[the patent’s] exploitation, including engineering, research
and development, or licensing,” 19 U.S.C. § 1337(a)(3)(C),
i.e., efforts focused directly on putting a patent into practice
in the various ways that is done. That functional language
1s conspicuously missing from clauses (A) and (B). And
Congress separated the clauses by “or,” making each basis
independently sufficient for establishing the required in-
dustry.

The terms “labor” and “capital,” which are not given a
definition in the statute, carry their ordinary meaning in
this context as of 1988, the time of enactment. See, e.g.,
Food Marketing Institute v. Argus Leader Media, 588 U.S.
427, 433-34 (2019); New Prime Inc. v. Oliveira, 586 U.S.
105, 113 (2019); Johnson v. United States, 559 U.S. 133,
138-40 (2010); Federal Deposit Insurance Corp. v. Meyer,
510 U.S. 471, 476 (1994). We articulated the relevant or-
dinary meanings in this setting in Lelo Inc. v. International
Trade Commission, 786 F.3d 879 (Fed. Cir. 2015). “[C]ap-
ital’ is ‘a stock of accumulated goods”—not simply money
to finance an enterprise—and “labor’ is ‘human activity
that produces goods or provides the services in demand in
an economy’’ in an obviously broad sense. Id. at 883 (citing
Webster’'s Third New International Dictionary 332, 1259
(1986)).

Under those definitions, section 337(a)(3)(B) allows a
complainant to satisfy the economic prong of the domestic-
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industry requirement by showing employment of a large
enough stock of accumulated goods or of a significant
amount of human activity for producing goods or providing
the services in demand in an economy. There is no require-
ment that a “stock of accumulated goods” be manufactured
domestically. There is no exclusion from labor when the
human activity employed is for sales, marketing, ware-
housing, quality control, or distribution, which are common
aspects of providing goods or services. “Warehousing” on
its face involves holding “a stock of accumulated goods”;
and there is no reason to exclude the associated labor costs
or those relating to sales, marketing, quality control, and
distribution from “human activity that . . . provides the ser-
vices in demand in an economy.” See Commission Opinion,
at *59-60 (partial dissent, noting that “the Commission
has included such activities among expenditures it has
credited toward satisfaction of the domestic industry re-
quirement in prior determinations”). Ensuring that prod-
ucts, specifically products of desired quality, are provided
to customers (i.e., warehousing, quality control, and distri-
bution) is an aspect of, at least, “providing the services in
demand.” Efforts to sell and market products to customers
also are natural aspects of “providing the services in de-
mand”: Such efforts spread knowledge of the availability of,
and means of using, goods or services offered.

The terms “labor” and “capital” thus provide no support
for the Commission’s approach. Nor does the term “signif-
icant.” In Lelo, this court determined that the term “sig-
nificant” referred to “an increase in quantity, or to a
benchmark in numbers.” 786 F.3d at 883; see also Wuhan
Healthgen, 127 F.4th at 1339 (“Small market segments can
still be significant and substantial enough to satisfy the do-
mestic industry requirement.”). Such an ordinary meaning
is consistent with the neighboring use of “significant” as a
modifier of “investment in plant and equipment.” 19
U.S.C. § 1337(a)(3)(A). In sum, clause (B) does not exclude
or discount the sufficiency of significant-in-amount labor or
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capital that is devoted to the particular enterprise func-
tions the Commission deemed not to count standing alone.
Accordingly, the Commission’s approach is counter to the
statutory text.

B

The Commission argues that the legislative history of
the 1988 enactment indicates that Congress did not intend
to include uses of labor or capital for certain enterprise
functions, i.e., sales, marketing, warehousing, quality con-
trol, and distribution. Commission Response Br. at 35
(“[TThe inclusion of all domestic activities in the domestic
industry analysisis. . . contrary to Congressional intent.”).
As just discussed, the statutory text clearly establishes
that the Commission’s approach is contrary to the statute,
and the legislative history cannot support a different result
here. See, e.g., Food Marketing Institute, 588 U.S. at 436;
Milner v. Department of Navy, 562 U.S. 562, 572 (2011).
The legislative history—which we have discussed previ-
ously, see InterDigital, 707 F.3d at 1300—03—does not jus-
tify the inference the Commission draws from it.

1

Regarding sales and marketing, the Commission infers
congressional intent to exclude expenditures for labor and
capital used in performing those functions from two bills
introduced in the House, H.R. 4539, 99th Cong. (1986) and
H.R. 4747, 99th Cong. (1986)—in particular, the deletion of
language in the first bill to arrive at the second. Commis-
sion Response Br. at 35-38; Commission Opinion, at *18—
19. Because the “second bill [H.R. 4747] removed ‘sales and
marketing’ from the list of cognizable activities,” the Com-
mission argues, “Congress did not intend to recognize those
activities as a basis for a domestic industry.” Commission
Response Br. at 30. While the Commaission is correct that
“sales[] and marketing” was present in H.R. 4539 and not
in H.R. 4747, a review of the legislative history reveals that
the Commission’s inference is incorrect.
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Before 1988, section 337, as relevant here, had an in-
jury requirement—covering unfair acts of importation of
articles or their sale, “the effect or tendency of which is to
destroy or substantially injure an industry, efficiently and
economically operated, in the United States, or to prevent
the establishment of such an industry.” Trade Act of 1974,
Pub. L. 93-618, § 341, 88 Stat. 1978, 2053; see InterDigital,
707 F.3d at 1300. On April 9, 1986, Representative
Kastenmeier introduced H.R. 4539 to expand intellectual-
property protections in various ways, including through
strengthening section 337. The proposal for section 337(a)
was to broaden the above language to read “the effect of
which is to destroy or substantially injure an industry in
the United States, or to be a threat thereof, or to prevent
or substantially impair the establishment of such an indus-
try”; to introduce language specifically addressing intellec-
tual-property infringement; and, of key importance here, to
add the following new language about the required domes-
tic industry:

For purposes of this section, an “industry in the
United States” includes a substantial investment
in facilities or activities related to the exploitation
of patents, copyrights, trademarks, or mask works
described in paragraph (2), including research, de-
velopment, licensing, sales, and marketing.

H.R. 4539, § 202(a) (emphasis added); see also 132 Cong.
Rec. 7119 (1986). Representative Kastenmeier explained
that the bill would “assure continued access to the ITC by
entities, including universities, who have a substantial
stake in the United States” while avoiding the “unfortu-
nate results which have occurred in some recent cases” in
which “the ITC has denied relief notwithstanding the ex-
istence of a larger service industry exploiting the intellec-
tual property right within the United States.” 132 Cong.
Rec. 7119 (1986).
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A month later, Representative Kastenmeier introduced
a new bill, H.R. 4747, which, besides introducing the basic
arrangement of intellectual-property provisions now in the
statute, proposed three clauses that identified predicates
that would suffice (if they pertained to the asserted patent)
to establish the required domestic industry:

(A) significant investment in plant and equipment;
(B) significant employment of labor or capital; or

(C) substantial investment in its exploitation, in-
cluding engineering, research and development, or
licensing.

H.R. 4747, § 2(a)(1). Clauses (A) and (B), focusing simply
on the particular identified inputs, were new. Clause (C)
was a version of the earlier bill’s language, similarly fo-
cused not on inputs but on enterprise functions, except that
sales and marketing were deleted from the list.

The “sales[] and marketing” language was not removed
from a pre-existing clause (B) because there was no such
clause in the earlier bill. In this circumstance, there is no
basis, in the disappearance of that language, for the Com-
mission’s inference that “Congress did not intend to recog-
nize those activities as a basis for a domestic industry” even
when the new terms of clause (B) are met. See Commission
Response Br. at 30. Nor is there such a basis found in the
statement made upon the new bill’s introduction—that
“[t]he inclusion of ‘sales and marketing’ activities in the
United States was seen by most commentators as being too
broad.” 132 Cong. Rec. 30816 (1986). That statement im-
plies at most that coverage of two entire categories of en-
terprise functions (sales and marketing) was thought to be
too broad, not that the input-focused clause (B) would be
too broad. The input-focused clause (B) is distinctly nar-
rower than the language in H.R. 4539, as it excludes, e.g.,
simply purchasing advertising (without more), even in
large amounts.
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The committee reports cited by the Commission are
similarly limited in their import. When the committees
stated that “[m]arketing and sales in the United States
alone would not, however, be sufficient to meet this test,”
they were not discussing “[t]he first two factors,” i.e.,
clauses (A) and (B), but “[t]he third factor,” i.e., clause (C).
H.R. Rep. No. 100-40, at 157 (1987); S.R. Rep. No. 100-71,
at 129 (1987). The statement, then, was simply that not all
substantial investments in the functions of “sales and mar-
keting” would suffice. That does not imply the insufficiency
of employing the inputs specified in clause (B)—“signifi-
cant employment of labor or capital’—when used for those
functions.

Nor is such an implication to be found in other state-
ments about clause (B) in the legislative history identified
to us. Representative Kastenmeier, discussing the pro-
posed amendment, cited to the Commission’s decision in
Certain Airtight Cast-Iron Stoves, Inv. No. 337-TA-69, 1980
WL 41970 (Dec. 31, 1980) (Stoves), which was a precursor
to clauses (A) and (B). 132 Cong. Rec. 30816 & n.7 (1986);
see also S. Rep. No. 100-71, at 129 (“The first two factors in
this definition have been relied on in prior Commission de-
cisions finding that an industry exists in the United
States.”). The language of clause (B) (“significant employ-
ment of labor or capital”’) mirrors that used in Stoves,
where the Commission considered whether there was “a
significant employment of land, labor, and capital for the
creation of value” (specifically, “value added domestically”)
such that a non-domestic-manufacturer could satisfy the
domestic-industry test. Stoves, at *5. Using that approach,
the Commission found that the complainant had estab-
lished a domestic industry even though the stoves in ques-
tion “arriv[ed] by ship from Norway.” Id. Some of the
evidence considered by the Commission in Stoves—even in
the absence of domestic manufacturing—showed that the
complainant “design[ed] advertising, and print brochures,
including a service manual” and “instruct[ed] its dealers on
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the safe installation” of its stoves, in addition to repairing
and testing the stoves. Id. The congressional citation of
Stoves undermines rather than supports the Commission’s
reading of clause (B).

2

Regarding the Commission’s holding that labor or cap-
ital used for warehousing, quality control, and distribution
expenditures do not count in the absence of domestic man-
ufacturing, the Commission points to certain statements
within Congress and also to the Commission’s own pre-
1988 practices and Congress’s perceived silence about
those practices in the legislative history behind the 1988
amendments. See Commission Response Br. at 49 (“Be-
cause Congress did not address these [warehousing/distri-
bution] activities in the 1988 Amendments or legislative
history, that practice has largely remained unchanged.”);
id. at 52-53 (“Because Congress did not address quality
control activities or packaging in the 1988 Amendments or
legislative history, the Commission’s practice has re-
mained largely unchanged.”). In the face of the clear stat-
utory text (discussed supra part I1.A), we do not agree with
the Commission’s assessment.

The Commission points to congressional committees’
reports to the effect that mere ownership of patent or sim-
1lar rights should not be enough to invoke section 337. See
H. Rep. No. 100-40, at 156-57 (“This [domestic industry]
requirement was maintained in order to preclude holders
of U.S. intellectual property rights who have no contact
with the United States other than owning such intellectual
property rights from utilizing section 337.”); S. Rep. No.
100-71 at 130 (“The mere ownership of a patent . .. would
not be sufficient to satisfy this test.”). But those state-
ments do not address the circumstance presented here.
With respect to whether there is a domestic “industry,”
Lashify’s expenditures on labor or capital used for
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warehousing, quality control, and distribution are not at
all the same as patent ownership standing alone.

The Commission identifies nothing in the legislative
history that approves a pre-1988 Commission position, let
alone a clear and consistent position, comparable to what
1t now argues. Moreover, as discussed above, Representa-
tive Kastenmeier made favorable reference to the Commis-
sion’s 1980 ruling in Stoves, which, using language aligned
with what later became clause (B) and expressly noting
that domestic manufacturing was not required by the
phrase “domestic industry,” found section 337 relief avail-
able based on expenditures for sales and marketing even
when the complainant did not manufacture the articles in
question domestically. Stoves, at *5-6. To the extent that
the Commission in the present matter in effect insisted on
domestic manufacture, its position runs counter not only to
the statutory language, as discussed above, but also to the
legislative history we have discussed and, more generally,
to the legislative history laid out in InterDigital showing
the congressional rejection of a domestic-manufacturing re-
quirement. 707 F.3d at 1300-03. The Commission identi-
fies nothing in the legislative history that warrants
declaring significant employment of labor or capital as in-
sufficient (counter to the language of clause (B)) to the ex-
tent it 1s used in warehousing, quality control, or
distribution.

C

Nor, finally, does this court’s 1983 decision in Schaper
support the Commission’s position. 717 F.2d 1368. That
decision pre-dated and thus was not an interpretation of
the 1988 language now at issue. It “offers little guidance
as to how to assess domestic industry under the current
version of section 337.” Zircon Corp. v. International Trade
Commission, 101 F.4th 817, 826 (Fed. Cir. 2024). Moreo-
ver, a House Report, far from endorsing Schaper, charac-
terized the underlying Commission decision in the matter
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as one of the “best” exhibits of the Commission’s “incon-
sistent and unduly narrow manner” of interpreting the do-
mestic industry requirement. H.R. Rep. No. 99-581, at 112
(1986). Further, Schaper, in affirming the Commission, did
not focus on labor or capital and on advertising and promo-
tion generally, reasoning that “advertising and promotion
cannot be considered part of the production process.” 717
F.2d at 1373 (emphasis added). That reasoning seems to
reflect a domestic-manufacturing requirement—which, as
already indicated, Congress unmistakably rejected in 1988.

D

For the foregoing reasons, we conclude that the Com-
mission’s interpretation of section 337(a)(3)(B) is incorrect.
That error requires vacatur of the Board’s decision and a
remand for redetermination of satisfaction of the economic
prong of the domestic-industry requirement without reli-
ance on the incorrect interpretation. The Commaission’s de-
termination on that issue rested on its incorrect
understanding of clause (B). It deemed Lashify’s analysis
to be “overinclusive and not supported” because it “in-
clude[d] expenses related to warehousing, distribution, and
quality control” as well as “sales and marketing expenses.”
Commission Opinion, at *31-32. We decide today that it is
not “overinclusive” to include those expenses to the extent
they relate to employment of labor or capital. On remand,
the Commission must count Lashify’s employment of labor
and capital even when they are used in sales, marketing,
warehousing, quality control, or distribution, and the Com-
mission must make a factual finding of whether those qual-
ifying expenses are significant or substantial based on “a
holistic review of all relevant considerations,” Wuhan
Healthgen, 127 F.4th at 1339. It must do so specifically
with respect to the two design patents, because, as next
discussed, we are affirming the Commission’s holding that
Lashify failed to satisfy the technical prong regarding the
984 patent. See Zircon, 101 F.4th at 824 (“[I]n cases in
which the complainant’s products or groups of products
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each practice different patents, the complainant would
need to establish separate domestic industries for each of
those different groups of products.”). With the removal of
the utility patent, Lashify should be given the opportunity
to present additional argument and evidence, as needed,
regarding the allocation of labor and capital expenditures
to the D’416 and D’664 patents. Oral Arg. at 48:10-49:32,
https://oralarguments.cafc.uscourts.gov/default.aspx?fl
=23-1245_01132025.mp3.

III

For the technical prong of the domestic-industry re-
quirement, Lashify challenges the Commission’s construc-
tion of the term “heat fused,” which appears in all asserted
claims of the 984 patent. Specifically, Lashify argues that
the Commission incorrectly construed “heat fused” (and
“heat fused connection”) to require that the fibers form a
single entity that could not easily be separated. Lashify
Opening Br. at 53—60. We review the Commission’s claim
construction without deference and its underlying factual
findings for clear error. See Teva Pharmaceuticals USA,
Inc. v. Sandoz, Inc., 574 U.S. 318, 332 (2015).

Challenging the single-entity component of the con-
struction, Lashify argues that, according to the specifica-
tion, heat fusion can occur at temperatures lower than the
melting point of the artificial fibers, so melting of the arti-
ficial fibers should not be required. Lashify points specifi-
cally to an embodiment set forth in the specification in
which “artificial hairs made of PBT [polybutylene tereph-
thalate] could be heated to approximately 55—110°C. at one
end during a heat seal process (during which the heated
ends begin to fuse to one another),” 984 patent, col. 7, lines
36—-39, and to the finding that the melting temperature of
PBT is 225°C, see FID, at *36; Commission Opinion, at *16.
These points, however, do not undermine the ALJ’s con-
struction adopted by the Commission, which does not
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require melting, but only joinder to form a single entity.
Claim Construction, at *11, *14.

The extrinsic and intrinsic evidence supports the Com-
mission’s adoption of the ALJ’s claim construction. The
ALJ relied on a dictionary definition of “fuse” to mean “to
form a single entity.” Id. at *14 (citing J.A. 8046). The
principle that “[a] claim construction that gives meaning to
all the terms of the claim is preferred over one that does
not do so,” Merck & Co., Inc. v. Teva Pharmaceuticals USA,
Inc., 395 F.3d 1364, 1372 (Fed. Cir. 2005), supports a con-
struction that gives limiting effect to “heat fused” in the
phrase “heat fused connection.” 984 patent, col. 9, lines 8,
10-11, 14, 17. The “single entity” requirement does that,
and it does so in a way that reflects a relevant dictionary
definition.

The specification contrasts a “fused” connection with a
connection using an adhesive. Id., col. 4, lines 46—48 (“The
intersecting portions of the crisscrossing artificial hairs
could also be connected using an adhesive (i.e., rather than
being fused together via a hot melt process).”). Lashify has
recognized that “[i]f you just glue with no heat, that’s not
heat fusion.” J.A. 8598, lines 10—11; see also J.A. 8642,
lines 18-21; J.A. 8643, lines 6-8. But it seeks to distin-
guish heat-assisted gluing from unheated gluing, so that
the former is covered while the latter is not. That distinc-
tion is unpersuasive. The claims and specification are bet-
ter understood not to embrace, in the “heat fused”
language, using glue between the hairs for a connection,
where the hairs themselves are not touching. Notably,
claims 23 and 28—which the parties have treated as bear-
ing the same meaning as claim 1 in this respect—speak
specifically of the hairs themselves being “heat fused.” See
’984 patent, col. 10, lines 40-57; id., col. 11, lines 4—6.

We therefore reject Lashify’s challenge to the Commis-
sion’s claim construction. It follows that we must also af-
firm the Commission’s determination that Lashify did not
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satisfy the technical prong of the domestic-industry re-
quirement as to the 984 patent.

v

For the foregoing reasons, we vacate the Commission’s
determination as to the economic prong of the domestic-in-
dustry requirement for all three asserted patents and af-
firm as to the technical prong of that requirement for the
’984 patent. We remand for the Commission to determine
whether there is “significant employment of labor or capi-
tal” with respect to the two design patents, D416 and
D’664.

The parties shall bear their own costs.

AFFIRMED IN PART, VACATED IN PART, AND
REMANDED
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This title was enacted by act July 30, 1947, ch. 388, §1, 61 Stat. 633

Chap. Sec.
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2. Acts and resolutions; formalities of
enactment; repeals; sealing of in-
struments 101
3. Code of Laws of United States and
Supplements; District of Colum-
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Statutory Notes and Related Subsidiaries
POSITIVE LAW; CITATION

This title has been made positive law by section 1 of
act July 30, 1947, ch. 388, 61 Stat. 633, which provided in
part that: “Title 1 of the United States Code entitled
‘General Provisions’, is codified and enacted into posi-
tive law and may be cited as ‘1 U. S.C., §——"

REPEALS

Act July 30, 1947, ch. 388, §2, 61 Stat. 640, provided
that the sections or parts thereof of the Statutes at
Large or the Revised Statutes covering provisions codi-
fied in this Act are repealed insofar as the provisions
appeared in former Title 1, and provided that any
rights or liabilities now existing under the repealed
sections or parts thereof shall not be affected by the re-
peal.

WRITS OF ERROR

Act June 25, 1948, ch. 646, §23, 62 Stat. 990, provided
that: ‘“All Acts of Congress referring to writs of error
shall be construed as amended to the extent necessary
to substitute appeal for writ of error.”
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FORMER TITLE 1
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2
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CHAPTER 1—RULES OF CONSTRUCTION

Sec.

1. Words denoting number, gender, etc.!

2. “County’ as including ‘‘parish’’, etc.t

3. ‘“Vessel” as including all means of water
transportation.

4. ‘“Vehicle” as including all means of land
transportation.

5. “Company’’ or ‘‘association” as including
successors and assigns.

6. Limitation of term ‘‘products of American
fisheries.”

7. Definition of ‘‘marriage’ and ‘‘spouse’’.2

8. “Person”’, ‘“‘human being’’, ‘‘child”’, and ‘‘indi-

vidual” as including born-alive infant.

Editorial Notes
AMENDMENTS

2002—Pub. L. 107-207, §2(b), Aug. 5, 2002, 116 Stat. 926,
added item 8.

1So0 in original. Does not conform to section catchline.
2Section catchline amended by Pub. L. 117-228 without cor-
responding amendment of chapter analysis.
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Chap. Sec Sec.
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ficers 1 6e. Overtime compensation based on standard or
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3. The. Tariff and Related Provisions 121 58a. Fees for services of customs officers.
4. Tariff A,Ct of 1930 1202 58Db. User fee for customs services at certain small
5. Smugglm.g 1701 airports and other facilities.
6. Trade Fair Program 1751  s5gp 1. Expenses from fees collected.
7. Trade Expansion Program . 1801  5gc. Fees for certain customs services.
8. Automotive Products ..........ccceeeueeenees 2001  59. Repealed.
9. Visual and Auditory Materials of 60. Penalty for extortion.
Educational, Scientific, and Cul- 61 to 63. Repealed.
tural Character ..., 2051 64 Laws imposing fines applicable to persons
10. Customs Service 2071 acting under customs laws.
11. Importation of Pre-Columbian 66. Rules and forms prescribed by Secretary.
Monumental or Architectural 67. Repealed.
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Sculpture or Murals . 2091 laws in Guam and the Virgin Islands and
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13. Trade Agreements Act of 1979 ......... 2501 operation by Secretary of the Treasury and
14. Convention on Cultural Property ... 2601 Attorney General; erection of buildings.
15. Caribbean Basin Economic Recov- 69. Erection of protective gates and fences across
ery 2701 and around roads crossing borders.
16. Wine Trade 2801 70. Obstruction of revenue officers by masters of
17. Negotiation and Implementation of vessels.
Trade Agreements .........eeeveccneenees 2901 o e .
18. Implementation of Harmonized § 1. Organization of customs service
Tariff Schedule 3001 Except as hereinafter provided the reorganiza-
19. Telecommunications Trade .............. 3101  tion of the customs service made by the Presi-
20. Andean Tra(‘le Preference ................. 3201 dent and communicated to Congress under date
21. North American Free Trade ............. 3301  of March 3, 1913, shall, until otherwise provided
22. Uruguay Round Trade Agreements 3501 y (ongress, constitute the permanent organiza-
23. Extension of Certain Trade Bene- tion of the customs service
fits to Sub-Saharan Africa ............. 3701 ’
24, Bipartisan Trade Promotion Au- (Aug. 24, 1912, ch. 355, 37 Stat. 434.)
thority 3801
25. Clean Diamond Trade ........cccecereeveneee. 3901 Editorial Notes
26. Dominican Republic-Central Amer-
ica Free Trade 4001 ) CODHTICATION )
27. Bipartisan Congressional Trade Section was superseded in part by section 2071 et seq.
Priorities and Accountability ....... 4201  of this title.
28. Trade Facilitation and Trade En- PRIOR PROVISIONS
29 Uf(?rc((iament S Mexi C d 4301 This was a provision of the sundry civil appropriation
. nite tates- ex1c?— anada act for the fiscal year 1913. Prior to its incorporation
Agreement Implementation .......... 4501 into the Code, it read as follows: ‘“The President is au-

PORTS, AND OFFICERS

CHAPTER 1—COLLECTION DISTRICTS,

thorized to reorganize the customs service and cause
estimates to be submitted therefor on account of the
fiscal year nineteen hundred and fourteen bringing the
total cost of said service for said fiscal year within a

Sec.

1. Organization of customs service. sum not exceeding $10,150,000 instead of $10,500,000, the

2. Rearrangement and limitation of districts; amount authorized to be expended therefor on account
changing locations. of the current fiscal year nineteen hundred and twelve;

3. Superintendence of collection of import du- in making such reorganization and reduction in ex-
ties. penses he is authorized to abolish or consolidate collec-

4 to ba. Omitted or Repealed. tion districts, ports, and subports of entry and delivery,

6. Designation of customs officers for foreign to discontinue needless offices and employments, to re-

service; status; rejection of designated cus-
toms officer; applicability of civil service
laws.
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duce excessive rates of compensation below amounts
fixed by law or Executive order, and to do all such
other and further things that in his judgment may be
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act, that the duty or duties shall not exceed a
specified ad valorem rate upon the articles pro-
vided for in such paragraph, no rate determined
under the provisions of this section upon such
articles shall exceed the maximum ad valorem
rate so specified.

(h) Definitions

For the purpose of this section—

(1) The term ‘‘domestic article’” means an
article wholly or in part the growth or product
of the United States; and the term ‘‘foreign ar-
ticle”” means an article wholly or in part the
growth or product of a foreign country.

(2) The term ‘“United States’ includes the
several States and Territories and the District
of Columbia.

(3) The term ‘‘foreign country’” means any
empire, country, dominion, colony, or protec-
torate, or any subdivision or subdivisions
thereof (other than the United States and its
possessions).

(4) The term ‘‘cost of production’, when ap-
plied with respect to either a domestic article
or a foreign article, includes, for a period
which is representative of conditions in pro-
duction of the article: (A) The price or cost of
materials, labor costs, and other direct
charges incurred in the production of the arti-
cle and in the processes or methods employed
in its production; (B) the usual general ex-
penses, including charges for depreciation or
depletion which are representative of the
equipment and property employed in the pro-
duction of the article and charges for rent or
interest which are representative of the cost
of obtaining capital or instruments of produc-
tion; and (C) the cost of containers and cov-
erings of whatever nature, and other costs,
charges, and expenses incident to placing the
article in condition packed ready for delivery.

(i) Rules and regulations of President

The President is authorized to make all need-
ful rules and regulations for carrying out his
functions under the provisions of this section.

() Repealed. Pub. L. 96-39, title II, § 202(a)(2)(D),
July 26, 1979, 93 Stat. 202

(k) Investigations prior to June 17, 1930

All uncompleted investigations instituted
prior to June 17, 1930, under the provisions of
sections 154 to 1591 of this title, including inves-
tigations in which the President has not pro-
claimed changes in classification or increases or
decreases in rates of duty, shall be dismissed
without prejudice; but the information and evi-
dence secured by the commission in any such in-
vestigation may be given due consideration in
any investigation instituted under the provi-
sions of this section.

(June 17, 1930, ch. 497, title III, §336, 46 Stat. 701;
Aug. 2, 1956, ch. 887, §2(d), 70 Stat. 946; Pub. L.
85-686, §9(c)(1), Aug. 20, 1958, 72 Stat. 679; Pub. L.
96-39, title II, §202(a)(2), July 26, 1979, 93 Stat.
202.)

1See References in Text note below.
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Editorial Notes

REFERENCES IN TEXT

Sections 154 to 159 of this title, referred to in subsec.
(k), were repealed by section 651(a)(1) of act June 17,
1930.

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in act Sept. 21, 1922, ch. 356, title III, §315, 42
Stat. 941. That section was superseded by section 336 of
act June 17, 1930, comprising this section, and repealed
by section 6561(a)(1) of the 1930 act.

AMENDMENTS

1979—Subsec. (b). Pub. L. 96-39, §202(a)(2)(A), struck
out subsec. (b) which related to the setting of ad valo-
rem rates based upon the American selling price of do-
mestic articles as would be necessary to equalize dif-
ferences in the costs of production.

Subsec. (c). Pub. L. 96-39, §202(a)(2)(B), substituted
‘‘changes in classification specified in any report” for
‘‘changes in classification and in basis of value speci-
fied in any report’’.

Subsec. (d). Pub. L. 96-39, §202(a)(2)(C), substituted
‘‘changes in classification specified in the report’ for
‘‘changes in classification or in basis of value specified
in the report”.

Subsec. (f). Pub. L. 96-39, §202(a)(2)(C), substituted
‘‘change in classification which has taken effect” for
‘‘change in classification or in basis of value which has
taken effect’.

Subsec. (j). Pub. L. 96-39, §202(a)(2)(D), struck out
subsec. (j) which authorized the Secretary of the Treas-
ury to make necessary rules and regulations for the
entry and declaration of foreign articles with respect to
which a change in the basis of value had been made.

Subsec. (k). Pub. L. 96-39, §202(a)(2)(C), substituted
‘‘changes in classification or increases or decreases’
for ‘‘changes in classification or in basis of value or in-
creases or decreases’’.

1958—Subsec. (a). Pub. L. 85-686 struck out provisions
which authorized the commission to adopt such reason-
able procedure and rules and regulations as it deemed
necessary to execute its functions under this section.
See section 1335 of this title.

1956—Subsec. (b). Act Aug. 2, 1956, struck out ‘‘(as de-
fined in section 1402(g))”’ after ‘‘selling price”.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 1979 AMENDMENT

Amendment by Pub. L. 96-39 effective July 1, 1980, see
section 204(a) of Pub. L. 96-39, set out as a note under
section 1401a of this title.

EFFECTIVE DATE OF 1956 AMENDMENT

Amendment by act Aug. 2, 1956, effective only as to
articles entered, or withdrawn from warehouse, for con-
sumption on or after thirtieth day following publica-
tion of the final list provided for in section 6(a) of said
act, set out in note under section 1402 of this title, see
section 8 of act Aug. 2, 1956, set out as an Effective Date
note under section 1401a of this title.

§ 1337. Unfair practices in import trade

(a) Unlawful activities; covered industries; defi-
nitions
(1) Subject to paragraph (2), the following are
unlawful, and when found by the Commission to
exist shall be dealt with, in addition to any
other provision of law, as provided in this sec-
tion:
(A) Unfair methods of competition and un-
fair acts in the importation of articles (other
than articles provided for in subparagraphs
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(B), (C), (D), and (E)) into the United States,
or in the sale of such articles by the owner,
importer, or consignee, the threat or effect of
which is—
(i) to destroy or substantially injure an in-
dustry in the United States;
(ii) to prevent the establishment of such
an industry; or
(iii) to restrain or monopolize trade and
commerce in the United States.

(B) The importation into the United States,
the sale for importation, or the sale within the
United States after importation by the owner,
importer, or consignee, of articles that—

(i) infringe a valid and enforceable United
States patent or a valid and enforceable
United States copyright registered under
title 17; or

(ii) are made, produced, processed, or
mined under, or by means of, a process cov-
ered by the claims of a valid and enforceable
United States patent.

(C) The importation into the United States,
the sale for importation, or the sale within the
United States after importation by the owner,
importer, or consignee, of articles that in-
fringe a valid and enforceable United States
trademark registered under the Trademark
Act of 1946 [15 U.S.C. 1051 et seq.].

(D) The importation into the United States,
the sale for importation, or the sale within the
United States after importation by the owner,
importer, or consignee, of a semiconductor
chip product in a manner that constitutes in-
fringement of a mask work registered under
chapter 9 of title 17.

(E) The importation into the United States,
the sale for importation, or the sale within the
United States after importation by the owner,
importer, or consigner, of an article that con-
stitutes infringement of the exclusive rights
in a design protected under chapter 13 of title
17.

(2) Subparagraphs (B), (C), (D), and (E) of para-
graph (1) apply only if an industry in the United
States, relating to the articles protected by the
patent, copyright, trademark, mask work, or de-
sign concerned, exists or is in the process of
being established.

(3) For purposes of paragraph (2), an industry
in the United States shall be considered to exist
if there is in the United States, with respect to
the articles protected by the patent, copyright,
trademark, mask work, or design concerned—

(A) significant investment in plant and
equipment;

(B) significant employment of labor or cap-
ital; or

(C) substantial investment in its exploi-
tation, including engineering, research and de-
velopment, or licensing.

(4) For the purposes of this section, the phrase
‘“‘owner, importer, or consignee’ includes any
agent of the owner, importer, or consignee.

(b) Investigation of violations by Commission

(1) The Commission shall investigate any al-
leged violation of this section on complaint
under oath or upon its initiative. Upon com-
mencing any such investigation, the Commis-
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sion shall publish notice thereof in the Federal
Register. The Commission shall conclude any
such investigation and make its determination
under this section at the earliest practicable
time after the date of publication of notice of
such investigation. To promote expeditious ad-
judication, the Commission shall, within 45 days
after an investigation is initiated, establish a
target date for its final determination.

(2) During the course of each investigation
under this section, the Commission shall consult
with, and seek advice and information from, the
Department of Health and Human Services, the
Department of Justice, the Federal Trade Com-
mission, and such other departments and agen-
cies as it considers appropriate.

(3) Whenever, in the course of an investigation
under this section, the Commission has reason
to believe, based on information before it, that
a matter, in whole or in part, may come within
the purview of part II of subtitle IV of this chap-
ter, it shall promptly notify the Secretary of
Commerce so that such action may be taken as
is otherwise authorized by such part II. If the
Commission has reason to believe that the mat-
ter before it (A) is based solely on alleged acts
and effects which are within the purview of sec-
tion 1671 or 1673 of this title, or (B) relates to an
alleged copyright infringement with respect to
which action is prohibited by section 1008 of
title 17, the Commission shall terminate, or not
institute, any investigation into the matter. If
the Commission has reason to believe the mat-
ter before it is based in part on alleged acts and
effects which are within the purview of section
1671 or 1673 of this title, and in part on alleged
acts and effects which may, independently from
or in conjunction with those within the purview
of such section, establish a basis for relief under
this section, then it may institute or continue
an investigation into the matter. If the Commis-
sion notifies the Secretary or the administering
authority (as defined in section 1677(1) of this
title) with respect to a matter under this para-
graph, the Commission may suspend its inves-
tigation during the time the matter is before
the Secretary or administering authority for
final decision. Any final decision by the admin-
istering authority under section 1671 or 1673 of
this title with respect to the matter within such
section 1671 or 1673 of this title of which the
Commission has notified the Secretary or ad-
ministering authority shall be conclusive upon
the Commission with respect to the issue of less-
than-fair-value sales or subsidization and the
matters necessary for such decision.

(c) Determinations; review

The Commission shall determine, with respect
to each investigation conducted by it under this
section, whether or not there is a violation of
this section, except that the Commission may,
by issuing a consent order or on the basis of an
agreement between the private parties to the in-
vestigation, including an agreement to present
the matter for arbitration, terminate any such
investigation, in whole or in part, without mak-
ing such a determination. Each determination
under subsection (d) or (e) shall be made on the
record after notice and opportunity for a hear-
ing in conformity with the provisions of sub-
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chapter II of chapter 5 of title 5. All legal and
equitable defenses may be presented in all cases.
A respondent may raise any counterclaim in a
manner prescribed by the Commission. Imme-
diately after a counterclaim is received by the
Commission, the respondent raising such coun-
terclaim shall file a notice of removal with a
United States district court in which venue for
any of the counterclaims raised by the party
would exist under section 1391 of title 28. Any
counterclaim raised pursuant to this section
shall relate back to the date of the original com-
plaint in the proceeding before the Commission.
Action on such counterclaim shall not delay or
affect the proceeding under this section, includ-
ing the legal and equitable defenses that may be
raised under this subsection. Any person ad-
versely affected by a final determination of the
Commission under subsection (d), (e), (f), or (g)
may appeal such determination, within 60 days
after the determination becomes final, to the
United States Court of Appeals for the Federal
Circuit for review in accordance with chapter 7
of title 5. Notwithstanding the foregoing provi-
sions of this subsection, Commission determina-
tions under subsections (d), (e), (f), and (g) with
respect to its findings on the public health and
welfare, competitive conditions in the United
States economy, the production of like or di-
rectly competitive articles in the United States,
and United States consumers, the amount and
nature of bond, or the appropriate remedy shall
be reviewable in accordance with section 706 of
title 5. Determinations by the Commission
under subsections (e), (f), and (j) with respect to
forfeiture of bonds and under subsection (h) with
respect to the imposition of sanctions for abuse
of discovery or abuse of process shall also be re-
viewable in accordance with section 706 of title
5.

(d) Exclusion of articles from entry

(1) If the Commission determines, as a result
of an investigation under this section, that
there is a violation of this section, it shall di-
rect that the articles concerned, imported by
any person violating the provision of this sec-
tion, be excluded from entry into the United
States, unless, after considering the effect of
such exclusion upon the public health and wel-
fare, competitive conditions in the TUnited
States economy, the production of like or di-
rectly competitive articles in the United States,
and United States consumers, it finds that such
articles should not be excluded from entry. The
Commission shall notify the Secretary of the
Treasury of its action under this subsection di-
recting such exclusion from entry, and upon re-
ceipt of such notice, the Secretary shall,
through the proper officers, refuse such entry.

(2) The authority of the Commission to order
an exclusion from entry of articles shall be lim-
ited to persons determined by the Commission
to be violating this section unless the Commis-
sion determines that—

(A) a general exclusion from entry of arti-
cles is necessary to prevent circumvention of
an exclusion order limited to products of
named persons; or

(B) there is a pattern of violation of this sec-
tion and it is difficult to identify the source of
infringing products.
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(e) Exclusion of articles from entry during inves-
tigation except under bond; procedures ap-
plicable; preliminary relief

(1) If, during the course of an investigation
under this section, the Commission determines
that there is reason to believe that there is a
violation of this section, it may direct that the
articles concerned, imported by any person with
respect to whom there is reason to believe that
such person is violating this section, be excluded
from entry into the United States, unless, after
considering the effect of such exclusion upon the
public health and welfare, competitive condi-
tions in the United States economy, the produc-
tion of like or directly competitive articles in
the United States, and United States consumers,
it finds that such articles should not be excluded
from entry. The Commission shall notify the
Secretary of the Treasury of its action under
this subsection directing such exclusion from
entry, and upon receipt of such notice, the Sec-
retary shall, through the proper officers, refuse
such entry, except that such articles shall be en-
titled to entry under bond prescribed by the Sec-
retary in an amount determined by the Commis-
sion to be sufficient to protect the complainant
from any injury. If the Commission later deter-
mines that the respondent has violated the pro-
visions of this section, the bond may be forfeited
to the complainant.

(2) A complainant may petition the Commis-
sion for the issuance of an order under this sub-
section. The Commission shall make a deter-
mination with regard to such petition by no
later than the 90th day after the date on which
the Commission’s notice of investigation is pub-
lished in the Federal Register. The Commission
may extend the 90-day period for an additional
60 days in a case it designates as a more com-
plicated case. The Commission shall publish in
the Federal Register its reasons why it des-
ignated the case as being more complicated. The
Commission may require the complainant to
post a bond as a prerequisite to the issuance of
an order under this subsection. If the Commis-
sion later determines that the respondent has
not violated the provisions of this section, the
bond may be forfeited to the respondent.

(3) The Commission may grant preliminary re-
lief under this subsection or subsection (f) to the
same extent as preliminary injunctions and
temporary restraining orders may be granted
under the Federal Rules of Civil Procedure.

(4) The Commission shall prescribe the terms
and conditions under which bonds may be for-
feited under paragraphs (1) and (2).

(f) Cease and desist orders; civil penalty for vio-
lation of orders

(1) In addition to, or in lieu of, taking action
under subsection (d) or (e), the Commission may
issue and cause to be served on any person vio-
lating this section, or believed to be violating
this section, as the case may be, an order direct-
ing such person to cease and desist from engag-
ing in the unfair methods or acts involved, un-
less after considering the effect of such order
upon the public health and welfare, competitive
conditions in the United States economy, the
production of like or directly competitive arti-
cles in the United States, and United States
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consumers, it finds that such order should not
be issued. The Commission may at any time,
upon such notice and in such manner as it deems
proper, modify or revoke any such order, and, in
the case of a revocation, may take action under
subsection (d) or (e), as the case may be. If a
temporary cease and desist order is issued in ad-
dition to, or in lieu of, an exclusion order under
subsection (e), the Commission may require the
complainant to post a bond, in an amount deter-
mined by the Commission to be sufficient to
protect the respondent from any injury, as a
prerequisite to the issuance of an order under
this subsection. If the Commission later deter-
mines that the respondent has not violated the
provisions of this section, the bond may be for-
feited to the respondent. The Commission shall
prescribe the terms and conditions under which
the bonds may be forfeited under this paragraph.
(2) Any person who violates an order issued by
the Commission under paragraph (1) after it has
become final shall forfeit and pay to the United
States a civil penalty for each day on which an
importation of articles, or their sale, occurs in
violation of the order of not more than the
greater of $100,000 or twice the domestic value of
the articles entered or sold on such day in viola-
tion of the order. Such penalty shall accrue to
the United States and may be recovered for the
United States in a civil action brought by the
Commission in the Federal District Court for
the District of Columbia or for the district in
which the violation occurs. In such actions, the
United States district courts may issue manda-
tory injunctions incorporating the relief sought
by the Commission as they deem appropriate in
the enforcement of such final orders of the Com-
mission.
(g) Exclusion from entry or cease and desist
order; conditions and procedures applicable
(1) If—

(A) a complaint is filed against a person
under this section;

(B) the complaint and a notice of investiga-
tion are served on the person;

(C) the person fails to respond to the com-
plaint and notice or otherwise fails to appear
to answer the complaint and notice;

(D) the person fails to show good cause why
the person should not be found in default; and

(E) the complainant seeks relief limited
solely to that person;

the Commission shall presume the facts alleged
in the complaint to be true and shall, upon re-
quest, issue an exclusion from entry or a cease
and desist order, or both, limited to that person
unless, after considering the effect of such ex-
clusion or order upon the public health and wel-
fare, competitive conditions in the TUnited
States economy, the production of like or di-
rectly competitive articles in the United States,
and United States consumers, the Commission
finds that such exclusion or order should not be
issued.

(2) In addition to the authority of the Commis-
sion to issue a general exclusion from entry of
articles when a respondent appears to contest an
investigation concerning a violation of the pro-
visions of this section, a general exclusion from
entry of articles, regardless of the source or im-
porter of the articles, may be issued if—
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(A) no person appears to contest an inves-
tigation concerning a violation of the provi-
sions of this section,

(B) such a violation is established by sub-
stantial, reliable, and probative evidence, and

(C) the requirements of subsection (d)(2) are
met.

(h) Sanctions for abuse of discovery and abuse of
process

The Commission may by rule prescribe sanc-
tions for abuse of discovery and abuse of process
to the extent authorized by Rule 11 and Rule 37
of the Federal Rules of Civil Procedure.

(i) Forfeiture

(1) In addition to taking action under sub-
section (d), the Commission may issue an order
providing that any article imported in violation
of the provisions of this section be seized and
forfeited to the United States if—

(A) the owner, importer, or consignee of the
article previously attempted to import the ar-
ticle into the United States;

(B) the article was previously denied entry
into the United States by reason of an order
issued under subsection (d); and

(C) upon such previous denial of entry, the
Secretary of the Treasury provided the owner,
importer, or consignee of the article written
notice of—

(i) such order, and

(ii) the seizure and forfeiture that would
result from any further attempt to import
the article into the United States.

(2) The Commission shall notify the Secretary
of the Treasury of any order issued under this
subsection and, upon receipt of such notice, the
Secretary of the Treasury shall enforce such
order in accordance with the provisions of this
section.

(3) Upon the attempted entry of articles sub-
ject to an order issued under this subsection, the
Secretary of the Treasury shall immediately no-
tify all ports of entry of the attempted importa-
tion and shall identify the persons notified
under paragraph (1)(C).

(4) The Secretary of the Treasury shall pro-
vide—

(A) the written notice described in para-
graph (1)(C) to the owner, importer, or con-
signee of any article that is denied entry into
the United States by reason of an order issued
under subsection (d); and

(B) a copy of such written notice to the
Commission.

(j) Referral to President

(1) If the Commission determines that there is
a violation of this section, or that, for purposes
of subsection (e), there is reason to believe that
there is such a violation, it shall—

(A) publish such determination in the Fed-
eral Register, and

(B) transmit to the President a copy of such
determination and the action taken under sub-
section (d), (e), (f), (g), or (i), with respect
thereto, together with the record upon which
such determination is based.

(2) If, before the close of the 60-day period be-
ginning on the day after the day on which he re-
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ceives a copy of such determination, the Presi-
dent, for policy reasons, disapproves such deter-
mination and notifies the Commission of his dis-
approval, then, effective on the date of such no-
tice, such determination and the action taken
under subsection (d), (e), (f), (g), or (i) with re-
spect thereto shall have no force or effect.

(3) Subject to the provisions of paragraph (2),
such determination shall, except for purposes of
subsection (c), be effective upon publication
thereof in the Federal Register, and the action
taken under subsection (d), (e), (f), (g), or (i),
with respect thereto shall be effective as pro-
vided in such subsections, except that articles
directed to be excluded from entry under sub-
section (d) or subject to a cease and desist order
under subsection (f) shall, until such determina-
tion becomes final, be entitled to entry under
bond prescribed by the Secretary in an amount
determined by the Commission to be sufficient
to protect the complainant from any injury. If
the determination becomes final, the bond may
be forfeited to the complainant. The Commis-
sion shall prescribe the terms and conditions
under which bonds may be forfeited under this
paragraph.

(4) If the President does not disapprove such
determination within such 60-day period, or if he
notifies the Commission before the close of such
period that he approves such determination,
then, for purposes of paragraph (3) and sub-
section (c) such determination shall become
final on the day after the close of such period or
the day on which the President notifies the
Commission of his approval, as the case may be.
(k) Period of effectiveness; termination of viola-

tion or modification or rescission of exclu-
sion or order

(1) Except as provided in subsections (f) and
(j), any exclusion from entry or order under this
section shall continue in effect until the Com-
mission finds, and in the case of exclusion from
entry notifies the Secretary of the Treasury,
that the conditions which led to such exclusion
from entry or order no longer exist.

(2) If any person who has previously been
found by the Commission to be in violation of
this section petitions the Commission for a de-
termination that the petitioner is no longer in
violation of this section or for a modification or
rescission of an exclusion from entry or order
under subsection (d), (e), (), (g), or (i)—

(A) the burden of proof in any proceeding be-
fore the Commission regarding such petition
shall be on the petitioner; and

(B) relief may be granted by the Commission
with respect to such petition—

(i) on the basis of new evidence or evidence
that could not have been presented at the
prior proceeding, or

(ii) on grounds which would permit relief
from a judgment or order under the Federal
Rules of Civil Procedure.

(1) Importation by or for United States

Any exclusion from entry or order under sub-
section (d), (e), (f), (g), or (i), in cases based on
a proceeding involving a patent, copyright,
mask work, or design under subsection (a)(l),
shall not apply to any articles imported by and
for the use of the United States, or imported for,
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and to be used for, the United States with the
authorization or consent of the Government.
Whenever any article would have been excluded
from entry or would not have been entered pur-
suant to the provisions of such subsections but
for the operation of this subsection, an owner of
the patent, copyright, mask work, or design ad-
versely affected shall be entitled to reasonable
and entire compensation in an action before the
United States Court of Federal Claims pursuant
to the procedures of section 1498 of title 28.

(m) “United States” defined

For purposes of this section and sections 1338
and 13401 of this title, the term ‘‘United States”
means the customs territory of the United
States as defined in general note 2 of the Har-
monized Tariff Schedule of the United States.
(n) Disclosure of confidential information

(1) Information submitted to the Commission
or exchanged among the parties in connection
with proceedings under this section which is
properly designated as confidential pursuant to
Commission rules may not be disclosed (except
under a protective order issued under regula-
tions of the Commission which authorizes lim-
ited disclosure of such information) to any per-
son (other than a person described in paragraph
(2)) without the consent of the person submit-
ting it.

(2) Notwithstanding the prohibition contained
in paragraph (1), information referred to in that
paragraph may be disclosed to—

(A) an officer or employee of the Commis-
sion who is directly concerned with—

(i) carrying out the investigation or re-
lated proceeding in connection with which
the information is submitted,

(ii) the administration of a bond posted
pursuant to subsection (e), (f), or (j),

(iii) the administration or enforcement of
an exclusion order issued pursuant to sub-
section (d), (e), or (g), a cease and desist
order issued pursuant to subsection (f), or a
consent order issued pursuant to subsection
(c),

(iv) proceedings for the modification or re-
scission of a temporary or permanent order
issued under subsection (d), (e), (f), (g), or (i),
or a consent order issued under this section,
or

(v) maintaining the administrative record
of the investigation or related proceeding,

(B) an officer or employee of the United
States Government who is directly involved in
the review under subsection (j), or

(C) an officer or employee of the United
States Customs Service who is directly in-
volved in administering an exclusion from
entry under subsection (d), (e), or (g) resulting
from the investigation or related proceeding
in connection with which the information is
submitted.

(June 17, 1930, ch. 497, title III, §337, 46 Stat. 703;
Proc. No. 2695, July 4, 1946, 11 F.R. 7517, 60 Stat.
1352; Pub. L. 85-686, §9(c)(1), Aug. 20, 1958, 72
Stat. 679; Pub. L. 93-618, title III, §341(a), Jan. 3,
1975, 88 Stat. 2053; Pub. L. 96-39, title I,

1See References in Text note below.
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§106(b)(1), title XI, §1105, July 26, 1979, 93 Stat.
193, 310; Pub. L. 96417, title VI, §604, Oct. 10,
1980, 94 Stat. 1744; Pub. L. 97-164, title I,
§§160(a)(5), 163(a)(4), Apr. 2, 1982, 96 Stat. 48, 49;
Pub. L. 98-620, title IV, §413, Nov. 8, 1984, 98 Stat.
3362; Pub. L. 100-418, title I, §§1214(h)(3), 1342(a),
(b), Aug. 23, 1988, 102 Stat. 1157, 1212, 1215; Pub.
L. 100-647, title IX, §9001(a)(7), (12), Nov. 10, 1988,
102 Stat. 3807; Pub. L. 102-563, §3(d), Oct. 28, 1992,
106 Stat. 4248; Pub. L. 103-465, title II,
§261(d)(1)(B)(ii), title III, §321(a), Dec. 8, 1994, 108
Stat. 4909, 4943; Pub. L. 104-295, §20(b)(11), (12),
(¢)(2), Oct. 11, 1996, 110 Stat. 3527, 3528; Pub. L.
106-113, div. B, §1000(a)(9) [title V, §5005(b)], Nov.
29, 1999, 113 Stat. 15636, 1501A-594; Pub. L. 108-429,
title II, §2004(d)(5), Dec. 3, 2004, 118 Stat. 2592.)

Editorial Notes
REFERENCES IN TEXT

The Trademark Act of 1946, referred to in subsec.
(a)(1)(C), is act July 5, 1946, ch. 540, 60 Stat. 427, also
popularly known as the Lanham Act, which is classi-
fied generally to chapter 22 (§1051 et seq.) of Title 15,
Commerce and Trade. For complete classification of
this Act to the Code, see Short Title note set out under
section 1051 of Title 15 and Tables.

The Federal Rules of Civil Procedure, referred to in
subsecs. (e)(3), (h), and (k)(2)(B)(ii), are set out in the
Appendix to Title 28, Judiciary and Judicial Procedure.

Section 1340 of this title, referred to in subsec. (m),
was omitted from the Code.

The Harmonized Tariff Schedule of the United States,
referred to in subsec. (m), is not set out in the Code.
See Publication of Harmonized Tariff Schedule note set
out under section 1202 of this title.

CODIFICATION

The reference to the Philippine Islands, formerly con-
tained in subsec. (k), was omitted because of independ-
ence of the Philippines proclaimed by the President of
the United States in Proc. No. 2695, issued pursuant to
section 1394 of Title 22, Foreign Relations and Inter-
course, and set out as a note thereunder.

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in act Sept. 21, 1922, ch. 356, title III, §316, 42
Stat. 943. That section was superseded by section 337 of
act June 17, 1930, comprising this section, and repealed
by section 651(a)(1) of the 1930 act.

AMENDMENTS

2004—Subsec. (a)(1)(E). Pub. L. 108-429, §2004(d)(5)(A),
realigned margins.

Subsec. (a)(2). Pub. L. 108-429, §2004(d)(5)(B),
stituted ““(D), and (E)”’ for “‘and (D).

1999—Subsec. (a)(1)(A). Pub. L. 106-113, §1000(a)(9)
[title V, §5005(b)(1)(A)(1)], substituted “(D), and (E)” for
“and (D).

Subsec. (a)(1)(E). Pub. L. 106-113, §1000(a)(9) [title V,
§5005(b)(1)(A)(i)], added subpar. (E).

Subsec. (a)(2), (3). Pub. L. 106-113, §1000(a)(9) [title V,
§5005(b)(1)(B)], substituted ‘“‘mask work, or design’ for
“or mask work”’.

Subsec. (). Pub. L. 106-113, §1000(a)(9) [title V,
§5005(b)(2)], substituted ‘‘mask work, or design’’ for ‘‘or
mask work” in two places.

1996—Subsec. (b)(3). Pub. L. 104-295, §20(c)(2), amended
Pub. L. 103465, §321(a)(1)(C)(i). See 1994 Amendment
note below.

Pub. L. 104-295, §20(b)(12), struck out ‘‘such section
and’ before ‘‘such part II”’ in first sentence.

Pub. L. 104-295, §20(b)(11), amended Pub. L. 103-465,
§261(d)(1)(B)(i1)(I). See 1994 Amendment note below.

1994—Subsec. (b). Pub. L. 103465, §321(a)(1)(A), struck
out ‘‘; time limits”’ after ‘‘Commission’ in heading.

sub-
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Subsec. (b)(1). Pub. L. 103-465, §321(a)(1)(B), sub-
stituted third and fourth sentences for ‘“The Commis-
sion shall conclude any such investigation, and make
its determination under this section, at the earliest
practicable time, but not later than one year (18
months in more complicated cases) after the date of
publication of notice of such investigation. The Com-
mission shall publish in the Federal Register its rea-
sons for designating any investigation as a more com-
plicated investigation. For purposes of the one-year
and 18-month periods prescribed by this subsection,
there shall be excluded any period of time during which
such investigation is suspended because of proceedings
in a court or agency of the United States involving
similar questions concerning the subject matter of such
investigation.”

Subsec. (b)(3). Pub. L. 103-465, §321(a)(1)(C)(ii), struck
out after fourth sentence ‘‘For purposes of computing
the 1-year or 18-month periods prescribed by this sub-
section, there shall be excluded such period of suspen-
sion.”

Pub. L. 103465, §321(a)(1)(C)(i), as amended by Pub. L.
104295, §20(c)(2), in first sentence, made technical
amendment to reference in original act which appears
in text as reference to ‘‘such part II’.

Pub. L. 103-465, §261(d)(1)(B)(i1)(I1)—(V), in second sen-
tence, struck out ‘1303, after ‘‘purview of section’ and
comma after 1671 and made technical amendment to
references to sections 1671 and 1673 of this title to cor-
rect references to corresponding sections of original
act, in third sentence, substituted 1671 for 1303,
1671,”, and in last sentence, struck out ‘“of the Sec-
retary under section 1303 of this title or’ after ‘““‘Any
final decision’ and substituted ‘1671 or’’ for ‘1303, 1671,
or’.

Pub. L. 103-465, §261(d)(1)(B)(ii)(I), as amended by
Pub. L. 104-295, §20(b)(11), in first sentence, struck out
reference to section 1303 of this title after ‘‘within the
purview’” and made technical amendment to reference
to part II of subtitle IV of this chapter by substituting
in the original ‘‘of subtitle B of title VII of this Act”
for ‘“‘of section 303 or of subtitle B of title VII of the
Tariff Act of 1930”.

Subsec. (c). Pub. L. 103-465, §321(a)(2), in first sen-
tence, substituted ‘‘an agreement between the private
parties to the investigation, including an agreement to
present the matter for arbitration’ for ‘‘a settlement
agreement’’, inserted after third sentence ‘‘A respond-
ent may raise any counterclaim in a manner prescribed
by the Commission. Immediately after a counterclaim
is received by the Commission, the respondent raising
such counterclaim shall file a notice of removal with a
United States district court in which venue for any of
the counterclaims raised by the party would exist
under section 1391 of title 28. Any counterclaim raised
pursuant to this section shall relate back to the date of
the original complaint in the proceeding before the
Commission. Action on such counterclaim shall not
delay or affect the proceeding under this section, in-
cluding the legal and equitable defenses that may be
raised under this subsection.”’, and inserted at end ‘‘De-
terminations by the Commission under subsections (e),
(f), and (j) with respect to forfeiture of bonds and under
subsection (h) with respect to the imposition of sanc-
tions for abuse of discovery or abuse of process shall
also be reviewable in accordance with section 706 of
title 5.”

Subsec. (d). Pub. L. 103-465, §321(a)(5)(A), designated
existing provisions as par. (1), substituted ‘‘there is a
violation” for ‘‘there is violation’ in first sentence,
and added par. (2).

Subsec. (e)(1). Pub. L. 103-465, §321(a)(3)(A), in last
sentence, substituted ‘‘prescribed by the Secretary in
an amount determined by the Commission to be suffi-
cient to protect the complainant from any injury. If
the Commission later determines that the respondent
has violated the provisions of this section, the bond
may be forfeited to the complainant.” for ‘“‘determined
by the Commission and prescribed by the Secretary.”

Subsec. (e)(2). Pub. L. 103-465, §321(a)(3)(B), inserted
at end “‘If the Commission later determines that the re-
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spondent has not violated the provisions of this sec-
tion, the bond may be forfeited to the respondent.”’
Subsec. (e)(4). Pub. L. 103-465, §321(a)(3)(C), added par.

4).

Subsec. (f)(1). Pub. L. 103-465, §321(a)(4), inserted at
end ‘“‘If a temporary cease and desist order is issued in
addition to, or in lieu of, an exclusion order under sub-
section (e), the Commission may require the complain-
ant to post a bond, in an amount determined by the
Commission to be sufficient to protect the respondent
from any injury, as a prerequisite to the issuance of an
order under this subsection. If the Commission later de-
termines that the respondent has not violated the pro-
visions of this section, the bond may be forfeited to the
respondent. The Commission shall prescribe the terms
and conditions under which the bonds may be forfeited
under this paragraph.”’

Subsec. (2)(2)(C). Pub. L. 103-465, §321(a)(5)(B), added
subpar. (C).

Subsec. (j)(3). Pub. L. 103-465, §321(a)(6), substituted
“shall, until such determination becomes final, be enti-
tled to entry under bond prescribed by the Secretary in
an amount determined by the Commission to be suffi-
cient to protect the complainant from any injury. If
the determination becomes final, the bond may be for-
feited to the complainant. The Commission shall pre-
scribe the terms and conditions under which bonds may
be forfeited under this paragraph.’” for ‘‘shall be enti-
tled to entry under bond determined by the Commis-
sion and prescribed by the Secretary until such deter-
mination becomes final.”

Subsec. (I). Pub. L. 103-465, §321(a)(8), substituted
“Court of Federal Claims’ for ““Claims Court’.

Subsec. (n)(2)(A). Pub. L. 103-465, §321(a)(T)(A),
amended subpar. (A) generally. Prior to amendment,
subpar. (A) read as follows: “‘an officer or employee of
the Commission who is directly concerned with car-
rying out the investigation in connection with which
the information is submitted,”.

Subsec. (n)(2)(C). Pub. L. 103465, §321(a)(7)(B), amend-
ed subpar. (C) generally. Prior to amendment, subpar.
(C) read as follows: ‘‘an officer or employee of the
United States Customs Service who is directly involved
in administering an exclusion from entry under this
section resulting from the investigation in connection
with which the information is submitted.”

1992—Subsec. (b)(3). Pub. L. 102-563 amended second
sentence generally. Prior to amendment, second sen-
tence read as follows: “‘If the Commission has reason to
believe the matter before it is based solely on alleged
acts and effects which are within the purview of section
1303, 1671, or 1673 of this title, it shall terminate, or not
institute, any investigation into the matter.”

1988—Subsec. (a). Pub. L. 100-418, §1342(a)(1), amended
subsec. (a) generally. Prior to amendment, subsec. (a)
read as follows: ‘“‘Unfair methods of competition and
unfair acts in the importation of articles into the
United States, or in their sale by the owner, importer,
consignee, or agent of either, the effect or tendency of
which is to destroy or substantially injure an industry,
efficiently and economically operated, in the United
States, or to prevent the establishment of such an in-
dustry, or to restrain or monopolize trade and com-
merce in the United States, are declared unlawful, and
when found by the Commission to exist shall be dealt
with, in addition to any other provisions of law, as pro-
vided in this section.”

Subsec. (b)(2). Pub. L. 100-418, §1342(b)(1)(A), sub-
stituted ‘“‘Department of Health and Human Services”
for “Department of Health, Education, and Welfare”.

Subsec. (b)(3). Pub. L. 100-418, §1342(b)(1)(B), sub-
stituted ‘‘Secretary of Commerce” for ‘‘Secretary of
the Treasury’’.

Subsec. (¢). Pub. L. 100-418, §1342(a)(2), inserted before
period at end of first sentence *‘, except that the Com-
mission may, by issuing a consent order or on the basis
of a settlement agreement, terminate any such inves-
tigation, in whole or in part, without making such a
determination’.

Pub. L. 100-418, §1342(b)(2), inserted reference to sub-
sec. (g) in two places.
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Subsec. (e). Pub. L. 100-418, §1342(a)(3), designated ex-
isting provisions as par. (1) and added pars. (2) and (3).

Subsec. (f)(1). Pub. L. 100-418, §1342(a)(4)(A), sub-
stituted “‘In addition to, or in lieu of,” for “In lieu of”.

Subsec. (£)(2). Pub. L. 100418, §1342(a)(4)(B), sub-
stituted “$100,000 or twice” for ‘‘$10,000 or’’.

Subsecs. (g2) to (i). Pub. L. 100-418, §1342(a)(5), added
subsecs. (g) to (i). Former subsecs. (g) to (i) redesig-
nated (j) to (1), respectively.

Subsec. (j). Pub. L. 100-418, §1342(a)(5)(A), redesig-
nated former subsec. (2) as (j). Former subsec. (j) redes-
ignated (m).

Subsec. (H(D)(B), (2), (3). Pub. L. 100-418, §1342(b)(3),
inserted reference to subsecs. (g) and (i).

Subsec. (k). Pub. L. 100418, §1342(b)(4), which directed
the substitution “(j)”’ for ‘‘(g)”’ was executed by making
that substitution in par. (1) and not in par. (2), as added
by Pub. L. 100-418, §1342(a)(6), to reflect the probable in-
tent of Congress.

Pub. L. 100-418, §1342(a)(6), as amended by Pub. L.
100-647, §9001(a)(7), designated existing provisions as
par. (1) and added par. (2).

Pub. L. 100-418, §1342(a)(5)(A), redesignated former
subsec. (h) as (k).

Subsec. (I). Pub. L. 100-418, §1342(b)(5), inserted ref-
erence to subsecs. (g) and (i).

Pub. L. 100-418, §1342(a)(7), substituted ‘‘a proceeding
involving a patent, copyright, or mask work under sub-
section (a)(1)” for ‘‘claims of United States letters pat-
ent” and ‘“‘an owner of the patent, copyright, or mask
work’’ for ‘‘a patent owner’’.

Pub. L. 100-418, §1342(a)(5)(A), redesignated former
subsec. (i) as (1).

Subsec. (m). Pub. L. 100-418, §1342(a)(5)(A), redesig-
nated former subsec. (j) as (m).

Pub. L. 100-418, §1214(h)(3), substituted ‘‘general note
2 of the Harmonized Tariff Schedule of the United
States’ for ‘‘general headnote 2 of the Tariff Schedules
of the United States’ .

Subsec. (n). Pub. L. 100-418, §1342(a)(8), added subsec.
(n).

Subsec. (n)(2)(B). Pub. L. 100-647, §9001(a)(12), sub-
stituted “‘subsection (j)*’ for ‘‘subsection (h)”.

1984—Subsec. (c). Pub. L. 98-620 inserted ‘‘, within 60
days after the determination becomes final,”” after “‘ap-
peal such determination”.

1982—Subsec. (c¢). Pub. L. 97-164, §163(a)(4), sub-
stituted ‘‘Court of Appeals for the Federal Circuit” for
“‘Court of Customs and Patent Appeals’.

Subsec. (i). Pub. L. 97-164, §160(a)(5), substituted
“United States Claims Court’ for ‘‘Court of Claims’’.

1980—Subsec. (¢). Pub. L. 96-417 provided that the ap-
peal of determinations to the United States Court of
Customs and Patent Appeals be reviewed in accordance
with chapter 7 of title 5 and substituted provision that
review of findings concerning the public health and
welfare, competitive conditions in the United States
economy, the production of like or directly competitive
articles in the United States, and United States con-
sumers, the amount and nature of bond, or the appro-
priate remedy, be in accordance with section 706 of title
5 for provision giving such court jurisdiction to review
determinations in same manner and subject to same
limitations and conditions as in case of appeals from
decisions of the United States Customs Court.

1979—Subsec. (b)(3). Pub. L. 96-39, §1105(a), sub-
stituted ‘‘a matter, in whole or in part,” for ‘‘the mat-
ter” and inserted provisions relating to matters based
solely or in part on alleged acts and effects within the
purview of section 1303, 1671, or 1673 of this title.

Pub. L. 96-39, §106(b)(1), substituted “part II of sub-
title IV of this chapter” for ‘‘the Antidumping Act,
19217

Subsec. (¢). Pub. L. 96-39, §1105(c), substituted ‘“Any
person adversely affected by a final determination of
the Commission under subsection (d), (e), or (f)”” for
“Any person adversely affected by a final determina-
tion of the Commission under subsection (d) or (e)”.

Subsec. (f). Pub. L. 96-39, §1105(b), designated existing
provisions as par. (1) and added par. (2).
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1975—Subsec. (a) Pub. L. 93-618 substituted ‘‘Commis-
sion” for ‘“‘President’ and ‘‘as provided in this section’’
for ‘‘as hereinafter provided’.

Subsec. (b). Pub. L. 93-618 designated existing provi-
sions as first sentence of par. (1), substituted ‘The
Commission shall investigate any alleged violation of
this section’ for ‘“To assist the President in making
any decisions under this section the commission is au-
thorized to investigate any alleged violation hereof” in
first sentence of par. (1) as so designated, and added re-
mainder of par. (1) and pars. (2) and (3).

Subsec. (¢). Pub. L. 93-618 substituted provisions cov-
ering determinations by the Commission and appeals to
the United States Court of Customs and Patent Appeals
for provisions covering all aspects of hearings and re-
view as part of investigations of unfair practices in im-
port trade.

Subsec. (d). Pub. L. 93-618 substituted provisions cov-
ering the exclusion of articles from entry, formerly
covered in subsec. (e), for provisions directing that
final findings of the Commission be transmitted with
the record to the President, covered by subsec. (g).

Subsec. (e). Pub. L. 93-618 substituted provisions cov-
ering the entry of articles under bond during investiga-
tion, formerly covered in subsec. (f), for provisions cov-
ering the exclusion of articles from entry, covered by
subsec. (d).

Subsec. (f). Pub. L. 93-618 added subsec. (f). Provisions
of former subsec. (f) covering entry of articles under
bond are covered by subsec. (e).

Subsec. (g). Pub. L. 93-618 substituted provisions cov-
ering referral to the President, formerly covered by
subsec. (d), for provisions covering the continuance of
exclusion, covered by subsec. (h).

Subsec. (h). Pub. L. 93-618 substituted provisions cov-
ering the period of effectiveness, formerly covered by
subsec. (g), for provisions defining ‘“‘United States’,
covered by subsec. (j).

Subsec. (i). Pub. L. 93-618 added subsec. (i).

Subsec. (j). Pub. L. 93-618 added subsec. (j) defining
“United States’’, formerly covered by subsec. (h).

1958—Subsec. (c). Pub. L. 85-686 struck out ‘‘under
and in accordance with such rules as it may promul-
gate’” after ‘‘commission shall make such investiga-
tion”. See section 1335 of this title.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by section 261(d)(1)(B)(ii) of Pub. L.
103-465 effective on effective date of title II of Pub. L.
103-465, Jan. 1, 1995, see section 261(d)(2) of Pub. L.
103-465, set out as a note under section 1315 of this title.

Pub. L. 103-465, title III, §322, Dec. 8, 1994, 108 Stat.
4947, provided that: ‘“The amendments made by this
subtitle [subtitle C (§§321, 322) of title III of Pub. L.
103-465, enacting sections 1368 and 1659 of Title 28, Judi-
ciary and Judicial Procedure, and amending this sec-
tion and section 1446 of Title 28] apply—

‘(1) with respect to complaints filed under section

337 of the Tariff Act of 1930 [19 U.S.C. 1337] on or after

the date on which the WTO Agreement enters into

force with respect to the United States [Jan. 1, 1995],

or

‘(2) in cases under such section 337 in which no
complaint is filed, with respect to investigations ini-
tiated under such section on or after such date.”

EFFECTIVE DATE OF 1988 AMENDMENTS

Amendment by Pub. L. 100-647 applicable as if such
amendment took effect on Aug. 23, 1988, see section
9001(b) of Pub. L. 100-647, set out as an Effective and
Termination Dates of 1988 Amendments note under sec-
tion 58c of this title.

Amendment by section 1214(h)(3) of Pub. L. 100-418 ef-
fective Jan. 1, 1989, and applicable with respect to arti-
cles entered on or after such date, see section 1217(b)(1)
of Pub. L. 100-418, set out as an Effective Date note
under section 3001 of this title.

Document: 117

TITLE 19—CUSTOMS DUTIES

Page: 65 Filed: 05/21/2025

Page 124

Pub. L. 100-418, title I, §1342(d), Aug. 23, 1988, 102 Stat.
1216, provided that:

“(1)(A) Subject to subparagraph (B), the amendments
made by this section [amending this section and repeal-
ing section 1337a of this title] shall take effect on the
date of the enactment of this Act [Aug. 23, 1988].

‘“(B) The United States International Trade Commis-
sion is not required to apply the provision in section
337(e)(2) of the Tariff Act of 1930 [19 U.S.C. 1337(e)(2)] (as
amended by subsection (a)(3) of this section) relating to
the posting of bonds until the earlier of—

‘(1) the 90th day after such date of enactment; or

‘“(ii) the day on which the Commission issues in-
terim regulations setting forth the procedures relat-
ing to such posting.

‘“(2) Notwithstanding any provision of section 337 of
the Tariff Act of 1930, the United States International
Trade Commission may extend, by not more than 90
days, the period within which the Commission is re-
quired to make a determination in an investigation
conducted under such section 337 if—

‘“(A) the Commission would, but for this paragraph,
be required to make such determination before the
180th day after the date of enactment of this Act; and

‘“(B) the Commission finds that the investigation is
complicated.”’

EFFECTIVE DATE OF 1982 AMENDMENT

Amendment by Pub. L. 97-164 effective Oct. 1, 1982,
see section 402 of Pub. L. 97-164, set out as a note under
section 171 of Title 28, Judiciary and Judicial Proce-
dure.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-417 applicable with respect
to civil actions commenced on or after Nov. 1, 1980, see
section 701(b)(2) of Pub. L. 96-417, set out as a note
under section 251 of Title 28, Judiciary and Judicial
Procedure.

EFFECTIVE DATE OF 1979 AMENDMENT

Amendment by section 106(b)(1) of Pub. L. 96-39 effec-
tive Jan. 1, 1980, see section 107 of Pub. L. 96-39, set out
as an Effective Date note under section 1671 of this
title.

Amendment by section 1105 of Pub. L. 96-39 effective
July 26, 1979, see section 1114 of Pub. L. 96-39, set out
as an Effective Date note under section 2581 of this
title.

EFFECTIVE DATE OF 1975 AMENDMENT

Pub. L. 93-618, title III, §341(c), Jan. 3, 1975, 88 Stat.
2056, provided that: ‘““The amendments made by this
section [amending this section and section 1337 of this
title] shall take effect on the 90th day after the date of
the enactment of this Act [Jan. 3, 1975], except that, for
purposes of issuing regulations under section 337 of the
Tariff Act of 1930 [this section], such amendments shall
take effect on the date of the enactment of this Act
[Jan. 3, 1975]. For purposes of applying section 337(b) of
the Tariff Act of 1930 [subsec. (b) of this section] (as
amended by subsection (a) [as amended by section
341(a) of Pub. L. 93-618]) with respect to investigations
being conducted by the International Trade Commis-
sion under section 337 of the Tariff Act [this section] on
the day prior to the 90th day after the date of the en-
actment of this Act [Jan. 3, 1975], such investigations
shall be considered as having been commenced on such
90th day.”

TRANSFER OF FUNCTIONS

For transfer of functions, personnel, assets, and li-
abilities of the United States Customs Service of the
Department of the Treasury, including functions of the
Secretary of the Treasury relating thereto, to the Sec-
retary of Homeland Security, and for treatment of re-
lated references, see sections 203(1), 551(d), 552(d), and
567 of Title 6, Domestic Security, and the Department
of Homeland Security Reorganization Plan of Novem-
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ber 25, 2002, as modified, set out as a note under section
542 of Title 6. For establishment of U.S. Customs and
Border Protection in the Department of Homeland Se-
curity, treated as if included in Pub. L. 107-296 as of
Nov. 25, 2002, see section 211 of Title 6, as amended gen-
erally by Pub. L. 114-125, and section 802(b) of Pub. L.
114-125, set out as a note under section 211 of Title 6.

CONGRESSIONAL FINDINGS AND PURPOSES RESPECTING
PART 3 OF PUB. L. 100-418

Pub. L. 100-418, title I, §1341, Aug. 23, 1988, 102 Stat.
1211, provided that:

‘‘(a) FINDINGS.—The Congress finds that—

‘(1) United States persons that rely on protection
of intellectual property rights are among the most
advanced and competitive in the world; and

‘“(2) the existing protection under section 337 of the
Tariff Act of 1930 [this section] against unfair trade
practices is cumbersome and costly and has not pro-
vided United States owners of intellectual property
rights with adequate protection against foreign com-
panies violating such rights.

““(b) PURPOSE.—The purpose of this part [part 3
(8§1341, 1342) of subtitle C of title I of Pub. L. 100-418,
amending this section, repealing section 1337a of this
title, and enacting provisions set out as a note above]
is to amend section 337 of the Tariff Act of 1930 to make
it a more effective remedy for the protection of United
States intellectual property rights.”

Executive Documents

ASSIGNMENT OF CERTAIN FUNCTIONS

Memorandum of President of the United States, July
21, 2005, 70 F.R. 43251, provided:

Memorandum for the United States Trade Represent-
ative

By the authority vested in me by the Constitution
and the laws of the United States of America, including
section 301 of title 3, United States Code, I hereby as-
sign to you the functions of the President under section
337(3)(1)(B), section 337(j)(2), and section 337(j)(4) of the
Tariff Act of 1930, as amended (19 U.S.C. 1337(j)(1), (j)(2),
and (j)(4)).

You are authorized and directed to publish this
memorandum in the Federal Register.

GEORGE W. BUSH.

§1337a. Repealed. Pub. L. 100-418,
§1342(c), Aug. 23, 1988, 102 Stat. 1215

Section, act July 2, 1940, ch. 515, 54 Stat. 724, related
to importation of products produced under process cov-
ered by claims of unexpired patent.

title I,

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF REPEAL

Repeal effective Aug. 23, 1988, see section 1342(d) of
Pub. L. 100-418, set out as an Effective Date of 1988
Amendment note under section 1337 of this title.

§ 1338. Discrimination by foreign countries
(a) Additional duties

The President when he finds that the public
interest will be served shall by proclamation
specify and declare new or additional duties as
hereinafter provided upon articles wholly or in
part the growth or product of, or imported in a
vessel of, any foreign country whenever he shall
find as a fact that such country—

(1) Imposes, directly or indirectly, upon the
disposition in or transportation in transit
through or reexportation from such country of
any article wholly or in part the growth or
product of the United States any unreasonable
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charge, exaction, regulation, or Ilimitation
which is not equally enforced upon the like ar-
ticles of every foreign country; or

(2) Discriminates in fact against the com-
merce of the United States, directly or indi-
rectly, by law or administrative regulation or
practice, by or in respect to any customs, ton-
nage, or port duty, fee, charge, exaction, clas-
sification, regulation, condition, restriction,
or prohibition, in such manner as to place the
commerce of the United States at a disadvan-
tage compared with the commerce of any for-
eign country.

(b) Exclusion from importation

If at any time the President shall find it to be
a fact that any foreign country has not only dis-
criminated against the commerce of the United
States, as aforesaid, but has, after the issuance
of a proclamation as authorized in subdivision
(a) of this section, maintained or increased its
said discriminations against the commerce of
the United States, the President is authorized, if
he deems it consistent with the interests of the
United States, to issue a further proclamation
directing that such products of said country or
such articles imported in its vessels as he shall
deem consistent with the public interests shall
be excluded from importation into the United
States.

(c) Application of proclamation

Any proclamation issued by the President
under the authority of this section shall, if he
deems it consistent with the interests of the
United States, extend to the whole of any for-
eign country or may be confined to any subdivi-
sion or subdivisions thereof; and the President
shall, whenever he deems the public interests re-
quire, suspend, revoke, supplement, or amend
any such proclamation.

(d) Duties to offset commercial disadvantages

Whenever the President shall find as a fact
that any foreign country places any burden or
disadvantage upon the commerce of the United
States by any of the unequal impositions or dis-
criminations aforesaid, he shall, when he finds
that the public interest will be served thereby,
by proclamation specify and declare such new or
additional rate or rates of duty as he shall de-
termine will offset such burden or disadvantage,
not to exceed 50 per centum ad valorem or its
equivalent, on any products of, or on articles
imported in a vessel of, such foreign country;
and thirty days after the date of such proclama-
tion there shall be levied, collected, and paid
upon the articles enumerated in such proclama-
tion when imported into the United States from
such foreign country such new or additional rate
or rates of duty; or, in case of articles declared
subject to exclusion from importation into the
United States under the provisions of subdivi-
sion (b) of this section, such articles shall be ex-
cluded from importation.

(e) Duties to offset benefits to third country

Whenever the President shall find as a fact
that any foreign country imposes any unequal
imposition or discrimination as aforesaid upon
the commerce of the United States, or that any
benefits accrue or are likely to accrue to any in-
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equipment and property employed in the pro-
duction of the article and charges for rent or
interest which are representative of the cost
of obtaining capital or instruments of produc-
tion; and (C) the cost of containers and cover-
ings of whatever nature, and other costs,
charges, and expenses incident to placing the
article in condition packed ready for delivery.

(1) Rules and regulations of President

The President is authorized to make all need-
ful rules and regulations for carrying out his
functions under the provisions of this section.

(j) Repealed. Pub. L. 96-39, title II, §202(a)}(2)D),
July 26, 1979, 93 Stat. 202

(k) Investigations prior to June 17, 1930

All uncompleted investigations instituted
prior to June 17, 1930, under the provisions of
sections 154 to 159 of this title, including inves-
tigations in which the President has not pro-
claimed changes in classification or increases or
decreases in rates of duty, shall be dismissed
without prejudice; but the information and evi-
dence secured by the commission in any such
investigation may be given due consideration in
any investigation instituted under the provi-
sions of this section.

(June 17, 1930, ch, 497, title III, § 336, 46 Stat.
701; Aug. 2, 1956, ch. 887, § 2(d), 70 Stat. 946;
Aug, 20, 1958, Pub. L. 85-686, § 9(cX1), 72 Stat.
679; July 26, 1979, Pub. L. 96-39, title II,
§ 202(a)(2), 93 Stat. 202.)

REFERENCES IN TEXT

Sections 154 to 159, referred to in subsec. (k), were
repealed by section 651(a)(1) of act June 17, 1930.

PRIOR PROVISIONS

Provisions similar to those of this section were con-
tained in act Sept, 21, 1922, ch. 356, title 11I, § 315, 42
Stat. 941. That section was supcrseded by section 336
of the Tariff Act of 1930, comprising this section, and
was repealed by section 651(a)(1) of the 1930 act.

AMENDMENTS

1979—Subsec. (b). Pub, L. 96-39, §202(a)(2)A),
struck out subsec. (b) which related to the setting of
ad valorem rates based upon the American selling
price of domestic articles as would be necessary to
equalize differences in the costs of production,

Subsec. (¢). Pub. L. 96-39, § 202(a)(2)(B), substituted
*changes in classification specified in any report” for
“changes in classification and in basis of value speci-
fied in any report”.

Subsec, (d), Pub, L. 96-39, § 202(a)(2)(C), substituted
“changes in classification specified in the report” for
“changes in classification or in basis of value specified
in the report”.

Subsec, (). Pub, L. 96-39, § 202(a)(2)X(C), substituted
~change in classification which has taken effect"” for
»change In classitication or in basis of value which has
taken effect”.

Subsec. (j). Pub. L. 96-39, § 202(aX2XD), struck out
subsec. (J) which had authorized the Secretary of the
Treasury to make necessary rules and regulations for
. the entry and declaration of foreign articles with re-
spect to which a change in the basis of vaiue had been
made.

Subsec. (k). Pub. L. 96-39, § 202(a}2XC), substituted
»changes in classification or Increases or decreases”
for "‘changes in classification or in basis of vatue or in-
creases or decreases’.

1958—Subsec. (a). Pub. L. 85-686 eliminated provi-
sions which authorized the commission to adopt such
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reasonable procedure and rules and regulations as it
decmed necessary to execute its functions under this
section. See section 1335 of this title.

1956—Subsec, (b). Act Aug. 2, 1956, eliminated “(as
defined in sectlon 1402(g))"” following the words *'sell-
ing price”.

EFrFeCTIVE DATE OF 1979 AMENDMENT

Amendment by Pub, L. 96-39 effeetive July 1, 1980,
see section 204(a) of Pub, L. 96-39, set out as an Etfec-
tive Date of 1979 Amendment note under section
1401a of this title,

EFFECTIVE DATE OF 1956 AMENDMENT

Amendment by act Aug. 2, 1956, effective only as to
articles entered, or withdrawn from warehouse, for
consumption on or after the thirtieth day following
publication of the final list provided for in section 6(a)
of said act, set out in note under section 1402 of this
title, sce section 8 of act Aug. 2, 1956, set out as an Ef-
fective Date note under section 1401a of this title.

CROSS REFERENCES

Section not to apply to any article with respect to
which a forelgn trade agreement has been concluded

. pursuant to section 1351 et seq. of this title, see sec-

tion 1352 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

Thls section is referred to in sections 1352, 1484 of
this title.

§ 1337. Unfair practices in import trade

(a) Unfair methods of competition declared unlawful

Unfair methods of competition and unfair
acts in the importation of articles into the
United States, or in their sale by the owner, im-
porter, consignee, or agent of either, the effect
or tendency of which is to destroy or substan-
tially injure an industry, efficiently and eco-
nomically operated, in the United States, or to
prevent the establishment of such an industry,
or to restrain or monopolize trade and com-
merce in the United States, are declared unlaw-
ful, and when found by the Commission to exist
shall be dealt with, in addition to any other
provisions of law, as provided in this section.

(b) Investigation of violations by Commission; time
limits

(1) The Commission shall investigate any al-
leged violation of this section on complaint
under oath or upon its initiative. Upon com-
mencing any such investigation, the Commis-
sion shall publish notice thereof in the Federal
Register. The Commission shall conclude any
such investigation, and make its determination
under this section, at the earliest practicable
time, but not later than one year (18 months in
more complicated cases) after the date of publi-
cation of notice of such investigation. The Com-
mission shall publish in the Federal Register its
reasons for designating any investigation as a
more complicated investigation. For purposes
of the one-year and 18-month periods pre-
scribed by this subsection, there shall be ex-
cluded any period of time during which such in-
vestigation is suspended because of proceedings
in a court or agency of the United States in-
volving similar questions concerning the subject
matter of such investigation.
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(2) During the course of each investigation
under this section, the Commission shall con-
sult with, and seek advice and information
from, the Department of Health and Human
Services, the Department of Justice, the Feder-
al Trade Commission, and such other depart-
ments and agencies as it considers appropriate.

(3) Whenever, in the course of an investiga-
tion under this section, the Commission has
reason to believe, based on information before
it, that a matter, in whole or in part, may come
within the purview of section 1303 of this title
or of part II of subtitle IV of this chapter, it
shall promptly notify the Secretary of the
Treasury so that such action may be taken as is
otherwise authorized by such section and such
part I1. If the Commission has reason Lo believe
the matter before it is based solely on alleged
acts and effects which are within the purview
of section 1303, 1671, or 1673 of this title, it
shall terminate, or not institute, any investiga-
tion into the matter. If the Commission has
reason Lo believe the matter before it is based
in part on alleged acts and effects which are
within the purview of section 1303, 1671, or
1673 of this title, and in part on alleged acts
aud effects which may, independently from or
in conjunction with those within the purview of
such section, establish a basis for relief under
this section, then it may institute or continue
an investigation into the matter. If the Com-
mission notifies the Secretary or the adminis-
tering authority (as defined in section 1677(1)
of this title) with respect to a matter under this
paragraph, the Commission may suspend its in-
vestigation during the time the matter is before
the Secretary or administering authority for
final decision. For purposes of computing the 1-
year or 18-month periods prescribed by this
subsection, there shall be excluded such period
of suspension. Any final decision of the Secre-
tary under section 1303 of this title or by the
administering authority under section 1671 or
1673 of this title with respect to the matter
within such section 1303, 1671, or 1673 of this
title of which the Commission has notified the
Secretary or administering authority shalt be
conclusive upon the Commission with respect
to the issue of less-than-fair-value sates or sub-
sidization and the matters necessary for such
decision,

(¢) Determinations; review

The Commission shall determine, with re-
spect to each investigation conducted by it
under this section, whether or not there is a
violation of this section. Each determination
under subsection (d) or (e) of Lhis section shall
be made on the record after notice and oppor-
tunity for a hearing in conformity with the pro-
visions of subchapter II of chapter 5 of title 5.
All legal and equitable defenses may be pre-
sented in all cases. Any person adversely affect-
ed by a final determination of the Commission
under subsection (d), (e), or (f) of this section
may appeal such determination to the United
States Court of Appeals for the Federal Circuit
for review in accordance with chapter 7 of title
5. Notwithstanding the foregoing provisions of
this subsection, Commission determinations
under subsections (d), (e), and (f) of this section
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with respect to its findings on the public health
and welfare, competitive conditions in the
United States economy. the production of like
or directly competitive articles in the United
States, and United States consumers, the
amount and nature of bond, or the appropriate
remedy shall be reviewable in accordance with
section 706 of title 5.

(d) Exclusion of articles from entry

If the Commission determines, as a result of
an investigation under this section, that there
is violation of this section, it shall direct that
the articles concerned, imported by any person
violating the provision of this section, be ex-
cluded from entry into the United States,
unless, after considering the effect of such ex-
clusion upon the public health and welfare,
competitive eonditions in the United States
economy, the production of like or directly
competitive articles in the United States, and
United States consumers, it finds that such ar-
ticles should not be excluded from entry. The
Commission shall notify the Secretary of the
Treasury of its action under this subsection di-
recting such exclusion from entry, and upon re-
ceipt of such notice, the Secretary shall,
through the proper officers refuse such entry.

(e) Exclusion of articles from entry during investiga-
tion except under bond

If, during the course of an investigation
under this seetion, the Commission determines
that there is reason to believe that there is a
violation of this section, it may direct that the
articles concerned, imported by any person
with respect to whom there is reason to believe
that such person is violating this section, be ex-
cluded from entry into the United States,
unless, after considering the effect of such ex-
clusion upon the public health and welfare,
competitive conditions in the United States
economy, the production of like or directly
competitive articles in the United States, and
United States consumers, it finds that such ar-
ticles should not be excluded from entry. The
Commission shall notify the Secretary of the
Treasury of its action under this subsection di-
recting such exclusion from entry, and upon re-
ceipt of such notice, the Secretary shall,
through the proper officers, refuse such entry,
except that such articles shall be entitled to
entry under bond determined by the Commis-
sion and prescribed by the Secretary.

(f) Cease and desist orders; civil penaity for violation
of orders

(1) In lieu of taking action under subsection
(d) or (e) of this section, the Commission may
issue and cause to be served on any person vio-
lating this section, or believed to be violating
this section, as the case may be, an order direct-
ing such person to cease and desist from engag-
ing in the unfair methods or acts involved,
unless after considering the effect of such order
upon the public health and welfare, competi-
tive conditions in the United States economy,
the production of like or directly competitive
articles in the United States, and United States
consumers, it finds that such order should not
be issued. The Commission may at any time,
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upon such notice and in such manner as it
deems proper, modify or revoke any such order,
and, in the case of a revocation, may take
action under subsection (d) or (e) of this sec-
tion, as the case may be.

(2) Any person who violates an order issued
by the Commission under paragraph (1) after it
has become final shall forfeit and pay to the
United States a civil penalty for each day on
which an importation of articles, or their sale,
occurs in violation of the order of not more
than the greater of $10,00n or the domestic
value of the articles entered or sold on such day
in violation of the order. Such penalty shall
accrue to the United States and may be recov-
ered for the United States in a civil action
brought by the Commission in the Federal Dis-
trict Court for the District of Columbia or for
the district in which the violation occurs. In
such actions, the United States district courts
may issue mandatory injunctions incorporating
the relief sought by the Commission as they
deem appropriate in the enforcement of such
final orders of the Commission.

(g) Referral to President

(1) If the Commission determines that there
is a violation of this section, or that, for pur-
poses of subsection (e) of this section, there is
reason to believe that there is such a violation,
it shall—

(A) publish such determination in the Fed-
eral Register, and

(B) transmit to the President a copy of such
determination and the action taken under
subsection (d), (e), or (f) of this section, with
respect thereto, together with the record
upon which such determination is based.

(2) If, before the close of the 60-day period
beginning on the day after the day on which he
receives a copy of such determinatlon, the
President, for policy reasons, disapproves such
determination and notifies the Commission of
his disapproval, then, effective on the date of
such notice, such determination and the action
taken under subsection (d), (e), or (f) of this
section with respect thereto shall have no force
or effect.

(3) Subject to the provisions of paragraph (2),
such determination shall, except for purposes
of subsection (¢) of this section, be effective
upon publication thereof in the Federal Regis-
ter, and the action taken under subsection (d),
(e), or (f) of this section, with respect thereto
shall be effective as provided in such subsec-
tions, except that articles directed to be ex-
cluded from entry under subsection (d) of this
section or subject to a cease and desist order
under subsection (f) of this section shall be en-
titled to entry under bond determined by the
Commission and prescribed by the Secretary
until such determination becomes final.

(4) If the President does not disapprove such
determination within such 60-day period, or if

. he notifies the Commission before the close of

such period that he approves such determina-
tion, then, for purposes of paragraph (3) and
subsection (¢) of this section such determina-
tion shall become final on the day after the
close of such period or the day on which the
President notifies the Commission of his ap-
proval, as the case may be.
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(h) Period of effectiveness

Except as provided in subsections (f) and (g)
of this section, any exclusion from entry or
order under this section shall continue in effect
until the Commission finds, and in the case of
exclusion from entry notifies the Secretary of
the Treasury, that the conditions which led to
sucl:h exclusion from entry or order no longer
exist.

(i) Importation by or for United States

Any exclusion from entry or order under sub-
section (d), (e), or (f) of this section, in cases
based on claims of United States letters patent,
shall not apply to any articles imported by and
for the use of the United States, or imported
for, and to be used for, the United States with
the authorization or consent of the Govern-
ment. Whenever any article would have been
excluded from entry or would not have been en-
tered pursuant to the provisions of such subsec-
tions but for the operation of this subsection, a
patent owner adversely affected shall be enti-
tled to reasonable and entire compensation in
an action before the United States Claims
Court pursuant to the procedures of section
1498 of title 28.

(j) Definition of United States

For purposes of this section and sections 1338
and 1340 of this title, the term “United States”
means the customs territory of the United
States as defined in general headnote 2 of the
Tariff Schedules of the United States.

(June 17, 1930, ch. 497, title III, § 337, 46 Stat.
703; Proc. No. 2695, July 4, 1946, 11 F.R. 75117,
60 Stat. 1352; Aug. 20, 1958, Pub, L. 85-686,
§ 9(e)(l), 72 Stat. 679; Jan. 3, 1975, Pub. L.
93-618, title III, § 341(a), 88 Stat. 2053; July 286,
1979, Pub, L. 96-39, title I, § 106(bX1), title XI,
§ 1105, 93 Stat. 193, 310; Oct. 17, 1979, Pub. L,
96-88, title VvV, §509(b), 93 Stat. 695, Oct. 10,
1980, Pub. L. 96-417, title VI, § 604, 94 Stat.
1744; Apr. 2, 1982, Pub. L. 97-164, title I,
§§ 160(a)(5), 163(a)(4), 96 Stat. 48, 49.)

REFERENCES IN TEXT

Section 1340 of this title, referred to in subsec. (}),
was omitted from the Code.

General headnote 2 of the Tariff Schedules of the
United States, referred to in subsec. (j), Is set out
under section 1202 of this title.

CODIFICATION

In subsec., (b)(3), “such part” was substituted for
“such Act”, meaning the Antidumping Act, 1921, to re-
flect the probable intent of Congress. See 1979
Amendment note below regarding subsec. (bX3).

The reference to the Philippine Islands, formerly
contained in subsec. (h), was omitted because of
independence of the Philippines proclaimed by the
President of the United States in Proc. No. 2695,
issued pursuant to section 1394 of Title 22, Foreign
Relations and Intercourse and set out as a note there-
under,

PRIOR PROVISIONS

Provisions similar to those of this section were con-
tained in act Sept. 21, 1922, ch. 356, title III, § 316, 42
Stat. 943. That section was superseded by section 337
of the Tariff Act of 1930, comprising this section, and
was repealed by section 651(a)(1) of the 1930 act.
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§ 578. Motor boat defined. [Repealed.]

This section (Act May 29, 1028, c. 852, § 708, 45 Stat.
881) was o et el by Act June 17, 1930, c. 4907,
Title 1V, § 651 (a) (1), 46 Stat, 762. See section 1001,
par. 370.
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Chapter 4—~TARIFF ACT OF 1930
SUBTITLE I.—~DUTIABLE LIST

Articleg dutiable, and rates; schedules,

SUBTITLE 1L—FREE LI1ST
Free list.

SUBTITLE III.—SPECIAL PROVISIONS
PART I.—MISCELLANEOUS

Philippine Islands.

Puerto Rico—Exemption from internal-revenue taxes,
Countervailing duties.

Marking of imported articles.

(a) Manner of marking.

(b) Additional duties for fallure to mark.

(c) Delivery withheld until marked.

{d) Penalties.

(e) Effective date. .

Immorai articles—Importation prohibited.

(a) Prohibition of importation.

(b) Penalty on Government officers. .
Cattie, sheep, Swine, and meats—Importation prohib-

ited in certain cases.

(a) Rinderpest and foot-und-mout.:h disease,

(b) Meats unfit for human food.

(c) Regulations. )
Convict-made goods—Importation prohibited.
Temporary free importation under bond for exporta-

tion.
Supplies for certain vessels. .

(a) Exemption from customs duties and internal-

revenue tax.

(b) Drawback. .

Free importation of mercbandise recovered from
sunken and abandoned vessels.

Bonded manufacturing warehouses.

Bonded smeiting warehouses.

Drawback and refunds. .

(a) Articles made from imported mercbandise.

(b) Substitution for drawback purposes,

(c) Mercbandise not conforming to sample or

speciflcations.

(d) Flavoring extracts and medicinal or toilet

preparations.
(e; Imported salt for curing fish.
(f) Exportation of meats cured with imported

salt, .

(g) Materials for construction and equipment of
vessels built for foreigners.

(h) Time limitation on exportatlon.

(i; Reguiations.

(j) Source of payment.

Reimpotgtation of tax-free exports.

Effective date of rates of duty.

Cuban reciprocity treaty not affected.

Tobacco products—Exportation free of duty or in-

ternal-revenue tax.
Emergencies,
Duty on coffee imported into Puerto Rico,

a. Duty on coffee; ratiflcation of duties imposed by

Legislature of Punerto Rico.
Regiprocal agreements relating to advertising mat-
er.

PART II.—UNITED STATES TARIFF COMMISSION

Organization of the commission.

a) Membership.

b) Terms of office.

¢) Chairman, vice chairman, and salary.
General powers.
Personnel.
Application of civil-service law.
Expenses.
Otlices and supplies.
Principal office at Washington,
Office at New York,
Official seal.
igations.
lnvestigations and reports.
Investigations of tariff relations.
Investigation of Paris Economy Pact.
Information for I’resident and Congress.
Definitions.
[Cost of crude petroleum; ascertainment by

Tariff Commission.] [Executed.]

Reports to President and Congress,
ony and production of papers.
) Authority to obtain information.
) Witnesses and evidence.
) Mandamus.

(d) Depositions. .

(e) Fees and mileage of witnesses.

(f) Statements under oath.
Cooperation with other agencies.
Penalty for disclosure of trade secrets.
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1336. Equalization of costs of production.
(a) Change of classification or duties.
" {b) Change to American selling price.
(c) Proclamation by the President.
(d; Effective date of rates and changes.
(e) Ascertainment of differences in costs of
production.
(1) In the case of a domestic article.
(2) In the case of a foreign article.
- () Modification of changes in duty.

(g) Prohibition against transfers from the free
list to the dutiable list or from the duti-
able list to the free list.

(h) Definitions,

?) Rules and regulations of President.

J) Rules and Tregulations of Secretary of

(k) 1 estighty for to J
nvestigations prior to June 17, 1930.

1337. TUnfair practices in import trade.
(a) Uxifah‘; ;nethods of competition declared un-

awful.
(b) Investigations of violations by commission.
(c) Hearings and review.
d) Transmission of findings to President.
e% Exclusion of articles from entry,
f) Entry under bond.
g) Continuance of exelusion.
h) Definition.
1338. Discrimination by foreign countries,
a) Additional duties.
b; Exclusion from importation.
§c Application of proclamation.
d) Duties to offset commercial disadvantages.
e) Duties to offset benefits to third country.
f) Forfeiture of articles.
g) Ascertninment by commission of discrimi-
nations.
(h) Rules and regulations of Secretary of Treas-

ury.
(1) Definition.
1339. Effect of reenactment of existing law.
1340. Domestic value—Conversion of rates.
(a; Conversion of rates by commission.
gb Report to Congress by commission.
¢) Data to be furnished by Secretary of Treas-
ury. and Secretary of Commerce.
(d) Definitions.
1341. Interference with functions or commission.
(a) Interfering with or influencing the commis-
sion or its employees.
(b) Penalty,
(¢) Definition.

PART IIL—PROMOTION OF FORBIGN TRADE

1351. Foreign trade agrcements.

(a) Authority of President; modification of du-
ties; altering import restrictions.

Eb; Cubgl; preferential customs treatmeut,

c Dufg:)esd and other import restrictiong de-

ined,

1352. Equa]izn_tion of costs of production; classification ;
flour in bonded warehouses; termination of agree-
ments ; terminatiou of authority of President.

1353. Indebtedness of foreign countries, effect on.

1354. Notice of intention to negotiate agreement ; oppor-
tunity to be heard; President to seek information

and advice.
SUBTITLE IV-—ADMINISTRATIVE PROVISIONS
ParT L—DEFINITIONS

1401, Miscellaneous,

(a) Vessel
(b) Vehicle.
(¢) Merchandise,
(qd) Person,
fe) Master,
f) Day.
g) Night.
h) Collector.
i) Comptrolier of customs,
(J) Appraiser.
(k) United States.
1402. Value,
(a) Dasis.
(b; Review of appraiser’s decislon.
¢) Foreign value,
d) Export value,
e) United States value.
§f) Cost of production.
g) American selling price.

PArRT II.-—REPORT, ENTRY, AND UNLADING OF VESSELS AND
VEHICLES

1431, Manifest—Requirement, form, and contents,
1432, Manifest to specify sea and ship’s stores.

' 1433. Report of arrival.

1434. Entry of American vessels.

1435. Entry of foreign vesseis.

1435a. Entry; duties of master; performance by llcensed
deck officer or purser,

1436. Failure to report or cnter vessel

1437. Documents returned at clearance.

1438, Unlawful return of foreign vessel's papers.

1439. Deliverg' of manifest.

1440. Correction of manifest.

1441. Vessels not required to enter.
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1502,
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Resldue cargo.

Cargo for different ports—manifest and permit.

Arrival at another port.

Penalties for failure to have permit and certified
manifest.

Supplies and stores retained on board.

Place of entry and unlading,

Unlading.

(a) Permits and preliminary entries,
(b) Speclnl-deliverg permit. .

Unlading at port of en r{.

Unlading on Sundays, holidays, or at night,

Same—Ezxtra compensation.

Lading on Sundays, holidays, or at night.

Lading and unlading of merchandise or baggage—
Penalties.

Unlading of passengers—Pensalty.

Boarding and discharging Inspectors.

Compgnsation and expenses of inspectors between
ports,

Time for unlading.

Bulk cargo, time for unlading.

Contiguous countries—Report and manifest.

Saxfne—-Penulties for failure to report or file mant
est.,

Same—Inspection.

Same—Forfeiture.

Smne—Sealed vessels and vehicles.

Same—Penaltles in connection with sealed vessels and
vehicles.

Same—=Supplies.

II1.—ASCERTAINMENT, COLLECTION, AND RECOVERY OF
DuTIES

Invoice—Contents.
a) In general.
b) Shipments not purchased and not shipped by
manufacturer. )
c¢) Purchases in different consular districts.
d) Exceptions by reguiations.
Certifled invoice.
}a; Certification in general.
b) Declaration,
(¢) Making and signing.
d) Certified under existing law.
e) Disposition.
f) Certification by others than American consul,
(g) Effective date,
Consignee as owner of merchandise.
Entry of merchandise.
&) Requirement and time.
Eb} Production of certified involce,
¢) Production of bill of iading.
d) Signing and contents.
e} Statistical enumeration.
f) Packages included.
g) Statement of cost of production.
(h) Entry on carrier’s certiflcate.
(i) Entry on duplicate bill of lading.
(3) Release of merchandise.
Declaration.
(a) Requiremeut—Form and contenta.
§b Books and periodicals.

[4 gents,
(d) [Liability of consignee for increased dutles.]
(e) Separate forms for purchase and nonpur-
chase importations.
(f) Deceased or insolvent persons—Partnerships
and corporations.
Adminlstration of oaths.
(a) Customs oflicers.
éb Postmasters.
¢) No compensation.
Value in entry—Amendment.
Appraisement of merchandise,
Additional duties.
General orders.
a; Incompiete entry.
b) At request of consignee.
Unclaimed merchandise.
Destruction of abandoned or forfeited merchandise,
Proceeds of sale.
Expense of weighing and measuring.
Partnership bond.
Examination of baggage.
Same—Penaltles,
Entry under regulations,
(a) Authorized for certain merchandise,
(b) Application of general provisions.
Examination of merchandise,
Duties of appraising officers.
{a Appraiser.
b) Reports of appraiser’s subordinates.
¢) Chief assistant and deputy appraisers.
d) Asslstant appraisers.
e} Examiners.
(f) Acting apprafser.
Notice of appraisement—Reappraisement.
Regulations for appraisement and classification.
a) Powers of Secretary of the Treasury.
b) Reversal of Secretary’s rulings.
¢) Duties of customs officers.
Dutiable value, .
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(b) Entries pending reappralsement,
(c) Basis of rate.

. Construction of section 1503 (b).

Coverlngs and containers.
Payment of duties.
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Allowance for abandonment and damage.
}1) Abandonment within thirty days.
2) Perishable merchandise, condemned,
Tare and draft.
Commingllng of goods.
Examination of importer and others.
Penaities for refusal to give testimony,
Inspection of importer's books.
Deposit of duty receipts.
Collector's immunity.
Protest against collector’s decisions.
Same; review of decisions.
Appeal or protest by American producers,
(n; Value.
éb Classification,
c¢) Hearing and determination.
(d) Inspection of documents.
Frivolous protest or appeal.
United States Customs Court.
Publication of decisions of customs court.
Refunds by Secretary of Treasury.
(a) Authorized.
(1) Excess deposit.
(2) Erroneous charges,
3) Clerical error.
4) Household goods.
(b) Appropriation,
Reliquidation on account of fraud.
Conversion of currency. .
Comptrollers of customs.
Deposit of reimbursable charges.
Details to District of Columbia from fleld service.
Mercbandise bearing American trade-mark.
(a) Importation prohibited.
(b) Seizure and forfeiture.
(¢) Injunction and damages.
Importation of wild mammals and birds in violation
of foreign law,
(a) Importation prohibited,
Eb) Forfeiture.
c) Section not to apply In certain cases.
51 Prohibited importations.
2) Scientific or educational purposes.
(3) Certain migratory game birds.

IV.—TRANSPORTATION, IN BOND AND WAREHOUSING OF
MERCHANDISE

Bonding of carriers.
Entry for immediate transportation.
Entry for transportation and exportation,
Transportation through contiguous countries,
Bonded warehouses,
Same—Regulations for establishing.
Entry for warehouse—Warehouse period—Drawback,
No remission or refund after detivery of merchandise,
Warehouse goods deemed abandoned after three years.
Leasing of warehouses.
Public stores.
Manipulation in warehouse.
Aliowance for loss—Abandonment of
goods,

(a) Allowance,

(b} Abandonment.
Liens.
Cartage.

o
PART V.—ENFORCEMENT PROVISIONS

Boarding vessels, .
Search of persons and baggage—Reguiations,
Certification of manifest.
Falsity or lack of manifest—Penalties.
Departure before report or entry.
Unlawful unlading—Exception.
Uniawful transshipment.
Transportation betwecen American ports via forelgn
ports.

Unlawful reianding.
False drawback ciaim.
Fraud—Personal penaities.
Same—Penaity against goods.
Smuggling and clandestine importations,

a) Fraud on revenue.

(b; Importation contrary to law.

(c) Presumptions.
Libel of vessels and vehicles.
Searches and seizures.

ga; Warrant.

b) Entry upon property of others.
Buildings on boundary.
Fraudulent treatment of goods in warchouse,
Offenses relating to seals—Unlawful removal of goods

from customs custody.

Officers not to be interested in vessels or cargo.
Gratuities.
Bribery.
Seizure—Report to coilector.
Same—Collector’s reports.
Same—Drosecution.
Same—Custody.
Same—Appraisement.
fame—Value $1,000 or less.
Same—Claims—Judiclal condemnation,
Same—Summary forfeiture and sale.
Same—Value more than $1,000. '
Same—Saje unlawful.
Same—Summary sale.
Dlsgpositlon of proceeds 8f forfeited property.
Release of seized property.
Burden of proof in forfeiture proceedings.

warehouse
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1616. Compromigse of Government claims prohibited—Ex-
ception.
1617. Compromise of Government claims by Secretary of
Treasury. *
1618. Remission or mitigation of penalties.
1619. Award of compensation to informers,
1620. Same—United States officers.
1621. Limitation of actions,
1622. Foreign landing certificates.
1623. Security. ,
(a) Bonds.
(b) Deposits in lieu of bonds.
1624. General regulations.
PART VI.—MISCELLANEOUS PROVISIONS
1641, Customhouse brokers.
(a) Regulations for licensing.
?b) Revocation or suspension.
¢) Appeal from Secretary’s decision.
(d) Regulations by Secretary.
(e) Repeal.
1642. Investigation of methods of valuation.
1643. Application of customs reorganijzation act.
1644, Application of section 177 of Title 49.
1645. Travel and subsistence.
(a; Transfers in foreign countries.
sb Transfer of household and personai effects.
c¢) Transportation on foreign ships.
1646. Tenure and retirement of judges of the United States
Court of Customs and Patent Appeals.
1647 Rexiewatl)f decisions of Court of Customs and Patent
Appeals,
1648. TUncertified checks, United States notes, and nationai
bank notes receivable for customs duties.
1649. Change in designation of customs attachés,
1650. Appointment of deputy commissioner of customa.
1651. Repeals.
(a) Specific repeais.
(b) Generai repeal,
(c) Rights and liahilities under acts repealed or
modified.
(d) Certain acts not affected.
1652, Separability of provisions.
1653. Effective date of chapter.
1654. Short title.

SUBTITLE 1.-DUTIABLE LIST

Section 1001. Articles dutiable, and rates; sched-
ules. Except as otherwise specially provided for in
this chapter, there shall be levied, collected, and paid
upon all articles when imported from any foreign
country into the United States or into any of its pos-
sessions (except the Philippine Islands, the Virgin
Islands, American Samoa, and the island of Guam)
the rates of duty which are prescribed by the sched-
ules and paragraphs of the dutiable list of this title,
namely :

ScHEDULE 1.—CHEMICALS, OILS, AND PAINTS

ParagraPH 1. Acids and acid anhydrides: Acetic
acid containing by weight not more than 65 per centum
_of acetic acid, 134 cents per pound; containing by
weight more than 65 per centum, 2 cents per pound;
acetic anhydride, 3% cents per pound; boric acid, 1
cent per pound; chloroacetic acid, 5 cents per pound;
citrie acid, 17 cents per pound; formic acid, 3 cents
per pound; lactie acid, containing by weight of lactic
acid less than 30 per centum, 2 cents per pound; 30
per centum or more and less than 55 per centum, 4
cents per pound; and 55 per centum or more, 9 cents
per pound: Provided, That any lactic-acid anhydride
present shall be determined as lactic acid and included
as such: And provided further, That the duty on lac-
tic acid shall not be less than 25 per centum ad
valorem ; tannic acid, tannin, and extracts of nutgalls,
containing by weight of tannic acid less than 50 per
centum, 5 cents per pound ; 50 per centwin or more and
not medicinal, 11 cents per pound; 50 per centum or
more and medicinal, 18 cents per pound; tartaric acid,
8 cents per pound; arsenic acid, 3 cents per pound;
gallic acid, 6 cents per pound; oleic acid or red oil, 20
per centumm ad valorem; oxalic acid, 6 cents per
pound ; phosphoric acid, 2 cents per pound ; pyrogallic
acid, 12 cents per pound; carbon dioxide, weighing
with immediate containers and carton, one pound or
less per carton, 1 cent per pound on contents, inime-
diate containers, and carton;-and all other acids and
acid anhydrides not specially provided for, 25 per
centum ad valorem.

PaR. 2. Acetaldehyde, aldol or acetaldol, aldehyde
ammonia, butyraldehyde, crotonaldehyde, paracetalde-
hyde; ethylene chlorohydrin, propylene chlorohydrin,
butylene chlorohydrin; ethylene dlchloride, propylene,
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dichloride, butylene dichloride; ethylene oxide, propy-
lene, oxide, butyiene oxide; ethylene glycol, propylene
glycol, butylene glycol, and all other glycols or di-
hydric aleohols; moncethanolamine, diethanolamine,
triethanolamine, ethylene diamine, and all other ly-
droxy alkyl amines and alkylene diamines; allyl alco-
hol, crotonyl aleohol, vinyl aleohol, and all other olefin
or unsaturated altoliols; homologues and polymers of
all the foregoing ; ethers, esters, salts, and nitrogenous
compounds of any of the foregoing, whether polymer-
ized or unpolymerized; and mixtures in chief value of
any one or more of the foregoing; all the foregoing
not specially provided for, 6 cents per pound and 30
per centum ad valorem.

PAg. 3. Acetone and ethyl methyl ketone, and their
homologues, and acetone oil, 20 per centum ad
valorem.

Par. 4. Alcohol: Amyl, butyl, hexyl, and propyl, all
the foregoing whether primary, secondary, or tertiary;
fusel oil; and mixtures in chief value of any one or
more -of the foregoing, 6 cents per pound; methyl or
wood (or methanol), 18 cents per gallon; and ethyl
for nonbeverage purposes only, 15 cents per gallon.

PAR. 5. All chemical elements, all chemical salts, and
compounds, all medicinal preparations, and all combi-
nations and mixtures of any of the foregoing, all the
foregoing obtained naturally or artificially and not
specially provided for, 25 per centum ad valorem.

Pagr. 6. Aluminum hydroxide or refined bauxite, one-
half of 1 cent per pound; potassium aluminum sul-
phate or potash alum and ammonjum aluminum sul-
phate or ammonia alum, three-fourths of 1 cent per
pound; aluminum sulphate, alum cake or aluminous
cake, containing not more than 15 per centum of
alumina and more iron than the equivalent of one-
tenth of 1 per centum of ferric oxide, one-fifth of 1
cent per pound; containing more than 15 per centum
of alumina or not more iron than the equivalent of
one-tenth of 1 per centum of ferric oxide, three-eighths
of 1 cent per pound; all other aluminum salts and
compounds not specially provided- for, 25 per centum
ad valorem.

Par. 7. Ammonium carbonate and bicarbonate, 2
cents per pound; ammonium chloride, 134 cents per
pound; ammonium nitrate, 1 cent per pound; ammo-
nium perchlorate and ammonium phosphate, 1% cents
per pound; liquid anhydrous ammonia, 2%, cents per
pound.

PAr. 8 Antimony: Oxide, 2 cents per pound; tartar
emitic or potassium-antimony tartrate, 6 cents per
pound ; sulphides and other antimony salts and com-
pounds, not specially provided for, 1 cent per pound
and 25 per centum ad valorem.

Pag. 9. Argols, tartar, and wine lees, containing 90
per centum or more of potassium bitartrate, 5 cents
per pound; cream cf tartar, 5 cents per pound; Ro-
chelle salts or potassium-sodium tartrate, 5 cents per
pound,

- PAr. 10. Balsams: Copaiba, fir or Canada, Peru,
tolu, styrax, and all other balsanis, all the foregoing
which are natural and unconipounded, 10 per centum
ad valorem : Provided, That no article containing alco-
hol shall be classified for duty under this paragraph.

Par. 11. Amber and amberoid unmanufactured, not
specially provided for, 50 cents per pound; synthetic
gums and resins not specially provided for, 4 cents
per pound and 30 per centum ad valorem; arabic or
senegal, one-half of 1 cent per pound.

PARr, 12, Barium carbonate, precipitated, 13 cents
per pound; barium chloride, 2 cents per pound;
bariuin dioxide, 6 cents per pound ; barium hydroxide,
1% cents per pound; barium nitrate, 2 cents per
pound; and barium oxide, 2% cents per pound.

Par. 13. Blackings, powders, liquids, and creams
for cleaning or polishing, not specially provided for,
25 per centum ad valorem : Provided, That no prepara-
tions containing aleohol shall be classified for duty
under this paragraph,

PAR. 14. Bleaching powder or chlorinated
three-tenths of 1 cent per pound.

Par. 15. Caffeine, $1.25 per pound; caffeine citrate,
75 cents per pound; compounds of caffeine, 25 per
centum ad valorem ; theobromine, 75 cents per pound.

lime,
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make such rules and regulations as he may deem
necessary for the entry and declaration of foreign
articles of the class or kind of articles with respect
to which a change in basis of value has been made
under the provisions of subdivision (b) of this sec-
tion, and for the form of invoice required at time of
entry.

(k) Investigations prior to June 17, 1930. All
uncompleted investigations instituted prior to June 17,
1930, under the provisions of sections 154 to 159 of
this title, including investigations in which the Presi-
dent has not proclaimed changes in classification or
in basis of value or increases or decreases in rates of
duty, shall be dismissed without prejudice; but the
information and evidence secured by the commission
in any such investigation may be given due considera-
tion in any investigation instituted under the provi-
sions of this section. (June 17, 1930, c. 497, Title III,
§ 336, 46 Stat. 701.)

§ 1337. Unfair practices in import trade—(a) Un-
fair methods of competition declared unlawful. Un-
fair methods of competition and unfair acts in the
importation of articles into the United States, or in
their sale by the owner, importer, consignee, or agent
of either, the effect or tendency of which is to destroy
or substantially injure an industry, efficiently and
economically operated, in the United States, or to pre-
vent the establishment of such an industry, or to
restrain or monopolize trade and commerce in the
United States, are hereby declared unlawful, and when
found by the President to exist shall be dealt with,
in addition to any other provisions of law, as here-
inafter provided.

(b) Investigations of violations by commission.
To assist the President in making any decisions under
this section the commission is hereby authorized to
investigate any alleged violation hereof on complaint
under oath or upon its initiative.

(¢) Hearings and review. The commission shali
make such investigation under and in accordance
with such rules as it may promulgate and give such
notice and afford such hearing, and when deemed
proper by the commission such rehearing, with oppor-
tunity to offer evidence, oral or written, as it may
deem sufficient for a full presentation of the facts
involved in such investigation. The testimony in
every such investigation shall be reduced to writing,
and a transcript thereof with the findings and recom-
mendation of the commission shall be the official rec-
ord of the proceedings and findings in the case, and
in any case where the findings in such investigation
show a violation of this section, a copy of the findings
shall be promptly mailed or delivered to the importer
or consignee of such articles. Such findings, if sup-
ported by evidence, shall be conclusive, except that
a rehearing may be granted by the commission and
except that, within sucb time after said findings are
made and in sucb manner as appeals may be taken
from decisions of the United States Customs Counrt,
an appeal may be taken from said findings upon a
question or questions of law only to the United States
Court of Customs and Patent Appeals by the im-
porter or consignee of such articles. If it shall be
shown to the satisfaction of said court that further
evidence should be taken, and that there were rea-
sonable grounds for the failure to adduce such evi-
dence in the proceedings before the commission, said
court may order such additional evidence to be taken
before the commission in such manner and upon such
terms and conditions as to the court may seem proper.
The commission may modify its findings as to the
facts or make new findings by reason of additional
evidence, which, if supported by evidcnce, shall be
conclusive as to the facts except that within such
time and in such manner an appeal may be taken as
aforesaid upon a question or questions of law only.
The judgment of said court shall be final.

(d) Transmission of findings to President. The
final findings of the commission shall be transmitted
with the record to the President.

TITLE 19.—CUSTOMS DUTIES
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(e) Exclusion of articles from entry. Whenever
the existence of any such unfair method or act shall
be established to the satisfaction of the President
he shall direct that the articles concerned in such
unfair methods or acts, imported by any person vio-
lating the provisions of this chapter, shall be excluded
from entry info the United States, and upon informa-
tion of such action by the President, the Secretary
of the Treasury shall, through the proper officers,
refuse such entry. The decision of the President shall
be conclusive.

(f) Entry under bond. Whenever the President -
has reason to believe that any articte is offered or
sought to be offered for entry into the United States
in violation of this section but has not information
sufficient to satisfy him thereof, the Secretary of the
Treasury shall, upon his request in writing, forbid
entry thereof until such investigation as the Presi-
dent may deem necessary sball be completed; except
that such articles shall be entitled to entry under
bond prescribed by tbe Secretary of the Treasury.

(g) Continuance of exclusion. Any refusal of
entry under this section shall continue in effect until
the President sball find and instruct the Secretary of
the Treasury that the conditions which led to such
refusal of entry no longer exist.

(b) Definition. When used in this section and in
sections 1338 and 1340, the term “ United States” in-
cludes tbe several States and Territories, the District
of Columbia, and all possessions of the United States
except the Philippine Islands, the Virgin Islands,
American Samoa, and the island of Guam. (June 17,
1930, c. 497, Title III, § 337, 46 Stat. 703.)

§ 1338. Discrimination by foreign countries—(a
Additional duties. The President when he finds tgla)t
the public interest will be served thereby shall by
proglamation specify and declare new or additional
dut}es as hereinafter provided upon articles wholly
or In part the growth or product of, or imported in a
vessel of, any foreign country whenever he shall find
as a fact that such country—

(1) Imposes, directly or indirectly, upon the dis-
position in or transportation in transit through or
ree;{portatxon from such country of any article wholly
or in part the growth or product of the United States
any upreasonable charge, exaction, regulation, or
limitation which is not equally enforced upon theylike
articles of every foreign country: or

(2) I_)iscriminates in fact against the commerce of
the ]jmted States, directly or indirectly, by law or
administrative regulation or practice, by or in respect
to any customs, tonnage, or port duty, fee, charge
exaction, classification, regulation, condition, restrici
tion, or prohibition, in such manner as to place the
commerce of the United States at a disadvantage
compared with the commerce of any foreign country.

(b) Exclusion from importation. If at any time
tl_le President shall find it to be a fact that any for-
eign country has not only discriminated against the
commerce of the United States, as aforesaid, but has,
after the issuance of a proclamation as authorized in
subdivision (a) of this section, maintained or in-
creased its said discriminations against the commerce
of the United States, the President is hereby author-
ized, if he deems it consistent with the interests of
the United States, to issue a further proclamation
directing that such products of said country or such
articles imported in its vessels as he shall deem con-
sistent with the public interests shall be excluded
from importation into the United States.

(c) Application of proclamation. Any proclama-
tion issued by tbe President under the authority of
this section shall, if he deems it consistent with the
interests of the United States, extend to the whole
of any foreign country or may be confined to any
subdivision or subdivisions thereof ; and the President
shall, whenever he deems the public interests require,
suspend, revoke, supplement, or amend any such
proclamation.
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858 SIXTY-SEVENTH CONGRESS. Sess. IT. Cms. 350,351,356 1922.

yhpprovel to dwest  “Sme. 2451. That every such B,df'udicution shall be approved by the
R 5 sec 2451, p 419, Secretary of the Interior and shall operate only to divest the Unuited
amended States oI the title to the land embraced thereby, without prejudice to
the rights of conflicting claimants.
onue of pew patents  ‘“Sge. 2456, That where patents have been already issued on entries
standing which are approved by the Secretary of the Interior, the Commis-
argadee U3 p 449, sioner of the General Land Office, upon the canceling of the outstand-
g ]]J)a,tent, is authorized to issue a new patent, on such approval, to

to the persen who made the entry, his heirs or assigns.”
Approved September 20, 1922.

e i OHLAP. 351.—An Act Authorizing the Secretary of the Tnterior to issue patent to
~[Public, No. 3177 l.assen County, of California, for certain lands, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United

fublielands | oo States of America in Congress assembled, That the Secretary of the
County, Caht, for Interior be, and he hereby is, authorized and directed to issue patent
Y to Lassen County, California, for the following tract of public land,

to wit: The northeast quarter of the southeast quarter of section

four, township thirty-seven north, range eleven east, Mount Diablo

base and meridian, Susanville land district, in the State of California,

Payment. upon payment therefor to the Secretary of the Interior for the Govern-
ment of the United States the full sum of $1.25 per acre, which patent

shall be issued upon the express condition that Lassen County shall

promsn oo, US€ said tract of land for county uses and purposes only: Provided,
user, ete That whenever said lands cease to be used by said county for county

uses and purposes only, or are attempted to be sold or conveyed, then,
in that event, title to said lands and the whole thereof shall revert to
Miing nghts re- the United States: Prowvided further, That such patent shall contain
served o reservation to the United States of all gas, oil, coal, and other
mineral deposits that may be found in such land, and the rght to

the use of the land for extracting the same.

Approved, September 20, 1922,

September 21, 1922 s X
p[H Tt 74536 1 CHAP. 358.—An Act To provide revenue, to regulate commerce with foreign
[Public, No 3i5§]  countries, to encourage the industres of the United States, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United
Tandt Act of 1022, States of America in Congress assembled,

TITLEL TITLE 1.
DUTIABLE LIST. Drriasie LasT,

Duties on muports GECTION 1. That on and after the day following the passage of
o eherad this Act, except as otherwise specially provided for in this Act, there
shall be levied, collected, and paid upon all articles when imported

from any foreign country into the United States or into any of its

o T e wir possessions (except the Philippine Islands, the Virgin Islands, and the

Tutuds excepted 1slands of Guam and Tutuila) the rates of duty which are prescribed
by the schedules and paragraphs of the dutiable hist of this title,
namely:

e A ScHEDULE 1.—CHEMICALS, O1L8, AND PAINTS.
points

pyads, end sad so- Paragrarr 1. Acids and acid anhydrides: Acetic acid containing
bty weight not more than 65 per centum of acetic acid, three-fourths
of | cent per pound; containing by weight more than 65 per centum,
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ences in the wholesale selling prices of domestic and foreign articles in
the principal markets of the United States; (3) advantages granted to
a foreign producer by & foreign government, or by & person, partner-
ship, corporaticn, or association in & foreign country; and (4) any
other advantages or disadvantages in competition.

Investigations to assist the President in ascertaining differences in
costs of production under this section shall be made by the United
States Tarifl Commission, and no proclamation shall be issued under
this section until such Investigation shall have been made. The
commission shall give reasonable public notice of 1ts.hearings and
shall give reasonable opportunity to parties interested to be present,
to produce evidence, and to be heard. The commission is authorized
to adopt such reasonable procedure, rules, and regulations as it may
deem necessary.

The President, proceeding as hereinbefore provided for in proclaim-
ing rates of duty, shall, when he determines that it is shown that the
diﬁ‘ereuces in costs of production have changed or no longer exist
which led to such proclamation, accordingly as so shown, modify or
terminate the same. Nothing in this section shall be construed to
authorize a transfer of an article from the dutiable list to the free list
or from the free list to the dutiable list, nor & change in form of duty.
Whenever it is provided in any paragraph of Title I of this Act, that
the duty or duties shall not exceed & specified ad valorem rate upon
the articles provided for in such paragraph, no rate determined under
the provision of this section upon such articles shall exceed the maxi-
mum ad valorem rate so specified.

(d) For the purposes of this section any coal-tar product provided
for in paragraphs 27 or 28 of Title I of this Act shall be considered
gimilar to or competitive with any imported coal-tar product which
accomplishes results substantially equal to those accomplished by the
domestic product when used in substantially the same manner.

(e) The President is authorized to make all needful rules and regu-

lations for carrying out the provisions of this section.

(f) The Secretary of the Treasury is authorized to make such rules
and regulations es he may deem necessary for the entry and declara-
tion of imported articles of the class or kind of erticles upon which the
President has made a proclamation under the provisions of subdivi-
sion (b} of this section and for the form of invoice required at time of
entry.

SrEyo. 316. (a) That unfair methods of competition and unfair acts
in the importation of articles into the United States, or in their sale
by the owner, importer, consignee, or agent of either, the effect or
tendency of which is to destroy or substantially injure an industry,
efficiently and economically operated, in the United States, or to pre-
vent the establishment of such an industry, or to restrain or monop-
olize trade and commerce in the United gtutes, are hereby declared
unlawful, and when found by the President to exist shall be dealt
with, in addition to any other provisions of law, as hereinafter
provided.

(b) That to assist the President in making any decisions under this
section the United States Tanff Commission is hereby authorized to
investigate any alleged violation hereof on complaint under oath or
upon its initiative.

(¢} That the commission shall make such investigation under and
in accordance with such rules as it may promulgate and give such
notice and afford such hearing, and when deemed proper by the
commnussion such rehearing with opportunity to offer evidence, oral
or written, as it may deem sufficient for a full presentation of the
facts involved in such investigation; that the testimony in every
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such investigation shall be reduced to writing, and a transeript
thereof with the findings and recommendation of the commission
shall be the official record of the proceedings and findings in the case,
and in any case where the findings in such 1nvestigation show a viola-
tion of this section, a copy of the findings shall %e promptly maied
or delivered to the importer or consignee of such articles; that such
findings, if supported by evidence, shall be conclusive, except that a
rehearing may be granted by the commission, gnd except that,
within such time after said findings are made and in such manner
as appeals may be taken from decisions of the United States Board of
General Appraisers, an appeal may be taken from said findings
uf)on a question or questions of law only to the United States Court
of Customs Appeals by the importer or consignee of such articles,
that if it shall be shown to the satisfaction of said court that further
evidence should be taken, and that there were reasonable grounds
for the failure to adduce such evidence in the proceedings before the
commission, said court may order such additional evidence to be taken
before the commission in such manner and upon such terms and
conditions as to the court may seem proper; that the commission may
modify its findings as to the facts or make new findings by reason of
additional evidence, which, if supported by the evidence, shall be
conclusive as to the facts except that within such time and in such
manner an appeal may be taken as aforesaid upon a question or
questions of law only; that the judgment of said court shall be final,
except that the same shall be subject to review by the Umted States
Supreme Court upon certiorari applied for within three months
after such judgment of the United States Court of Customs Appeals.

{(d) That the final findings of the commission shall be transmitted
with the record to the President.

(e) That whenever the existence of any such unfair method or act
shall be established to the satisfaction of the President he shall
determine the rate of additional duty, not exceeding 50 nor less than
10 per centum of the value of such articles as defined in section 402
of Title IV of this Act, which will offset such method or act, and which
18 hereby imposed upon articles imported in viclation of this Act,
or, in what he shall be satisfied and find are extreme cases of unfair
methods or acts as aforesaid, he shall direct that such articles as he shall
deem the interests of the United States shall require, imported by any
person violating the provistons of this Act, shall be excluded from
entry into the United States, and upon information of such action
by the President, the Secretary of the Treasury shall, through the
proper officers, nssess such additional duties or refuse such entry;
and that the decision of the President shall be conclusive.

(f} That whenever the President has reason to believe that any
article 19 offered or sought to be offered for entry into the United
States in violation of this section but has not information sufficient to
satisfy him thereof, the Secretary of the Treasury shall, upon his
request in writing, forbid entry thereof until such investigation as the
President may deem necessary shall be completed: Provided, That
the Secretary of the Treasury may permit entry under bond upon
such conditions and penalties as he may deem alzaqun.te.

(g) That any additional duty or any refusal of entry under this
section shall continue in effect until the President shall find and
instruct the Secretary of the Treasury that the conditions which led
to the assessment of such additional duty or refusal of entry no
longer exist.

Sec. 317, (a) That the President when he finds that the public
interest will be served thereby shall by proclamation specify and
declare new or additional duties as hereina.flzer rovided upon articles
wholly or in part the growth or product of any foreign country when-
ever he shall find as a fact that such country—
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REPORT
together with
ADDITIONAL VIEWS

[To accompany S. 490]

The Committee on Finance, to which was referred the bill
(8. 490) to authorize negotiations of reciprocal trade agreements, to
strengthen United States trade laws, and for other purposes,
having considered the same, reports favorably thereon with an
amendment and recommends that the bill (as amended) do pass.

I. PURPOSES

The purposes of S. 490 are:

(1) To authorize the President, for a period of six years, to
enter into trade agreements with foreign countries for the pur-
poses of establishing more open, fair and equitable market
excess for U.S. exporters, reducing or eliminating barriers to
trade and other trade-distorting practices, obtaining an appro-
priate overall balance between benefits and concessions with
the agricultural manufacturing, mining and services sectors,
and improved management of the new global economy;

(2) To strengthen U.S. trade laws by mandating responses to
unfair distortions of international trade and by improving the
enforcement of the antidumping and countervailing duty laws
of the United States;

{8) To enhance the competitiveness of U.S. firms and workers
by amending current import relief laws to promote positive ad-

73-814
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EFFECTIVE DATES

(Section 337)

Section 337 sets forth the effective dates for the various amend-
ments made by this bill to the antidumping and countervailing
duty laws. Those provisions which specifically apply only to investi-
gations after the date of enactment of this Act do not apply to re-
Xiewsfofgcélatstanding orders under section 736(c) or 751 of the Tariff

ct of 1930.

Title IV. Intellectual Property Rights

Title IV contains provisions which are designed to strengthen
U.S. intellectual property right protection both domestically and
internationally. The Committee places great importance on this
issue because it believes that the technology and innovativeness of
U.S. companies is unparalleled in the world. However, without ade-
quate protection of these intellectual property rights, U.S. compa-
nies are at a significant disadvantage in competing in the world
marketplace. This title amends section 337 of the Tariff Act of
1930, and provides for monitoring of technology transfers and pro-
moﬁion of foreign systems for protecting intellectual property
rights.

SUBTITLE A. INTELLECTUAL PROPERTY REMEDIES

REMEDIES UNDER THE TARIFF ACT OF 1930
(Section 401)

Injury to “Efficiently and Economically Operated” U.S. Industry

Section 337 of the Tariff Act of 1930 provides for relief against
unfair methods of competition and unfair acts in the importation of
articles into the United States or in their sale, if the effect or tend-
ency of such actions is to destroy or substantially injure an effi-
ciently and economically operated industry in the United States.

The U.S. International Trade Commission has the responsibility
under section 337 to conduct an investigation of alleged violations
of this provision either upon a complaint being filed by an interest-
ed party or upon its own motion. If the Commission finds that a
violation of this statute has occurred and determines that such
relief is justified after considering the effect of the relief “upon the
public health and welfare, competitive conditions in the United
States economy, the production of like or directly competitive arti-
cles in the United States and United States consumers,” it may
provide relief in the form of an exclusion order or a cease and
desist order.

Section 401 amends section 337 in several important respects.
First of all, it eliminates the need to demonstrate injury to, or the
prevention of the establishment of, an industry in the United
States for certain intellectual property rights cases. Those cases in-
volve registered mask works and intellectual property which is pro-
tected by a valid and enforceable United States patent (including
products and processes), copyright, or registered trademark. Exam-
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ples of cases not affected by this change include trade secrets,
common law trademarks, false advertising, and antitrust viola-
tions. Second, section 401 eliminates in all cases the requirement to
establish that an industry in the United States is “efficiently and
economically operated.” Third, in those cases in which the require-
ment of demonstrating injury to, or prevention of the establish-
ment of, an industry is retained, the standard of “prevention of es-
tablishment” is broadened to encompass impairment as well as pre-
vention of establishment. Finally, although the injury standard
would be eliminated, complainants in intellectual property rights
cases would still have to demonstrate that an industry in the
United States relating to the articles or intellectual property right
concerned “exists or is in the process of being established.”

In cases involving a patent, copyright, trademark, common-law
trademark, trade secret, or mask work, an industry in the United
States is considered to exist if there is, with respect to the articles
or intellectual property right concerned, in the United States—

1. significant investment in plant and equipment;

2. significant employment of labor or capital; or

3. substantial investment in its exploitation, including engi-
neering, research and development, or licensing.

The fundamental purpose of the amendments made by section
401 is to strengthen the effectiveness of section 337 in addressing
the growing problems being faced by U.S. companies from the im-
poxitlsation of articles which infringe U.S. intellectual property
rights.

Infringing imports were not the primary concern of Congress
when the predecessor of section 337 was initially enacted in 1922,
As indicated by the scope of its language, section 337 was designed
to cover a broad range of unfair acts not then covered by other
unfair import laws. However, over the years, patent, copyright, and
trademark infringement were recognized as unfair practices within
the meaning of section 337, and today section 337 is predominantly
used to enforce U.S. intellectual property rights. According to a
1986 Government Accounting Office (GAQO) study, 95 percent of the
section 337 cases initiated since 1974 involve statutory intellectual
property rights. The Committee believes that the injury and effi-
cient and economic operation requirements of section 337, designed
for the broad context originally intended in the statute, make no
sense in the intellectual property arena.

The owner of intellectual property has been granted a temporary
statutory right to exclude others from making, using or selling the
protected property. The purpose of such temporary protection,
which is provided for in Article I, Section 8, Clause 8 of the United
States Constitution, is “to promote the Progress of Science and
Useful Arts, by securing for limited Times to Authors and Inven-
tors the exclusive Rights to their respective Writings and Discover-
ies.” In return for temporary protection, the owner agrees to make
public the intellectual property in question. This trade-off creates a
public interest in the enforcement of protected intellectual proper-
ty rights. Any sale in the United States of a product covered by an
intellectual property right is a sale that rightfully belongs only to
the holder or licensee of that property. The importation of any in-
fringing merchandise derogates from the statutory right, dimin-
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ishes the value of the intellectual property, and thus indirectly
harms the public interest. Under such circumstances, the Commit-
tee believes that requiring proof of injury, beyond that shown by
proof of the infringement of a valid intellectual property right,
should not be necessary.

The Committee notes that in adopting section 401, it is effective-
ly eliminating the requirements that the domestic industry be “eco-
nomically and efficiently operated” and that the infringement have
the tendency or effect of destroying or substantially injuring the
domestic industry from section 337 insofar as they apply to intellec-
tual property cases. The Committee does not intend that the ITC,
in considering the public health and welfare, or the President, in
reviewing the ITC’s determination on policy grounds, will reintro-
duce these requirements.

Although the injury test has been eliminated for certain intellec-
tual property rights cases, a complainant must still establish that a
U.S. industry relating to the articles or intellectual property right
concerned “exists or is in the process of being established.” This re-
quirement was maintained in order to preclude holders of U.S. in-
tellectual property rights who have no contact with the United
States other than owning such intellectual property rights from
utilizing section 337. The ITC is to adjudicate trade disputes be-
tween U.S. industries and those who seek to import goods from
abroad. Retention of the requirement that the statute be utilized
on behalf of an industry in the United States retains that essential
nexus.

The domestic industry requirement should not be interpreted in
an unduly narrow manner, however. The definition specifies that
an industry exists in the United States with respect to a particular
article involving an intellectual property right if there is, in the
United States—

1. significant investment in plant and equipment;

2. significant employment of labor or capital; or

3. substantial investment in the exploitation of the intellec-
tual property right including engineering, research and devel-
opment or licensing.

The first two factors in this definition have been relied on in
prior Commission decisions finding that an industry exists in the
United States. The third factor, however, goes beyond the ITC’s
recent decisions in this area. This definition does not require actual
production of the article in the United States if it can be demon-
strated that substantial investment and activities of the type enu-
merated are taking place in the United States. Marketing and sales
in the United States alone would not, however, be sufficient to
meet this test. The definition could, however, encompass universi-
ties and other intellectual property owners who engage in exten-
sive licensing of their rights to manufacturers.

The phrase “or in the process of being established” with regard
to the industry requirement recognizes that there may be situa-
tions where, under the above definition, an industry does not cur-
rently “exist” but a party should nevertheless be entitled to bring
a section 337 action. For example, if a new product is developed in
the United States and is protected by a U.S. intellectual property
right, the owner of the intellectual property right would not have



Case: 23-1245 Document: 117 Page: 89 Filed: 05/21/2025
130

to wait to bring an action under section 337 until he can satisfy the
definition of industry, if he can demonstrate that he is taking the
necessary tangible steps to establish such an industry in the
United States.

The mere ownership of a patent or other form of intellectual
property rights would not be sufficient to satisfy this test. The
owner of the property right must be actively engaged in steps lead-
ing to the exploitation of the intellectual property, including appli-
cation engineering, design work, or other such activities. The Com-
mission should determine whether the steps being taken indicate a
significant likelihood that the industry requirement will be satis-
fied in the future. Because this statute is not intended to protect
holders of U.S. intellectual property rights who have only limited
contact with the United States, the Committee does not want to see
this language used as a loophole to the industry requirement. The
Committee does intend this language, however, to protect from in-
fringement those holders of U.S. intellectual property rights who
are engaged in activities genuinely designed to exploit their intel-
lectual property within a reasonable period of time.

Finally, it is noted that the changes in this section are not in-
tended to change existing law or practice regarding parallel im-
ports or gray market goods. The substantive rights of intellectual
property right owners and independent importers with respect to
this issue are unaffected by these amendments, since the underly-
ing statutes governing patents, copyrights, trademarks or mask
works have not been changed. The law to be applied in section 337
cases raising this issue is the law as interpreted by United States
courts.

Termination of Investigation by Consent Order or Settlement
Agreement

Section 401(a)2) amends section 337(b)(1) to authorize the Com-
mission to terminate investigations, in whole or in part, by issuing
consent orders or on the basis of settlement agreements. The Com-
mission has for a number of years terminated section 337 investiga-
tions in these ways without making a determination regarding
whether the statute has been violated, under authority derived
from the Administrative Procedure Act, specifically 5 U.S.C.
554(cX1). The amendment provides express authority for such ter-
minations. It is intended to put to rest any doubts regarding the
Commission’s authority to terminate investigations by issuance of
consent orders or on the basis of settlement agreements without
making a determination regarding violation of the statute.

Exclusion of Articles During Investigation

Under section 337, the Commission is empowered to issue both
temporary and final exclusion orders prohibiting the entry of mer-
chandise. There are no time limits for the issuance of temporary
exclusion orders, however.

Section 401(a)3) amends section 337(e) to require the Commission
to rule on petitions for a temporary exclusion order within 90 days
(150 days in more complicated cases) of publication of the Commis-
sion’s notice of investigation in the Federal Register; to authorize
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The Committee on Ways and Means to whom was referred the
bill (H.R. 3) to enhance the competitiveness of American industry,
and for other purposes, having considered the same, report favor-
ably thereon with amendments and recommend that the bill as
amended do pass.
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appear in italic type in the reported bill.
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BACKGROUND AND PURPOSE
THE PURPOSE OF H.R. 3

Titles I, II, and VIII of H.R. 3, as amended by the Committee on
Ways and Means, represent the most comprehensive restructuring
of basic U.S. trade policy since the Trade Act of 1974. The Commit-
tee recommendations would affect virtually every aspect of our
basic trade laws, from trade negotiating authority to import relief
and unfair trade practices to the structure of Executive branch
trade functions. In particular, the bill would strengthen U.S. action
against a variety of foreign trade barriers and distortions in order
to promote greater access to foreign markets.

One important purpose of the Committee bill is to establish a na-
tional trade policy. The bill would require, for the first time, that
the President take all appropriate actions to achieve a greater bal-
ance in U.S. foreign trade and that his trade representative submit
to the Congress an annual trade policy agenda. The bill strength-
ens the consultation process with the Congress to ensure greater
coordination of trade policy between the two branches, and it cen-
tralizes trade policymaking within the Executive branch under the
Office of the United States Trade Representative.

_Another important purpose is to promote United States competi-
tiveness through three basic mechanisms: First, a broad grant of
Presidential trade negotiating authority, together with a statement
of negotiating objectives, in order to initiate a new round of multi-
lateral trade negotiations which will enhance trade rules and
expand market access for U.S. products; second, a series of amend-
ments to mandate action against foreign market barriers and to in-
stitutionalize the concept of reciprocity in our bilateral relations
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Section 171. Congressional Findings and Purposes
Present law
No provision.
Explanation of provision

Section 171 sets forth a number of Congressional findings and
purposes with regard to U.S. intellectual property rights, including
the need—

(1) to amend section 337 of the Tariff Act of 1930 to make it
a more effective remedy for the protection of U.S. intellectual
property rights; and

(2) to provide for the development of an overall strategy to
ensure adequate and effective international protection for U.S.
persons that rely on protection of intellectual property rights.

Reasons for change

This provision was included to highlight the importance that the
Committee attaches to improving both domestic and international
protection of U.S. intellectual property rights.

Section 172. Protection Under the Tariff Act of 1930

Injury to “Efficiently and Economically Operated” U.S. Industry

Present law

Section 337 of the Tariff Act of 1930 provides for relief against
unfair methods of competition and unfair acts in the importation of
articles into the United States or in their sale, if the effect or tend-
ency of such actions is to destroy or substantially injure an effi-
ciently and economically operated industry in the United States.

The U.S. International Trade Commission has the responsibility
under section 337 to conduct an investigation of any alleged viola-
tion of this provision either upon a complaint being filed by an in-
terested party or upon its own motion. If the Commission finds that
a violation of this statute has occurred and determines that such
relief is justified after considering the effect “upon the public
health and welfare, competitive conditions in the United States
economy, the production of like or directly competitive articles in
the United States and United States consumers”, it may provide
relief in the form of an exclusion order or a cease and desist order.

Explanation of provision

Section 172 amends section 337 of the Tariff Act of 1930 in sever-
al important respects. First of all, it eliminates the need to demon-
strate injury to, or the prevention of the establishment of, an in-
dustry in the Umte;i States for certain intellectual property rights
cases. Those cases involve registered mask works and intellectual
property which is protected by a valid and enforceable United
States patent (including products and processes), copyright, or reg-
istered trademark. Examples of cases not affected by this change
include trade secrets, commonlaw trademarks, false advertising,
and antitrust violations. Secondly, section 172 eliminates in
cases the requirement to establish that an industry in the United
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States is “efficiently and economically operated.” Finally, although
the injury standard would be eliminated, complainants in intellec-
tual property rights cases would have to demonstrate that an in-
dustry in the United States relating to the articles or intellectual
Fr(l)lg?'lr’t’y right concerned “exists or is in the process of being estab-
ished.

The changes described above relating to statutory intellectual
property rights cases would apply to:

1. The importation into the United States, or the sale by the
o}vlvner, importer, consignee, or agent of either, of articles
that—

a. infringe a valid and enforceable United States patent
or a valid United States copyright registered under title
17, United States Code; or

b. are made, produced, processed, or mined under, or by
means of, a process covered by the claims of a valid and
enforceable United States patent;

2. The importation into the United States, or the sale by the
owner, importer, consignee, or agent of either, of articles that
infringe a valid and enforceable United States trademark reg-
istered under the Trademark Act of 1946; and

3. The importation, or the sale by the owner, importer, con-
signee, or agent of either, of a semiconductor chip product in a
manner that constitutes infringement of a mask work regis-
tered under chapter 9 of title 17, United States Code.

In such intellectual property rights cases, an industry in the
United States is considered to exist if there is, with respect to the
articles protected by the patent, copyright, trademark, or mask
work concerned, in the United States,—

1. significant investment in plant and equipment;

2. significant employment of labor or capital; or

3. substantial investment in its exploitation, including engi-
neering, research and development, or licensing.

Reasons for change

The fundamental purpose for the amendments made by section
172 is to strengthen the effectiveness of section 337 in addressing
the growing problems being faced by U.S. companies from the im-
pprltl:tastion of articles which infringe U.S. intellectual property
rights.

Infringing imports were not the primary concern of Congress
when section 337 was initially enacted in 1922. As indicated by the
scope of its language, section 337 was designed to cover a broad
range of unfair acts not then covered by other unfair import laws.
However, over the years, patent, copyright, and trademark in-
fringement were recognized as unfair practices within the meaning
of the section 337, and today, section 337 is predominantly used to
enforce U.S. intellectual property rights. According to a 1986 Gov-
ernment Accounting Office (GAO) study, 95 percent of the section
337 cases initiated since 1974 involve statutory intellectual proper-
ty rights. The Committee believes that the injury and efficient and
economic operation requirements of section 337, designed for the
broad context originally intended in the statute, make no sense in
the intellectual property arena.
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Unlike dumping or countervailing duties, or even other unfair
trade practices such as false advertising or other business torts, the
owner of intellectual property has been granted a temporary statu-
tory right to exclude others from making, using, or selling the pro-
tected property. The purpose of such temporary protection, which
is provided for in Article I, Section 8, Clause 8 of the United States
Constitution, is “to promote the Progress of Science and Useful
Arts, by securing for limited Times to Authors and Inventors the
exclusive Rights to their respective Writings and Discoveries.” In
return for temporary protection, the owner agrees to make public
the intellectual property in question. It is this trade-off which cre-
ates a public interest in the enforcement of protected intellectual
property rights. Any sale in the United States of an infringing
product is a sale that rightfully belongs only to the holder or li-
censee of that property. The importation of any infringing mer-
chandise derogates from the statutory right, diminishes the value
of the intellectual property, and thus indirectly harms the public
interest. Under such circumstances, the Committee believes that
requiring proof of injury, beyond that shown by proof of the in-
fringement of a valid intellectual property right, should not be nec-
essary.

The Committee recognizes that in very few cases have complain-
ants actually been denied relief because of failure to meet the eco-
nomic tests relating to injury and economically and efficiently op-
erated industry. However, the Committee is concerned that, be-
cause of these economic tests, some holders of U.S. intellectual
property rights who seek relief from counterfeit or infringing im-
ports are denied access to section 337 relief. Since 1974, according
to GAO’s survey, 11 complainants have been unable to meet all of
the economic criteria and 6 of them were denied relief solely for
this reason. The GAO survey further indicated, however, that firms
have terminated their proceedings or accepted settlement agree-
ments which they judged not in their best interests because they
could not meet all of the statute’s economic tests. It has been
claimed that many firms may even have been discouraged from ini-
tiating proceedings because of these tests. Further, the cost of sec-
tion 337 litigation is extremely high (ranging from $100,000 to $1
million with a few costing as much as $2.5 million according to
GAO) and the legal costs of satisfying the economic criteria are re-
portedly equal to more than half of the total litigation expenses,
thus further discouraging the use of section 337 to address the
problem of counterfeit imports.

The Committee notes that in adopting section 172, it is effective-
ly eliminating the requirement that the domestic industry be “eco-
nomically and efficiently operated” and the requirement that the
infringement have the tendency or effect of destroying or substan-
tially injuring the domestic industry from section 337 as it applies
to intellectual property cases. The Committee does not intend that
the USITC or the USTR will reintroduce these requirements in
making their public interest determinations.

Although the injury test has been eliminated for certain intellec-
tual property rights cases, a complainant must establish that a
U.S. mdust“ry relating to the articles or intellectual property right
concerned “exists or is in the process of being established.” This re-
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quirement was maintained in order to preclude holders of U.S. in-
tellectual property rights who have no contact with the United
States other than owming such intellectual property rights from
utilizing section 337. The purpose of the Commission is to adjudi-
cate trade disputes between U.S. industries and those whe seek to
import goods from abroad. Retention of the requirement that the
statute be utilized on behalf of an industry in the United States re-
tains that essential nexus.

The Committee is concerned, however, that in some recent deci-
gions the Commission has interpreted the domestic industry re-
quirement in an inconsistent and unduly narrow manner. In order
to clarify the industry standard, a definition is included which
specifies that an industry exists in the United States with respect
to a particular article involving an intellectual property right if
there is, in the United States,—

1. significant investment in plant and equipment;

2. significant employment of labor or capital; or

3. substantial investment in the exploitation of the intellec-
tual property right including engineering, research and devel-
opment or licensing.

The first two factors in this definition have been relied on in
some Commigsion decisions #nding that an industry does exist in
the United States. The third factor, however, goes beyond ITC's
recent decisions in this area. This definition does not require actual
production of the article in the United States if it can be demon-
strated that significant investment and activities of the type enu-
merated are taking plaoce in the United States. Marketing and sales
in the United States alone would not, however, be sufficient to
meet this test. The definition could, however, encompass universi-
ties and other intellectual property owners who engage in exten-
sive licensing of their rights to manufacturers.

The phrase “or in the process of being established” with regard
to the industry requirement recognizes that there may be situa-
tions where, under the above definition, an industry does not
“exist” but a party should be entitled to bring a 337 action. For ex-
ample, if a new product is developed in the United States and is
protected by a U.S. intellectual property right, the owner of the in-
tellectual property right would not have to wait to bring an action
under section 337 until he can satisfy the definition of industry, if
he can demonstrate that he is taking the necessary steps to estab-
lish such an industry in the United States.

The mere ownership of a patent or other form of protection
would not be sufficient to satisfy this test. The owner of the proper-
ty right must be actively engaged in steps leading to the exploita-
tion of the intellectual property, including application engineering,
design work, or other such activities. The Commission should deter-
mine whether the steps being taken indicate a significant likeli-
hood that the industry requirement will be satisfied in the future.
Because this statute is not intended to protect holders of U.S. intel-
lectual property rights who have only limited contact with the
United States, the Committee does not want to see this language
used as a loophole to the industry requirement. The Committee
does intend this language, however, to protect from infringement
those holders of U.S. intellectual property rights who are engaged
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in activities genuinely designed to exploit their intellectual proper-
ty within a reasonable period of time. )

Finally, it is noted that the changes in this section are not in-
tended to change existing law or practice regarding parallel im-
ports or gray market goods. The substantive rights of intellectual
property right owners with respect to this issue are unaffected by
these amendments, since the underlying statutes governing pat-
ents, copyrights, trademarks or mask works have not been
changed. The law to be applied in section 337 cases raising this
issue is the law as interpreted by United States courts.

Termination of Investigation by Consent Order or Settlement
Agreement

Present law
No provision.

Explanation of provision

Section 172(a)2) amends section 337(b)(1) of the Act to authorize
the Commission to terminate investigations, in whole or in part, by
issuing consent orders or on the basis of settlement agreements.

Reasons for change

The Commission has for a number of years terminated section
337 investigations in these ways without making a determination
regarding whether the statute has been violated, under authority
derived from the Administrative Procedure Act, specifically 5
U.S.C. subsection 554(cX1). The amendment to section 337(b)1) pro-
vides express authority in the Act for such terminations. It is in-
tended to put to rest any lingering doubts regarding the Commis-
sion’s authority to terminate investigations by issuance of consent
orders or on the basis of settlement agreements without making a
determination regarding violation of the statute.

Exclusion of Articles During Investigation
Present law

Under section 337, the Commission is empowered to issue both
temporary and final exclusion orders prohibiting the entry of mer-
chandise. There are no time limits for the issuance of temporary
exclusion orders, however.

Explanation of provision

Section 172(a)(3) amends subsection (e) of the Act (1) to require
the Commission to rule on petitions for a temporary exclusion
order within 90 days (150 days in more complicated cases) of publi-
cation of the Commission’s notice of investigation in the Federal
Register; (2) to authorize the Commission to require the petitioner
to post a bond as a prerequisite to the issuance of a temporary ex-
clusion order, and (3) to authorize the Commission to grant prelimi-
nary relief in cases involving alleged patent, copyright, registered
trademark, or mask work infringement to the same extent as pre-
liminary injunctions and temporary restraining orders may be
issued by the federal district courts. If the Commission later deter-
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one priority for our Nation. | hope that the first
item on the legislative agenda of the 100th
Congress will be to accomplish just that.

Mr. ST GERMAIN. Mr. Speaker, | rise today
to express my deep concern over a section of
the miscellaneous tariff bill, H.R. 5686, that
the House will consider today that would, for
the first time, allow watch and watch compo-
nents to receive duty-free treatment under the
Generalized System of Preferences [GSP]
Program.

Mr. Speaker, one of the major employers in
the State of Rhode Island, is Speidel, the
company that invented the twist-o-flex watch-
band. Speidel has been an integral part of the
Rhode Island economy for many years, along
with the other jewelry manufacturers in my
State. Unfortunately, Speidel today is the only
survivor of a domestic industry that has been
destroyed by imports. There are no other
American manufacturers of watchbands still
operating in the United States. Speidel’s busi-
ness has dropped by more than 40 percent
over the last 5 years and its employment has
fallen by more than half. Imports now contro!
more than half of the American market in
watchbands.

With the serious problems that now face
this industry, | must question the need for a
provision that will provide an additional incen-
tive for imported watches and watchbands to
enter this country. Our Nation already has one
of the most open economies in the world. Im-
ported watches are finding no problems in
competing in our markets. So why do we need
to provide duty-free treatment for such im-
ports?

The proponents of this bill believe that this
legislation will help save the jobs of the em-
ployees of a specific company. This company
has already moved all of its watch assembly
offshore. Most of its components are also
manufactured abroad. But the proponents
argue that by allowing watches and watch
components into this country duty-free, this
company might become a little more competi-
tive and the jobs of their remaining American
employees might be saved. The implied
threat, of course, is that if this provision is not
passed into law, those jobs will go overseas.

| clearly empathize with the problems that
domestic manufacturers are having with meet-
ing the challenge of low-cost imports from
abroad. My State has lost thousands of jobs
to imports. But providing duty-free treatment
for watches and watchbands will only further
damage what remains of this fragile industry.
It is the wrong solution to this difficult prob-
lem.

| hope that this poorly conceived section of
the bill can be eliminated from the legislation
before it becomes law.

Miss SCHNEIDER. Mr. Speaker, | rise today
in support of H.R. 5686, the Miscellaneous
Tariffs Act. This bill includes a number of im-
portant tariff revisions that the Congress
should consider and approve before we ad-
journ for the year. | do, however, have serious
concerns about the section of the bill that
would alter the treatment of watches under
the generalized system of preferences.

Twelve years ago, Congress established the
GSP as a means of encouraging economic
growth and trade in the developing world. It
was intended, however, that the benefits for
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lesser developed nations should not be at the
expense of American workers and American
industry. That is why watches and their com-
ponent parts have not been considered eligi-
ble for duty-free GSP status. A number of
other import-sensitive items such as textiles,
shoes, leather goods, steel, glass products,
and electronic items were extended from the
GSP as well.

Under the bill before us today, the U.S.
Trade Representative could provide duty-free
status for watches and watch components, if
such injury would not cause material injury to
watch manufacturing and assembly operations
here in the United States. Now it seems to me
that “material injury” is a pretty tough stand-
ard for an American manufacturer to meet in
order to avoid a flood of imported competitive
products. It doesn't make sense to make
trade policy that will essentially force Ameri-
can companies to go under before they can
get relief.

We don't need a study by the U.S. Trade
Representative to tell us that the watch and
watch component industry is import sensitive.
Look at the facts. Speidel, the only major
American manufacturer of watchbands, is lo-
cated in my district. Over the past 5 years,
Speidel’s business has fallen by over 40 per-
cent and employment has dropped from over
1,000 workers to only 500. At the same time,
every other major watchband manufacturer
has stopped production in the United States.
The competition from watchband manufactur-
ers in low labor-cost countries like Hong Kong
is simply too fierce. Given the ease with which
imported watches and watchbands are enter-
ing the United States, they obviously do not
need a tariff reduction to become competitive.

In addition, the provision offers no guaran-
tees that if the tariff break is put in place,
prices will be lowered to the consumer or jobs
will be saved. In fact, the break will provide a
substantial incentive to eliminate the very jobs
the provision’s proponents are endeavoring to
save.

Mr. Speaker, | intend to support H.R. 5686
when it comes time to vote. Unfortunately, the
rule does not permit a chance to consider this
one section separately. | do understand that
there is strong opposition to this provision in
the other body. My hope is that the other
body will strike this badly conceived provision
before it returns this legislation to the House.

Mr. KASTENMEIER. Mr. Speaker, | rise in
support of this miscellaneous tariff bill. In par-
ticular | wish to address the portion of the bill
which relates to intellectual property and
trade. This section has been developed coop-
eratively between the Ways and Means Com-
mittee and the Committee on the Judiciary.
Indeed one section of the bill (relating to
amendments to section 337 of the Tariff Act)
is identical with my bill H.R. 4747, (a measure
reported unanimously by the Subcommittee
on Courts, Civil Liberties and the Administra-
tion of Justice of the Committee on the Judici-
ary). Therefore, | am pleased to join my col-
leagues from Ways and Means Committee in
supporting this bill.

INTELLECTUAL PROPERTY AND TRADE

It is now commonly accepted that the
United States should take steps to address
our serious trade problems. Increasingly the
private sector, Government officials and politi-
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cians have fixated on worldwide protection of
American intellectual property as one of the
keystones to addressing the trade problem.
Without question, the American creative
genius has been nurtured by strong legal tra-
dition of protecting the property rights of intel-
lectual property owners. As we think about ad-
justing our lives and laws to meet the trade
problem, | hope that we can proceed in a bal-
anced, dispassionate and objective way. As
important as this task is we should not take
precipitous action as a palliative for short term
problems.

Before outlining what are, in my view, the
elements of a coherent and comprehensive
approach to intellectual property and trade, let
me set the context.

Our key intellectual property laws—copy-
right and patent—are derived from the consti-
tutional mandate to “Promote the progress of
science and useful arts, by securing for limited
times to authors and inventors the exclusive
right to their writings and discoveries.” (U.S.
Constitution Art. 1, section 8, clause 8). The
Constitution envisions a bargain. Creators and
inventors receive a benefit—a form of a limit-
ed monopoly right. In exchange, the public ar-
guably benefits twice—first when it obtains
access to the creation or invention, and
second when the term of protection expires
and the creation or invention is added to the
public domain. This bargain furthers the public
interest and does not represent in any way
recognition of the natural right of creators and
inventors to proprietary protection. Thus, our
intellectual property laws—including also laws
relating to trademark and semiconductor chip
mask works—represent carefully fashioned
compromises which limit the nature and exent
of the rights of intellectual property owners.
These limits include concepts such as *“fair
use” and “first sale” in copyright and the right
to engage in ‘“reverse engineering” with re-
spect to mask works.

From a political perspective it is safe to say
that our intellectual property laws are neither
unlimited nor primarily designed to provide a
special benefit. “Rather, the limited grant is a
means by which an important public purpose
may be achieved.” Sony v. Universal City
Studies, 464 U.S. 417, 429 (1984).

This perspective is important to keep in
mind when addressing trade legislation affect-
ing intellectual property. In my view, it would
be a serious mistake to use legislation relating
to international trade as a vehicle for changing
the positive law relating to inteliectual proper-
ty.? | am also hopeful that we will not ignore
the public interest in a rush to protect what
are currently perceived by some to be embat-
tled industries.

It is appropriate that this bill should include
amendments to the Tariff Act to improve the
work done by the International Trade Commis-
sion.2 Before outlining the features of those

! For example, we should avoid taking sides in the
grey market or parallel import issue in trademark
law or on first sale in copyright law, or on reverse
engineering in mask work law.

2 Additional measures to further classify the
rights of intellectual property owners have already
been considered. Congress—through legislation
processed by the Committee on Ways and Means—
has given the United States Trade Representative
and the Department of State powerful weapons to
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amendments, let me first outline the nature of
the current remedy, and discuss the possible
reforms.

Proposals to make an intellectual property
code part of the GATT have recently been
adopted at Punta Dei Este. | look forward to
working to assist this process.

BACKGROUND AND CURRENT LAW

The purpose of section 337 is to provide a
remedy for unfair methods of competition in
import trade that substantially injure, tend to
substantially injure, or destroy an efficiently
and economically operated domestic industry.
This statute, which was first enacted in 1922,
took its current form in 1974.

The Commission has instituted 240 investi-
gations under section 337 since 1974. Of
these, 19 are pending. The following table
breaks down the resuits of the 221 completed
investigations:

Voluntarily terminated ........................ 127
No respondent appeared 40
Remedy put in place.....c.ccoceeveereevinnnen (33)
Violation found 28
Remedy put in place .......ceeeeerrvnenennes (23)
No violation found 26

Total completed 221

The vast majority of section 337 cases have
been based on allegations of infringement by
imports of U.S. intellectual property rights, i.e.,
patents, trademarks or copyrights.

A violation of section 337 usually leads to
exclusion from entry into the United States of
the articles connected with the unfair trade
practice. Such an exclusion order can cover
not only articles of persons over whom per-
sonal jurisdiction existed and who participated
in the proceedings to determine violations, but
also articles of importers and foreign manu-
facturers who never participated in the pro-
ceedings and over whom no personal jurisdic-
tion existed in the United States. Such an
order can apply to the articles of persons who
did not start to produce the articles until well
after the order was issued. As such, it is an
extraordinary remedy which allows broad relief
to a holder of intellectual property rights or
other individual harmed by an unfair trade
practice.

After receiving a complaint under section
337, the Commission has 30 days to decide
whether to institute an investigation. After a
case is instituted, it is delegated to an Admin-
istrative Law Judge (ALJ), who holds a prelim-
inary conference usually within 45 days. In
cases involving requests for temporary relief,
the ALJ has 4 months in which to issue a pre-
liminary determination. The Commission may
review this initial determination and, if neces-
sary, fashion a temporary remedy, which may
be disapproved by the President for policy
reasons.

With regard to permanent relief, the ALJ
has nine months to determine whether or not
there has been a violation of section 337 (14
months in “more complicated” investigations).
Again, the Commission may undertake a

use in bilateral negotiations in the context of the
General System of Preferences (GSP) and the Car-
ribean Basin Initiative (CBI). By permitting GSP
and CBI benefits to be affected by the adequacy of
our trading partners’ intellectual property laws we
have already wielded a big stick to induce greater
intellectual property protection abroad.
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review to affirm, reverse, or modify the ALJ's
determination and, if necessary, to fashion a
remedy. The Commission has 1 year after the
institution of the investigation to complete the
case (or within 18 months if it finds the inves-
tigation to “be more complicated”). The Presi-
dent has 60 days during which disapproval of
the Commission’s determination can be in-
tered.
SECTION 337 REFORM

My subcommittee—the Subcommittee on
Courts, Civil Liberties and the Administration
of Justice—conducted 2 days of hearings on
the various legislative proposals to amend
section 337 (e.g. title Il of H.R. 3776 and title
Il of H.R. 4538). Two primary issues emerged
during the hearings. First, a vast majority of
the witnesses ® and other commentators 4 ad-
vocated elimination of the “injury” and “effi-
ciently and economically operated industry”
requirements. Second, some witnesses urged
elimination of the domestic injury requirement.
Both of these issues are addressed in the om-
nibus trade bill.

Proponents of change argued that proof of
injury in intellectual property cases shoutd not
be required. They asserted that acts of in-
fringement of an intellectual property right
should be sufficient. They pointed out that
under the trademark and copyright laws a
Customs order can be obtained for those
types of infringing goods without proof of
injury. Moreover, they argued that because
these intellectual property rights involve the
right to exclude others from using or practic-
ing the protected property that injury should
be irrelevant. Finally, although injury determi-
nations have rarely prevented relief before the
ITC advocates for change nonetheless
claimed that litigating the injury question is
unduly burdensome and expensive.

Opponents of removing “injury” tests have
argued that such a move would violate the
General Agreement on Taritf and Trade
(GATT). This view was contradicted by the
United States Trade Representative, a leading
academic expert (Professor Robert Hudec of
the University of Minnesota Law School) and
most other witnesses. Opponents also argued
that the “injury” requirement serves to keep
the rights of complainants and respondents in
equlibrium. They observed that in exchange
for less procedural protections in an ITC pro-
ceeding the respondents are able to avoid li-
ability unless there is the additional showing
of injury. This position was rejected by propo-
nents on policy grounds. They argued that the
“injury” test only makes sense when nonintel-
lectual property rights are being asserted and
that inclusion of the requirement by Congress
in 1930 did not anticipate the use of section
337 to enforce intellectual property rights.

The miscellaneous tariff bill eliminates both
the “injury” and “efficiently and economically
operated industry” requirements. The lan-
guage used is largely derived from the lan-
guage adopted by the Ways and Means Com-
mittee and the Committee on the Judiciary.

The administration (H.R. 4585) and Con-
gressman MOORHEAD (H.R. 3376) advocated

*United States Trade Representative, Allied
Signal, Genetech, and Corning.
*E.G., NAM, CBEMA, U.S. Chamber of Com-

merce, E.LLA., IPO, AL.P.L.A,, and organized labor.
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elimination of the “domestic industry” require-
ment. This approach was opposed by orga-
nized labor, Allied-Signal, Corning Glass
Works, the chairperson of the ITC and the In-
tellectual Property Owners Organization.s
Some witnesses before my subcommittee and
before the Trade Subcommittee urged a slight
maodification of the definition of “‘industry” in-
sofar as it applied to intellectual property
cases. In essence these witnesses argued
that the ITC has created an inconsistent set
of rules to determine whether an industry
exists.® The proposed amendment in the om-
nibus trade bill clarifies the results of previous
ITC decisions 7 and corrects some recent in-
correct applications of the Commission in
more recent cases.® The amendment makes
clear that a “domestic industry” can exist
through the development of a “licensing” in-
dustry. The amendment also makes certain
the availability of section 337 relief to universi-
ties who have made substantial investment in
engineering, or research and development in
connection with the exploitation of an intellec-
tual property right.® The language used in the
amendment is a combination of that found in
H.R. 4539 and that found in the biil reported
by the Trade Subcommittee. Deleted from
both versions is language relating to “sales
and marketing.”” As many of the witnesses in-
dicated, the “‘domestic industry” requirement
will serve as a gatekeeper to prevent the ex-
cessive use of the ITC under section 337. The
inclusion of “sales and marketing” activities in
the United States was seen by most commen-
tators as being too broad.
PROCEDURAL REFORMS

During the course of the hearings on this
bill a number of procedural suggestions also
were made to improve the efficiency of ITC
operations. These changes appear to have
the support of virtually all commentators. A
complete description of these changes can be
found in the Ways and Means Committee

sIn this regard, it was postulated that such a
change would transform the ITC into an intellectu-
al property court. They also claimed that it would
make the ITC forum available to two non-domestic
companies with no United States investment to
argue about access to the United States market.

¢ Certain Softballs and Polyurethane Cores there-
fore, No. 337-TA-190 (1985) (ITC does not use rigid
formula in determining industry test); Miniature
Battery Operated Toy Vehicles, No. 337-TA-122
(1982), affd. sub. nom. Schaper Mfg. Co. v. ITC. 717
F.2d 1368 (Fed. Cir. 1983) (where complainant’s
product also made outside the U.S.; no domestic in-
dustry); see also, Certain Products with Gremlins
Depictions, No. 337-TA-201 (1986) (no domestic in-
dustry even though extensive licensing industry
within the United States); compare, Certain Ultra-
Microtone Freezing Attachments, No. 337-TA-10
(1976) (finding of domestic industry when only do-
mestic act is the importation of goods from abroad)
with Certain Writing Instruments and Nibs There-
fore, Investigation No, 337-TA-129 (1984). (two pat-
ents, two possible industries, only one meets statu-
tory definition) and Certain Limited-Charges Cell
Culture Microcarriers, No. 337-TA-129 (1984) (no
industry finding) and Certain Modular Structural
Systems. No. 337-TA-164 (1984) (no industry fingd-

)

7 Certain Cast-Iron Stoves, No. 337-TA-69 (1981)
at 8-10 (“‘significantly employs . . . American land,
labor and capital”) Coin-Operated Audio Visual
Games and Components Thereof, No. 337-TA-112
(1983).

8 Certain Products with Gremlins Depictions,
supra.

? Compare, Certain Limited-Charge Cell Culture
Mirocarriers, supra.
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report on H.R. 4800, House Report 99-581,
part 1, pages 109-117.

In conclusion, | urge my colleagues to sup-
port those provisions of this bill that relate to
intellectual property and trade.

Mr. FRENZEL. Mr. Speaker, I have
no requests for time, and I yield back
the balance of my time.

Mr. ROSTENKOWSKI. Mr. Speak-
er, I yield back the balance of my
time.

The SPEAKER pro tempore (Mr.
RanGeL). The question is on the
motion offered by the gentleman from
Illinois [Mr. ROsSTENKOWSKI] that the
House suspend the rules and pass the
bill, H.R. 5686, as amended.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill,
as amended, was passed.

A motion to reconsider was laid on
the table.

ANNOUNCEMENT BY THE
SPEAKER PRO TEMPORE

The SPEAKER pro tempore. Debate
has been concluded on all motions to
suspend the rules.

Pursuant to clause 5, rule I, the
Chair will now put the question on
each motion on which further pro-
ceedings were postponed on today, in
the order in which that motion was
entertained.

Votes will be taken in the following
order: S. 2245, by the yeas and nays; S.
2216, by the yeas and nays; and the
conference report on H.R. 3113, by the
yeas and nays.

EXPORT ADMINISTRATION ACT
OF 1979 AUTHORIZATION

The SPEAKER pro tempore. The
pending business is the question of
suspending the rules and passing the
Senate bill, S. 2245, as amended.

The Clerk read the title of the
Senate bill.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Florida {(Mr.
Mical that the House suspend the
rules and pass the Senate bill, S. 2245,
as amended, on which the yeas and
nays are ordered.

The vote was taken by electronic
device, and there were—yeas 366, nays
0, not voting 66, as follows:

[Roll No. 4611

YEAS—366
Abercrombie Badham Bliley
Ackerman Barnes Boggs
Akaka Bartlett Boland
Alexander Barton Boner (TN)
Anderson Bateman Bonior (MID
Andrews Bates Borski
Annunzio Bedell Bosco
Anthony Beilenson Boucher
Applegate Bennett Boulter
Archer Bentley Broomfield
Armey Bereuter Brown (CA)
Aspin Berman Brown (CO)
Atkins Bevill Bruce
AuCoin Bilirakis Bryant
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Burton (IN)
Bustamante
Byron
Callahan
Carney
Carper

Carr
Chandler
Chapman
Chappell
Chapple
Cheney
Clay

Coats
Cobey
Coble
Coelho
Coleman (MO)
Coleman (TX)
Combest
Conte
Cooper
Coughlin
Courter
Coyne

Craig
Crockett
Daniel
Dannemeyer
Darden
Daschle
Daub

de la Garza
DeLay
Dellums
Derrick
DeWine
Dicks
Dixon
Dorgan (ND)
Dornan (CA)
Dowdy
Dreier
Duncan
Durbin
Dwyer
Dymally
Dyson
Early
Eckart (OH)
Eckert (NY)
Edwards (CA)
Edwards (OK)
Emerson
English
Erdreich
Evans (IL)
Fascell
Fawell
Feighan
Fiedler
Fields

Fish

Flippo
Florio

Foley

Ford (MI)
Ford (TN)
Frank
Frenzel
Frost
Fuqua
Gallo
Garcia
Gaydos
Gejdenson
Gekas
Gibbons
Gilman
Gingrich
Glickman
Gonzalez
Goodling
Gordon
Gradison
Gray (PA)
Green
Gregg
Gunderson
Hall (OH)
Hall, Ralph
Hamilton
Hammerschmidt
Hawkins
Hayes
Hendon
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Henry Nowak Taylor Vucanovich Wilson
Hertel Oakar Thomas (CA) Walgren Wirth
Hiler Oberstar Thomas (GA) Walker Wise
Hillis Obey Torres Watkins Wolf
Holt Olin Torricelli Waxman Wolpe
Hopkins Ortiz Towns Weaver Wright
Horton Oxley Traficant Weber Wyden
Hoyer Packard Traxler Wheat Wylie
Hubbard Panetta Udall Whitehurst Yates
Huckaby Parris Valentine Whitley Yatron
Hughes Pashayan Vento Whittaker Young (AK)
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Hutto Penny Volkmer Williams Young (MO)
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K‘“’i ‘!‘" R“Y ’ Burton (CA) Hansen Nichols
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KO te Rilt?t 0 Crane Jones (OK) Schroeder
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Leland Roth Fazio MacKay Zschau
Lent Roukema
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Levin (MI) Rowland (CT)
e cay)  powland (GA) So (two-thirds having voted in favor
Lewis (FL) Sabo thereof) the rules were suspended and
Lightfoot Savage the Senate bill, as amended, was
Lipinski Saxton passed
Livingston Schaefer )
Lloyd Scheuer The result of the vote was an-
Loeffler Schneider nounced as above recorded.
Lott Schuette A motion to reconsider was laid on
Lowery (CA) Schumer the tabl
Lowry (WA) Seiberling € table.
Lujan Sensenbrenner
Lungren Sharp
ﬁ:ﬁ'i‘gan gﬁ:ﬂ;y ANNOUNCEMENT BY THE
Markey Shumway SPEAKER PRO TEMPORE
i ) Sieeer The SPEAKER pro tempore. Pursu-
Martinez Siljander ant to the provisions of clause 5, rule
Matsui Sisisky I, the Chairman announces that he
f&izgﬁ’es Slézftr‘l) n will reduce to a minimum of 5 minutes
McCain Slattery the period qf timq within which a vote
McCandless Slaughter by electronic device may be taken on
MeCloskey Smith (FL) the additional motions to suspend the
McCollum Smith (1A) . Chair h t
McCurdy Smith (NE) rules on which the Chair has post-
McDade Smith (NJ) oned further proceedings.
p | &)
McEwen Smith, Denny
McGrath (OR)
McHugh Smith, Robert
McMillan (NH) CONSTITUTION DAY
Meyers Sy overt The SPEAKER pro tempore. The
Michel Snowe pending business is the question of
I‘Iéiger 28?1)) gnlyder suspending the rules and passing the
Miller (Way  Soloreon Senate bill (S. 2216) to designate Sep-
Mineta Spence tember 17, 1987, the bicen@ennlal of
Mitchell Spratt the signing of the Constitution of the
Noakley Staaermain United States, as “Constitution Day,”
Mollohan Stangeland and to make such day a legal public
Monson Stark holiday.
Montgomery  Stenholm The Clerk read the title of the
Moody Stokes .
Moorhead Strang Senate bill.
Morrison (WA) Stratton The SPEAKER pro tempore. The
I‘B;I’ff;er‘l‘y gg‘,‘e’:r‘l’ey question is on the motion offered by
Murtha Swift the gentleman from New York [Mr.
Myers Swindall Garcial that the House suspend the
Nateher Sypar rules and pass the Senate bill, S. 2216,
Nelson Tauke on which the yeas and nays are or-
Nielson Tauzin dered.
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To amend the patent and trademark laws of the United States, and for other
purposes.

IN THE HOUSE OF REPRESENTATIVES

APRIL 9, 1986

Mr. KasTENMEIER introduced the following bill; which was referred jointly to the
(Clommittees on the Judiciary and Ways and Means

A BILL

To amend the patent and trademark laws of the United States,
and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Intellectual Property and
5 Trade Act”.
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TITLE I—PATENT AND
TRADEMARK AMENDMENTS

SEC. 101. USE OF PATENTED PROCESSES.

—

bBO

adding at the end the following new subsection:

<1 o Ot B~ W

NoREN ¢

(a) INFRINGEMENT FOR IMPORTATION OR SALE.—

Section 271 of title 35, United States Code, is amended by

““(e) Whoever without authority imports into the United
States or sells within the United States a product which is

directly made by a process patented in the United States

10 shall be liable as an infringer, if the importation-or sale of the

11 product occurs during the term of such process patent.”.

12 (b) DAMAGES FOR INFRINGEMENT.—Section 287 of

13 title 35, United States Code, is amended by adding at the end

14 the following: “No damages may be recovered for an in-

15 fringement under section 271(e) of this title unless the in-

16 fringer knew that the product was made by a process patent-

17 ed in the United States. Damages may be recovered only for

18 infringement occurring after such knowledge.”.

19 (c) EFFECTIVE DATE.—The amendments made by sub-

20 sections (a) and (b) shall apply only to United States patents

21 granted on or after the date of the enactment of this Act.

22 SEC. 102. PATENT AND TRADEMARK LAWS AMENDMENTS.

23 (a) LaATE FEE PAYMENT ALLOWED.—Section 8(c) of

24 the Trademark Act of 1946 (commonly known as the
25 Lanham Act) (15 U.S.C. 1058(c)) is amended by adding at

®fR 4539
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1 the end the followihg: “Fees for filing the affidavits, together

2 with fees for late payment, may be accepted by the Commis-

3 sioner after the filing of the affidavits.”.

4

(b) RENEWAL OF REGISTRATION.—Section 9(a) of the

5 Trademark Act of 1946 (15 U.S.C. 1059(a)) is amended—

6

-1

(1) in the first sentence by striking ‘“‘payment of
the prescribed fee and’’;

(2) by inserting after the first sentence the follow-
ing: “The fee required for renewal, the time of pay-
ment, and any fee for late payment shall be prescribed
by the Commissioner.”’; and

(3) in the second sentence by striking “‘the addi-
tional fee herein prescribed” and inserting “‘a sur-
charge”.

f
(¢ PErRIOD FOR RESPONSE.—Section 12(b) of the

Trademark Act of 1946 (15 U.S.C. 1062(b)) is amended—

£¢

(1) in the second sentence by striking “‘six
months’’ and inserting ‘3 months, or longer as may be
prescribed by the Commissioner,”;

(2) in the third sentence by striking “‘six months”
and inserting ‘3 months, or longer as may be pre-
scribed by the Commissioner,”’; and

(3) by adding after the third sentence the follow-
ing: ‘“The Commissioner shall prescribe fees for ex-

tending any time for response.”.

©fK 4539
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(d) ExTENSION OF PERIOD FOE OPPOSING MARK.—
Section 13 of the Trademark Act of 1946 (15 U.S.C. 1063)
is amended— |

(1) in the second sentence by striking “thirty
days” and inserting ‘60 days"’; and

(2) by inserting after the second sentence the fol-
lowing: “The Commissioner shall prescribe conditions,
including the payment of fees, for the further
extensions.”’.

(¢) CHAIRMAN OF BOARD ADDED TO TRADEMARK
TriaL AND APPEAL BOARD.—Section 17 of the Trademark
Act of 1946 (15 U.S.C. 1067) is amended in the second para-
graph by striking “‘and members’’ and inserting “and a chair-
man and members’’.

(f) VERIFICATION REQUIREMENT FOR CANCELLATION
PETITION DELETED.—Section 24 of the Tfademark Act of
1946 (15 U.S.C. 1092) is amended by striking “verified” in
the second sentence.

(g) CHAIRMAN AND VICE-CHAYTRMAN ADDED TO
BoarDp OF PATENT APFEALS AND INTERFERENCES.—Sec-
tion 7(a) of title 35, United States Code, is amended in the
second sentence by inserting “‘a chairman and a vice-chair-
man appointed by the Commissioner,” after ‘““Assistant

Commissioners,”.

®lR 4539 H
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(h) ATTESTATION REQUIREMENT FOR ISSUANCE of
Parent DeELETED.—Section 153 of title 85, United States
Code, 1s amended by striking “and attested by an officer of
the Patent and Trademark Office designated by the
Commissioner”.

(i) PLaNT PATENTS.—Section 163 of title 35, United
S*ates Code, is amended by inserting “‘or any part thereof”
after “reproduced”.

() EFFECTIVE DATE.—Subsection (i) shall apply only
to acts of infringement committed on or after the date of the
enactment of this Act. Subsections (a) through (h) shall take
effect 6 months after the date of the enactment of this Act.
SEC. 103. ENFORCEMENT BY THE UNITED STATES ALLOWED

IN CERTAIN PATENT APPLICATION CASES.

Section 135(c) of title 35, United States Code, is
amended by adding at vthe end the following: “The United
States may bring an action for equitahle or declaratory relief

to enforce the provisions of this section.”.

TITLE II—ENFORCEMENT OF PAT-
ENTS, COPYRIGHTS, TRADE-
MARKS, AND MASK WORKS IN
INTERNATIONAL TRADE

SEC. 201. REFERENCE TO TARIFF ACT OF 1930.

Except as otherwise expressly provided, whenever in

this title an amendment 15 expressed in terms of an amend-

oHR 4539 I
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ment to a section or other provision, the reference shall be
considered to be made to a section or other provision of the
Tariff Act of 1930.
SEC. 202. UNFAIR PRACTICES IN IMPORT TRADE.

(a) Unrair METHODS OF COMPETITION.—Subsection

(a) of section 337 (19 U.S.C. 13387) is amended

(1) by inserting ‘“(1)"’ before the first sentence;
(2) by siriking “or tendency’’; |
(3) by striking “, efficiently and economically
operated,”’;
(4) by inserting ‘“‘or to be a threat thereof,” after
“in the United States,”’;
(5) by inserting ‘‘or substantially impair” after
“prevent’’; and
(6) by addiﬁg@t the end the following:
“For purposes of this section, an ‘industry in the United
States’ includes a substantial investment in facilities or ac-
fivities related to the exploitation of patents, copyrights,
trademarks, or mask works described in peragraph (2), -
cluding research, development, 'licensing, saies, and
marketing.
“(2) For purposes of this section, there is a rebuttable
presumption that the following acts have the effect to destroy

or substantially injure an industry,. or to be a threat thereof,

oHR 4539 I




6

-1

NoREENS o

10
11

12

19
20

Case: 23-1245 Document: 117 Page: 108 Filed: 05/21/2025

7
or to prevent or substantially impair the establishment of an
industry:

“(A) Unauthorized importation of an article which
mnfringes a valid and enforceable patent issued under
title 35, United States Code, or the unauthorized sale

* such an imported article.

“(B) Unauthorized importation of an article
which—

“(1) was made, produced, processed, or mined

under, or by means of, a process covered by a

claim of a valid and enforceable patent issued

under title 35, United States Code, and

“(1) f made, produced, processed, or mined
in the Ul—lited States, would infringe a valid and
enforceable patent issued under title 35, United

States Code,
or the unauthorized sale of such an imported article.

“(0) Unauthorized importation of an article which
infringes a copyright registered under title 17, United
States Code, or the unauthorized sale of such an im-
ported article.

“(D) Importation of an article which infringes a
valid and enforceable trademark registered under the

Trademark Act of 1948, or the sale of such an import-

@R 4539 I
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8

ed article, if the manufacture or production of such im-
ported article was unauthorized.

‘“‘B) The importa,tion_ of a semiconductor chip
product in a manner that constitutes infringement of a
mask work registered under chapter 9 of title 17,
United States Code.”.
(b) DETERMINATIONS; REVIEW.—Subsection (c) of sec-

tion 337 is amended—
(1) in the first sentence by Inserting before the

(L3

period the following: “, except that the Commission
may, by issuing a consent order or on the basis of a
settlement agreement, terminate any such investiga-
tion, in whole or in part, without making such a deter-
mination’’; and
(2) in the fifth sentence by inserting after “its
findings’’ the following: “on whether the adversely af-
fected industry is efficiently and economically operated
and its findings”.
(c) Excrusion OF ARTICLES FroM ENTRY.—Subsec-
tion (d) of section 337 is amended in the first sentence by
inserting after ‘‘considering’ the following: “whether the ad-

versely affected industry is efficiently and ecouomically oper-

ated, and after considering’’.

iR 4539 B
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