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STATEMENT OF RELATED CASES

No other appeal in or from the present civil action has previously been before
this or any other appellate court. Counsel is not aware of any related cases within the
meaning of Federal Circuit Rule 47.5(b). See Practice Note to Rule 47.5 (noting that
cases are not related “simply because they involve the same general legal issuel.]”).

JURISDICTIONAL STATEMENT
The Court possesses jurisdiction to entertain this appeal from a final judgment

entered by the Court of Federal Claims. 28 U.S.C. § 1295(a)(3).
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INTRODUCTION

This appeal concerns a regulatory requirement that has been in effect for eighty
years. The current version of the regulation, which is codified as 5 C.F.R.
§ 550.111(c), was issued by the Office of Personnel Management (OPM) pursuant to
authority delegated by 5 U.S.C. § 5548. That regulation implements 5 U.S.C.
§ 5542(a), which governs overtime pay for Federal employees. Section 5542(a)
authorizes overtime pay for “hours of work officially ordered or approved|,]” and
section 5548 delegates authority to OPM to prescribe rules “necessary for the
administration” of the statute’s premium pay provisions. Pursuant to this statutory
authority, OPM promulgated section 550.111(c), which interprets section 5542 to
contain a requirement that overtime work must be “ordered” or “approved” in
writing for the work to be compensable. Twenty-one years ago, this Court held that
the writing requirement in Section 550.111(c) was a valid exercise of OPM’s
rulemaking authority. Doe v. United States, 372 F.3d 1347, 1362 (Fed. Cir. 2004).

The primary issue in this appeal is whether the Supreme Court’s decision in
Loper Bright Enterprises v. Raimondo, 603 U.S. 369 (2024), which overruled Chevron v.
NRDC, 467 U.S. 837 (1984), should lead this Court to reach a different conclusion
than in Doe. Applying Loper Bright's reasoning to this case, the ez banc Court should
affirm Doe’s holding for two overarching reasons. First, the regulation falls squarely
within the bounds of authority delegated to OPM. And second, stare decisis principles

counsel in favor of adopting Doe’s analysis.
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STATEMENT OF THE ISSUES

The en banc Court ordered the parties to file additional briefs limited to the

tollowing issues:

(1) Considering Loper Bright Enterprises v. Raimondo, 603 U.S. 369 (2024), how
should “officially ordered or approved” in 5 U.S.C. § 5542(a) be
interpreted?

(2)  Is this a case in which “the agency is authorized to exercise a degree of
discretion” such that OPM has authority to adopt its writing
requirement? Lgper, 603 U.S. at 394.

(3)  Is there a statutory provision (e.g., 5 U.S.C. {§ 1104, 5548) that provides
such authority?

STATEMENT OF THE CASE

I. Statutory and Regulatory Background

Congress enacted the Federal Employees Pay Act of 1945 (FEPA) to address
the compensation of Federal employees in the post-war environment.
Precursors To FEPA. Overtime pay for Federal workers is a product of the

unique demands of World War II. Prior to World War II, Congress had never

I As our opening brief explained, Ms. Lesko was hired and paid pursuant to
Title 5, and thus Title 5 governs her pay. Her complaint alleges, incorrectly, that
she was entitled to pay under Title 38, which governs pay for some VA employees,
and which HHS may choose to extend to a Title 5 employee pursuant to authority
delegated under 5 U.S.C. § 5371. We confine our discussion to Title 5 in light of
the questions presented by the ez banc Court.

3
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enacted a statute “to provide overtime pay for salaried workers outside the postal
service on any general basis.” H.R. Rep. 79-720, at 1 (1945). Because of World War
Il’s exigent circumstances, Congress expanded the administrative workweek for
Federal workers from 40 hours to 48 hours. Id. at 2. In a series of temporary
measures, Congress authorized overtime pay for the extra hours performed by salaried
employees as part of their expanded workweek. Id. at 1-2; e.g,, 56 Stat. 1068 (1942);
War Overtime Pay Act of 1943, 57 Stat. 75.

The last temporary measure enacted by Congtess to address overtime pay was
the War Overtime Pay Act of 1943, which Congtress scheduled to expire on June 30,
1945. See HR. Rep. 79-726, at 1-2. Pursuant to rulemaking authority delegated in the
War Overtime Pay Act of 1943, 57 Stat. 75, 77, § 9, the Civil Service Commission
promulgated regulations implementing the War Overtime Pay Act of 1943. Those
regulations “limited the authority to order overtime to ‘officer|s] or employee[s] to
whom such authority has been specifically delegated by the head of the department or
agency.” Doe, 372 F.3d at 1359 (quoting 5 C.F.R. § 20.9 (1943 Supp.))

Legistative History of FEPA. World War II led to a massive expansion in the
number of hours worked by the Federal workforce, and an attendant increase in
Federal expenditures. As the legislative history of FEPA demonstrates, Congress was
tocused on controlling costs as the country approached the end of the war. In
testimony before the Committee on Civil Service, Edgar Young of the Bureau of the

Budget was asked whether the costs of the proposed legislation increasing Federal
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employee pay would be offset by the anticipated post-war reduction in the number of
workers on the Federal payroll. Salary and Wage Administration in the Federal Service:
Hearings Before the S. Comm. on Civil Service on S. 807, 7T9th Cong., 1st Sess. 37 (1945)
(Senate Committee Hearings). Mr. Young demurred, explaining that “[t|he subject of
post-war size of the Government is a subject of constant and continual inquiry and
concern to the Bureau.” Id. Senator Hickenlooper responded, “You don’t need to
limit that to the Bureau.” Id. Mr. Young replied, “To all of us as taxpayers, as well as
to you gentleman.” I4. Congress’s concern about curtailing expenditures on Federal
employees was so strong that, in explaining why it was authorizing the Bureau of
Budget to establish personnel ceilings at most Federal agencies, the Committee’s
report opined that “it was the feeling of the committee that the interests of efficiency
and economy would be best served by a policy of reduction of force in many
Government agencies.” S. Rep. No. 79-265, at 6 (1945).

With respect to overtime pay, the Committee’s position was informed by its
belief that, after World War II ended, overtime would be rare. Senator Byrd asked
Commissioner Arthur Flemming of the Civil Service Commission whether “this
question [of overtime] is entirely due to the emergency,” adding “[i]t is not
conceivable that when the war is over there is going to be any overtime.” Senate
Committee Hearings at 50. Commissioner Flemming responded that overtime would be
necessary only in “a few isolated cases” and then emphasized the need to limit when

overtime is used: “It seems to me, as I said yesterday, that government must set the
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right kind of an example.” Id. “If some people are going to work a lot of overtime,”
he said, “it means that some other people are not going to have an opportunity to
work at all.” Id. The House Report that accompanied FEPA expresses the same
view: “the necessity of securing additional funds to meet the extra expense for
overtime should be an occasion for the encouragement of better management to
avoid overtime work schedules.” H.R. Rep. No. 79-726, at 2 (1945).

Even though both Congtress and the Civil Service Commission expected
overtime compensation to be rare after World War II ended, members of the House
Committee on Civil Service expressed concern to Commissioner Flemming that the
proposed legislation could allow federal agencies to incur overtime liability beyond the
scope of their budgets. Salary and Wage Administration in the Federal Service: Hearing on
H.R. 2497 and H.R. 2703 Before the House Conm. on the Civil Service, 79th Cong., 1st Sess.
50-51 (1945) (House Committee Hearings). Representative Miller suggested that “the
tinal check” on overtime expenditures would be that “the money that will have to be
very definitely set up in the budgets of the departments for overtime pay.” Id. at 51.
But Representative Vursell expressed uncertainty as to whether specifying overtime in
agency budgets would adequately ensure congressional control over expenditures.
Because Congtress had “deficiency appropriations brought in rather regularly[,]”
Representative Vursell said, he was “fearful that you don’t have that check.” Id.

Commissioner Flemming addressed Representative Vursell’s concern:

“speaking now for my own agency, I know that the regulations under which overtime
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is ordered and compensated for are very strict, and in most instances requests for
approval have to come all the way to the top.” 4. He added that, “under normal
conditions, when appropriations would be much tighter than they are at the present
time, the head of the agency, I can assure you, would put even stricter controls on
than he might at the present time.” Id. In the absence of such “stricter controls,”
Commissioner Flemming testified, the agency head “couldn’t meet his pay roll.” Id.
The Statute. Congress enacted FEPA on June 30, 1945, Pub. L. No. 79-106, 59
Stat. 295 (currently codified as amended at 5 U.S.C. § 5542). In addition to extending
and rationalizing overtime pay provisions that had first been enacted to meet wartime
needs, the legislation also provided large numbers of Federal employees with an
increase in their basic pay to account for the skyrocketing cost of living. See H.R. Rep.
79-7206, at 1, 3 (1945).
In language that mirrored the Civil Service Commission’s 1943 regulation,

FEPA provided that overtime compensation would be available only when “officially
ordered or approved™:

Officers and employees to whom this title applies shall . . .

be compensated for all hours of employment, officially

ordered or approved, in excess of forty hours in any

administrative workweek, [according to the guidelines and

rates set forth].
59 Stat. at 296-97, § 201.

Congress has repeatedly reenacted this provision since then. Congress revisited

overtime pay for Federal workers with the Federal Employees Pay Act Amendments



Case: 23-1823 Document: 76  Page: 19 Filed: 07/07/2025

of 1954 (the FEPA Amendments of 1954) which, among other things, provided for
administratively uncontrollable overtime. Pub. L. No. 83-763, 68 Stat. 1105 (1954).
The FEPA Amendments of 1954 reenacted section 201 of FEPA with some changes
in the language, but made no changes relevant to the meaning of the “officially
ordered or approved” language. 68 Stat. at 1109. Congress then recodified Title 5 in
1966. Pub. L. No. 89-554, 80 Stat. 378 (1966). Once again, Congtress did not make
any changes relevant to the interpretation of the phrase “officially ordered or
approved” challenged in this appeal. See 80 Stat. at 485.
The present statutory language, now codified at 5 U.S.C. § 5542(a), has
undergone additional amendments since the recodification of Title 5, but as relevant
to this case, it contains the same operative language as did the Act of 1945:
For full-time, part-time and intermittent tours of duty,
hours of work officially ordered or approved in excess of 40
hours in an administrative workweek, or . . . in excess of 8
hours in a day, performed by an employee are overtime
work and shall be paid for . . . at [the rates provided in 5
U.S.C. § 5542(a)(1)-(6)].

Id. (emphasis added).

In addition to providing for overtime pay when overtime is “officially ordered
or approved,” FEPA expressly delegated rulemaking authority to the Civil Service
Commission. 59 Stat. at 304, § 605. The delegation provided as follows:

The Civil Service Commission is hereby authorized to issue
such regulations, subject to the approval of the President,

as may be necessary for the administration of the foregoing
provisions of this Act insofar as this Act affects officers
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and employees in or under the executive branch of the
Government.

Id.

Although Congress has amended the subsection slightly since then—including
by restructuring the sentence, with the effect of changing “may be necessary” to
“necessary,” and substituting “Office of Personnel Management” for “Civil Service
Commission”—the current version of the statute delegates with similar language:

The Oftice of Personnel Management may prescribe
regulations, subject to the approval of the President,
necessary for the administration of this subchapter, except

section 5545(d), insofar as this subchapter affects
employees in or under an Executive agency.

5 U.S.C. § 5548.

The Regulation. Four days after FEPA was enacted, implementing regulations
that had been promulgated by the Civil Service Commission and approved by
President Truman in Executive Order No. 9578 were published in the Federal
Register. 10 Fed. Reg. 8191, 8,194 (July 4, 1945). Section 401(c) of those regulations
provided as follows:

No overtime in excess of the administrative workweek shall
be ordered or approved except in writing by an officer or
employee to whom such authority has been specifically
delegated by the head of the department or independent

establishment or agency, or Government-owned or
controlled corporation.

1d.
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In 1968, the Commission revised its regulations to conform to the
recodification of Title 5 but “ma|de] no substantive changes in the regulations.” 33
Fed. Reg. 12,402 (1968); see id. at 12,460. The revised regulations were adopted
verbatim by OPM after it supplanted the Civil Service Commission. The OPM
regulation at issue provides:
Overtime work in excess of any included in a regularly
scheduled administrative workweek may be ordered or
approved only in writing by an officer or employee to
whom this authority has been specifically delegated.

5 C.F.R. §550.111(c).

This Court Upholds The Regulation in Doe. This Court considered the validity of 5
C.F.R. § 550.111(c) in Doe and concluded that the regulation is enforceable.

In Doe, employees of the Department of Justice argued that they were entitled
to compensation for overtime work even though that work had not been ordered or
approved in accordance with the regulation. In support of their argument, they relied
primarily upon Anderson v. United States, 136 Ct. Cl. 365 (1956). In _Anderson, the Court
of Claims held that, even though Customs Service supervisors had “with[e]ld written
orders for or approval of the overtime,” the agency had nonetheless “induced”
overtime work because “the 40-hour week, established by the 1945 Pay Act, was
never translated by the Customs Service into an effective, administrative reality for the

patrol inspectors.” _Anderson, 136 Ct. Cl. at 369. “The withholding of written orders

ot approval,” Anderson reasoned, “reflected observance of the letter of the regulation
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but denial of the substance of the statute.” Id. at 371. Anderson thus declined to
enforce the writing requirement set out in 5 C.F.R. § 550.111(c).

In Doe, this Court upheld the writing requirement. 372 F.3d at 1362. The
Court acknowledged that Anderson had held the regulation to be invalid, but
concluded that the panel was not bound by Anderson. 1d. at 1355-57. Doe explained
that Supreme Court precedent subsequent to Anderson had established that valid
regulations are binding upon courts. Id4. In particular, “[i]n holding that the OPM
regulation was invalid because it added a procedural writing requirement to the
substantive requirements of FEPA or because the result was inequitable, the _Anderson
line of cases is inconsistent with” Schweiker v. Hansen, 450 U.S. 785 (1981). Id. at 1355.

The Court thus applied the two-part test set out in Chevron, 467 at 842-43. The
Court first concluded that “officially ordered or approved” is ambiguous, which was
the first prerequisite for upholding a regulation under Chevron. Id. at 1358-59. The
Court then concluded that the regulation did not reflect an unreasonable
interpretation of the phrase “officially ordered or approved|.]” Id. at 1359-61. In so
concluding, the Court reasoned that “OPM regulation’s written order requirement
does not contradict the language of FEPA.” Id. at 1360. The Court further explained
that “[t]he writing requirement also serves an important purpose of the statute—to
control the government’s liability for overtime.” Id. at 1361.

Doe thus concludes that the 5 C.F.R. § 550.111(c) reflects a valid interpretation

of section 5542’s “officially ordered or approved” language. Id. at 1362.
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II.  Factual Background

Ms. Lesko served as an advanced practice registered nurse (APRN) at Indian
Health Service (IHS) facilities in Phoenix, Arizona, and Wadsworth, Nevada, from
November 9, 2020, through July 2, 2021. Appx074, § 4. Ms. Lesko was hired as, and
served as, a GS-13, Step 10 employee. Appx218. Ms. Lesko resigned her position
with IHS effective July 2, 2021. Appx221.

According to the complaint, while Ms. Lesko worked for IHS, its facilities
were stretched thin due to the Covid-19 pandemic. Appx082, q 43. She alleges that
nurses were required to work beyond their regularly scheduled hours during 2020 and
2021. Id. The complaint asserts that “managerial pressures [led] nurse practitioners ]|
to work off-the-clock overtime through expectation, requirement, and/or
inducement.” Appx084-85, 9 51 (citing Mercier v. United States, 786 F.3d 971, 980-982
(Fed. Cir. 2015)). The complaint emphasizes IHS policies requiring that work be
performed in a timely manner. See, eg, Appx083-84, 9 47-48, 50. The complaint
does not allege, however, that the alleged uncompensated overtime work satisfied the
requirements expressly identified in the regulation.

She also alleges that her work included work performed on Sundays, on
holidays, and at night. Appx087-088, 9 58-60. The complaint acknowledges that
some overtime, Sunday, holiday, and nighttime work was compensated, either with
premium pay or with compensatory time off. See Appx078-79, 9 26-29 (alleging that

IHS incorrectly calculated premium rates when it gave nurses Title 5 premium pay for
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nighttime, holiday, Sunday, and overtime work); Appx088, q 63 (alleging that IHS
sometimes required nurses to accept compensatory time off in lieu of overtime). The
complaint alleges that nurses were “routinely and regularly informed by supervisors
that overtime pay was not approved and/or allowed in many circumstances” and were
“routinely required to take compensatory time in lieu of overtime pay without their
consent[.]” Id.

In addition to bringing the complaint on her own behalf, Ms. Lesko seeks to
represent ““[a]ll individuals employed by the Indian Health Service as RN, including
RNs, APRNSs, nurse practitioners, clinical nurse specialists, and nurse anesthetists,
who were employed within six (6) years preceding the filing of the Complaint and not
paid in accordance with” the requirements of Title 38 or, alternatively, Title 5.
Appx089, 9§ 65.

The operative complaint comprises five counts. Count 1 is premised upon Ms.
Lesko’s view that she is entitled to pay under 38 U.S.C. § 7453. Appx(091-093. Count
2—which is the count relevant to the questions raised by the ez banc Court—is
premised upon the theory that IHS failed to pay overtime earned under sections 5542
and 5543, along with 5 C.F.R. {§ 550.111-14. Appx093-095. Count 3 alleges that Ms.
Lesko and the class either were not correctly paid for nighttime work or were wrongly
offered compensatory time off in lieu of pay for nighttime work. Appx095-096.
Count 4 alleges that Ms. Lesko and the class either were not correctly paid for Sunday

work or were wrongly offered compensatory time off in lieu of pay for Sunday work.
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Appx096-097. Count 5 alleges that Ms. Lesko and the class were either not correctly
paid for holiday work or were wrongly offered compensatory time off in lieu of pay
tfor holiday work. Appx098-099.

As relief, Ms. Lesko seeks monetary damages, the recognition of a class
pursuant to Rule 23 of the Rules of the Court of Federal Claims, and attorney fees
and interest. Appx099-100.

III. Prior Proceedings

Ms. Lesko initiated this suit by filing a complaint in the Court of Federal
Claims on June 27, 2022, seeking compensation for overtime, nighttime, weekend,
and holiday work pursuant to Title 38. Appx015-29. After the Government moved
to dismiss, Ms. Lesko then filed an amended complaint that continued to include a
Title 38 claim but also included claims for overtime, nighttime, Sunday, and holiday
premium pay pursuant to Title 5. Appx073-100.

The Government renewed its motion to dismiss, and the trial court granted the
renewed motion. The court dismissed Count I because, as “a Title 5 employee
benefiting from certain Title 38 provisions,” Ms. Lesko could not bring a claim based
on the premium pay provisions of Title 38, which IHS did not choose to extend to
her. Appx004-5. With respect to Count 2, the trial court reasoned that Ms. Lesko was
not a Title 38 employee and thus was not entitled to premium pay under 38 U.S.C.

§ 7453. Appx005. Further, in the absence of a written approval or authorization, Ms.
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Lesko could not state a claim for Title 5 overtime under Doe. Appx005-007. With
respect to Counts 3, 4, and 5, the trial court concluded that Ms. Lesko had not alleged
that she completed nightwork, Sunday work, or holiday work within the definitions
provided by 5 C.F.R. § 550.121, because she acknowledged that the alleged work was
unscheduled. Appx007-009. Accordingly, the trial court dismissed all counts of the
amended complaint.

This appeal followed. After the parties filed briefs on the merits, the Supreme
Court decided Loper Bright on June 28, 2024. A panel of the Court held oral argument
on October 10, 2024. On March 18, 2025, before the panel issued a decision, the
Coutt sua sponte ordered rehearing en bane.

SUMMARY OF ARGUMENT

The ¢n banc Court should hold, as Doe did, that the writing requirement
contained in 5 C.F.R. § 550.111(c) is a valid construction of the “officially ordered or
approved” language in 5 U.S.C. § 5542(a).

Section 550.111(c)’s requirement that federal personnel must memorialize any
overtime authorizations in writing derives from FEPA’s requirement that overtime be
“officially ordered or approved[.]” 5 U.S.C. § 5542(a). By declining to specify how
overtime must be ordered or approved in section 5542(a), Congress left it to OPM to
“fill up the details of a statutory scheme,” Laoper Bright, 603 U.S. at 395 (cleaned up),
which OPM did by promulgating section 550.111(c). But the Court need not, and

should not, construe section 5542 in isolation, because Congress did not leave section
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5542(a) to stand alone. In section 5548, Congtress expressly delegated to OPM
authority to implement section 5542’s open-ended statutory requirement by
authorizing OPM to prescribe regulations “necessary for the administration” of
FEPA. In a contemporaneous exercise of that authority, OPM’s predecessor, the
Civil Service Commission, promulgated a regulation, approved by President Truman
and maintained through the present day, requiring that orders or approvals of
overtime be in writing. The authority provided to OPM under 5 U.S.C. § 5548 to
prescribe regulations “necessary for the administration” of the Act encompasses
making rules about how officials can permissibly “order[]” or “approve[]” overtime
under 5 U.S.C. § 5542(a). Through the use of discretion-conferring phrases—
“officially ordered and approved” in section 5542 and “necessary for the
administration” in section 5548—Congtress instructed the agency to “fill up the details
of a statutory scheme” and granted the agency flexibility in doing so. Loper Bright, 603
U.S. at 395 (cleaned up). The discretion granted to OPM is further evident in
Congress’s delegation to OPM to “prescribe regulations and to ensure compliance
with the civil service laws, rules, and regulations” contained in section 1104(b)(3). In
other words, “the best reading of” the statutory provisions governing overtime pay “is
that [they| delegate[] discretionary authority to” OPM. Id.

Because Congress has authorized the agency “to exercise a degree of
discretion][,]” the question in this appeal is whether the agency has exceeded “the

boundaries of the delegated authority” as interpreted by this Court. Id. (cleaned up).
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OPM’s interpretation is fully consistent with the statute and reflects a judgment about
what is “necessary for the administration” of Federal overtime pay. As their

2y <¢

definitions denote, the words “officially,” “ordered”, and “approved” all require the
observance of appropriate formalities. Congress’s use of this language, when
combined with the delegation to issue rules “necessary for the administration” of the
provision, authorizes OPM to identify those formal requirements. And it is
commonplace to require written authorization before money can be drawn from the
public fisc. The regulation’s writing requirement thus falls within the statute’s plain
language.

The interpretive principles long applied by courts to assess executive statutory
constructions provide further support for OPM’s construction. The regulation
reflects a longstanding, contemporaneous construction of the statute. Further, the
statute has been reenacted by Congtress after the promulgation of the regulation
without any material change to either the “officially ordered or approved” language or
to the scope of the delegation to OPM. Precedent also supports OPM’s regulation.
Not only did this Court uphold the regulation at issue more than twenty years ago in
Doe, but courts have upheld other regulations that imposed a writing requirement
pursuant to delegated authority. Finally, the regulation furthers Congress’s goal of

controlling costs attributable to overtime; tends to make less likely the types of

disputes that often result from inherently ambiguous oral communications; and
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creates a documentary record that facilitates oversight of agencies’ premium pay
practices.

By contrast, the standard articulated by Ms. Lesko invites problems of
administration. By allowing employees to seek overtime pay in court based upon
vague or informal conduct without ever seeking written approval from a supervisor
with delegated authority, Ms. Lesko’s proposed standard will tend to result in less
productive engagement between employees and supervisors and in more contentious
litigation. By contrast, the clear rule affirmed in Doe, which lets both supervisors and
employees know exactly when overtime work will be compensated, has important
benefits to the Federal employment system. The shortcomings in Ms. Lesko’s theory
buttress the rationale behind OPM’s straightforward regulation.

Principles of stare decisis further buttress the conclusion that the regulation
should be validated. Ms. Lesko cannot carry her burden of demonstrating a “special
justification” for departing from Doe, which has garnered significant reliance interests
during the 21 years since it was decided. See Halliburton Co. v. Erica P. John Fund, 573
U.S. 258, 266 (2014) (cleaned up). Indeed, much of Doe’s reasoning—including its
analysis of the statutory language, its acknowledgment of the contemporaneous
construction canon, and its discussion of precedent—is just as relevant under Loper
Brigh?'s framework as it was under Chevron’s framework. Ms. Lesko’s arguments for
abandoning Doe ultimately boil down to disagreeing with its reasoning, which is not

enough to warrant departing from stare decisis principles.
g p g p p
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The Court should thus reaffirm the validity of 5 C.F.R. § 550.111(c) and affirm
the trial court’s dismissal of Ms. Lesko’s complaint.

ARGUMENT

I. Standard of Review

“This court reviews Court of Federal Claims’ decisions de novo for errors of law,
and for clear error on findings of fact.” Anabeim Gardens v. United States, 444 F.3d
1309, 1314 (Fed. Cir. 2006). The granting of a motion to dismiss is reviewed de novo.
Harmonia Holdings Grp., LLC v. United States, 999 F.3d 1397, 1401 (Fed. Cir. 2021).
And the Court can “affirm the ... dismissal on any ground supported by the record.”
Wyandot Nation v. United States, 858 F.3d 1392, 1397 (Fed. Cir. 2017).

II. OPM’s Regulation Reflects A Valid Exercise Of Delegated Rulemaking
Authority

This case requires the Court to evaluate an agency’s exercise of rulemaking
authority delegated by Congress.

The framework for this analysis is set out in Loper Bright. Overruling Chevron,
Loper Bright rejects the presumption “that statutory ambiguities are implicit delegations
to agencies.” 603 U.S. at 399. Loper Bright recognized, however, that Congress
“often” has “confer|red] discretionary authority on agencies.” Id. at 404; see also id. at
394-95. The Court explained that “Congress may do so, subject to constitutional
limits[.]” Id. at 404. And the Court stressed that to “stay out of discretionary

policymaking left to the political branches,” judges should “independently identify and

19



Case: 23-1823 Document: 76  Page: 31  Filed: 07/07/2025

respect such delegations of authority, police the outer statutory boundaries of those
delegations, and ensure that agencies exercise their discretion consistent with the
APA” 1d.

Loper Bright turther explains that, “[w]here the best reading of a statute is that it
delegates discretionary authority to an agency, the role of the reviewing court under
the APA is, as always, to independently interpret the statute and effectuate the will of
Congress subject to constitutional limits.” Id. at 395-96. “The court fulfills that role
by recognizing constitutional delegations, fixing the boundaries of the delegated
authority, and ensuring the agency has engaged in reasoned decision-making within
those boundaries.” Id. (cleaned up); see also Seven Cnty. Infrastructure Coalition v. Eagle
Cnty., CO, 145 S.Ct. 1497, 1512 (2025).

Applying the Loper Bright test, the en banc Court should uphold the validity of
OPM’s regulation.

A. By Enacting Sections 5542, 5548, and 1104, Congress Authorized

OPM To Exercise Discretion Capturing The Challenged
Regulation

In the second question posed by the ¢# banc Court, the Court asks whether this
is a case when Congress delegated discretionary rulemaking authority to OPM; and in
the third question posed by the ex banc Coutt, the Court asks which statutory
provisions confer that delegation. The answer to the second question is yes. The

answer to the third question is that the delegation relevant to this appeal is reflected in
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sections 5 U.S.C. § 5548 and 5 U.S.C. § 1104, both of which the Court identifies in its
order granting en banc hearing, along with 5 U.S.C. § 5542.

We begin with section 5542, which authorizes overtime pay when overtime
work is “officially ordered or approved|.]” As we explain below in section 11(B)(2)(a),
section 5542(a) uses open-ended language that does not explain “the form in which
overtime must be ‘ordered or approved.” Doe, 372 F.3d at 1358. Because section
5542(a) does not address the question of Jow overtime must be “officially ordered or
approved[,]” the Civil Service Commission was left to ““fill up the details’ of the
statutory scheme.” Loper Bright, 603 U.S. at 395 (quoting Wayman v. Southard, 10
Wheat. 1, 43 (1825)).

Section 5548, which provides OPM with authority to “prescribe regulations . . .
necessary for the administration” of FEPA, makes express the delegation of authority
to OPM to make rules governing overtime pay. The language of section 5548
authorizes the imposition of a writing requirement.

To begin, “necessary” is a word that “has not a fixed character, peculiar to
itself”; instead, it “admits of all degrees of comparison; and is often connected with
other words, which increase or diminish the impression the mind receives of the
urgency it imports.” M'Culloch v. Maryland, 17 U.S. 316, 414 (1819). In the context of
section 5548, the word “necessary” in the phrase “necessary for the administration

of” is best understood as that which is “appropriate and helpful” to the administration

of the statute. See C. I. R. v. Tellier, 383 U.S. 687, 689 (19606) (discussing the Internal
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Revenue Code); see also Michigan v. EPA, 576 U.S. 743, 752 (2015) (“One does not
need to open up a dictionary in order to realize the capaciousness of” the statutory
phrase “appropriate and necessary|.]”); FCC v. Promethens Radio Project, 592 U. S. 414,
423 (2021) (considering statute requiring Federal Communications Commission to
determine whether its ownership rules are “necessary in the public interest as the
result of competition.”). Buttressing this reading, the statute as initially enacted used
the permissive phrase “uay be necessary for the administration” of FEPA instead of the
current phrase “necessary for the administration[.]” Compare 59 Stat. 304 (emphasis
added) with 5 U.S.C. § 5548; see Thorpe v. Hous. Auth. of City of Durham, 393 U.S. 268,
277 & n.29 (1969) (construing “broad rule-making powers” reflected in delegation to
HUD to “make, amend, and rescind such rules and regulations as may be necessary to
carry out the provisions of this Act”). Although the current version of section 5548
moves “may’ earlier in the sentence, there is no indication that Congress intended to
limit the scope of the delegation by amending the statute in this way. Like the
delegation in the statute as originally enacted in 1945, the current delegation confers
discretionary authority to OPM.

“Administration,” a similarly broad word, is best understood as referring to
“management’ in this context. See Webster’s New International Dictionary, Second
Edition 34 (1942) (defining “administration” as “the managing or conduct of an office
or employment”). The connection between effective “management” and “writing” is

well established. See, e.g., Max Weber, Economy and Society: An Outline of Interpretive
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Sociology 956 (Guenther Roth & Clause Wittich, eds., 1978) (“the management of the
modern office is based upon written documents (‘the files’), which are preserved in
their original or draft form . ...”). This is as true in the public sector as it is in the
private sector. See U.S. Government Accountability Office, Standards for Internal
Control In The Government, Principle 10 (2025), available at
https:/ /www.gao.gov/assets/gao-25-107721.pdf (last accessed July 2, 2025)
(identifying “[a]ppropriate documentation of transactions and control activities” as
one of the guiding principles of internal control systems in the Federal Government).
The delegation to make rules “necessary for the administration” of section 5542 thus
encompasses the imposition of a writing requirement. See Nat’/ Welfare Rights Org. v.
Mathews, 533 F.2d 637, 640 (D.C. Cir. 19706) (interpreting delegation to agencies to
make rules regarding Medicare and Medicaid that “may be necessary to the efficient
administration of the functions with which each is charged under this chapter” as a
“broad grant of power” and “far-ranging authority”).

Ms. Lesko nevertheless contends that the statutory language does not fall into
any of the categories of delegations recognized in Laper Bright. Pl.-App. En Banc Br.
31. She is incorrect. First, as we explain above, section 5548 delegates through the

>

broad phrase “necessary for the administration|[,]”” while section 5542 uses the word
“officially[.]” These phrases, like the words “appropriate” or “reasonable,” “leave]]

agencies with flexibility[.]” Loper Bright, 603 U.S. at 395 (quoting Michigan, 576 U.S. at

752). Second, because section 5542 does not explain how overtime must be
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“officially ordered or approved,” and because section 5548 makes OPM responsible
for the “administration” of the statutory framework, the statutory framework makes
clear that Congress expected that OPM would “fill up the details’ of the statutory
scheme.” Loper Bright, 603 U.S. at 395 (quoting Wayman, 10 Wheat. at 43). Under
either of these formulations, the question addressed by the regulation—that is, how
overtime must be “officially ordered or approved”—is a prototypical question of what
is “necessary for the administration” of the statute’s provisions addressing overtime
pay-

As question 3 suggests, Congress’s delegations to OPM are not evident only in
sections 5542 and 5548. Among other delegations to OPM, Congress has delegated
general authority to the director of OPM “to prescribe regulations and to ensure
compliance with the civil service laws, rules, and regulations.” 5 U.S.C. § 1104(b)(3).
The writing requirement, which “ensures compliance” with section 5542’s
requirement that overtime compensation be provided only when it is “officially
ordered or approved,” falls within the scope of this delegation (which Ms. Lesko does
not address in her brief) as well. Indeed, the determination of what actions by Federal
personnel are sufficiently official to authorize compensation for overtime work
naturally rests with OPM, which is charged with “executing, administering, and
enforcing . . . civil service rules and regulations”; advising the President on actions

that may “promote an efficient civil service”; and “recommending policies relating to

the ... pay ... of employees[.]” 5 U.S.C. § 1103(a)(5)(A), (7). From the early days of
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the statute, OPM’s predecessor, the Civil Service Commission, made clear that
overtime must be authorized in writing. Like its predecessor, OPM has consistently
maintained that requirement, which is currently codified at 5 C.F.R. § 550.111(c).
OPM’s promulgation of the regulatory requirement in section 550.111(c) is thus
encompassed by both the specific delegation in section 5548 and the more general
delegation in section 1104.

The purported distinction between grants of general rulemaking authority and
more specific delegations, see Chamber of Commerce of the United States of America
En Banc Am. Br. 10-12, 28-32 (ECF 70), does not alter this conclusion. So long as the
delegation is constitutionally permissible (which this delegation is, as we explain
below), Loper Bright's framework does not foster such distinctions. Loper Bright
focuses not on whether the delegation is general or specific but on whether the
agency acted within the boundaries of Congress’s delegation. 603 U.S. at 395. And
the Supreme Court has previously rejected efforts to distinguish between regulations
enacted pursuant to general rulemaking authority and regulations enacted pursuant to
more specific delegations. See Mayo Found. for Med. Ednc. and Research v. United States,
562 U.S. 44, 57 (2011); but see United States v. V'ogel Fertilizer Co., 455 U.S. 16, 24 (1982).

Even if regulations issued pursuant to general rulemaking authority would be
interpreted differently, such a principle does not affect the analysis of section 5548.
Unlike, for instance, the broad freestanding delegation of rulemaking authority to the

Treasury Department, see Mayo, 562 U.S. at 57, the rulemaking provision in section
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5548 was enacted at the same time as section 5542; is contained in the same
subchapter as section 5542; and, because section 5548’s rulemaking authority extends
to the administration of only the subchapter in which section 5548 is included, is
tethered to the specific subject matter (premium pay) addressed by section 5542.
These are all indicia that “the will of Congress|,]”” Loper Bright, 603 U.S. at 395-96, was
for the delegation set forth in section 5548 to encompass the discretionary authority
to make rules that govern the administration of section 5542.

There also is no basis to confine the principles articulated in Loper Bright to
statutes when Congtress specifies the precise term that the agency must define. Contra
PL-App. En Bane Br. at 30-31. Rather than adopting such a restrictive approach, the
Supreme Court looks at the entire statutory scheme to assess whether Congress
delegated rulemaking authority to the agency. See Seven Cnty. Infrastructure, 145 S.Ct. at
1515 (upholding agency’s approval of railroad project by explaining that “[t|he
bedrock principle of judicial review in [National Environmental Policy Act]| cases can
be stated in a word: Deference.”). Indeed, the Supreme Court in Loper Bright listed
statutes that “expressly delegate to an agency the authority to give meaning to a
particular statutory term|]” as only one of multiple examples when Congtress
“delegates discretionary authority to an agency[.]” 603 U.S. at 394-95 (cleaned up).

Given the connection between “administration” and “officially ordered or
approved[,]” Congress did not need to specifically instruct the Civil Service

Commission to define “officially ordered or approved” to make it clear that Congress
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was authorizing the agency to issue rules governing the provision’s administration.
This conclusion is reinforced by the history of the regulation. By “incorporat|ing] the
substance of the Civil Service Commission’s standard in FEPA,” Congtress
“suggest|ed] approval of the Civil Service Commission’s broad exercise of its
rulemaking power.” Doe, 372 F.3d at 1358.

Finally, Ms. Lesko makes a cursory argument that the interpretation reflected in
OPM’s regulation amounts to an unconstitutional delegation of legislative power. Pl.-
App. En Bane Br. 35-37. She is incorrect. The phrases “officially ordered or
approved” and “necessary for the administration” supply a standard that is
meaningfully more “definite” than others that have been upheld by the Supreme
Court. See Am. Power & Light Co. v. SEC, 329 U.S. 90, 105 (19406) (considering statute
that required Commission “to ensure that the corporate structure or continued
existence of any company in a particular holding company system does not ‘unduly or
unnecessarily complicate the structure’ or ‘unfairly or inequitably distribute voting
power among security holders.”); Nat'/ Broad. Co. v. United States, 319 U.S. 190, 216
(1943) (“public interest, convenience, or necessity”); Whitman v. Am. Trucking Ass’ns,
531 U.S. 457, 472 (2001) (“requisite to protect the public health”). Because Congress
supplied an “intelligible principle” to guide the agency, the delegation is constitutional.
See Gundy v. United States, 588 U.S. 128, 135 (2019) (cleaned up).

For all these reasons, the writing requirement falls squarely within Congress’s

delegation.
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B.  Considering Loper Bright, The Court Should Conclude That
OPM’s Regulation Reflects A Valid Interpretation Of “Officially
Ordered Or Approved”

Given the delegation described above, the Court’s role is to apply the standard
set out in Loper Bright for reviewing exercises of delegated authority. Under that
standard, the regulation should be upheld.

1. The Scope Of The Court’s Review Is Narrow In Light Of
Congress’s Delegation

As Loper Bright explains, and as the Court has subsequently confirmed in Sever
County Infrastructure, courts’ review is narrow if they conclude that a regulation was
enacted pursuant to delegated authority.

When “there is an uncontroverted, explicit delegation of authority, the question
is whether the [regulation] is within the outer boundaries of that delegation.” Mayfzeld
v. Dep’t of Labor, 117 F.4th 611, 617 (5th Cir. 2024). In such cases, a regulation can be
set aside only if the agency “exceeded [its] statutory authority or if the regulation is
‘arbitrary, capricious, an abuse of discretion, or not otherwise in accordance with
law.” Batterton v. Francis, 432 U.S. 416, 425 (1977) (citing 5 U.S.C. § 706). The cases
explaining this are legion and longstanding. See, e.g., FEC v. Democratic Senatorial
Campaign Comm., 454 U.S. 27, 39 (1981); Am. Tel. & Tel. Co. v. United States, 299
U.S. 232, 236-37 (19306); Brewster v. Gage, 280 U.S. 327, 336 (1930); Bates & Guild

Co. v. Payne, 194 U.S. 106, 109-10 (1904). Courts have followed the principles

reflected in these cases because they recognize that the only way to effectuate
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Congress’s intent is to respect Congress’s delegations to agencies. See Henry Paul
Monaghan, Marbury and the Administrative State, 83 Colum. L. Rev. 1, 27-28 (1983) (“the
court is not abdicating its constitutional duty to ‘say what the law is’ by deferring to
agency interpretations of law: it is simply applying the law as ‘made’ by the authorized
law-making entity”) (cited by City of Arlington, Tex. v. FCC., 569 U.S. 290, 317 (2013)
(Roberts, C.J., dissenting)).

That the rulemaking at issue in this case involves a matter of administration
within the realm of agency expertise provides yet another reason to respect Congress’s
delegation. Given its extensive experience managing personnel for Federal
Government agencies, OPM brings unique expertise to the enactment of
administrative rules governing when overtime is “officially ordered or approved.” See
S. Rep. 95-969, at 5 (1978) (“The Director of OPM will be the President’s chief
lieutenant in matters of personnel administration.”). Such a determination is “not
based so much on evidence as on judgment.” See Ramspeck v. Fed. Trial Exan’rs
Conference, 345 U.S. 128, 137 (1953). This “is a discriminating judgment and one
Congress committed to the experience and expertise of the Civil Service Commission,
not the courts.” Id. (upholding Civil Service Commission regulation implementing
provision of the APA). And “when an agency makes those kinds of speculative
assessments or predictive or scientific judgments, and decides what qualifies as
significant or feasible or the like, a reviewing court must be at its most deferential.”

Seven Cnty. Infrastructure, 145 S.Ct. at 1512 (cleaned up).
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This narrow scope of review set out in the precedent considering regulations
promulgated pursuant to delegated authority governs this case.

2.  The Regulation Should Be Upheld Because It Falls Within
The Bounds Of The Statute

Loper Bright requires the Court to consider, under the standard applied to
exercises of delegated authority, whether the agency engaged in “reasoned
decisionmaking” within the bounds of the authority delegated by Congress. 603 U.S.
at 395-96. As we explain below, the regulation falls within the boundaries of the
authority delegated by Congress, and should be upheld.

a. The Regulation Is Fully Consistent With The Statute’s
Plain Language

As we explain above, Congtress delegated to OPM authority to issue rules
regarding the statute’s premium pay provisions, including the “officially ordered or
approved” language for overtime in section 5542. Contrary to Ms. Lesko’s
suggestion, the phrase “officially ordered or approved” does not require OPM to
permit oral orders or approvals of overtime work. Because OPM’s promulgation of
the writing requirement does not contradict section 5542’s plain language, the Court
should uphold the regulation.

We begin, as the Court must, with the plain language of section 5542(a). With
respect to “ordered,” Ms. Lesko herself cites Black’s Law Dictionary for the following
definition of “order”: “A written direction or command delivered by a government

official, esp. a court or judge.” PL-App. En Bane Br. at 19 n.6 (emphasis added); ¢
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Bates v. Johnson, 901 F.2d 1424, 1427 (7th Cir. 1990) (“Oral statements are not
injunctions.”) (interpreting Federal Rule of Civil Procedure 65). Although Ms. Lesko
asserts that this definition is limited to judicial rulings, the definition applies to
commands given by “government official[s],” not only judges. See PL.-App. E#n Banc
Br. at 19 n.6. To similar effect, Doe quotes the Webster’s Third New International
Dictionary 1587-88 (2002) for the following definition of “order”: “a formal written
authorization to deliver materials, to perform work, or to do both.” 372 F.3d at
1358. These definitions demonstrate that OPM’s construction is consistent with
section 5542’s “ordered” language.

Even putting aside the definitions of “order” that explicitly require that orders
be in writing, OPM’s construction flows from the element of formality reflected in the
definitions of “ordered” and “approved|.]” As the definitions of “order” show, not
all “directions” are “orders”; in particular, “directions” are not “orders” when they are
not “authoritative,” Doe, 372 F.3d at 1358 (citing .4 New English Dictionary on
Historical Principles 183 (1st ed.1909) [the second edition of which is known as the
Oxford English Dictionary]), or not “formal,” z. (citing Webster’s Third New
International Dictionary 1587-88 (2002)). Especially in the context of a large
organization like the Federal Government, the establishment of “formal”
requirements that distinguish an ordinary communication from an “authoritative

direction” is critical. See 7d. This function is particularly important in this statutory
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framework because, under section 5542, a valid “order” or “approval’” binds the
Government, which then owes Treasury funds to the employee for the hours worked.
The word “order” in section 5542(a), when combined with section 5548’s delegation
to make rules “necessary for the administration” of the statutory scheme, carves out
discretion for OPM to establish “formal” rules, see Doe, 372 F.3d at 1358, that explain
when an official’s communication is “authoritative,” see zd., and thus binding on the
Federal Government.

The analysis for “approve” is similar. Ms. Lesko cites a definition of “approve”
from Black’s Law Dictionary: “to give formal sanction to; to confirm authoritatively.”
PL-App. En Bane Br. at 19 & n.7. In this definition, which is very similar to that
contained in the historical dictionaries relied upon by Dee, 372 F.3d at 1359, the
requirement that an approval “give formal sanction to” and “confirm authoritatively,” see
zd. (emphasis added), leaves open the question of whether a particular communication
or course of conduct is sufficiently “formal” and “authoritative” to constitute
“approval.” Requiring an approval in writing provides the requisite formality and
authoritativeness.

Further support for OPM’s regulation comes from the statute’s use of the word
“officially.” The word “officially” makes clear that, regardless of how the terms
“ordered or approved” are defined, it is not enough that overtime be “ordered” or
“approved.” The word “officially” conveys that an act must be taken “with official

authority, sanction, or formality.” See Oxford English Dictionary, “otficially
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(ad.),” September 2024, available at https://doi.org/10.1093/OED /5440204330 (last

accessed July 2, 2025). When combined with the delegation of rulemaking authority
to OPM and the connotations of “ordered” and “approved,” the word “officially”
underscores that Congress contemplated the imposition of formal requirements to
exercise managerial control over the hours of overtime that employees work for
which they would be compensated as required by the statute. Through the word
“officially,” Congress thus granted discretion to OPM in deciding how overtime
would be “ordered or approved.”

Moreover, seven years prior to the enactment of FEPA, Congress had
addressed this same subject using different language in the Fair Labor Standards Act
of 1938 (FLSA), Pub. L. No. 75-718, 52 Stat. 1060, codified as amended at 29 U.S.C.
§§ 201-219. Instead of conditioning entitlement to overtime pay on overtime work
being “officially ordered or approved,” Congress provided that employees are entitled
to overtime pay under the FLSA when the employer “suffer[s] or permit[s]” the
employee to work overtime. Doe, 372 F.3d 1360-61 (discussing 29 U.S.C. § 203(g)).
That Congress could have, but did not, adopt the broad FLLSA standard in this
context supports OPM’s reading.

OPM’s regulation also reflects a meaning of “officially ordered or approved”
that is consistent with the level of formality frequently imposed upon those claiming
entitlement to Treasury funds. For instance, the Federal Acquisition Regulation

Council promulgated a variety of writing requirements, including in defining what
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kinds of “orders” can give rise to additional compensation under a contract. See FAR
52.243-4 (change orders and constructive change orders must be in writing); see also
FAR 2.101 (contracts must be in writing “except as otherwise authorized”); FAR
52.249-10(b)(2) (causes of excusable delay must be identified in writing). The writing
requirement is also consistent with requirements imposed elsewhere in the Federal
employment context, including in deciding whether a Federal employee has been
appointed, see Horner v. Acosta, 803 F.2d 687, 692-93 (Fed. Cir. 1980), and in
prescribing how employees must request leave, Indian Health Service, Leave Guide,

available at https:/ /www.ihs.gcov/OHR/pay-and-benefits/leave/leave-

guide/#collapse-21 (“Employee responsibilities: Request all leave through a leave-

requesting vehicle (in writing, ITAS, etc.) approved by” the appropriate official) (last
accessed July 2, 2025). Writing requirements are also imposed upon those seeking
Federal benefits. See, e.g., Rodriguez v. West, 189 F.3d 1351, 1354 (Fed. Cir. 1999)
(veterans benefits); Hansen, 450 U.S. at 788 (Social Security benefits). And the
regulation is consistent with an even longer standing principle in the law: the statute
of frauds, which specifies categories of contracts when a writing is required for a
contract to be enforceable. See Restatement Second of Contracts §§ 110, 138 (1981).
That OPM’s construction of the statute is consistent with writing requirements
imposed in analogous situations provides another reason to uphold the regulation. See
Batterton, 432 U.S. at 427 (upholding Secretary’s construction of term

“unemployment” pursuant to delegated authority considering that “[t|he term
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‘unemployment’ is often used in a specialized context where its meaning is other than
simply not having a job.”).

Ms. Lesko’s primary argument on appeal is that, because “order” and
“approval” can encompass both written and oral approvals, OPM’s promulgation of
the writing requirement is contrary to section 5542. As we explain above, her reading
tails to adequately contend with the plain language of section 5542, which does not
answer the question of when a direction is sufficiently formal to constitute an “order”
or “approval” of overtime that was conveyed “officially.” Ms. Lesko’s reading also
gives insufficient weight to the delegation in section 5548. Through that delegation,
Congress made the rights created in section 5542 subject to OPM’s judgment about
what additional rules were necessary to make the statute administrable. See Doe, 372
F.3d at 1357 (“OPM was not limited by the statute to promulgating merely
administrative directives, but was empowered to issue regulations setting forth
substantive requirements.”); Louis Jatfe, Judicial Control of Administrative Action 573
(1965) (explaining that when Congress “has chosen to work through an
administrative agencyl[,]” it has presumptively chosen “to confer on [OPM] some
policy-making function.”).

Ms. Lesko also argues that “[c]ases concerning approval in other contexts”

provides support for her argument. PL-App. En Bane Br. at 21. The first two cases

she cites contain no relevant definition or discussion of “approval,” so they shed no
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light whatsoever on the issue before the Court. See_A/ison v. Ticor Ins. Co., 979 F.2d
1187, 1197 (7th Cir. 1992); Hoefling v. City of Miamsi, 811 F.3d 1271, 1279 (11th Cir.
2016). Although the third case relied upon by Ms. Lesko does use the term
“approval,” it does so in the context of defining “ratification” and does not say
anything about what constitutes “approval.” Salvato v. Miley, 790 F.3d 1286, 1296
(11th Cir. 2015). The analysis in Sa/vato—which, in turn, relies on the Supreme
Court’s discussion of when a municipality’s policy has been ratified such that it can
give rise to section 1983 liability—is based upon the text of section 1983 and the
history of the Civil Rights Act of 1871. See Monell v. Dep’t of Social Servs. of City of New
York, 436 U.S. 658, 690 (1978). The sui generis framework governing section 1983
liability should not control the interpretation of a statute addressing an area of law,
pay for Federal employees, that has its own very distinctive history. In any event, the
question before this Court is not whether OPM’s construction of the statute is the
only conceivable construction; the question is whether the construction is contrary to
law. For the reasons explained above, the regulation does not contradict the statute.
Alternatively, even if the Court agreed with Ms. Lesko that the phrase
“officially ordered or approved” must be read as broadly as she urges, she cannot
overcome precedent that establishes that a delegation of authority to promulgate
legislative rules authorizes the agency to impose requirements that effectively narrow
statutory rights. In affirming Doe’s holding, this Court has recognized that a

“procedural regulation is not invalid simply because it narrows the breadth of a
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statutory right.” Mercier, 786 F.3d at 981-82; of. INS v. Jong Ha Wang, 450 U.S. 139, 145
(1981) (explaining that agencies are permitted to exercise their authority to construe
statutory phrases “narrowly should they deem it wise to do so.”). The Supreme
Court applied this principle in United States v. Storer Broadeasting Company, 351 U.S. 192
(1956). In that case, the governing statute required that applicants for radio and
television stations receive a hearing on their applications. Id. at 195 (citing 47 U.S.C. §
309). Even so, the Court “agree[d] with the contention of the Commission that a full
hearing, such as is required by section 309(b), would not be necessary on all such
applications[.]” Id. (cleaned up). Following Storer Broadcasting, the Supreme Court has
upheld other procedural regulations that limit statutory rights.? Thus, even if her
reading of section 5542 were correct, her challenge to the regulation still fails.

Finally, although Ms. Lesko’s opening brief focuses at length upon exchanges
between the Court and Government counsel during the oral argument in this case,
PL-App. En Bane Br. 22-23, 24- 25, 39, 43, none of the quoted passages add anything

to her argument. The assertions of counsel that Ms. Lesko quotes are all consistent

2 See Heckler v. Campbell, 461 U.S. 458, 467 (1983) (upholding regulations that
created medical-vocational guidelines that “relieve[d] the Secretary of the need to
rely on vocational experts by establishing through rulemaking the types and
numbers of jobs that exist in the national economy][,]” even though “the statutory
scheme contemplates that disability hearings will be individualized determinations
based on evidence adduced at a hearing.”); Weinberger v. Hynson, Westcott & Dunning,
412 U.S. 609, 620-21 (1973) (upholding regulation that allowed the Food and Drug
Administration to deny a hearing notwithstanding statutory requirement to give
“due notice and opportunity for hearing to the applicant”).
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with what we explain in this brief. Ms. Lesko also relies upon how the members of
the panel framed their questions as support for her arguments. Id. at 24, 43. But
questions asked by the panel during oral argument do not establish principles of law.

For all these reasons, OPM’s promulgation of 5 C.F.R. § 550.111(c) does not
contravene the plain language of section 5542.

b.  The Regulation Is Buttressed By Principles Long
Relied Upon By Courts When Evaluating Regulations

In Loper Bright, the Supreme Court explains that “respect [for Executive Branch
interpretations] was thought especially warranted when an Executive Branch
interpretation was issued roughly contemporaneously with the statute and remained
consistent over time.” 603 U.S. at 386; see also Bondi v. 1VanDerStok, 145 S. Ct. 857, 874
(2025) (“[T]he contemporary and consistent views of a coordinate branch of
government can provide evidence of the law’s meaning.”). This principle weighs in
favor of upholding the regulation’s validity.

First, the regulation reflects a contemporaneous construction of the statute.
The Civil Service Commission’s regulation was published in the Federal Register four
days after the statute was issued. Compare 59 Stat. at 295 (June 30, 1945 enactment
date) with 10 Fed. Reg. 8191, 8,194 (July 4, 1945 publication date). As the Supreme
Court has often explained, “[administrative] practice has peculiar weight when it
involves a contemporaneous construction of a statute by the men charged with the

responsibility of setting its machinery in motion, of making the parts work efficiently
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and smoothly while they are yet untried and new.” Norwegian Nitrogen Co. v. United
States, 288 U.S. 294, 315 (1933); see also White v. Winchester Country Club, 315 U.S. 32, 41
(1942); Edwards’ 1 essee v. Darby, 25 U.S. (12 Wheat.) 2006, 210 (1827). As Doe correctly
recognizes, the regulatory history counsels in favor of upholding the regulation. 372
F.3d at 1362 (citing Nat'! Muffler Dealers Ass'n, Inc. v. United States, 440 U.S. 472, 477
(1979); Baird v. Sonnek, 944 F.2d 890, 894 (Fed. Cir. 1991)). This regulation’s history
demonstrates the soundness of the presumption that contemporaneous constructions
often reflect unique insight into legislation’s meaning. In a June 28, 1945 letter to
President Truman expressing “enthusiastic[]” support for FEPA, the president of the
Civil Service Commission, Harry B. Mitchell, explained that the Commission was
“very familiar with this legislation, having initiated the original recommendations and
followed through during its consideration by the Congress.” Letter from Harry B.
Mitchell, President, Civil Service Commission, to President Harry Truman (June 28,

1945), available at https:/ /catalog.archives.gov/id/7485943320bjectPanel=extracted

(page 115) (last accessed July 2, 2025).

Second, the regulation has remained in effect, without substantive change, for
more than 80 years. Courts view the “contemporaneous and longcontinued
construction of the statutes by the agency charged to administer them” as a reason to
uphold a regulation. See Magzer v. Stein, 347 U.S. 201, 213 (1954). That neither the
Civil Service Commission nor OPM has materially changed this regulation over the

course of the regulation’s 80-year application is a “certain credential of
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reasonableness, since it is rare that error would long persist.” See Swmiley v. Citibank
(§.D.), N.A., 517 U.S. 735, 740 (19906).

Relatedly, Congtress’s reenactment of both the “officially ordered or approved”
language and the statutory delegation in substantively the same form after the
regulation was promulgated weighs in favor of upholding the regulation’s validity.
Congress has revisited the matter of overtime pay for Federal workers since 1945,
including in the FEPA Amendments of 1954 and again when Congress recodified
Title 5 in 1966. See Pub. L. No. 83-763, 68 Stat. 1105, 1109 (1954); Pub. L. No. 89-
554, 80 Stat. 378, 485 (1966). Each time, Congress did not modify the “officially
ordered or approved” language; did not limit the scope of the delegation of
rulemaking authority to the Civil Service Commission; and did not disturb the
regulation’s writing requirement. See 74. The inference that Congress was
presumptively aware of the regulations enacted by the Commission, and by its
inaction acquiesced to them, is strong. See United States v. Clark, 454 U.S. 555, 564
(1982) (recognizing Congressional inaction when Congress was “revamping the laws
applicable to pay for prevailing wage positions” as evidence of Congressional intent to
adopt OPM’s interpretation); Sabe v. Bustos, 419 U.S. 65, 74 (1974) (explaining that “a
history of administrative construction and congressional acquiescence may add a gloss

of qualification to what is on its face unqualified statutory language.”).
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For all these reasons, OPM’s statutory construction was within the boundaries
of the statutory delegation, in light of the principles that the Supreme Court has
traditionally applied when evaluating executive statutory interpretations.

c. The Regulation Is Supported By Precedent Upholding
Similar Regulatory Writing Requirements

OPM’s construction of the “officially ordered or approved” language finds
further support from two particularly instructive cases (in addition to Doe, which we
discuss at length above) in which courts upheld writing requirements imposed by
agency regulations that were promulgated pursuant to delegated authority.

Hansen involved the Social Security Act, which extended benefits to a person
who “has filed application.” 450 U.S. 785; see 42 U.S.C. § 402(g)(1)(D) (1976). Until
1955, Social Security Administration (SSA) regulations permitted oral applications.
Hansen v. Harris, 619 F.2d 942, 946 (2d Cir. 1980), reversed by 450 U.S. 785.
Subsequently, pursuant to authority delegated by the Social Security Act, 42 U.S.C.
§ 405(a), SSA promulgated a regulation requiring the application to be in writing, 20
C.F.R. § 404.602 (1974), and SSA’s manual required administrators to inform
applicants that their applications must be filed in writing, Hansen, 450 U.S. at 780.

A claimant challenged the denial of her claim after she was orally (and
incorrectly) told that she was ineligible for benefits without being informed of the
requirement that applications be filed in writing. A Federal district court held that the

regulation’s writing requirement was invalid. Hansen, 619 F.2d at 946. The Second
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Circuit disagreed, reasoning that the “the Social Security Act, supplemented by its
regulations, was intended to eliminate or at least reduce to a minimum the possibility
of fraud, confusion and laxity in its administration.” Id. at 947 (cleaned up). “The
vastness of the program,” the Second Circuit explained, “makes it essential to adhere
to the written application procedure, if there is to be an orderly and controllable
system of management for approving claims and paying out insurance benefits.” Id.
(cleaned up). Accordingly, the Second Circuit held, as the Eighth Circuit did in a
contemporaneous decision, that the writing requirement was valid. Id.; see Lezmbach v.
Califano, 596 F.2d 300, 304 (8th Cir. 1979) (holding that “the Agency’s written
application requirement is reasonably related to the need for prompt and effective
administration of the Act,” considering that the Secretary’s “decision to require
written applications reflects his experience and special Agency expertise in the day-
to-day administration of the Act.”’). The Second Circuit nevertheless concluded that
the Government was estopped from denying an earlier effective date for the benefits
claim. The court explained that, considering the oral representation of the SSA
employee, and because the claimant met the statute’s substantive requirement for
obtaining benefits, the SSA could not rely on the regulation’s procedural writing
requirement as a basis for denying her an earlier effective date. Id. at 948.

The Supreme Court did not disturb the Second Circuit’s ruling that the

regulation’s writing requirement was valid. Hansen, 450 U.S. at 788. But the Court
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reversed the Second Circuit because it rejected the panel’s conclusion that the SSA
was estopped from denying the benefits claim. 7. The Court explained that
“Congress expressly provided in the Act that only one who ‘has filed application’ for
benefits may receive them, and it delegated to petitioner the task of providing by
regulation the requisite manner of application.” Id. at 790. “A court is no more
authorized to overlook the valid regulation requiring that applications be in writing
than it is to overlook any other valid requirement for the receipt of benefits.” Id.
Building upon Hansen, the D.C. Circuit sustained a Treasury regulation, issued
pursuant to delegated authority,’ that added a writing requirement to the Internal
Revenue Code’s provision regarding compromise agreements with the Internal
Revenue Service.* Boulez v. Commissioner, 810 F.2d 209, 212-13 (D.C. Cir. 1987). The
Court explained that “Congtess, in enacting Section 7122, empowered the Secretary to
compromise disputed tax liabilities, but left to the Secretary the mechanics of effecting
settlements.” Id. at 214. Boulez “flou]nd the requirement of a writing entirely

reasonable, and a wholly permissible interpretation” of section 7122(a). The court

3 See 26 U.S.C. § 7805(a) (1982) (authorizing the Treasury Secretary to “prescribe

all needful rules and regulations for the enforcement” of the internal revenue law).

+ See 26 U.S.C. § 7122(a) (““The Secretary may compromise any civil or criminal
case arising under the internal revenue laws prior to reference to the Department
of Justice for prosecution or defense; and the Attorney General or his delegate may
compromise any such case after reference to the Department of Justice for
prosecution or defense.”).
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then quoted Hansen for the proposition that it is “the duty of all courts to observe the
conditions defined by Congress for charging the public treasury,” 7. at 218 n. 68
(quoting Fed. Crop Ins. Corp. v. Merrifl, 332 U.S. 380, 385 (1947)). The court explained
that Hansen taught that this “principle is no different where the requirement is
promulgated by the agency charged by Congress with administering a statute,” Bowlez,
810 F.2d at 218 n. 68 (citing Hansen, 450 U.S. 785). According to Hansen, “no
distinction between substantive and procedural requirements suffices to mitigate the
court’s responsibility to ensure observance of regulations governing claims on the
public fisc.” Id. (citing Hansen, 450 U.S. at 790).

Ms. Lesko’s attempt to distinguish this line of cases reflects a fundamental
misunderstanding of the statutory framework. She argues that the regulation’s writing
requirement is not a permissible procedural requirement because employees cannot
control whether they can get a written order or approval to work overtime. PL-App.
En Bane Br. 41-42. But under section 5242, overtime pay is available only when
overtime is ordered or approved by an official with the requisite authority. Thus,
inherent in the plain language of the statute—“officially ordered or approved”—is
that supervisors, and not employees, control whether employees receive orders or
approval to work overtime and, thus, receive overtime pay.

In fact, the legislative history establishes that Congress was specifically
concerned about the prospect of employees controlling how much overtime they

work. Doe, 372 F.3d at 1362-63 (quoting statement from Representative Miller: “if I
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am a $6,000 executive I just can’t come in the morning and say, ‘I decided to stay at
the office last night for 2 hours and, therefore, I want $1.75 an hour.”’). Ms. Lesko’s
allegation that nurses’ requests for overtime were routinely “zof approved and/or
allowed in many circumstances,” Appx088, 9 63 (emphasis added), suggests that she
takes issue with section 5542’s “officially ordered or approved” requirement. But this
is a complaint she must bring to Congtess.

Both Hansen and Boulez recognize the validity of regulations imposing writing
requirements. The reasoning of these cases, like the reasoning of Doe, provides
support for OPM’s promulgation of section 550.111(c).

d. The Regulation Appropriately Accounts For

Congress’s Concerns About Protecting Treasury
Funds

As we explain above, OPM’s construction of the statute is fully consistent with
the statute’s plain language, with the principles for reviewing exercises of delegated
authority affirmed in Loper Bright, and with precedent. As a result, the Court need not
resort to legislative history to resolve this appeal. See, e.g., FlightSafety Int’] v. Sec’y of the
Air Force, 130 F.4th 926, 936 (Fed. Cir. 2025). If the Court were to examine the
legislative history, though, that history makes clear that OPM’s regulation is consistent
with Congress’s intent and furthers the purposes of the legislation. See Gundy, 588
U.S. at 141 (“Beyond context and structure, the Court often looks to history and

purpose to divine the meaning of language.”) (cleaned up).
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The legislative history reveals that, in light of Congress’s concern about the
exploding Federal budget, members of the House Committee on Civil Service
expressed concern to Commissioner Flemming that the proposed legislation could
allow Federal agencies to incur overtime liability beyond the scope of their budgets.
In particular, Representative Vursell expressed concern that overtime pay might lead
to the need for deficiency appropriations. House Committee Hearings at 50-51. In
response to this concern, Commissioner Flemming identified the requirement that
compensable overtime be “officially ordered or approved” as a control that would
prevent the Government from becoming subject to unexpected monetary liability. Id.
Commissioner Flemming’s testimony thus foreshadowed the imposition of conditions
on the authorization of overtime payments. Far from pushing back against his
suggestion, Congress enacted a statute that delegated rulemaking authority to the
Commission overseen by Commissioner Flemming.

As Doe correctly recognizes, the implementing regulation “serves an important
purpose of the statute—to control the government’s liability for overtime.” Doe, 372
U.S. at 1361; see also Post v. United States, 121 Ct. Cl. 94, 99 (1951) (describing the
regulation as a “necessary safeguard against subjecting the government to improper
expense.”). A requirement that orders or approval be in writing makes less likely the
type of unexpected liabilities that can arise when, as in this case, an employee asserts,
after the fact, that she was induced to perform additional overtime by an implicit oral

order of her supervisor. Indeed, the situation in this case is exactly the type of
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situation likely to implicate Representative Vursell’s concern about overtime pay
resulting in a need for deficiency appropriations. See House Committee Hearings at 51; df.
Michigan, 576 U.S. at 753 (“|c]onsideration of cost reflects the understanding that
reasonable regulation ordinarily requires paying attention to the advantages and the
disadvantages of agency decisions.”). The regulation thus falls “within the allowable
area of the [agency’s| discretion in carrying out congressional policy.” See Brooks v.
NILRB, 348 U.S. 96, 104 (1954).

Nor is this the only benefit of sound “administration” that results from the
regulation. Among other salutary effects, written orders or approvals function as
evidence that overtime work was in fact authorized. Accordingly, a writing
requirement tends to reduce the likelihood of disputes about entitlement to overtime
pay. Cf. Clark v. United States, 95 U.S. 539, 541-42 (1877) (““The facility with which the
government may be pillaged by the presentment of claims of the most extraordinary
character, if allowed to be sustained by parol evidence, which can always be produced
to any required extent, renders it highly desirable that all contracts which are made the
basis of demands against the government should be in writing.”). Written orders or
approvals also make it easier to track the overtime that is approved or ordered, which
promotes fiscal responsibility and facilitates oversight and accountability. Cf.
Rodrignez, 189 F.3d at 1354 (explaining administrative problems that would result from
allowing applications for VA benefits to be filed orally); HHS, Instruction 550-1,

Prensinm Pay, dated November 3, 2010, https://www.hhs.gov/sites/default/files/ht-
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resource-library-550-1.pdf, at 550-1-50 (last accessed June 2, 2025) (describing

requirements for “documentation . . . in writing” of overtime and providing for
“accountability” through “oversight activities”).

This is thus not a case when the agency’s construction is “so unrelated to the
tasks entrusted by Congress to the Commission as in effect to deny a sensible exercise
of judgment.” Gray v. Powell, 314 U.S. 402, 413 (1941). The regulation should
therefore be upheld.

e. The Regulation Reflects A Clear Rule That Is

Superior To The Amorphous Standard Proposed By
Ms. Lesko

Ms. Lesko asks the Court to hold the regulation invalid and instead to allow her
to proceed on an inducement theory. Ms. Lesko’s opening brief sets forth the
tollowing standard for inducement: “[A] supervisor with the authority to approve
overtime would need to have knowledge that the work is being performed or required
to be performed” and “the supervisor, through words or conduct or the policies of
the workplace, encourages or expects it.” PL-App. En Bane Br. 19. But the standard
she articulates ultimately provides yet another reason that OPM’s writing requirement
makes sense.

The standard proposed by Ms. Lesko is both untethered from the plain
language of section 5542 and raises numerous problems of administration. Self-
evident is that there is a significant difference in meaning between (a) being

“encouraged” to do something and (b) being “ordered” to do it. See PL-App. En Bane

48



Case: 23-1823 Document: 76  Page: 60 Filed: 07/07/2025

Br. 19 (proffering definition of “order” as “command”). And Ms. Lesko’s proposed
standard would allow employees to recover overtime compensation even if they never
sought approval for the “induced” overtime they allegedly worked. As the Court of
Claims has explained, when plaintiffs do not seek approval for the overtime they
worked, “the force of [their] argument is dissipated by their failure . . . to formally
demand their immediate supervisors to take such action and carry their claims to
authorized officials.” Bilello v. United States, 174 Ct. Cl. 1253, 1258 (1960).
“Administrative efficiency requires observance of orderly forms, and by voicing their
demands through proper channels the plaintiffs conceivably could have secured a
ruling which would have resulted either in an order for overtime compensation or in a
justified refusal on the part of the plaintiffs to continue performing overtime work
without compensation.” Id.

The same can be said about Ms. Lesko’s allegations and about the standard she
proposes. IHS has a policy governing premium pay, including a form allowing
employees to request authotization to work overtime.” Moreover, Ms. Lesko
“routinely” received compensatory time off during the time governed by the

complaint, App088, 9 63, which indicates both that she knew how to follow IHS’s

> Department of Health and Human Services, IHS Individnal Overtinme,
Compensatory Time and Credit Hours Request Form, available at
https://www.ihs.gov/sites/oht/themes/responsive2017/display objects/docume
nts/paytables/2024/IHS Overtime Compensatory Form.pdf. (last accessed July
2, 2025).
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policy relating to overtime and that IHS did not have a blanket practice of refusing to
order or to approve overtime requested in accordance with its policy. Ms. Lesko
nevertheless appears to contend that she is entitled to compensation for overtime
alleged to have been worked even when she did not seek approval in accordance with
IHS’s policy. Under such circumstances, compensation is foreclosed by Bilello. See
174 Ct. Cl. at 1258.

Further, a departure from Doe’s bright-line rule, as Ms. Lesko seeks, would also
likely mean a return to routine litigation over whether overtime was “induced” under
the Anderson standard. Doe’s rule avoids the difficulties in after-the-fact
determinations about whether often ambiguous oral communications—or, in the case
of Ms. Lesko’s standard, an agency policy that generally requires work to be done
within time constraints, PL-App. E# Banc Br. 19—constitute an “order” or “approval”
of overtime work. Ms. Lesko contends that “there is no evidence that the
government was unable to administer overtime pay without an enforceable writing
requirement” for the 48 years between Anderson and Doe. PL-App. En Bane Br. 33-34.
But the problems applying Anderson’s amorphous “inducement” standard are well
documented. In describing “the difficulty of applying the correct FEPA standard to
government employees,” the trial court in Doe quoted a dissent from the Court of
Claims to drive home just how unsettled the law was:

In the court’s decisions in A/bright, Baylor, Bates, and this

case, the court has taken almost every conceivable position
with regard to overtime. Consequently, an employee
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seeking overtime can likely find an opinion of this court
that fits his situation regardless of what it may be.

Doe v. United States, 54 Fed. Cl. 404, 410 (2002) (cleaned up) (quoting Anderson v. United
States, 201 Ct. CL. 660, 675 (1973) (Skelton, J., dissenting)). The Court should not
retreat from the clear rule affirmed in Doe to the uncertainty inherent in the Anderson
standard. Cf. Seven Cnty. Infrastructure, 145 S.Ct. at 1518 (“In deciding cases involving
the American economy, courts should strive, where possible, for clarity and
predictability.”).

Finally, upholding OPM’s regulation would not leave employees like Ms. Lesko
without a remedy if they are confronted with requests to work unpaid overtime.
Employees may ultimately obtain compensation if they address such instructions
through an employees’ supervisory chain or through the inspector general process.
Bilello, 174 Ct. Cl. at 1258. And even if attempts to obtain compensation were
unsuccessful, “an adverse personnel action . . . taken against an employee who
declined to work uncompensated overtime . . . might well be found to be invalid.”
Doe, 372 F.3d at 1364.

OPM avoided the problems inherent in Ms. Lesko’s standard by promulgating

an easily administered requirement. This is yet another reason that its regulation

should be upheld.
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C.  Stare Decisis Counsels In Favor Of Upholding The Validity Of
The Regulation

Loper Bright recognizes that stare decisis principles apply to cases upholding
regulations under Chevron. Those principles counsel in favor of affirming this Court’s
precedent in Doe.

The Supreme Court went out of its way in Loper Bright to make clear that its
decision “do[es] not call into question prior cases that relied on the Chevron
framework.” 603 U.S. at 412. Rather, “[tlhe holdings of those cases that specific
agency actions are lawful . . . are still subject to statutory stare decisis despite [the
Court’s] change in interpretive methodology.” Id. This Court upheld the precise
regulation at issue in this case in Doe, which was decided more than twenty-one years
ago. Although this Court “relied on Chevror” in Doe, the Supreme Court addressed
this exact scenario, explaining that “[m]ere reliance on Chevron . . . is not enough to
justify overruling a statutory precedent.” Id.

That conclusion follows from ordinary principles of stare decisis. As the
Supreme Court has explained, although the application of stare decisis is “not an
inexorable command,” it is the “preferred course because it promotes the
evenhanded, predictable, and consistent development of legal principles, fosters
reliance on judicial decisions, and contributes to the actual and perceived integrity of
the judicial process.” Payne v. Tennessee, 501 U.S. 808, 827 (1991). Accordingly,

“|b]efore overturning a long-settled precedent,” courts “require special justification,
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not just an argument that the precedent was wrongly decided.” Halliburton, 573 U.S.
at 260.

There is no “special justification,” 7., for overturning Doe. To the contrary, the
reliance interests engendered by Doe warrant affirmance. Doe has been the law for 21
years. OPM provides guidance to agencies explaining the regulation affirmed by Doe;®
this guidance, in turn, leads to agencies establishing procedures and generating forms
that govern requests for authotization of overtime pay.” In this way, the
understanding of both supervisors and employees, most of whom have never heard of
Doe, has been informed by Doe’s holding. That Doe interpreted a statute provides yet

another reason to invoke szare decisis. 'The Supreme Court has explained that “szare

6 See, e.g., OPM, Fact Sheet: Guidance on Applying F1.8A Overtime Provisions to Law
Enforcement Employees Receiving Administratively Uncontrollable Overtime Pay, available at
https://www.opm.gov/policy-data-oversight/pay-leave/pay-administration/fact-
sheets/guidance-on-applying-flsa-overtime-provisions-to-law-enforcement-
employees-receiving-administratively-uncontrollable-overtime-pay/ (referring to

requirement that Title 5 overtime be ordered or approved in writing) (last accessed
July 2, 2025).

7 See, e.g., HHS, Instruction 550-1, Preminm Pay, dated November 3, 2010, at 550-1-
50, available at https:/ /www.hhs.gov/sites/default/files/ht-resource-library-550-
1.pdf (last accessed July 2, 2025) (“Employees may not be compensated for
overtime unless the work is authorized both in advance and in writing. In
emergencies, employees may be ordered to work overtime without prior approval,
provided approval is documented the next workday.”); Department of Health and
Human Services, IHS Individual Overtime, Compensatory Time and Credit Hours Request
Form, available at
https://www.ihs.gov/sites/ohr/themes/responsive2017/display objects/docume
nts/paytables/2024/IHS Overtime Compensatory Form.pdf (last accessed July
2,2025).
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decisis carries enhanced force when a decision ... interprets a statute” because “critics
of [the Court’s] ruling can take their objections across the street, and Congress can
correct any mistake it sees.” Kzmble v. Marvel Ent., I.LC, 576 U.S. 446, 456 (2015). As
explained above, the agency announced its view of the statutory language eighty years
ago and has not deviated from that understanding, yet Congress has left the same
language intact.

In deciding what weight to afford stare decisis principles, courts look to whether
a case’s “statutory and doctrinal underpinnings have . . . eroded over timel[,|” Kimble,
576 U.S. at 458. Loper Bright emphasizes that reliance on Chevron is not, without more,
a “special justification” that warrants a departure from szare deciszs. 603 U.S. at 412.
And, notably, Doe is consistent with Loper Bright in important ways. Loper Bright's
central criticism of Chevron—that Chevron presumed that Congress intended to delegate
any time a statutory term is ambiguous, see 603 U.S. at 399-407—does not implicate
Doe, which considered a regulation promulgated pursuant to an explicit delegation of
rulemaking authority, 372 F.3d at 1358, 1359. Duoe’s conclusion that “OPM
regulation’s written order requirement does not contradict the language of FEPA[,]”
zd. at 13060, is also relevant to the statutory interpretation required under Loper
Bright. And Doe relies in part upon an interpretative principle also emphasized by

Loper Bright: that contemporaneous constructions of a statute are afforded particular

respect. Compare Doe, 372 F.3d at 1362, with Loper Bright, 603 U.S. at 386.
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Ms. Lesko offers several reasons why the Court should not adopt Doe’s rule.
But her argument boils down to different ways in which, in Ms. Lesko’s view, Doe’s
reasoning was incorrect. PL-App. En Bane Br. 24-28. We disagree with her
characterization for the reasons described above, but even if she were right, her
contentions amount to “an argument that the precedent was wrongly decided.” Lgper
Bright, 603 U.S. at 412 (quoting Halliburton, 573 U.S. at 266). That, by itself, provides
no reason to abandon stare decisis. See id.

Court of Claims caselaw addressing this regulation does not undermine the stare
decisis etfect of Doe. To begin, early Court of Claims cases recognized the regulation as
valid. Posz, 121 Ct. Cl. at 99 (dicta); Gaines v. United States, 132 Ct. Cl. 408, 413 (1955).
Starting with Anderson, subsequent cases came to the opposite conclusion. PL-App.
En Banc Br. 15-17 (collecting cases). But the analysis in Anderson was flawed. As Ms.
Lesko correctly writes in her opening brief, Anderson did “not properly examine
[section 5548’s] boundaries as Loper requires.” PL-App. En Bane Br. 32-33. Nor does
Anderson cite the litany of cases that we discuss above in which the Supreme Court
explains the scope of review in cases when agencies exercise delegated rulemaking
authority. Seeid. And it does not fully avail itself of the tools of statutory
interpretation that, as explained above, support OPM’s construction. In particular,
Anderson articulates an “inducement” standard that is divorced from the “officially
ordered or approved” language of section 5542. Instead of squaring its interpretation

with the statute’s text, Anderson focuses primarily upon Congress’s purpose to extend
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overtime benefits, which it described as “overriding|.]” See id. But the Supreme Court
has squarely rejected this reductionist approach to statutory construction. See Luna
Perez v. Sturgis Public Schools, 598 U.S. 142, 150 (2023) (“no law “ ‘pursues its ...
purpose|s] at all costs.”). Thus, Andersor’s “underpinnings have . . . eroded over
time[,]” Kimble, 576 U.S. at 458. In any event, there could be no legitimate reliance
interests considering that this Court overruled Anderson twenty-one years ago.

Mercier also does not help Ms. Lesko’s argument. To begin, Mercier was
proceeding on the assumption that Anderson’s interpretation of the “officially ordered
or approved” language now contained in section 5542(a) was binding upon the panel.
786 F.3d at 980-82. But Anderson does not bind the en banc Court, as Mercier
recognized. Id. at 981. Even more fundamentally, Mercier did not question the central
holding of Doe: that the writing regulation was a reasonable interpretation of FEPA
and thus should be upheld. Id. at 982. Indeed, Merczer considers a claim that was not
covered by a regulation requiring the order or approval to be in writing. Id. at 972.
Mercier thus provides no reason to diverge from Doe.

CONCLUSION

The Court should thus hold that the regulation is enforceable and should, for
the reasons provided in this brief and in the response brief we submitted to the panel,

affirm the trial court’s judgment.
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304 PUBLIC LAWS—OIML. 212—JUNK 30, 1945 [59 StaT.

s accordance with section 604 (d) of the Federal Employees Pay Act
of 1945)”; and the last sentence of such section 6 is amended by
striking out “Any person” and inserting “Any such person”.

D (d) (1) Hereaiter, for all pay computation purposes affecting offi-
tion. cers or employees in or under the executive branch, the judicial branch,

or the District of Columbia municipal government, basic per annum
rates of compensation established by or pursuant to law shall be
regarded as payment for employment during fifty-two basic admin-
ok istrative workweeks of forty hours,
ruges, et 0Py (2) Whenever for any such purpose it is necessary to convert a
basic monthly or annual rate to a basic weekly, daily, or hourly rate,
the following rules shall govern:
(A) A monthly rate shall be multiplied by twelve to derive an
annual rate;
(B) An annual rate shall be divided by fifty-two to derive a
weekly rate;
(C) A weekly rate shall be divided by forty to derive an hourly
rate; and
(]5) A daily rate shall be derived by multiplying an hourly rate
by the number of daily hours of service required.

(e) The Architect of the Capitol may. in his diseretion, apply the
provisions of subsection (a) to any officers or employees under the
Office of the Architect of the Capitol or the Botanie Garden, and the
Librarian of Congress may, in his discretion, apply the provigions of
such subsection to any officers or employees under the Library of Con-
gress; and officers and employees to whom such subsection 18 so made
applicable shall also be subject to the provisions ef subsections (b)
and (d) of this section.

REGULATIONS

Bro. 605. The Civil Service Commission is hereby authorized to issue
such regulations, subject to the approval of the President, as may be
necessary for the administration of the foregoing provisions of this
Act nsofar as this Act affects officers and employees in or under the
executive branch of the Government.

VESBEL EMTLOYEES

Seo. 606, Employees of the Transportation Corps of the Army of
the United States on vessels operated by the United States, vessel
employees of the Coast'and Geodetic Survey, and vessel employees of
the Panama Railroad Company. may be compensated in accordance
with the wage practices of the maritime industry,

PERSONNEL CEILINGS

plogmination of e Swo. 607. (a) Tt is hereby declared to be the sense of the Congress.

persorinel. that in the interest of economy and efficiency the heads of departments,
and of indegemlent establishments or agencies, in the executive branch,
including Government-owned or controlled corporations, shall termi-
nate the employment of such of the employees thereof as are not
required for the proper and efficient performance of the functions of
their respective departments, establishments, and agencies.

pagoedio reports o (b) The heads of departments, and of independent establishments
or agencies, in the executive branch, including Government-owned or
controlled corporations, shall present to the Director of the Bureau
of the Budget such information as the Director shall from time to
time, but at least quarterly, require for the purpose of determining
the numbers of full-time civilian employees (including full-time
intermittent employees who are paid on a “when actually employed”
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47 Btat. 408.

June 30, 1945
[8. 937}

[Public Law 107]

Antitrust laws.

Suspension of ron-
ning of statute of limi-
tations.

15 U. B. C., Bupp.
1V, § 16 note.

June 30, 1945
[8. J. Res. 30]

56 Stat. 24.
60 U. 8. O, Supp.
IV, app. §901 (h).

56 Btat. 767.
50 U. 8. C., Bupp:
IV, app. § 966,

b6 Stat, 25,

50 U. 8. O.; Supp.
IV, app. §902 (b).

Defense-area hous-
ing rentals.

Establishment  of
maximum rents.

Rents . prevailing
April 1, 1041,
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PUBLIC LAWS—CHS. 212-214 —JUNE 80, 1945 [59 STaT,
gection 212 of title IT of the Act entitled “An Act making appropri-
ations for the legislative branch of the Government for the fiscal year
ending June 30, 1933, and for other purposes”, approved Jumne 30,
1932, as amended (U. 8. C., 1940 edition, title 5, sec. 59a; Supp. IV,
title 5, sec. 59b).

APPROPRIATION AUTHORIZED

Seo. 609. There are hereby authorized to be appropriated such sums
as may be necessary to carry out the provisions of this Act.

EFFECTIVE DATE

Sec. 610. This Act shall take effect on July 1,1945.
Approved June 30, 1945.

[CHAPTER 213]
AN ACT

To amend the Act suspending until June 80, 1945, the running of the statute of
limitations applicable to violations of the antitrust laws, so as to continue such
suspension until June 30, 1946.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the first sec-
tion of the Act entitled “An Act to suspend until June 30, 1945, the
running of the statute of limitations applicable to violations of the
antitrust laws”, approved Oectober 10, 1942 (56 Stat. 781; U. S. C,
Supp. 111, title 15, note following sec. 16), is amended by striking
out the date “June 30, 1945” where it appears in such section an
inserting in lieu thereof the date “June 30, 1946”,

Approved June 30, 1945.

[CHAPTER 214]
JOINT RESOLUTION

Extending the effective period of the Emergency Price Control Act of 1942, as
amended, and the Stabilization Aet of 1942, as amended.

Resolved by the Senate and House of Representatives of the United
States of America in Oongress assembled, That section 1 (b) of the
Emergency Price Control Act of 1942, as amended, is amended by
striking out “June 30, 1945” and substituting “June 30, 1946”.

Sec. 2. Section 6 of the Stabilization Act of 1942, as amended, is
Tﬁ%l’l‘ded by striking out “June 30, 1945” and substituting “June 80,

SE0, 3. Section 2 (b) of the Emergency Price Control Act of 1942,
as amended, is hereby amended to read as follows:

“(b) Whenever in the judgment of the Administrator such action
is necessary or proper in order to effectuate the purposes of this Act, he
shall issue a declaration setting forth the necessity for, and recom-
mendations with reference to, the stabilization or reduction of rents
for any defense-area housing aceommodations within a particular
defense-rental avea. If within sixty days after the issuance of an
such recommendations rents for any such accommodations within sucg
defense-rental area have not in the judgment of the Administrator
been stabilized or reduced by State or local regulation, or otherwise,
in accordance with the recommendations, the Administrator may by
regulation or order establish such maximum rent or maximum rents
for such accommodations as in his judgment will be generally fair and
equitable and will effectuate the purposes of this Act. So far as
Erac{;icabla, in establishing any maximum rent for any defense-area

ousing accommodations, the Administrator shall ascertain and give
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