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STATEMENT OF RELATED CASES 

No other appeal in or from the present civil action has previously been before 

this or any other appellate court.  Counsel is not aware of any related cases within the 

meaning of Federal Circuit Rule 47.5(b).  See Practice Note to Rule 47.5 (noting that 

cases are not related “simply because they involve the same general legal issue[.]”).   

JURISDICTIONAL STATEMENT 

The Court possesses jurisdiction to entertain this appeal from a final judgment 

entered by the Court of Federal Claims.  28 U.S.C. § 1295(a)(3).   

Case: 23-1823      Document: 76     Page: 12     Filed: 07/07/2025



2 

INTRODUCTION 

This appeal concerns a regulatory requirement that has been in effect for eighty 

years.  The current version of the regulation, which is codified as 5 C.F.R. 

§ 550.111(c), was issued by the Office of Personnel Management (OPM) pursuant to

authority delegated by 5 U.S.C. § 5548.  That regulation implements 5 U.S.C. 

§ 5542(a), which governs overtime pay for Federal employees.  Section 5542(a)

authorizes overtime pay for “hours of work officially ordered or approved[,]” and 

section 5548 delegates authority to OPM to prescribe rules “necessary for the 

administration” of the statute’s premium pay provisions.  Pursuant to this statutory 

authority, OPM promulgated section 550.111(c), which interprets section 5542 to 

contain a requirement that overtime work must be “ordered” or “approved” in 

writing for the work to be compensable.  Twenty-one years ago, this Court held that 

the writing requirement in Section 550.111(c) was a valid exercise of OPM’s 

rulemaking authority.  Doe v. United States, 372 F.3d 1347, 1362 (Fed. Cir. 2004).   

The primary issue in this appeal is whether the Supreme Court’s decision in 

Loper Bright Enterprises v. Raimondo, 603 U.S. 369 (2024), which overruled Chevron v. 

NRDC, 467 U.S. 837 (1984), should lead this Court to reach a different conclusion 

than in Doe.  Applying Loper Bright’s reasoning to this case, the en banc Court should 

affirm Doe’s holding for two overarching reasons.  First, the regulation falls squarely 

within the bounds of authority delegated to OPM.  And second, stare decisis principles 

counsel in favor of adopting Doe’s analysis.    
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STATEMENT OF THE ISSUES 

The en banc Court ordered the parties to file additional briefs limited to the 

following issues:   

(1) Considering Loper Bright Enterprises v. Raimondo, 603 U.S. 369 (2024), how

should “officially ordered or approved” in 5 U.S.C. § 5542(a) be

interpreted?

(2) Is this a case in which “the agency is authorized to exercise a degree of

discretion” such that OPM has authority to adopt its writing

requirement?  Loper, 603 U.S. at 394.

(3) Is there a statutory provision (e.g., 5 U.S.C. §§ 1104, 5548) that provides

such authority?

STATEMENT OF THE CASE 

I. Statutory and Regulatory Background

Congress enacted the Federal Employees Pay Act of 1945 (FEPA) to address

the compensation of Federal employees in the post-war environment.1   

Precursors To FEPA.  Overtime pay for Federal workers is a product of the 

unique demands of World War II.  Prior to World War II, Congress had never 

1 As our opening brief explained, Ms. Lesko was hired and paid pursuant to 
Title 5, and thus Title 5 governs her pay.  Her complaint alleges, incorrectly, that 
she was entitled to pay under Title 38, which governs pay for some VA employees, 
and which HHS may choose to extend to a Title 5 employee pursuant to authority 
delegated under 5 U.S.C. § 5371.  We confine our discussion to Title 5 in light of 
the questions presented by the en banc Court.   
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enacted a statute “to provide overtime pay for salaried workers outside the postal 

service on any general basis.”  H.R. Rep. 79-726, at 1 (1945).  Because of World War 

II’s exigent circumstances, Congress expanded the administrative workweek for 

Federal workers from 40 hours to 48 hours.  Id. at 2.  In a series of temporary 

measures, Congress authorized overtime pay for the extra hours performed by salaried 

employees as part of their expanded workweek.  Id. at 1-2; e.g., 56 Stat. 1068 (1942); 

War Overtime Pay Act of 1943, 57 Stat. 75.   

The last temporary measure enacted by Congress to address overtime pay was 

the War Overtime Pay Act of 1943, which Congress scheduled to expire on June 30, 

1945.  See H.R. Rep. 79-726, at 1-2.  Pursuant to rulemaking authority delegated in the 

War Overtime Pay Act of 1943, 57 Stat. 75, 77, § 9, the Civil Service Commission 

promulgated regulations implementing the War Overtime Pay Act of 1943.  Those 

regulations “limited the authority to order overtime to ‘officer[s] or employee[s] to 

whom such authority has been specifically delegated by the head of the department or 

agency.’”  Doe, 372 F.3d at 1359 (quoting 5 C.F.R. § 20.9 (1943 Supp.)) 

Legislative History of FEPA.  World War II led to a massive expansion in the 

number of hours worked by the Federal workforce, and an attendant increase in 

Federal expenditures.  As the legislative history of FEPA demonstrates, Congress was 

focused on controlling costs as the country approached the end of the war.  In 

testimony before the Committee on Civil Service, Edgar Young of the Bureau of the 

Budget was asked whether the costs of the proposed legislation increasing Federal 
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employee pay would be offset by the anticipated post-war reduction in the number of 

workers on the Federal payroll.  Salary and Wage Administration in the Federal Service: 

Hearings Before the S. Comm. on Civil Service on S. 807, 79th Cong., 1st Sess. 37 (1945) 

(Senate Committee Hearings).  Mr. Young demurred, explaining that “[t]he subject of 

post-war size of the Government is a subject of constant and continual inquiry and 

concern to the Bureau.”  Id.  Senator Hickenlooper responded, “You don’t need to 

limit that to the Bureau.”  Id.  Mr. Young replied, “To all of us as taxpayers, as well as 

to you gentleman.”  Id.  Congress’s concern about curtailing expenditures on Federal 

employees was so strong that, in explaining why it was authorizing the Bureau of 

Budget to establish personnel ceilings at most Federal agencies, the Committee’s 

report opined that “it was the feeling of the committee that the interests of efficiency 

and economy would be best served by a policy of reduction of force in many 

Government agencies.”  S. Rep. No. 79-265, at 6 (1945).   

With respect to overtime pay, the Committee’s position was informed by its 

belief that, after World War II ended, overtime would be rare.  Senator Byrd asked 

Commissioner Arthur Flemming of the Civil Service Commission whether “this 

question [of overtime] is entirely due to the emergency,” adding “[i]t is not 

conceivable that when the war is over there is going to be any overtime.”  Senate 

Committee Hearings at 50.  Commissioner Flemming responded that overtime would be 

necessary only in “a few isolated cases” and then emphasized the need to limit when 

overtime is used:  “It seems to me, as I said yesterday, that government must set the 
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right kind of an example.”  Id.  “If some people are going to work a lot of overtime,” 

he said, “it means that some other people are not going to have an opportunity to 

work at all.”  Id.  The House Report that accompanied FEPA expresses the same 

view: “the necessity of securing additional funds to meet the extra expense for 

overtime should be an occasion for the encouragement of better management to 

avoid overtime work schedules.”  H.R. Rep. No. 79-726, at 2 (1945). 

Even though both Congress and the Civil Service Commission expected 

overtime compensation to be rare after World War II ended, members of the House 

Committee on Civil Service expressed concern to Commissioner Flemming that the 

proposed legislation could allow federal agencies to incur overtime liability beyond the 

scope of their budgets.  Salary and Wage Administration in the Federal Service: Hearing on 

H.R. 2497 and H.R. 2703 Before the House Comm. on the Civil Service, 79th Cong., 1st Sess. 

50-51 (1945) (House Committee Hearings).  Representative Miller suggested that “the

final check” on overtime expenditures would be that “the money that will have to be 

very definitely set up in the budgets of the departments for overtime pay.”  Id. at 51.  

But Representative Vursell expressed uncertainty as to whether specifying overtime in 

agency budgets would adequately ensure congressional control over expenditures.  

Because Congress had “deficiency appropriations brought in rather regularly[,]” 

Representative Vursell said, he was “fearful that you don’t have that check.”  Id.   

Commissioner Flemming addressed Representative Vursell’s concern: 

“speaking now for my own agency, I know that the regulations under which overtime 
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is ordered and compensated for are very strict, and in most instances requests for 

approval have to come all the way to the top.”  Id.  He added that, “under normal 

conditions, when appropriations would be much tighter than they are at the present 

time, the head of the agency, I can assure you, would put even stricter controls on 

than he might at the present time.”  Id.  In the absence of such “stricter controls,” 

Commissioner Flemming testified, the agency head “couldn’t meet his pay roll.” Id.   

The Statute.  Congress enacted FEPA on June 30, 1945, Pub. L. No. 79-106, 59 

Stat. 295 (currently codified as amended at 5 U.S.C. § 5542).  In addition to extending 

and rationalizing overtime pay provisions that had first been enacted to meet wartime 

needs, the legislation also provided large numbers of Federal employees with an 

increase in their basic pay to account for the skyrocketing cost of living.  See H.R. Rep. 

79-726, at 1, 3 (1945).      

  In language that mirrored the Civil Service Commission’s 1943 regulation, 

FEPA provided that overtime compensation would be available only when “officially 

ordered or approved”:  

Officers and employees to whom this title applies shall . . . 
be compensated for all hours of employment, officially 
ordered or approved, in excess of forty hours in any 
administrative workweek, [according to the guidelines and 
rates set forth]. 
 

59 Stat. at 296-97, § 201.    

Congress has repeatedly reenacted this provision since then.  Congress revisited 

overtime pay for Federal workers with the Federal Employees Pay Act Amendments 
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of 1954 (the FEPA Amendments of 1954) which, among other things, provided for 

administratively uncontrollable overtime.  Pub. L. No. 83-763, 68 Stat. 1105 (1954).  

The FEPA Amendments of 1954 reenacted section 201 of FEPA with some changes 

in the language, but made no changes relevant to the meaning of the “officially 

ordered or approved” language.  68 Stat. at 1109.  Congress then recodified Title 5 in 

1966.  Pub. L. No. 89-554, 80 Stat. 378 (1966).  Once again, Congress did not make 

any changes relevant to the interpretation of the phrase “officially ordered or 

approved” challenged in this appeal.  See 80 Stat. at 485.   

The present statutory language, now codified at 5 U.S.C. § 5542(a), has 

undergone additional amendments since the recodification of Title 5, but as relevant 

to this case, it contains the same operative language as did the Act of 1945:  

For full-time, part-time and intermittent tours of duty, 
hours of work officially ordered or approved in excess of 40 
hours in an administrative workweek, or . . . in excess of 8 
hours in a day, performed by an employee are overtime 
work and shall be paid for . . . at [the rates provided in 5 
U.S.C. § 5542(a)(1)-(6)]. 

Id. (emphasis added). 

In addition to providing for overtime pay when overtime is “officially ordered 

or approved,” FEPA expressly delegated rulemaking authority to the Civil Service 

Commission.  59 Stat. at 304, § 605.  The delegation provided as follows: 

The Civil Service Commission is hereby authorized to issue 
such regulations, subject to the approval of the President, 
as may be necessary for the administration of the foregoing 
provisions of this Act insofar as this Act affects officers 
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and employees in or under the executive branch of the 
Government. 

Id.  

Although Congress has amended the subsection slightly since then—including 

by restructuring the sentence, with the effect of changing “may be necessary” to 

“necessary,” and substituting “Office of Personnel Management” for “Civil Service 

Commission”—the current version of the statute delegates with similar language: 

The Office of Personnel Management may prescribe 
regulations, subject to the approval of the President, 
necessary for the administration of this subchapter, except 
section 5545(d), insofar as this subchapter affects 
employees in or under an Executive agency. 

5 U.S.C. § 5548. 

The Regulation.  Four days after FEPA was enacted, implementing regulations 

that had been promulgated by the Civil Service Commission and approved by 

President Truman in Executive Order No. 9578 were published in the Federal 

Register.  10 Fed. Reg. 8191, 8,194 (July 4, 1945).  Section 401(c) of those regulations 

provided as follows: 

No overtime in excess of the administrative workweek shall 
be ordered or approved except in writing by an officer or 
employee to whom such authority has been specifically 
delegated by the head of the department or independent 
establishment or agency, or Government-owned or 
controlled corporation. 

Id. 
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 In 1968, the Commission revised its regulations to conform to the 

recodification of Title 5 but “ma[de] no substantive changes in the regulations.”  33 

Fed. Reg. 12,402 (1968); see id. at 12,460.  The revised regulations were adopted 

verbatim by OPM after it supplanted the Civil Service Commission.  The OPM 

regulation at issue provides: 

Overtime work in excess of any included in a regularly 
scheduled administrative workweek may be ordered or 
approved only in writing by an officer or employee to 
whom this authority has been specifically delegated. 
 

5 C.F.R. § 550.111(c). 

 This Court Upholds The Regulation in Doe.  This Court considered the validity of 5 

C.F.R. § 550.111(c) in Doe and concluded that the regulation is enforceable.   

 In Doe, employees of the Department of Justice argued that they were entitled 

to compensation for overtime work even though that work had not been ordered or 

approved in accordance with the regulation.  In support of their argument, they relied 

primarily upon Anderson v. United States, 136 Ct. Cl. 365 (1956).  In Anderson, the Court 

of Claims held that, even though Customs Service supervisors had “with[e]ld written 

orders for or approval of the overtime,” the agency had nonetheless “induced” 

overtime work because “the 40-hour week, established by the 1945 Pay Act, was 

never translated by the Customs Service into an effective, administrative reality for the 

patrol inspectors.”  Anderson, 136 Ct. Cl. at 369.  “The withholding of written orders 

or approval,” Anderson reasoned, “reflected observance of the letter of the regulation 
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but denial of the substance of the statute.”  Id. at 371.  Anderson thus declined to 

enforce the writing requirement set out in 5 C.F.R. § 550.111(c).   

 In Doe, this Court upheld the writing requirement.  372 F.3d at 1362.  The 

Court acknowledged that Anderson had held the regulation to be invalid, but 

concluded that the panel was not bound by Anderson.  Id. at 1355-57.  Doe explained 

that Supreme Court precedent subsequent to Anderson had established that valid 

regulations are binding upon courts.  Id.  In particular, “[i]n holding that the OPM 

regulation was invalid because it added a procedural writing requirement to the 

substantive requirements of FEPA or because the result was inequitable, the Anderson 

line of cases is inconsistent with” Schweiker v. Hansen, 450 U.S. 785 (1981).  Id. at 1355.   

The Court thus applied the two-part test set out in Chevron, 467 at 842-43.  The 

Court first concluded that “officially ordered or approved” is ambiguous, which was 

the first prerequisite for upholding a regulation under Chevron.  Id. at 1358-59.  The 

Court then concluded that the regulation did not reflect an unreasonable 

interpretation of the phrase “officially ordered or approved[.]”  Id. at 1359-61.  In so 

concluding, the Court reasoned that “OPM regulation’s written order requirement 

does not contradict the language of FEPA.”  Id. at 1360.  The Court further explained 

that “[t]he writing requirement also serves an important purpose of the statute—to 

control the government’s liability for overtime.”  Id. at 1361. 

Doe thus concludes that the 5 C.F.R. § 550.111(c) reflects a valid interpretation 

of section 5542’s “officially ordered or approved” language.  Id. at 1362. 
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II. Factual Background 

Ms. Lesko served as an advanced practice registered nurse (APRN) at Indian 

Health Service (IHS) facilities in Phoenix, Arizona, and Wadsworth, Nevada, from 

November 9, 2020, through July 2, 2021.  Appx074, ¶ 4.  Ms. Lesko was hired as, and 

served as, a GS-13, Step 10 employee.  Appx218.  Ms. Lesko resigned her position 

with IHS effective July 2, 2021.  Appx221. 

According to the complaint, while Ms. Lesko worked for IHS, its facilities 

were stretched thin due to the Covid-19 pandemic.  Appx082, ¶ 43.  She alleges that 

nurses were required to work beyond their regularly scheduled hours during 2020 and 

2021.  Id.  The complaint asserts that “managerial pressures [led] nurse practitioners [] 

to work off-the-clock overtime through expectation, requirement, and/or 

inducement.”  Appx084-85, ¶ 51 (citing Mercier v. United States, 786 F.3d 971, 980-982 

(Fed. Cir. 2015)).  The complaint emphasizes IHS policies requiring that work be 

performed in a timely manner.  See, e.g., Appx083-84, ¶¶ 47-48, 50.  The complaint 

does not allege, however, that the alleged uncompensated overtime work satisfied the 

requirements expressly identified in the regulation.    

She also alleges that her work included work performed on Sundays, on 

holidays, and at night.  Appx087-088, ¶¶ 58-60.  The complaint acknowledges that 

some overtime, Sunday, holiday, and nighttime work was compensated, either with 

premium pay or with compensatory time off.  See Appx078-79, ¶¶ 26-29 (alleging that 

IHS incorrectly calculated premium rates when it gave nurses Title 5 premium pay for 
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nighttime, holiday, Sunday, and overtime work); Appx088, ¶ 63 (alleging that IHS 

sometimes required nurses to accept compensatory time off in lieu of overtime).  The 

complaint alleges that nurses were “routinely and regularly informed by supervisors 

that overtime pay was not approved and/or allowed in many circumstances” and were 

“routinely required to take compensatory time in lieu of overtime pay without their 

consent[.]”  Id. 

 In addition to bringing the complaint on her own behalf, Ms. Lesko seeks to 

represent “[a]ll individuals employed by the Indian Health Service as RNs, including 

RNs, APRNs, nurse practitioners, clinical nurse specialists, and nurse anesthetists, 

who were employed within six (6) years preceding the filing of the Complaint and not 

paid in accordance with” the requirements of Title 38 or, alternatively, Title 5.  

Appx089, ¶ 65.  

The operative complaint comprises five counts.  Count 1 is premised upon Ms. 

Lesko’s view that she is entitled to pay under 38 U.S.C. § 7453.  Appx091-093.  Count 

2—which is the count relevant to the questions raised by the en banc Court—is 

premised upon the theory that IHS failed to pay overtime earned under sections 5542 

and 5543, along with 5 C.F.R. §§ 550.111-14.  Appx093-095.  Count 3 alleges that Ms. 

Lesko and the class either were not correctly paid for nighttime work or were wrongly 

offered compensatory time off in lieu of pay for nighttime work.  Appx095-096.  

Count 4 alleges that Ms. Lesko and the class either were not correctly paid for Sunday 

work or were wrongly offered compensatory time off in lieu of pay for Sunday work.  
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Appx096-097.  Count 5 alleges that Ms. Lesko and the class were either not correctly 

paid for holiday work or were wrongly offered compensatory time off in lieu of pay 

for holiday work.  Appx098-099.   

As relief, Ms. Lesko seeks monetary damages, the recognition of a class 

pursuant to Rule 23 of the Rules of the Court of Federal Claims, and attorney fees 

and interest.  Appx099-100.    

III. Prior Proceedings

Ms. Lesko initiated this suit by filing a complaint in the Court of Federal

Claims on June 27, 2022, seeking compensation for overtime, nighttime, weekend, 

and holiday work pursuant to Title 38.  Appx015-29.  After the Government moved 

to dismiss, Ms. Lesko then filed an amended complaint that continued to include a 

Title 38 claim but also included claims for overtime, nighttime, Sunday, and holiday 

premium pay pursuant to Title 5.  Appx073-100.   

The Government renewed its motion to dismiss, and the trial court granted the 

renewed motion.  The court dismissed Count I because, as “a Title 5 employee 

benefiting from certain Title 38 provisions,” Ms. Lesko could not bring a claim based 

on the premium pay provisions of Title 38, which IHS did not choose to extend to 

her. Appx004-5.  With respect to Count 2, the trial court reasoned that Ms. Lesko was 

not a Title 38 employee and thus was not entitled to premium pay under 38 U.S.C. 

§ 7453.  Appx005.  Further, in the absence of a written approval or authorization, Ms.
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Lesko could not state a claim for Title 5 overtime under Doe.  Appx005-007.  With 

respect to Counts 3, 4, and 5, the trial court concluded that Ms. Lesko had not alleged 

that she completed nightwork, Sunday work, or holiday work within the definitions 

provided by 5 C.F.R. § 550.121, because she acknowledged that the alleged work was 

unscheduled.  Appx007-009.  Accordingly, the trial court dismissed all counts of the 

amended complaint. 

This appeal followed.  After the parties filed briefs on the merits, the Supreme 

Court decided Loper Bright on June 28, 2024.  A panel of the Court held oral argument 

on October 10, 2024.  On March 18, 2025, before the panel issued a decision, the 

Court sua sponte ordered rehearing en banc.   

SUMMARY OF ARGUMENT 

The en banc Court should hold, as Doe did, that the writing requirement 

contained in 5 C.F.R. § 550.111(c) is a valid construction of the “officially ordered or 

approved” language in 5 U.S.C. § 5542(a). 

Section 550.111(c)’s requirement that federal personnel must memorialize any 

overtime authorizations in writing derives from FEPA’s requirement that overtime be 

“officially ordered or approved[.]”  5 U.S.C. § 5542(a).  By declining to specify how 

overtime must be ordered or approved in section 5542(a), Congress left it to OPM to 

“fill up the details of a statutory scheme,”  Loper Bright, 603 U.S. at 395 (cleaned up), 

which OPM did by promulgating section 550.111(c).  But the Court need not, and 

should not, construe section 5542 in isolation, because Congress did not leave section 
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5542(a) to stand alone.  In section 5548, Congress expressly delegated to OPM 

authority to implement section 5542’s open-ended statutory requirement by 

authorizing OPM to prescribe regulations “necessary for the administration” of 

FEPA.  In a contemporaneous exercise of that authority, OPM’s predecessor, the 

Civil Service Commission, promulgated a regulation, approved by President Truman 

and maintained through the present day, requiring that orders or approvals of 

overtime be in writing.  The authority provided to OPM under 5 U.S.C. § 5548 to 

prescribe regulations “necessary for the administration” of the Act encompasses 

making rules about how officials can permissibly “order[]” or “approve[]” overtime 

under 5 U.S.C. § 5542(a).  Through the use of discretion-conferring phrases—

“officially ordered and approved” in section 5542 and “necessary for the 

administration” in section 5548—Congress instructed the agency to “fill up the details 

of a statutory scheme” and granted the agency flexibility in doing so.  Loper Bright, 603 

U.S. at 395 (cleaned up).  The discretion granted to OPM is further evident in 

Congress’s delegation to OPM to “prescribe regulations and to ensure compliance 

with the civil service laws, rules, and regulations” contained in section 1104(b)(3).  In 

other words, “the best reading of” the statutory provisions governing overtime pay “is 

that [they] delegate[] discretionary authority to” OPM.  Id.    

Because Congress has authorized the agency “to exercise a degree of 

discretion[,]” the question in this appeal is whether the agency has exceeded “the 

boundaries of the delegated authority” as interpreted by this Court.  Id. (cleaned up).  
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OPM’s interpretation is fully consistent with the statute and reflects a judgment about 

what is “necessary for the administration” of Federal overtime pay.  As their 

definitions denote, the words “officially,” “ordered”, and “approved” all require the 

observance of appropriate formalities.  Congress’s use of this language, when 

combined with the delegation to issue rules “necessary for the administration” of the 

provision, authorizes OPM to identify those formal requirements.  And it is 

commonplace to require written authorization before money can be drawn from the 

public fisc.  The regulation’s writing requirement thus falls within the statute’s plain 

language.   

The interpretive principles long applied by courts to assess executive statutory 

constructions provide further support for OPM’s construction.  The regulation 

reflects a longstanding, contemporaneous construction of the statute.  Further, the 

statute has been reenacted by Congress after the promulgation of the regulation 

without any material change to either the “officially ordered or approved” language or 

to the scope of the delegation to OPM.  Precedent also supports OPM’s regulation.  

Not only did this Court uphold the regulation at issue more than twenty years ago in 

Doe, but courts have upheld other regulations that imposed a writing requirement 

pursuant to delegated authority.   Finally, the regulation furthers Congress’s goal of 

controlling costs attributable to overtime; tends to make less likely the types of 

disputes that often result from inherently ambiguous oral communications; and 
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creates a documentary record that facilitates oversight of agencies’ premium pay 

practices.   

By contrast, the standard articulated by Ms. Lesko invites problems of 

administration.  By allowing employees to seek overtime pay in court based upon 

vague or informal conduct without ever seeking written approval from a supervisor 

with delegated authority, Ms. Lesko’s proposed standard will tend to result in less 

productive engagement between employees and supervisors and in more contentious 

litigation.  By contrast, the clear rule affirmed in Doe, which lets both supervisors and 

employees know exactly when overtime work will be compensated, has important 

benefits to the Federal employment system.  The shortcomings in Ms. Lesko’s theory 

buttress the rationale behind OPM’s straightforward regulation.   

Principles of stare decisis further buttress the conclusion that the regulation 

should be validated.  Ms. Lesko cannot carry her burden of demonstrating a “special 

justification” for departing from Doe, which has garnered significant reliance interests 

during the 21 years since it was decided.  See Halliburton Co. v. Erica P. John Fund, 573 

U.S. 258, 266 (2014) (cleaned up).  Indeed, much of Doe’s reasoning—including its 

analysis of the statutory language, its acknowledgment of the contemporaneous 

construction canon, and its discussion of precedent—is just as relevant under Loper 

Bright’s framework as it was under Chevron’s framework.  Ms. Lesko’s arguments for 

abandoning Doe ultimately boil down to disagreeing with its reasoning, which is not 

enough to warrant departing from stare decisis principles.        
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The Court should thus reaffirm the validity of 5 C.F.R. § 550.111(c) and affirm 

the trial court’s dismissal of Ms. Lesko’s complaint.   

ARGUMENT 

I. Standard of Review  

“This court reviews Court of Federal Claims’ decisions de novo for errors of law, 

and for clear error on findings of fact.”  Anaheim Gardens v. United States, 444 F.3d 

1309, 1314 (Fed. Cir. 2006).  The granting of a motion to dismiss is reviewed de novo.  

Harmonia Holdings Grp., LLC v. United States, 999 F.3d 1397, 1401 (Fed. Cir. 2021).  

And the Court can “affirm the … dismissal on any ground supported by the record.”  

Wyandot Nation v. United States, 858 F.3d 1392, 1397 (Fed. Cir. 2017). 

II. OPM’s Regulation Reflects A Valid Exercise Of Delegated Rulemaking 
Authority 

This case requires the Court to evaluate an agency’s exercise of rulemaking 

authority delegated by Congress.   

The framework for this analysis is set out in Loper Bright.  Overruling Chevron, 

Loper Bright rejects the presumption “that statutory ambiguities are implicit delegations 

to agencies.”  603 U.S. at 399.  Loper Bright recognized, however, that Congress 

“often” has “confer[red] discretionary authority on agencies.”  Id. at 404; see also id. at 

394-95.  The Court explained that “Congress may do so, subject to constitutional 

limits[.]”  Id. at 404.  And the Court stressed that to “stay out of discretionary 

policymaking left to the political branches,” judges should “independently identify and 
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respect such delegations of authority, police the outer statutory boundaries of those 

delegations, and ensure that agencies exercise their discretion consistent with the 

APA.”  Id.   

Loper Bright further explains that, “[w]here the best reading of a statute is that it 

delegates discretionary authority to an agency, the role of the reviewing court under 

the APA is, as always, to independently interpret the statute and effectuate the will of 

Congress subject to constitutional limits.”  Id. at 395-96.  “The court fulfills that role 

by recognizing constitutional delegations, fixing the boundaries of the delegated 

authority, and ensuring the agency has engaged in reasoned decision-making within 

those boundaries.”  Id. (cleaned up); see also Seven Cnty. Infrastructure Coalition v. Eagle 

Cnty., CO, 145 S.Ct. 1497, 1512 (2025). 

Applying the Loper Bright test, the en banc Court should uphold the validity of 

OPM’s regulation.        

A. By Enacting Sections 5542, 5548, and 1104, Congress Authorized 
OPM To Exercise Discretion Capturing The Challenged 
Regulation  

In the second question posed by the en banc Court, the Court asks whether this 

is a case when Congress delegated discretionary rulemaking authority to OPM; and in 

the third question posed by the en banc Court, the Court asks which statutory 

provisions confer that delegation.  The answer to the second question is yes.  The 

answer to the third question is that the delegation relevant to this appeal is reflected in 

Case: 23-1823      Document: 76     Page: 31     Filed: 07/07/2025



21 

sections 5 U.S.C. § 5548 and 5 U.S.C. § 1104, both of which the Court identifies in its 

order granting en banc hearing, along with 5 U.S.C. § 5542. 

We begin with section 5542, which authorizes overtime pay when overtime 

work is “officially ordered or approved[.]”  As we explain below in section II(B)(2)(a), 

section 5542(a) uses open-ended language that does not explain “the form in which 

overtime must be ‘ordered or approved.’”  Doe, 372 F.3d at 1358.  Because section 

5542(a) does not address the question of how overtime must be “officially ordered or 

approved[,]” the Civil Service Commission was left to “‘fill up the details’ of the 

statutory scheme.”  Loper Bright, 603 U.S. at 395 (quoting Wayman v. Southard, 10 

Wheat. 1, 43 (1825)).    

Section 5548, which provides OPM with authority to “prescribe regulations . . . 

necessary for the administration” of FEPA, makes express the delegation of authority 

to OPM to make rules governing overtime pay.  The language of section 5548 

authorizes the imposition of a writing requirement.   

To begin, “necessary” is a word that “has not a fixed character, peculiar to 

itself”; instead, it “admits of all degrees of comparison; and is often connected with 

other words, which increase or diminish the impression the mind receives of the 

urgency it imports.”  M'Culloch v. Maryland, 17 U.S. 316, 414 (1819).  In the context of 

section 5548, the word “necessary” in the phrase “necessary for the administration 

of” is best understood as that which is “appropriate and helpful” to the administration 

of the statute.  See C. I. R. v. Tellier, 383 U.S. 687, 689 (1966) (discussing the Internal 
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Revenue Code); see also Michigan v. EPA, 576 U.S. 743, 752 (2015) (“One does not 

need to open up a dictionary in order to realize the capaciousness of” the statutory 

phrase “appropriate and necessary[.]”); FCC v. Prometheus Radio Project, 592 U. S. 414, 

423 (2021) (considering statute requiring Federal Communications Commission to 

determine whether its ownership rules are “necessary in the public interest as the 

result of competition.”).  Buttressing this reading, the statute as initially enacted used 

the permissive phrase “may be necessary for the administration” of FEPA instead of the 

current phrase “necessary for the administration[.]”  Compare 59 Stat. 304 (emphasis 

added) with 5 U.S.C. § 5548; see Thorpe v. Hous. Auth. of City of Durham, 393 U.S. 268, 

277 & n.29 (1969) (construing “broad rule-making powers” reflected in delegation to 

HUD to “make, amend, and rescind such rules and regulations as may be necessary to 

carry out the provisions of this Act”).  Although the current version of section 5548 

moves “may” earlier in the sentence, there is no indication that Congress intended to 

limit the scope of the delegation by amending the statute in this way.  Like the 

delegation in the statute as originally enacted in 1945, the current delegation confers 

discretionary authority to OPM.   

“Administration,” a similarly broad word, is best understood as referring to 

“management” in this context.  See Webster’s New International Dictionary, Second 

Edition 34 (1942) (defining “administration” as “the managing or conduct of an office 

or employment”).  The connection between effective “management” and “writing” is 

well established.  See, e.g., Max Weber, Economy and Society: An Outline of Interpretive 
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Sociology 956 (Guenther Roth & Clause Wittich, eds., 1978) (“the management of the 

modern office is based upon written documents (‘the files’), which are preserved in 

their original or draft form . . . .”).  This is as true in the public sector as it is in the 

private sector.  See U.S. Government Accountability Office, Standards for Internal 

Control In The Government, Principle 10 (2025), available at 

https://www.gao.gov/assets/gao-25-107721.pdf (last accessed July 2, 2025) 

(identifying “[a]ppropriate documentation of transactions and control activities” as 

one of the guiding principles of internal control systems in the Federal Government).  

The delegation to make rules “necessary for the administration” of section 5542 thus 

encompasses the imposition of a writing requirement.  See Nat’l Welfare Rights Org. v. 

Mathews, 533 F.2d 637, 640 (D.C. Cir. 1976) (interpreting delegation to agencies to 

make rules regarding Medicare and Medicaid that “may be necessary to the efficient 

administration of the functions with which each is charged under this chapter” as a 

“broad grant of power” and “far-ranging authority”).   

Ms. Lesko nevertheless contends that the statutory language does not fall into 

any of the categories of delegations recognized in Loper Bright.  Pl.-App. En Banc Br. 

31. She is incorrect.  First, as we explain above, section 5548 delegates through the

broad phrase “necessary for the administration[,]” while section 5542 uses the word 

“officially[.]”  These phrases, like the words “appropriate” or “reasonable,” “leave[] 

agencies with flexibility[.]”  Loper Bright, 603 U.S. at 395 (quoting Michigan, 576 U.S. at 

752).  Second, because section 5542 does not explain how overtime must be 

Case: 23-1823      Document: 76     Page: 34     Filed: 07/07/2025



24 

“officially ordered or approved,” and because section 5548 makes OPM responsible 

for the “administration” of the statutory framework, the statutory framework makes 

clear that Congress expected that OPM would “‘fill up the details’ of the statutory 

scheme.”  Loper Bright, 603 U.S. at 395 (quoting Wayman, 10 Wheat. at 43).   Under 

either of these formulations, the question addressed by the regulation—that is, how 

overtime must be “officially ordered or approved”—is a prototypical question of what 

is “necessary for the administration” of the statute’s provisions addressing overtime 

pay.   

As question 3 suggests, Congress’s delegations to OPM are not evident only in 

sections 5542 and 5548.  Among other delegations to OPM, Congress has delegated 

general authority to the director of OPM “to prescribe regulations and to ensure 

compliance with the civil service laws, rules, and regulations.”  5 U.S.C. § 1104(b)(3).  

The writing requirement, which “ensures compliance” with section 5542’s 

requirement that overtime compensation be provided only when it is “officially 

ordered or approved,” falls within the scope of this delegation (which Ms. Lesko does 

not address in her brief) as well.  Indeed, the determination of what actions by Federal 

personnel are sufficiently official to authorize compensation for overtime work 

naturally rests with OPM, which is charged with “executing, administering, and 

enforcing . . . civil service rules and regulations”; advising the President on actions 

that may “promote an efficient civil service”; and “recommending policies relating to 

the . . . pay . . . of employees[.]”  5 U.S.C. § 1103(a)(5)(A), (7).  From the early days of 
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the statute, OPM’s predecessor, the Civil Service Commission, made clear that 

overtime must be authorized in writing.  Like its predecessor, OPM has consistently 

maintained that requirement, which is currently codified at 5 C.F.R. § 550.111(c).  

OPM’s promulgation of the regulatory requirement in section 550.111(c) is thus 

encompassed by both the specific delegation in section 5548 and the more general 

delegation in section 1104.   

The purported distinction between grants of general rulemaking authority and 

more specific delegations, see Chamber of Commerce of the United States of America 

En Banc Am. Br. 10-12, 28-32 (ECF 70), does not alter this conclusion.  So long as the 

delegation is constitutionally permissible (which this delegation is, as we explain 

below), Loper Bright’s framework does not foster such distinctions.  Loper Bright 

focuses not on whether the delegation is general or specific but on whether the 

agency acted within the boundaries of Congress’s delegation.  603 U.S. at 395.  And 

the Supreme Court has previously rejected efforts to distinguish between regulations 

enacted pursuant to general rulemaking authority and regulations enacted pursuant to 

more specific delegations.  See Mayo Found. for Med. Educ. and Research v. United States, 

562 U.S. 44, 57 (2011); but see United States v. Vogel Fertilizer Co., 455 U.S. 16, 24 (1982).     

Even if regulations issued pursuant to general rulemaking authority would be 

interpreted differently, such a principle does not affect the analysis of section 5548.  

Unlike, for instance, the broad freestanding delegation of rulemaking authority to the 

Treasury Department, see Mayo, 562 U.S. at 57, the rulemaking provision in section 
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5548 was enacted at the same time as section 5542; is contained in the same 

subchapter as section 5542; and, because section 5548’s rulemaking authority extends 

to the administration of only the subchapter in which section 5548 is included, is 

tethered to the specific subject matter (premium pay) addressed by section 5542.  

These are all indicia that “the will of Congress[,]” Loper Bright, 603 U.S. at 395-96, was 

for the delegation set forth in section 5548 to encompass the discretionary authority 

to make rules that govern the administration of section 5542. 

There also is no basis to confine the principles articulated in Loper Bright to 

statutes when Congress specifies the precise term that the agency must define.  Contra 

Pl.-App. En Banc Br. at 30-31.  Rather than adopting such a restrictive approach, the 

Supreme Court looks at the entire statutory scheme to assess whether Congress 

delegated rulemaking authority to the agency.  See Seven Cnty. Infrastructure, 145 S.Ct. at 

1515 (upholding agency’s approval of railroad project by explaining that “[t]he 

bedrock principle of judicial review in [National Environmental Policy Act] cases can 

be stated in a word:  Deference.”).  Indeed, the Supreme Court in Loper Bright listed 

statutes that “expressly delegate to an agency the authority to give meaning to a 

particular statutory term[]” as only one of multiple examples when Congress 

“delegates discretionary authority to an agency[.]”  603 U.S. at 394-95 (cleaned up). 

Given the connection between “administration” and “officially ordered or 

approved[,]” Congress did not need to specifically instruct the Civil Service 

Commission to define “officially ordered or approved” to make it clear that Congress 
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was authorizing the agency to issue rules governing the provision’s administration.  

This conclusion is reinforced by the history of the regulation.  By “incorporat[ing] the 

substance of the Civil Service Commission’s standard in FEPA,” Congress 

“suggest[ed] approval of the Civil Service Commission’s broad exercise of its 

rulemaking power.”  Doe, 372 F.3d at 1358.   

Finally, Ms. Lesko makes a cursory argument that the interpretation reflected in 

OPM’s regulation amounts to an unconstitutional delegation of legislative power.  Pl.-

App. En Banc Br. 35-37.  She is incorrect.  The phrases “officially ordered or 

approved” and “necessary for the administration” supply a standard that is 

meaningfully more “definite” than others that have been upheld by the Supreme 

Court.  See Am. Power & Light Co. v. SEC, 329 U.S. 90, 105 (1946) (considering statute 

that required Commission “to ensure that the corporate structure or continued 

existence of any company in a particular holding company system does not ‘unduly or 

unnecessarily complicate the structure’ or ‘unfairly or inequitably distribute voting 

power among security holders.’”); Nat’l Broad. Co. v. United States, 319 U.S. 190, 216 

(1943) (“public interest, convenience, or necessity”); Whitman v. Am. Trucking Ass’ns, 

531 U.S. 457, 472 (2001) (“requisite to protect the public health”).  Because Congress 

supplied an “intelligible principle” to guide the agency, the delegation is constitutional.  

See Gundy v. United States, 588 U.S. 128, 135 (2019) (cleaned up).   

For all these reasons, the writing requirement falls squarely within Congress’s 

delegation.   

Case: 23-1823      Document: 76     Page: 38     Filed: 07/07/2025



28 

B. Considering LLoper Bright , The Court Should Conclude That
OPM’s Regulation Reflects A Valid Interpretation Of “Officially
Ordered Or Approved”

Given the delegation described above, the Court’s role is to apply the standard 

set out in Loper Bright for reviewing exercises of delegated authority.  Under that 

standard, the regulation should be upheld.    

1. The Scope Of The Court’s Review Is Narrow In Light Of
Congress’s Delegation

As Loper Bright explains, and as the Court has subsequently confirmed in Seven 

County Infrastructure, courts’ review is narrow if they conclude that a regulation was 

enacted pursuant to delegated authority.     

When “there is an uncontroverted, explicit delegation of authority, the question 

is whether the [regulation] is within the outer boundaries of that delegation.”  Mayfield 

v. Dep’t of Labor, 117 F.4th 611, 617 (5th Cir. 2024).  In such cases, a regulation can be

set aside only if the agency “exceeded [its] statutory authority or if the regulation is 

‘arbitrary, capricious, an abuse of discretion, or not otherwise in accordance with 

law.’”  Batterton v. Francis, 432 U.S. 416, 425 (1977) (citing 5 U.S.C. § 706).   The cases 

explaining this are legion and longstanding.  See, e.g., FEC v. Democratic Senatorial 

Campaign Comm., 454 U.S. 27, 39 (1981); Am. Tel. & Tel. Co. v. United States, 299 

U.S. 232, 236-37 (1936); Brewster v. Gage, 280 U.S. 327, 336 (1930); Bates & Guild 

Co. v. Payne, 194 U.S. 106, 109-10 (1904).  Courts have followed the principles 

reflected in these cases because they recognize that the only way to effectuate 
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Congress’s intent is to respect Congress’s delegations to agencies.   See Henry Paul 

Monaghan, Marbury and the Administrative State, 83 Colum. L. Rev. 1, 27-28 (1983) (“the 

court is not abdicating its constitutional duty to ‘say what the law is’ by deferring to 

agency interpretations of law: it is simply applying the law as ‘made’ by the authorized 

law-making entity”) (cited by City of Arlington, Tex. v. FCC., 569 U.S. 290, 317 (2013) 

(Roberts, C.J., dissenting)).   

That the rulemaking at issue in this case involves a matter of administration 

within the realm of agency expertise provides yet another reason to respect Congress’s 

delegation.  Given its extensive experience managing personnel for Federal 

Government agencies, OPM brings unique expertise to the enactment of 

administrative rules governing when overtime is “officially ordered or approved.”   See 

S. Rep. 95-969, at 5 (1978) (“The Director of OPM will be the President’s chief

lieutenant in matters of personnel administration.”).  Such a determination is “not 

based so much on evidence as on judgment.”  See Ramspeck v. Fed. Trial Exam’rs 

Conference, 345 U.S. 128, 137 (1953).  This “is a discriminating judgment and one 

Congress committed to the experience and expertise of the Civil Service Commission, 

not the courts.”  Id. (upholding Civil Service Commission regulation implementing 

provision of the APA).  And “when an agency makes those kinds of speculative 

assessments or predictive or scientific judgments, and decides what qualifies as 

significant or feasible or the like, a reviewing court must be at its most deferential.”  

Seven Cnty. Infrastructure, 145 S.Ct. at 1512 (cleaned up).   
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This narrow scope of review set out in the precedent considering regulations 

promulgated pursuant to delegated authority governs this case.    

2. The Regulation Should Be Upheld Because It Falls Within
The Bounds Of The Statute

Loper Bright requires the Court to consider, under the standard applied to 

exercises of delegated authority, whether the agency engaged in “reasoned 

decisionmaking” within the bounds of the authority delegated by Congress.  603 U.S. 

at 395-96.  As we explain below, the regulation falls within the boundaries of the 

authority delegated by Congress, and should be upheld.     

a. The Regulation Is Fully Consistent With The Statute’s
Plain Language

As we explain above, Congress delegated to OPM authority to issue rules 

regarding the statute’s premium pay provisions, including the “officially ordered or 

approved” language for overtime in section 5542.  Contrary to Ms. Lesko’s 

suggestion, the phrase “officially ordered or approved” does not require OPM to 

permit oral orders or approvals of overtime work.  Because OPM’s promulgation of 

the writing requirement does not contradict section 5542’s plain language, the Court 

should uphold the regulation.     

We begin, as the Court must, with the plain language of section 5542(a).  With 

respect to “ordered,” Ms. Lesko herself cites Black’s Law Dictionary for the following 

definition of “order”:  “A written direction or command delivered by a government 

official, esp. a court or judge.”  Pl.-App. En Banc Br. at 19 n.6 (emphasis added); cf. 
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Bates v. Johnson, 901 F.2d 1424, 1427 (7th Cir. 1990) (“Oral statements are not 

injunctions.”) (interpreting Federal Rule of Civil Procedure 65).  Although Ms. Lesko 

asserts that this definition is limited to judicial rulings, the definition applies to 

commands given by “government official[s],” not only judges.  See Pl.-App. En Banc 

Br. at 19 n.6.  To similar effect, Doe quotes the Webster’s Third New International 

Dictionary 1587-88 (2002) for the following definition of “order”: “a formal written 

authorization to deliver materials, to perform work, or to do both.”  372 F.3d at 

1358.  These definitions demonstrate that OPM’s construction is consistent with 

section 5542’s “ordered” language.   

Even putting aside the definitions of “order” that explicitly require that orders 

be in writing, OPM’s construction flows from the element of formality reflected in the 

definitions of “ordered” and “approved[.]”  As the definitions of “order” show, not 

all “directions” are “orders”; in particular, “directions” are not “orders” when they are 

not “authoritative,”  Doe, 372 F.3d at 1358 (citing A New English Dictionary on 

Historical Principles 183 (1st ed.1909) [the second edition of which is known as the 

Oxford English Dictionary]), or not “formal,” id. (citing Webster’s Third New 

International Dictionary 1587-88 (2002)).  Especially in the context of a large 

organization like the Federal Government, the establishment of “formal” 

requirements that distinguish an ordinary communication from an “authoritative 

direction” is critical.  See id.  This function is particularly important in this statutory 
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framework because, under section 5542, a valid “order” or “approval” binds the 

Government, which then owes Treasury funds to the employee for the hours worked.  

The word “order” in section 5542(a), when combined with section 5548’s delegation 

to make rules “necessary for the administration” of the statutory scheme, carves out 

discretion for OPM to establish “formal” rules, see Doe, 372 F.3d at 1358, that explain 

when an official’s communication is “authoritative,” see id., and thus binding on the 

Federal Government.   

The analysis for “approve” is similar.  Ms. Lesko cites a definition of “approve” 

from Black’s Law Dictionary:  “to give formal sanction to; to confirm authoritatively.”  

Pl.-App. En Banc Br. at 19 & n.7.  In this definition, which is very similar to that 

contained in the historical dictionaries relied upon by Doe, 372 F.3d at 1359, the 

requirement that an approval “give formal sanction to” and “confirm authoritatively,” see 

id. (emphasis added), leaves open the question of whether a particular communication 

or course of conduct is sufficiently “formal” and “authoritative” to constitute 

“approval.”  Requiring an approval in writing provides the requisite formality and 

authoritativeness.     

Further support for OPM’s regulation comes from the statute’s use of the word 

“officially.”  The word “officially” makes clear that, regardless of how the terms 

“ordered or approved” are defined, it is not enough that overtime be “ordered” or 

“approved.”  The word “officially” conveys that an act must be taken “with official 

authority, sanction, or formality.”  See Oxford English Dictionary, “officially 
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(adv.),” September 2024, available at https://doi.org/10.1093/OED/5440204330 (last 

accessed July 2, 2025).  When combined with the delegation of rulemaking authority 

to OPM and the connotations of “ordered” and “approved,” the word “officially” 

underscores that Congress contemplated the imposition of formal requirements to 

exercise managerial control over the hours of overtime that employees work for 

which they would be compensated as required by the statute.   Through the word 

“officially,” Congress thus granted discretion to OPM in deciding how overtime 

would be “ordered or approved.”   

Moreover, seven years prior to the enactment of FEPA, Congress had 

addressed this same subject using different language in the Fair Labor Standards Act 

of 1938 (FLSA), Pub. L. No. 75-718, 52 Stat. 1060, codified as amended at 29 U.S.C. 

§§ 201-219.  Instead of conditioning entitlement to overtime pay on overtime work 

being “officially ordered or approved,” Congress provided that employees are entitled 

to overtime pay under the FLSA when the employer “suffer[s] or permit[s]” the 

employee to work overtime.  Doe, 372 F.3d 1360-61 (discussing 29 U.S.C. § 203(g)).  

That Congress could have, but did not, adopt the broad FLSA standard in this 

context supports OPM’s reading.   

OPM’s regulation also reflects a meaning of “officially ordered or approved” 

that is consistent with the level of formality frequently imposed upon those claiming 

entitlement to Treasury funds.  For instance, the Federal Acquisition Regulation 

Council promulgated a variety of writing requirements, including in defining what 
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kinds of “orders” can give rise to additional compensation under a contract.  See FAR 

52.243-4 (change orders and constructive change orders must be in writing); see also 

FAR 2.101 (contracts must be in writing “except as otherwise authorized”); FAR 

52.249-10(b)(2) (causes of excusable delay must be identified in writing).  The writing 

requirement is also consistent with requirements imposed elsewhere in the Federal 

employment context, including in deciding whether a Federal employee has been 

appointed, see Horner v. Acosta, 803 F.2d 687, 692-93 (Fed. Cir. 1986), and in 

prescribing how employees must request leave, Indian Health Service, Leave Guide, 

available at https://www.ihs.gov/OHR/pay-and-benefits/leave/leave-

guide/#collapse-21 (“Employee responsibilities: Request all leave through a leave-

requesting vehicle (in writing, ITAS, etc.) approved by” the appropriate official) (last 

accessed July 2, 2025).  Writing requirements are also imposed upon those seeking 

Federal benefits.  See, e.g., Rodriguez v. West, 189 F.3d 1351, 1354 (Fed. Cir. 1999) 

(veterans benefits); Hansen, 450 U.S. at 788 (Social Security benefits).  And the 

regulation is consistent with an even longer standing principle in the law:  the statute 

of frauds, which specifies categories of contracts when a writing is required for a 

contract to be enforceable.  See Restatement Second of Contracts §§ 110, 138 (1981).  

That OPM’s construction of the statute is consistent with writing requirements 

imposed in analogous situations provides another reason to uphold the regulation.  See 

Batterton, 432 U.S. at 427 (upholding Secretary’s construction of term 

“unemployment” pursuant to delegated authority considering that “[t]he term 
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‘unemployment’ is often used in a specialized context where its meaning is other than 

simply not having a job.”).   

Ms. Lesko’s primary argument on appeal is that, because “order” and 

“approval” can encompass both written and oral approvals, OPM’s promulgation of 

the writing requirement is contrary to section 5542.  As we explain above, her reading 

fails to adequately contend with the plain language of section 5542, which does not 

answer the question of when a direction is sufficiently formal to constitute an “order” 

or “approval” of overtime that was conveyed “officially.”  Ms. Lesko’s reading also 

gives insufficient weight to the delegation in section 5548.  Through that delegation, 

Congress made the rights created in section 5542 subject to OPM’s judgment about 

what additional rules were necessary to make the statute administrable.  See Doe, 372 

F.3d at 1357 (“OPM was not limited by the statute to promulgating merely 

administrative directives, but was empowered to issue regulations setting forth 

substantive requirements.”); Louis Jaffe, Judicial Control of Administrative Action 573 

(1965) (explaining that when Congress “has chosen to work through an 

administrative agency[,]” it has presumptively chosen “to confer on [OPM] some 

policy-making function.”).   

 Ms. Lesko also argues that “[c]ases concerning approval in other contexts” 

provides support for her argument.  Pl.-App. En Banc Br. at 21.  The first two cases 

she cites contain no relevant definition or discussion of “approval,” so they shed no 
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light whatsoever on the issue before the Court.  See Allison v. Ticor Ins. Co., 979 F.2d 

1187, 1197 (7th Cir. 1992); Hoefling v. City of Miami, 811 F.3d 1271, 1279 (11th Cir. 

2016).  Although the third case relied upon by Ms. Lesko does use the term 

“approval,” it does so in the context of defining “ratification” and does not say 

anything about what constitutes “approval.”  Salvato v. Miley, 790 F.3d 1286, 1296 

(11th Cir. 2015).  The analysis in Salvato—which, in turn, relies on the Supreme 

Court’s discussion of when a municipality’s policy has been ratified such that it can 

give rise to section 1983 liability—is based upon the text of section 1983 and the 

history of the Civil Rights Act of 1871.  See Monell v. Dep’t of Social Servs. of City of New 

York, 436 U.S. 658, 690 (1978).  The sui generis framework governing section 1983 

liability should not control the interpretation of a statute addressing an area of law, 

pay for Federal employees, that has its own very distinctive history.  In any event, the 

question before this Court is not whether OPM’s construction of the statute is the 

only conceivable construction; the question is whether the construction is contrary to 

law.  For the reasons explained above, the regulation does not contradict the statute.   

Alternatively, even if the Court agreed with Ms. Lesko that the phrase 

“officially ordered or approved” must be read as broadly as she urges, she cannot 

overcome precedent that establishes that a delegation of authority to promulgate 

legislative rules authorizes the agency to impose requirements that effectively narrow 

statutory rights.  In affirming Doe’s holding, this Court has recognized that a 

“procedural regulation is not invalid simply because it narrows the breadth of a 
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statutory right.”  Mercier, 786 F.3d at 981-82; cf. INS v. Jong Ha Wang, 450 U.S. 139, 145 

(1981) (explaining that agencies are permitted to exercise their authority to construe 

statutory phrases “narrowly should they deem it wise to do so.”).   The Supreme 

Court applied this principle in United States v. Storer Broadcasting Company, 351 U.S. 192 

(1956).  In that case, the governing statute required that applicants for radio and 

television stations receive a hearing on their applications.  Id. at 195 (citing 47 U.S.C. § 

309).  Even so, the Court “agree[d] with the contention of the Commission that a full 

hearing, such as is required by section 309(b), would not be necessary on all such 

applications[.]”  Id. (cleaned up).  Following Storer Broadcasting, the Supreme Court has 

upheld other procedural regulations that limit statutory rights.2  Thus, even if her 

reading of section 5542 were correct, her challenge to the regulation still fails.    

Finally, although Ms. Lesko’s opening brief focuses at length upon exchanges 

between the Court and Government counsel during the oral argument in this case, 

Pl.-App. En Banc Br. 22-23, 24- 25, 39, 43, none of the quoted passages add anything 

to her argument.  The assertions of counsel that Ms. Lesko quotes are all consistent 

 
2 See Heckler v. Campbell, 461 U.S. 458, 467 (1983) (upholding regulations that 

created medical-vocational guidelines that “relieve[d] the Secretary of the need to 
rely on vocational experts by establishing through rulemaking the types and 
numbers of jobs that exist in the national economy[,]” even though “the statutory 
scheme contemplates that disability hearings will be individualized determinations 
based on evidence adduced at a hearing.”); Weinberger v. Hynson, Westcott & Dunning, 
412 U.S. 609, 620-21 (1973) (upholding regulation that allowed the Food and Drug 
Administration to deny a hearing notwithstanding statutory requirement to give 
“due notice and opportunity for hearing to the applicant”).    

Case: 23-1823      Document: 76     Page: 48     Filed: 07/07/2025



 

38 

with what we explain in this brief.  Ms. Lesko also relies upon how the members of 

the panel framed their questions as support for her arguments.  Id. at 24, 43.  But 

questions asked by the panel during oral argument do not establish principles of law.   

For all these reasons, OPM’s promulgation of 5 C.F.R. § 550.111(c) does not 

contravene the plain language of section 5542. 

b. The Regulation Is Buttressed By Principles Long 
Relied Upon By Courts When Evaluating Regulations 

In Loper Bright, the Supreme Court explains that “respect [for Executive Branch 

interpretations] was thought especially warranted when an Executive Branch 

interpretation was issued roughly contemporaneously with the statute and remained 

consistent over time.”  603 U.S. at 386; see also Bondi v. VanDerStok, 145 S. Ct. 857, 874 

(2025) (“[T]he contemporary and consistent views of a coordinate branch of 

government can provide evidence of the law’s meaning.”).  This principle weighs in 

favor of upholding the regulation’s validity.   

First, the regulation reflects a contemporaneous construction of the statute.  

The Civil Service Commission’s regulation was published in the Federal Register four 

days after the statute was issued.  Compare 59 Stat. at 295 (June 30, 1945 enactment 

date) with 10 Fed. Reg. 8191, 8,194 (July 4, 1945 publication date).  As the Supreme 

Court has often explained, “[administrative] practice has peculiar weight when it 

involves a contemporaneous construction of a statute by the men charged with the 

responsibility of setting its machinery in motion, of making the parts work efficiently 
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and smoothly while they are yet untried and new.”  Norwegian Nitrogen Co. v. United 

States, 288 U.S. 294, 315 (1933); see also White v. Winchester Country Club, 315 U.S. 32, 41 

(1942); Edwards’ Lessee v. Darby, 25 U.S. (12 Wheat.) 206, 210 (1827).  As Doe correctly 

recognizes, the regulatory history counsels in favor of upholding the regulation.  372 

F.3d at 1362 (citing Nat'l Muffler Dealers Ass'n, Inc. v. United States, 440 U.S. 472, 477 

(1979); Baird v. Sonnek, 944 F.2d 890, 894 (Fed. Cir. 1991)).  This regulation’s history 

demonstrates the soundness of the presumption that contemporaneous constructions 

often reflect unique insight into legislation’s meaning.  In a June 28, 1945 letter to 

President Truman expressing “enthusiastic[]” support for FEPA, the president of the 

Civil Service Commission, Harry B. Mitchell, explained that the Commission was 

“very familiar with this legislation, having initiated the original recommendations and 

followed through during its consideration by the Congress.”  Letter from Harry B. 

Mitchell, President, Civil Service Commission, to President Harry Truman (June 28, 

1945), available at https://catalog.archives.gov/id/74859433?objectPanel=extracted 

(page 115) (last accessed July 2, 2025). 

Second, the regulation has remained in effect, without substantive change, for 

more than 80 years.  Courts view the “contemporaneous and longcontinued 

construction of the statutes by the agency charged to administer them” as a reason to 

uphold a regulation.  See Mazer v. Stein, 347 U.S. 201, 213 (1954).  That neither the 

Civil Service Commission nor OPM has materially changed this regulation over the 

course of the regulation’s 80-year application is a “certain credential of 
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reasonableness, since it is rare that error would long persist.”  See Smiley v. Citibank 

(S.D.), N.A., 517 U.S. 735, 740 (1996). 

Relatedly, Congress’s reenactment of both the “officially ordered or approved” 

language and the statutory delegation in substantively the same form after the 

regulation was promulgated weighs in favor of upholding the regulation’s validity.  

Congress has revisited the matter of overtime pay for Federal workers since 1945, 

including in the FEPA Amendments of 1954 and again when Congress recodified 

Title 5 in 1966.  See Pub. L. No. 83-763, 68 Stat. 1105, 1109 (1954); Pub. L. No. 89-

554, 80 Stat. 378, 485 (1966).  Each time, Congress did not modify the “officially 

ordered or approved” language; did not limit the scope of the delegation of 

rulemaking authority to the Civil Service Commission; and did not disturb the 

regulation’s writing requirement.  See id.  The inference that Congress was 

presumptively aware of the regulations enacted by the Commission, and by its 

inaction acquiesced to them, is strong.  See United States v. Clark, 454 U.S. 555, 564 

(1982) (recognizing Congressional inaction when Congress was “revamping the laws 

applicable to pay for prevailing wage positions” as evidence of Congressional intent to 

adopt OPM’s interpretation); Sabe v. Bustos, 419 U.S. 65, 74 (1974) (explaining that “a 

history of administrative construction and congressional acquiescence may add a gloss 

of qualification to what is on its face unqualified statutory language.”).   

Case: 23-1823      Document: 76     Page: 51     Filed: 07/07/2025



41 

For all these reasons, OPM’s statutory construction was within the boundaries 

of the statutory delegation, in light of the principles that the Supreme Court has 

traditionally applied when evaluating executive statutory interpretations.   

c. The Regulation Is Supported By Precedent Upholding
Similar Regulatory Writing Requirements

OPM’s construction of the “officially ordered or approved” language finds 

further support from two particularly instructive cases (in addition to Doe, which we 

discuss at length above) in which courts upheld writing requirements imposed by 

agency regulations that were promulgated pursuant to delegated authority.   

Hansen involved the Social Security Act, which extended benefits to a person 

who “has filed application.” 450 U.S. 785; see 42 U.S.C. § 402(g)(1)(D) (1976).  Until 

1955, Social Security Administration (SSA) regulations permitted oral applications.  

Hansen v. Harris, 619 F.2d 942, 946 (2d Cir. 1980), reversed by 450 U.S. 785.  

Subsequently, pursuant to authority delegated by the Social Security Act, 42 U.S.C. 

§ 405(a), SSA promulgated a regulation requiring the application to be in writing, 20

C.F.R. § 404.602 (1974), and SSA’s manual required administrators to inform

applicants that their applications must be filed in writing, Hansen, 450 U.S. at 786.   

A claimant challenged the denial of her claim after she was orally (and 

incorrectly) told that she was ineligible for benefits without being informed of the 

requirement that applications be filed in writing.  A Federal district court held that the 

regulation’s writing requirement was invalid.  Hansen, 619 F.2d at 946.  The Second 
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Circuit disagreed, reasoning that the “the Social Security Act, supplemented by its 

regulations, was intended to eliminate or at least reduce to a minimum the possibility 

of fraud, confusion and laxity in its administration.”  Id. at 947 (cleaned up).  “The 

vastness of the program,” the Second Circuit explained, “makes it essential to adhere 

to the written application procedure, if there is to be an orderly and controllable 

system of management for approving claims and paying out insurance benefits.”  Id. 

(cleaned up).  Accordingly, the Second Circuit held, as the Eighth Circuit did in a 

contemporaneous decision, that the writing requirement was valid.  Id.; see Leimbach v. 

Califano, 596 F.2d 300, 304 (8th Cir. 1979) (holding that “the Agency’s written 

application requirement is reasonably related to the need for prompt and effective 

administration of the Act,” considering that the Secretary’s “decision to require 

written applications reflects his experience and special Agency expertise in the day-

to-day administration of the Act.”).  The Second Circuit nevertheless concluded that 

the Government was estopped from denying an earlier effective date for the benefits 

claim.  The court explained that, considering the oral representation of the SSA 

employee, and because the claimant met the statute’s substantive requirement for 

obtaining benefits, the SSA could not rely on the regulation’s procedural writing 

requirement as a basis for denying her an earlier effective date.  Id. at 948.    

The Supreme Court did not disturb the Second Circuit’s ruling that the 

regulation’s writing requirement was valid.  Hansen, 450 U.S. at 788.  But the Court 
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reversed the Second Circuit because it rejected the panel’s conclusion that the SSA 

was estopped from denying the benefits claim.  Id.  The Court explained that 

“Congress expressly provided in the Act that only one who ‘has filed application’ for 

benefits may receive them, and it delegated to petitioner the task of providing by 

regulation the requisite manner of application.”  Id. at 790.  “A court is no more 

authorized to overlook the valid regulation requiring that applications be in writing 

than it is to overlook any other valid requirement for the receipt of benefits.”  Id.   

Building upon Hansen, the D.C. Circuit sustained a Treasury regulation, issued 

pursuant to delegated authority,3 that added a writing requirement to the Internal 

Revenue Code’s provision regarding compromise agreements with the Internal 

Revenue Service.4  Boulez v. Commissioner, 810 F.2d 209, 212-13 (D.C. Cir. 1987).  The 

Court explained that “Congress, in enacting Section 7122, empowered the Secretary to 

compromise disputed tax liabilities, but left to the Secretary the mechanics of effecting 

settlements.”  Id. at 214.  Boulez “f[ou]nd the requirement of a writing entirely 

reasonable, and a wholly permissible interpretation” of section 7122(a).  The court 

3  See 26 U.S.C. § 7805(a) (1982) (authorizing the Treasury Secretary to “prescribe 
all needful rules and regulations for the enforcement” of the internal revenue law).   

4  See 26 U.S.C. § 7122(a) (“The Secretary may compromise any civil or criminal 
case arising under the internal revenue laws prior to reference to the Department 
of Justice for prosecution or defense; and the Attorney General or his delegate may 
compromise any such case after reference to the Department of Justice for 
prosecution or defense.”).   
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then quoted Hansen for the proposition that it is “the duty of all courts to observe the 

conditions defined by Congress for charging the public treasury,” id. at 218 n. 68 

(quoting Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 385 (1947)).  The court explained 

that Hansen taught that this “principle is no different where the requirement is 

promulgated by the agency charged by Congress with administering a statute,” Boulez, 

810 F.2d at 218 n. 68 (citing Hansen, 450 U.S. 785).  According to Hansen, “no 

distinction between substantive and procedural requirements suffices to mitigate the 

court’s responsibility to ensure observance of regulations governing claims on the 

public fisc.”  Id. (citing Hansen, 450 U.S. at 790). 

Ms. Lesko’s attempt to distinguish this line of cases reflects a fundamental 

misunderstanding of the statutory framework.  She argues that the regulation’s writing 

requirement is not a permissible procedural requirement because employees cannot 

control whether they can get a written order or approval to work overtime.  Pl.-App. 

En Banc Br. 41-42.  But under section 5242, overtime pay is available only when 

overtime is ordered or approved by an official with the requisite authority.  Thus, 

inherent in the plain language of the statute—“officially ordered or approved”—is 

that supervisors, and not employees, control whether employees receive orders or 

approval to work overtime and, thus, receive overtime pay.   

In fact, the legislative history establishes that Congress was specifically 

concerned about the prospect of employees controlling how much overtime they 

work.  Doe, 372 F.3d at 1362-63 (quoting statement from Representative Miller: “if I 
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am a $6,000 executive I just can’t come in the morning and say, ‘I decided to stay at 

the office last night for 2 hours and, therefore, I want $1.75 an hour.’”).  Ms. Lesko’s 

allegation that nurses’ requests for overtime were routinely “not approved and/or 

allowed in many circumstances,” Appx088, ¶¶ 63 (emphasis added), suggests that she 

takes issue with section 5542’s “officially ordered or approved” requirement.  But this 

is a complaint she must bring to Congress.   

Both Hansen and Boulez recognize the validity of regulations imposing writing 

requirements.  The reasoning of these cases, like the reasoning of Doe, provides 

support for OPM’s promulgation of section 550.111(c).   

d. The Regulation Appropriately Accounts For
Congress’s Concerns About Protecting Treasury
Funds

As we explain above, OPM’s construction of the statute is fully consistent with 

the statute’s plain language, with the principles for reviewing exercises of delegated 

authority affirmed in Loper Bright, and with precedent.  As a result, the Court need not 

resort to legislative history to resolve this appeal.  See, e.g., FlightSafety Int’l v. Sec’y of the 

Air Force, 130 F.4th 926, 936 (Fed. Cir. 2025).  If the Court were to examine the 

legislative history, though, that history makes clear that OPM’s regulation is consistent 

with Congress’s intent and furthers the purposes of the legislation.  See Gundy, 588 

U.S. at 141 (“Beyond context and structure, the Court often looks to history and 

purpose to divine the meaning of language.”) (cleaned up).   
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The legislative history reveals that, in light of Congress’s concern about the 

exploding Federal budget, members of the House Committee on Civil Service 

expressed concern to Commissioner Flemming that the proposed legislation could 

allow Federal agencies to incur overtime liability beyond the scope of their budgets.  

In particular, Representative Vursell expressed concern that overtime pay might lead 

to the need for deficiency appropriations.  House Committee Hearings at 50-51.  In 

response to this concern, Commissioner Flemming identified the requirement that 

compensable overtime be “officially ordered or approved” as a control that would 

prevent the Government from becoming subject to unexpected monetary liability.  Id.  

Commissioner Flemming’s testimony thus foreshadowed the imposition of conditions 

on the authorization of overtime payments.  Far from pushing back against his 

suggestion, Congress enacted a statute that delegated rulemaking authority to the 

Commission overseen by Commissioner Flemming.   

As Doe correctly recognizes, the implementing regulation “serves an important 

purpose of the statute—to control the government’s liability for overtime.”  Doe, 372 

U.S. at 1361; see also Post v. United States, 121 Ct. Cl. 94, 99 (1951) (describing the 

regulation as a “necessary safeguard against subjecting the government to improper 

expense.”).  A requirement that orders or approval be in writing makes less likely the 

type of unexpected liabilities that can arise when, as in this case, an employee asserts, 

after the fact, that she was induced to perform additional overtime by an implicit oral 

order of her supervisor.  Indeed, the situation in this case is exactly the type of 
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situation likely to implicate Representative Vursell’s concern about overtime pay 

resulting in a need for deficiency appropriations.  See House Committee Hearings at 51; cf. 

Michigan, 576 U.S. at 753 (“[c]onsideration of cost reflects the understanding that 

reasonable regulation ordinarily requires paying attention to the advantages and the 

disadvantages of agency decisions.”).  The regulation thus falls “within the allowable 

area of the [agency’s] discretion in carrying out congressional policy.”  See Brooks v. 

NLRB, 348 U.S. 96, 104 (1954).   

Nor is this the only benefit of sound “administration” that results from the 

regulation.  Among other salutary effects, written orders or approvals function as 

evidence that overtime work was in fact authorized.  Accordingly, a writing 

requirement tends to reduce the likelihood of disputes about entitlement to overtime 

pay.  Cf. Clark v. United States, 95 U.S. 539, 541-42 (1877) (“The facility with which the 

government may be pillaged by the presentment of claims of the most extraordinary 

character, if allowed to be sustained by parol evidence, which can always be produced 

to any required extent, renders it highly desirable that all contracts which are made the 

basis of demands against the government should be in writing.”).  Written orders or 

approvals also make it easier to track the overtime that is approved or ordered, which 

promotes fiscal responsibility and facilitates oversight and accountability.  Cf. 

Rodriguez, 189 F.3d at 1354 (explaining administrative problems that would result from 

allowing applications for VA benefits to be filed orally); HHS, Instruction 550-1, 

Premium Pay, dated November 3, 2010, https://www.hhs.gov/sites/default/files/hr-
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resource-library-550-1.pdf, at 550-1-50 (last accessed June 2, 2025) (describing 

requirements for “documentation . . . in writing” of overtime and providing for 

“accountability” through “oversight activities”).   

This is thus not a case when the agency’s construction is “so unrelated to the 

tasks entrusted by Congress to the Commission as in effect to deny a sensible exercise 

of judgment.”  Gray v. Powell, 314 U.S. 402, 413 (1941).  The regulation should 

therefore be upheld.   

e. The Regulation Reflects A Clear Rule That Is
Superior To The Amorphous Standard Proposed By
Ms. Lesko

Ms. Lesko asks the Court to hold the regulation invalid and instead to allow her 

to proceed on an inducement theory.  Ms. Lesko’s opening brief sets forth the 

following standard for inducement:  “[A] supervisor with the authority to approve 

overtime would need to have knowledge that the work is being performed or required 

to be performed” and “the supervisor, through words or conduct or the policies of 

the workplace, encourages or expects it.”  Pl.-App. En Banc Br. 19.  But the standard 

she articulates ultimately provides yet another reason that OPM’s writing requirement 

makes sense.   

The standard proposed by Ms. Lesko is both untethered from the plain 

language of section 5542 and raises numerous problems of administration.  Self-

evident is that there is a significant difference in meaning between (a) being 

“encouraged” to do something and (b) being “ordered” to do it.  See Pl.-App. En Banc 

Case: 23-1823      Document: 76     Page: 59     Filed: 07/07/2025



49 

Br. 19 (proffering definition of “order” as “command”).  And Ms. Lesko’s proposed 

standard would allow employees to recover overtime compensation even if they never 

sought approval for the “induced” overtime they allegedly worked.  As the Court of 

Claims has explained, when plaintiffs do not seek approval for the overtime they 

worked, “the force of [their] argument is dissipated by their failure . . . to formally 

demand their immediate supervisors to take such action and carry their claims to 

authorized officials.”  Bilello v. United States, 174 Ct. Cl. 1253, 1258 (1966).  

“Administrative efficiency requires observance of orderly forms, and by voicing their 

demands through proper channels the plaintiffs conceivably could have secured a 

ruling which would have resulted either in an order for overtime compensation or in a 

justified refusal on the part of the plaintiffs to continue performing overtime work 

without compensation.”  Id.   

The same can be said about Ms. Lesko’s allegations and about the standard she 

proposes.  IHS has a policy governing premium pay, including a form allowing 

employees to request authorization to work overtime.5  Moreover, Ms. Lesko 

“routinely” received compensatory time off during the time governed by the 

complaint, App088, ¶ 63, which indicates both that she knew how to follow IHS’s 

5  Department of Health and Human Services, IHS Individual Overtime, 
Compensatory Time and Credit Hours Request Form, available at 
https://www.ihs.gov/sites/ohr/themes/responsive2017/display_objects/docume
nts/paytables/2024/IHS_Overtime_Compensatory_Form.pdf. (last accessed July 
2, 2025).  
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policy relating to overtime and that IHS did not have a blanket practice of refusing to 

order or to approve overtime requested in accordance with its policy.  Ms. Lesko 

nevertheless appears to contend that she is entitled to compensation for overtime 

alleged to have been worked even when she did not seek approval in accordance with 

IHS’s policy.  Under such circumstances, compensation is foreclosed by Bilello.  See 

174 Ct. Cl. at 1258. 

Further, a departure from Doe’s bright-line rule, as Ms. Lesko seeks, would also 

likely mean a return to routine litigation over whether overtime was “induced” under 

the Anderson standard.  Doe’s rule avoids the difficulties in after-the-fact 

determinations about whether often ambiguous oral communications—or, in the case 

of Ms. Lesko’s standard, an agency policy that generally requires work to be done 

within time constraints, Pl.-App. En Banc Br. 19—constitute an “order” or “approval” 

of overtime work.  Ms. Lesko contends that “there is no evidence that the 

government was unable to administer overtime pay without an enforceable writing 

requirement” for the 48 years between Anderson and Doe.  Pl.-App. En Banc Br. 33-34.  

But the problems applying Anderson’s amorphous “inducement” standard are well 

documented.  In describing “the difficulty of applying the correct FEPA standard to 

government employees,” the trial court in Doe quoted a dissent from the Court of 

Claims to drive home just how unsettled the law was:  

In the court’s decisions in Albright, Baylor, Bates, and this 
case, the court has taken almost every conceivable position 
with regard to overtime.  Consequently, an employee 
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seeking overtime can likely find an opinion of this court 
that fits his situation regardless of what it may be.  

Doe v. United States, 54 Fed. Cl. 404, 410 (2002) (cleaned up) (quoting Anderson v. United 

States, 201 Ct. Cl. 660, 675 (1973) (Skelton, J., dissenting)).  The Court should not 

retreat from the clear rule affirmed in Doe to the uncertainty inherent in the Anderson 

standard.  Cf. Seven Cnty. Infrastructure, 145 S.Ct. at 1518 (“In deciding cases involving 

the American economy, courts should strive, where possible, for clarity and 

predictability.”). 

Finally, upholding OPM’s regulation would not leave employees like Ms. Lesko 

without a remedy if they are confronted with requests to work unpaid overtime.  

Employees may ultimately obtain compensation if they address such instructions 

through an employees’ supervisory chain or through the inspector general process.  

Bilello, 174 Ct. Cl. at 1258.  And even if attempts to obtain compensation were 

unsuccessful, “an adverse personnel action . . . taken against an employee who 

declined to work uncompensated overtime . . . might well be found to be invalid.”  

Doe, 372 F.3d at 1364.   

OPM avoided the problems inherent in Ms. Lesko’s standard by promulgating 

an easily administered requirement.  This is yet another reason that its regulation 

should be upheld.   
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C. SStare Decisis Counsels In Favor Of Upholding The Validity Of 
The Regulation 

Loper Bright recognizes that stare decisis principles apply to cases upholding 

regulations under Chevron.  Those principles counsel in favor of affirming this Court’s 

precedent in Doe.   

The Supreme Court went out of its way in Loper Bright to make clear that its 

decision “do[es] not call into question prior cases that relied on the Chevron 

framework.”  603 U.S. at 412.  Rather, “[t]he holdings of those cases that specific 

agency actions are lawful . . . are still subject to statutory stare decisis despite [the 

Court’s] change in interpretive methodology.”  Id.  This Court upheld the precise 

regulation at issue in this case in Doe, which was decided more than twenty-one years 

ago.  Although this Court “relied on Chevron” in Doe, the Supreme Court addressed 

this exact scenario, explaining that “[m]ere reliance on Chevron . . . is not enough to 

justify overruling a statutory precedent.”  Id. 

That conclusion follows from ordinary principles of stare decisis.  As the 

Supreme Court has explained, although the application of stare decisis is “not an 

inexorable command,” it is the “preferred course because it promotes the 

evenhanded, predictable, and consistent development of legal principles, fosters 

reliance on judicial decisions, and contributes to the actual and perceived integrity of 

the judicial process.”  Payne v. Tennessee, 501 U.S. 808, 827 (1991).  Accordingly, 

“[b]efore overturning a long-settled precedent,” courts “require special justification, 
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not just an argument that the precedent was wrongly decided.”  Halliburton, 573 U.S. 

at 266.   

There is no “special justification,” id., for overturning Doe.  To the contrary, the 

reliance interests engendered by Doe warrant affirmance.  Doe has been the law for 21 

years.  OPM provides guidance to agencies explaining the regulation affirmed by Doe;6 

this guidance, in turn, leads to agencies establishing procedures and generating forms 

that govern requests for authorization of overtime pay.7  In this way, the 

understanding of both supervisors and employees, most of whom have never heard of 

Doe, has been informed by Doe’s holding.   That Doe interpreted a statute provides yet 

another reason to invoke stare decisis.  The Supreme Court has explained that “stare 

6 See, e.g., OPM, Fact Sheet: Guidance on Applying FLSA Overtime Provisions to Law 
Enforcement Employees Receiving Administratively Uncontrollable Overtime Pay, available at 
https://www.opm.gov/policy-data-oversight/pay-leave/pay-administration/fact-
sheets/guidance-on-applying-flsa-overtime-provisions-to-law-enforcement-
employees-receiving-administratively-uncontrollable-overtime-pay/ (referring to 
requirement that Title 5 overtime be ordered or approved in writing) (last accessed 
July 2, 2025).   

7 See, e.g., HHS, Instruction 550-1, Premium Pay, dated November 3, 2010, at 550-1-
50, available at https://www.hhs.gov/sites/default/files/hr-resource-library-550-
1.pdf (last accessed July 2, 2025) (“Employees may not be compensated for
overtime unless the work is authorized both in advance and in writing. In
emergencies, employees may be ordered to work overtime without prior approval,
provided approval is documented the next workday.”); Department of Health and
Human Services, IHS Individual Overtime, Compensatory Time and Credit Hours Request
Form, available at
https://www.ihs.gov/sites/ohr/themes/responsive2017/display_objects/docume
nts/paytables/2024/IHS_Overtime_Compensatory_Form.pdf (last accessed July
2, 2025).  
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decisis carries enhanced force when a decision … interprets a statute” because “critics 

of [the Court’s] ruling can take their objections across the street, and Congress can 

correct any mistake it sees.”  Kimble v. Marvel Ent., LLC, 576 U.S. 446, 456 (2015).  As 

explained above, the agency announced its view of the statutory language eighty years 

ago and has not deviated from that understanding, yet Congress has left the same 

language intact.  

In deciding what weight to afford stare decisis principles, courts look to whether 

a case’s “statutory and doctrinal underpinnings have . . . eroded over time[,]”  Kimble, 

576 U.S. at 458.  Loper Bright emphasizes that reliance on Chevron is not, without more, 

a “special justification” that warrants a departure from stare decisis.  603 U.S. at 412.  

And, notably, Doe is consistent with Loper Bright in important ways.  Loper Bright’s 

central criticism of Chevron—that Chevron presumed that Congress intended to delegate 

any time a statutory term is ambiguous, see 603 U.S. at 399-407—does not implicate 

Doe, which considered a regulation promulgated pursuant to an explicit delegation of 

rulemaking authority, 372 F.3d at 1358, 1359.  Doe’s conclusion that “OPM 

regulation’s written order requirement does not contradict the language of FEPA[,]”  

id. at 1360, is also relevant to the statutory interpretation required under Loper 

Bright.  And Doe relies in part upon an interpretative principle also emphasized by 

Loper Bright:  that contemporaneous constructions of a statute are afforded particular 

respect.  Compare Doe, 372 F.3d at 1362, with Loper Bright, 603 U.S. at 386. 
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Ms. Lesko offers several reasons why the Court should not adopt Doe’s rule.  

But her argument boils down to different ways in which, in Ms. Lesko’s view, Doe’s 

reasoning was incorrect.  Pl.-App. En Banc Br. 24-28.  We disagree with her 

characterization for the reasons described above, but even if she were right, her 

contentions amount to “an argument that the precedent was wrongly decided.”  Loper 

Bright, 603 U.S. at 412 (quoting Halliburton, 573 U.S. at 266).  That, by itself, provides 

no reason to abandon stare decisis.  See id.    

Court of Claims caselaw addressing this regulation does not undermine the stare 

decisis effect of Doe.  To begin, early Court of Claims cases recognized the regulation as 

valid.  Post, 121 Ct. Cl. at 99 (dicta); Gaines v. United States, 132 Ct. Cl. 408, 413 (1955).  

Starting with Anderson, subsequent cases came to the opposite conclusion.  Pl.-App. 

En Banc Br. 15-17 (collecting cases).  But the analysis in Anderson was flawed.  As Ms. 

Lesko correctly writes in her opening brief, Anderson did “not properly examine 

[section 5548’s] boundaries as Loper requires.”  Pl.-App. En Banc Br. 32-33.  Nor does 

Anderson cite the litany of cases that we discuss above in which the Supreme Court 

explains the scope of review in cases when agencies exercise delegated rulemaking 

authority.  See id.  And it does not fully avail itself of the tools of statutory 

interpretation that, as explained above, support OPM’s construction.  In particular, 

Anderson articulates an “inducement” standard that is divorced from the “officially 

ordered or approved” language of section 5542.  Instead of squaring its interpretation 

with the statute’s text, Anderson focuses primarily upon Congress’s purpose to extend 
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overtime benefits, which it described as “overriding[.]”  See id.  But the Supreme Court 

has squarely rejected this reductionist approach to statutory construction.  See Luna 

Perez v. Sturgis Public Schools, 598 U.S. 142, 150 (2023) (“no law “ ‘pursues its ... 

purpose[s] at all costs.’”).  Thus, Anderson’s “underpinnings have . . . eroded over 

time[,]”  Kimble, 576 U.S. at 458.  In any event, there could be no legitimate reliance 

interests considering that this Court overruled Anderson twenty-one years ago. 

Mercier also does not help Ms. Lesko’s argument.  To begin, Mercier was 

proceeding on the assumption that Anderson’s interpretation of the “officially ordered 

or approved” language now contained in section 5542(a) was binding upon the panel.  

786 F.3d at 980-82.  But Anderson does not bind the en banc Court, as Mercier 

recognized.  Id. at 981.  Even more fundamentally, Mercier did not question the central 

holding of Doe:  that the writing regulation was a reasonable interpretation of FEPA 

and thus should be upheld.  Id. at 982.  Indeed, Mercier considers a claim that was not 

covered by a regulation requiring the order or approval to be in writing.  Id. at 972.  

Mercier thus provides no reason to diverge from Doe.      

CONCLUSION 

The Court should thus hold that the regulation is enforceable and should, for 

the reasons provided in this brief and in the response brief we submitted to the panel, 

affirm the trial court’s judgment. 
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AUT H ENTICAT E~ 
U.S . GOVERNMENT 

IN FORMAT ION 

GPO 

59 STAT.] 79TH. 00 'G., 1ST SESS.-CIIS. 210-212-JUNE 30, 1945 

SEC. 2. TERMINATION OF REPRICING OF WAR CONTRACTS. 

ection 802 (b) of the Revenue Act of 1943 (relating to repricing 
of war contracts) is am.encl.eel to read as follows: 

"(b) Section 801 shall not apply to any contract with a Department 
or tiny subcontract made after (1) the date J.>roclaimed by the Presi­
dent as the date of the termination of hostilities in the present war) or 
(2) the date specified in a concurrent resolution of the two Houses 
of Cungre. s as the date of such termination, or (3) December 31, 
1945, whicheve1· date is the earlier.'' 

Approved June 30, 1945. 

[CHAPTER 211] 
.JOINT RESOLUTION 

To continue the temporary increases in postal rates 011 first-class matter, and 
for other purposes. 

Resolved by the Senate and Ho-use of Rep-resentati1,es of the United, 
States of ilme1'ica in Oong1·ess a.~sembled, That section 1001 (a), as 
amended (relating to temporary increase in first-class postn~e rate), 
of the Revenue Act o:f 1932, and section 2, as amended ( autnorizing 
the President to modify certain postage rates), 0£ the Act entitled 
"An Act to extend the gasoline tux for one year, to modify po tage 
rates on mail matter, and for other purposes'\ approved June 16) 
1!)33, tll'e further amended by striking out ' July 1, 1945" wherever 
appearing therein and insertmg in lieu thereof ''July 1, 19471', tlnd 
by strikii1g out, 'June 30, 1945', wherever appea1·ing therein and 
in erting in lieu thereof "June 30, 1947". 

SF.c. 2. Section 732 (d) of the Internal Revenue Code is amended 
to read as follows: 

"(d) REYTIJW BY SPECL.\L Dw1 lON oF Bo,,no.-The determinations 
and redeterminations by any division of the Board involving any 
question arising unde1· section '721 (a) (2) (C) or section 'i22 with 
respect to any taxable year shall be reviewed by a pecial division of 
the Board which shall be constituted by the Chairman and consist 
of not less than three members 0£ the Boarcl The decisions of such 
special division shall not be reviewable by the Board, and shall be 
deemed decisions of the Board." ' 

Approved June 30 1945. 

[CHAPTER 212] 
AN ACT 

To improve salary and wn.ge administration in the Federal service; to provide pay 
for overtime and for night and holiday work; to a.mend the Clnssilication Act 
of 1923, as a.mended; to bring about a reduction in Federal peri;onnel itud to 
establish personnel ceilings for Federal departments and agencies; to require a 
quarterly analysi5 of Federal employment; and for other purposes. 

Be it enacted by the Senate and HoW!e of Re'f)1'eser1tati11es of the 
United States of Amm-ica in rongre.'?s a,ssembled, Thnt this Act mav 
be cited a. the "Federal Employees Pay Act of 1945". • 

TITLE I-COVERAGE AND EXE~1PTIONS 

OOVERAGE 

Soo. l0J. (a) Subject to the exemptions specified in section 102 of 
this Act titles II and III of this ct shall apply (1) to all civil:ian 
officers and employees in or under the executive branch of the Govern­
ment, including Government-owned or controlled corporations, and 
in or under the District of Columbia municipal government, and (2) 
to those officers and employees of the judicial branch of the Govern­
ment the Library of ongress, the Botanic Garden, and the Office of 

295 

58 Stat. 03. 
ea U. s. o., Supp. 

fV, app, § 1102 D0to. 

June 30, 1D46 
(B. J. Iles. 184] 

[Public Law IOii] 

47 Stat. 2&; 48 Stat. 
2M; 67 Stat.167, 

39 u. s. 0. § 280 
note; Snpp. IV, § 280 
ll0to. 

56 Stat. 9L7. 
26 U. S. 0., Sapp. 

IV, §7a2 Cd). 

65 Stat. 22 23. 
2G U. S. C., Supp. 

IV, H 721 (a) (2) {C), 
TL2. 

June 30, 1945 
(S. 807) 

[Public Law 106) 

Federal EmploYee$ 
Pay Act OI 10-15. 
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296 

Su.pro. 

General Accounting 
Office. 

43 Stat. a67. 
D. C. Code i 3HI01 

et a,q. 
Ante, p. 99; f]O!!, p. 

500. 

Posi. p. 804. 

5i Stat. 45. 
50 U. S. C .. Supp. 

IV, app. I 1291 (a). 

Work ID excessorw 
hours. 

Overtime rates. 
Compensation less 

than $2,980. 

PUBLIC LAWS-CH. 212-JUNE 30, 1945 L:\!I STAT. 

the Architect of the Capitol who occupy positions subject to the Classi­
fication Act of 1923, as amended. 

(b) Title IV of this Act shall ap:ply to officers and employees who 
ocCUJ?Y positions subject to the Classification Act of 1923, as amended. 

(c) Subject to the exemptions specified in section 102 of this Act, 
title V of this Act shall apply lo officers and employees in or under the 
legislative or the judicial branch of the Government whose compen­
sation is not fixed in accordance with the Clnssificatio11 Act of 1923, as 
amended, and to the official reporters of proceedings and debates of 
the Senate and their employees. 

(d) Subject to the exemptions specified in section 102 of tl1is Act, 
title VI of this Act (containing miscellaneous provisions) shall apply 
to civilian officers and employees of the Government according to the 
terms thereof. 

(e) All provisions of this Act applicable to the executive branch of 
the Govermnent shall be applicable to the General Accounting Office. 

EXEM.Pl'lONS 

SEc. 10'2. (a) This Act shall not apply to (1) elected officials; (2) 
Federal judges; ( 3) heads of departments or of mdependent establish­
ments or agencies of the Federal Go'\'ermnent, includin~ Government­
owned or controlled corporations; (4) employees of tne District of 
Columbia municipal government whose compensation ii; fixed by the 
Teachers' Sa.lary Act of June 4, 1924, as amended; and ( 5) officers and 
members of the Metropolitan Police or of the Fire Department of the 
District of Columbia. As used in this subsection the term "elected 
officials" shalJ 11ot jnclnde officers elected by the Senate or House of 
Representatives who are not members of either body. 

(b) This Act, except section 607, shall not a_pp]v to (1) officers and 
employees in the field service of the Post Office Depa1tment; (2) 
employees outside the continental limits of the United States, includ­
ing those in Alaska, who are paid in accordance with local native 
prevailing wage rates for the area in which employed; (3) officers and 
employees of the Inland Waterways Corporation; ( 4) officers and 
employees oft.he Tennessee Yalley Authority; ( 5) individuals to whom 
the provisions of section 1 (a) of the Acl of March 24, 1943 (Public 
Law Numbered 17, Seventy-eighth Congress), are applicable; and (6) 
officers and members of the United States Park Police and Lhe Wh:ite 
House Police. 

( c) This Act, except sections 203 and 607, shall not apply to 
employees whose basic compensation is fixed and adjusted from time 
to time in accordance with prevailing rates by wage boards or similar 
administrative authority serving the same purpose. 

(d) This Act, except sections 606 and 607, shall not apply to 
employees of the Transportation Corps of the Army of the United 
States on vessels operated by the United States, to ves~l employees of 
the Coast and Geodetic Sm:vey, or to vessel employees of the Panama 
Railroad Company. 

TITLE TI-COMPENSATION FOR OVERTIME 

OVERTIME PAY 

SEc. 201. Officers and employees to whom this t:itle applies shall, in 
additfon to their basic compensation, be compensated :for all hours of 
employment, officially ordered or approved, in excess of forty hours in 
any administrative workweek, at overtime rates as follows: 

(a) For employees whose basic compensation is at a rate less than 
$2.980 per annum, the overtime hourly rate shall be one and one-half 
times the basic holll'ly rate of <'ompensation: Prov-lded, That in com­
puting such overtime compensation for per annum employees, the basic 
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houl'ly rate of compensation shall be determined by dividing the per 
annum rate by two Lhousana and eighty. 

(b) For employees whose basic compensation is at a rate of $2,980 $2,9SOormore. 

per annwn or more, the overtime hourly rate shall be in accordance 
with and in proportion to the following schedule: 
Basic rate or compensation Overtime rntP ot cnmpensotlon 

J)Cr n.nnum 1>cr 416 overtlme hours 

$",')80 ______ ---------- - ---------- ----------------- $89-l. 000 
3,ono_____ ___________ ___ ____ ___ ________ Silo. 5;;4 
3,')00 ·- -----------··----------------------- 877. 108 3,310 _________________________________________ 868.662 

3.420 .--- - -··-----------------·------------ 860. 216 
3,fi30 ____________________ ----------- 851. 770 
8,6'-IO ______________________ - ---·------------ 843.324 
il,750 ________ ___ ------------------- ---------- l:iil4. 878 
3,8GO------------··------------------------- 826. 432 8,970 _____________________________________ 817.986 
4,oso__ _ _______________________________ 800.540 
4,190 ___________________________ .,__________ 801. 094 
4,300--------------------------------------- 792.648 
4,410----------------·•-- -------- - ------ 784. 202 
4,520 ____ -- ---------------------------··-------- 775. 7'56 
4,630-- -------------------------------------- 767.810 
4,740 _____ --------------- ------------------·- 758. 864 
4,960 ___ ----------------------------- 741. 972 
6,180------- --------------------------------- 725.080 
'\'390_____________ ____________________________ 70P- 9'-5 
5,GOO _________________________________ ----- 6.')'>, 831 5,810 ____________________ ______________________ 676.707 

6,020 ____ ---------------- ------ --- ------- 600. 583 
6,230 ____ , _ ----------------------------- 044. 468 
6,440 and over_____________________________ 628. 334 

COMPENS.\TOBY TIME OFF FOR mREGULAR OR OCCASIONAL OVERTIME WORK 

SEC. 202. (a) The heads of departments, or of independent estab­
lishments or agencies, includino- Government-owned or controlled cor­
porations, and of the District of Columbia municipal government, and 
the heads of legislative or juclicial agencies to which this title applies, 
may by regulation provide for the grnntjng of compensatory time off 
from duty, in lieu of overtime compensation for irregular or occasional 
duty in excess of forty-eight hours in any regularly scheduled admin­
istrative workweek, to those pe1· annum employees requesting 
such compensatory time off from duty. 

(b) The Architect. of the Capitol may, in his discretion, grant per 
annum employees compensatory time off from duty in lieu of over­
time compensation for nny work in excess of forty hom·s in any 
regularly scheduled administrative workweek. 

W J.OE-BOAllD EMPLOYEES 

SEO. 203. Employees whose basic rate of compensation is fixed on 
an annual or monthly basis ancl n.djusted from time to time in 
accordance with pt·eva11inu rates by wage boards or similar adminjs­
trative authority serving the same purpose shall be entitled to over­
time pay in n.ccordance with the provisions of section 23 of the Act 
of March 28, 1934 (U. S. C., 1940 edition, title 5, sec. 673c). The 
rate of compensation for each hour of overtime employment of any 
such employee shall be computed as follows: 

(a) If the basic rate 0£ compensation of the employee is fixed on 
an annual basis, divide such basic rate of compensation by two thou­
sand and eighty and multiply the quotient by one and one-half; and 

(b) If the basic rate of compensation of the employee is fixed 011 
a. monthly basis, multiply such basic rate of compensation by twelve 

18 Stat. S22. 

U beslc rate Oxed on 
annual bBSUI. 

lllontbly lJMiS. 
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to derive a basic annual rate of compensation, divide such basic annual 
rate of compensation by two thousand and eighty, and multiply the 
quotient by one and one-half. 

TITLE ill-COMPENSATION FOR NIGHT AND HOLIDAY 
WORK 

NIGHT PAY DIFFF..RENTIAL 

SEo. 30L Any officer or employee to whom this title applies who is 
assigned to a regularly scheduled tour of duty, any part of which 
falls between the hours of 6 o·clock posi.mcridian and 6 o'clock ante­
meridian, shall, for duty between such hours, excluiling periods when 
he is in a leave status, be pai<l eompem,atio11 at a rate 10 per centum 
in excess of his basic rate of compensati011 for duty between other 
hours: P1•ovided, That such differential for night rluty shall not be 
included in computing any overtime compensation to which the officer 
or employee may be entitled: And provided further, That this section 
sha11 not operate to modify the provisions of the Act of July 1, 1944 
(Public Law Numbered 391. Seventy-eighth Congress), or any other 
law authorizing additional compensation for night work. 

001\XPENSA'rION FOR HOLIDAY WORK 

SEC. 302. Officers and employees to whom this title applies who a.re 
assignecl to duty on a holiday designated by Federal statute or Execu­
tive order shall be compensated for such duty, excluding periods 
when they a.re in leave status, in lieu of their regular pay for that 
day, at the rate of one a.nd one-half times the regular basic rate of 
compensation: Provided, That extra holiday compensation paid 
under this section shall not serve to reduce the amount o:f overtime 
compensation to ·which the employee may be entitled under thi:; or 
any other Act during the n<lministrative workweek in which the holi­
day occurs, but such extra holiday compensation shall not be consid­
ered to be a part of the basic compensation for the purpose of com­
puting such overtime compensation. This section shall take effect 
upon the cessation of hostilities in the present war as proclaimed by 
the President, or at such curlier time as the Congress by concurrent 
resolution may prescribe.. Prior to so becoming effective, it shall be 
effective with respect to any designated holiday only if the President 
has declared that such day shall not be generally a workday in the 
Federal service. 

TITLE IV-AMENDMENTS TO CLASSIFICATION AOT OF 
1923, AS AMENDED 

ESTABLISJUlfENT OF RATES FOR CL.\SSES OF POSI"l.'lONS Wl'l'HIN GRADES 

SEC. 401. Section 3 of the Classification Act of 1923, as amended, 
is amended by inserting at the end of such section a paragraph read­
in~ as foJlows: 

'In subdividing any grade foto classes of positions, as provided in 
the foregoing J?aragraph, the Civil Service Commission, whenever it 
deems such act10n warranted by the nature of the duties and respon­
sibilities of a class of positions 1n comparison with other classes in the 
same &rade, and in the interests of good administration, is authorized 
to establish for any such class a minimum rate, which shall be one of 
the pay rates, but not in excess of the middle rate, of that grade as set 
forth in section 13 of this Act, as amended. Whenever the Commis­
sion shall find that witl1in the same Government organization and at 
the same location gross inequities exist between basic per annum rates 
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of pay fixed for any class of positions under this Act and the compen­
sation of employees whose basic rates of pay are fixed by wage boards 
or similar administrative authority serving the same purpose, the 
Commission is hereby empowered, m order to correct or reduce such 
inequities, to establis'h as the minimum rate of pay for such class of 
positions any rate not fa excess of the middle rate within the range of 
pay fixed by this Act for the grade to whlch such class of positions is 
allocated. For the purposes of this section the fourth rate of a six-rate 
grade shall be considered to be the middle rate of that grad<'. Mini­
mum rates established under this paragraph shall be duly published 
by regulation and, subject to the foregmng provisions, may be revised 
from time to time by the Commission. The Couunission shall make 
a report of such actions or revisions with the reasons therefor to Con­
gress at the end of each fiscal year. Actions by the Civil Service Com­
mission under this paragraph shall apply to both the departmental 
and field services and shall have the force and effect of law." 

PERIODIC WITHIN-GRADE SALAUY ADVANCEMENTS 

SEc. 402. SubsPction (b) of section 7 of the Classification Acl of 1923, 
as amended, is amended to read as follows: 

"(b) All'employees cornpensatecl 011 a per annum basis, and occupy­
fog permanent poi:;itions within the scope of the compensati(lll sched­
uies fixed by this Act, who have 11ot attained the maximum rate of 
compensation for the grade in which their positions are respectively 
allocated, shall he advanced iu compensation sncces~ively to the next 
higher rate within ihe grade at the beginning of the next p.iy period 
following the completion of (1) each twelve months of service if such 
employees are in grades in which the compensation increments ure less 
than $200, or (2) each eighteen months of service if such employees 
are in grades in which U1e \'.Ompensation increments are $200 or more, 
subject to the following conditions: 

"(1) 'I'hat no l>fJUiYalent increase in compensation from any 
cause was roceived tlurini such period, except increase made pur­
suant to subsection ( f) or this section; 

"(2) That an employee shaD not be advanced unless bis current 
efficiency is 'good' or better than 'good'; 

"(3) That the service and conouct of such employee are corti­
fied by the head of the dcpartruent.. or agency or such official as 
he may designa.te as being otherwise satisfactory; and 

"(4) That any employee, (A) who, while serving under perma­
nent, war servi1;e, temporary. or any other type of appointment, 
has left his position to enter t·he armed forcP.s or the merchant 
marine, or to comply with a war transfer as defined by the Civil 
Service Commission, ( B) who has been separated un<ler honorable 
conditions from active duty in the armed forceshor has received 
a certificate of satisfactory service in the mere ant marine, or 
h11s n, sn,tisfnctocy record on wnr transfer, and (C) who, under 
regulations of the Civil Service Commis.<;ion or the provisions of 
any law providing for restonltion or 1·ecmµloyment, or tmder 
any other administrative procedure with respect to employees 
not subject to civil s<>rYice rules and regulations, is restored, 
reemployed1 ?r rei11stated in any position snhjcct t-0 this section, 
shall upon his return to duty be entitled to within-grade salary 
advancements without regard to para~raphs (2) and (3) of this 
subsection, and to credit such ser vice m the armed forces, in the 
merchant marine, nnd on war ti-ansfer, toward such within-grade 
salary ad·,;-aneeml'nts. As used in this paragraph the term 'service 
in the merchant marine' shall have the same meaning as when used 
in the Act entitlC'd '.An Act to provide reemployment rights for 
persous who leave their positious to serve in the merchant marine, 
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and for other purposes', appro,ed June 23, 1943 (U. S. C., 1940 
edition, Supp. IV, title 50App., secs. 14'71 to 1475, inc.)." 

REWARDS FOR SUPERIOR ACCOMPLI8HMt::r-.'T; AU'rlIORIZA'l'ION AND 
LIMrrATIONS 

Sro. 403. Subsection ( f) of section 7 of the Classification Act of 
1923, as amended. is amended to read as follows: 

"(f) Within the limit of available appropi:iations, as a reward for 
superior accomplishment, under standards to be promulgated by the 
Civil Service Commission, and subject to prior approval by tho Civil 
Service Commissioni, or delegation of authority as provideJ in sub­
section (g), the head. of any department or agency is authorized to 
make additional within-grade compensation advancements, but any 
such additional advancements shall not exceed one step and no em­
ployee shall be eligible for more than one additional advancement 
hereunder within each of the time pel'iods specified in subsection (b) . 
All actions under this subsection anrl the reasons therefor shall be 
reported to the CivH Service Commission. The Commission shn.ll 
present an annual consolidated report to the Congress covering the 
numbers and types of actions taken under this subsection." 

REW ;\RDS FOR SUPERIOR ACCOMPLISH].fEN1' j RESPONSIBILITY OF OIVll, 
SERVICE COM.MISSI ON 

SEC. 404. Subsection (g) -0:f section 7 of the Classification A.ct of 
1923, as amended, is amended to read ns follows: 

"(g) The Civil Service Com.mission is hereby authorized to issue 
such regulations 11,S may be necessary for the ad.ministration of this 
section. I n such regulations the Commission is hereby empowered, 
in its discretion, to delegate to the head of aJ1y department or agency 
or his designated representative, the authority to approve additionai 
within-~ade compensation advancements provirled for in subsection 
(f), witnout prior approval in individual cnses by the Commission. 
'l'he Commission is also authorized to withdraw or suspe-nd such 
authority from time to time, whenever post-audit o:f such actions by 
the Commission indicates that standards promulgated by the Com­
mission have not been observed." 

I NCREASE IN BASlO RATES OF COMPE~SATION 

SEO. 405. (a) Each of the existing rates of basic compensation set 
forth in section 13 of the Classification Act of 1923, as amended, 
except those affected by subsection {b) of this section, is hereby 
increased by 20 per centum of that part. thereof which is not in excess 
of $1,200 per anmun, plus 10 per centum of that part thereof which 
is in excess of $1,200 per a1rnum but not in excess of $4,600 per annum, 
plus 5 per centum of that part thereof which is in excess of $4,600 
per annum. Such augmented rates shall be considered to be the regu­
lar basic rates of compensation provided by such section. 

{b) (1) The proviso to the fifth paragraph under the heading 
"Crafts, Protective, and Custodial Service" m section 13 of the Classi­
fication Act of 1923, as amended, is hereby amended to read as fol­
lows: "Provided, That charwomen working part time be paid at the 
rate of. 78 cents an hour, and head charwomen at the rate of 83 cents 
an hour". 

(2) Such section is amended so as to provide the following rates 
of compensation for positions in the clerical-mechanical service: 

Grade 1, 78 to 85 cents an hour. 
Grade 2, 91 to 98 cents an hour. 
Grade 3, $1.05 to $1.11 an hour. 
Grade 4, $1.18 to $1.31 an hour. 
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( c) The increase in existing rates of basic compensation :provided. 
by this sect.ion s11all not be construed to be an "e<\!1ivalent increase" 
in compensation within the meaning of section 1 (b) (1) of the 
Classification Act of 1923, as amended. 

TITLE Y-EMPLOYEES OF LEGISLATIVE AND JUDICIAL 
BRANCHES 

PABT I-E:MPWYEES OF 'l.'IlE LEGISLATIVE BRANCH 

INCREASE IN RA'fES OF 001\f PENSA TION 

SEC. 501. Except as provided in section 503, each officer and employee 
in or under the legislative branch to whom this title applies shall be 
paid additional compensation computed as follows: 20 per centum of 
that JJUrt of his rate of basic compensation which is not in excess of 
$1,200 per annum, plus 10 per centum of that part of such 1·ate which is 
in excess of $1,200 per annum but not in excess of $4,GOO per annum, 
plns 5 per centum of that part of snch rate which is in excess of $4,600 
per annum. The additional compensation provided by this section 
shall be considered a part of tht} basic compensation of any such officer 
or employee for the purposes of the Civil Service Retirement Act of 
May 29, 1930, as amended. The additional compensation provided for 
by this section and section 502 shall not be taken into account in deter­
mining whether any amount expended for clerk hire, or the compen­
sation paid to an oflicer or employee, is within any limit now prescribed 
by law. 

TEMl'ORARY ADDITIONAL COMPENSATION [N r,mu OF OVERTIME 

Sro. 502. During the period beginning on July 1, 1945, and ending 
on J'une 30, 1947, each officer and employee in or under tbe legislative 
branch entitled to Lhe benefits of section 501 of lbis Act shall be paid 
additional compensation at tho rnte of 10 per oentum of (a) the a~re­
gate of the rate of his basic compensation and the rate of additional 
compensation rel'eived by him under section 501 of this Act, or (b) 
the rate of $2,900 per ammn1, whichever is the smaller. 

COMPENSATION FOR OVERTDIB 

SEC. 503. Hereafte1·, for overtime pay purposes, per diem nnd per 
hour employees under the Office of the A1:chitect of the Capitol not 
subject to the Classification Act of 1923, as amended, shall be regarded 
as subject to the provisions of section 23 of the Act of March 28, 1934 
(U. S. C., 1940 edition, title 5, sec. 673c), and sections 501 and 502 of 
this Act shall not be applicable to such employees. 

PART U-EMPJ..OYEES OF THE JUDICIAL BRANOH 

TNCREASE IN BASIC RATF.S OF C',OMPENSATION 

Sllo. 521. Each officer and employee in or under the judicial branch 
to whom this title appljes shall be paid adrutionnl basic compensation 
computed. as follows : 20 per centu.m of that part of his rate of basic 
compensation which is not in excess of $1,200 per annum, plus 10 per 
centum o:f that part o:f such rate which is in excess 0£ $1,200 per ammm 
but not in excess of $4,600 per annum, plus 5 per centum. of that 
part of such rate which is in excess of $4,600 per annum. The limita­
tions of $6,500 and $7,500 with resl'>ect to the aggregate salaries payable 
to secretaries and law clerks of ctrcuit and district judges, contained 
in the eighth paragraph under the head "MiHcellaneous Items 0£ 
Expense" in The Judiciary Appropriation Act, 1946 (Public Law 
NumbeTed 61, Seventy-ninth Congress), shall be increased by the 
amounts necessary to pay the additional bRsic compensation provided 

301 

MStat. 013. 
6 U. S. C., Supp. 

IV, §667 (b). 
Amt, p.299. 

Accountin~ (or ,.,. 
HT('fllCJII. f>Ur(lOSes. 

46 Eta(. 4&!. 
6 U. R. C. § 091 ct 

,tg,; SuJip. IV, § C.91 
et 8el/. 

l'a.t, pp. ~;;, 621. 

011lcc of tht Archl• 
tce1 or th~ Capitol. 

42 St-lit. 1488. 
5 U. S. C. § 1161; 

supp. rv, t 1161 tt ieg . 
.-Jnlr, p. 298 ,t 1<~. 
48 St,11. 522. 

Ay)!rega1< e;aJlir)~, 
Jlmitntloo. 

Ame,p. 199. 

Case: 23-1823      Document: 76     Page: 77     Filed: 07/07/2025



Add8

I 

302 
42 Stilt. 1488. 
5 u. 8. o. § 661; 

Bupp. IV, f 661 d a,q. 
Afflt, p . 298 d ltlj. 

36 Stat. QOI. 
41 Stal. Zit. 
7 U. 8. C., Supp.lV, 

§ 304. 
46 Stat. 716. 
lQ U. !I. 0., Supp, 

rv, f uwa ,cq. 
46Sti1t. 141)7. 
(9 Stat. 1385. 
66Stst. 46. 
68 Stat. 21:9. 
19 U. S. 0., Supp. 

IV, H 1461, 1451a. 

C'w,loms Service, 
etc. 

45 Stat. 965. 
19 U. s. C. H 6s-M. 
39 Blot. 893. 
8 u. s. o. § 109; 

Sapp. IY, I IOQ. 

PM!tlon! Io oxecu­
llve brRDch or D. 0. 
go\'omment . 

~ Stat. HS!l. 
6 u. 8, 0. §661; 

Supp. JV, f 001 tt Ilg. 
Alllt, p. 2116 d uq. 

l'UBLTO LAWS-CU. :mi-JUNlll llO, 194G [59 STAT. 

by this section; and the chan~es in the rates of basic compensation in 
the Classification .A.ct of 1923, as amended, macle by sedion 405 of this 
Act shall not be taken into account in fixing isalal'ies untlcr such eighth 
pal'agraph. 

TE..1fPOR.\IIY ADDITION.U. COMPJ:Nf:.\TIO); Di LIEU OF O\LRTIME 

SEc. 522. During the period hegirming on July 1, 1!)45, and ending 
on June 30, l!lH, each officer ancl employee in or un1ler the judicial 
branch entitled to the benefits of :,;ection 521 of this Act shall be paid 
additional compensation 11,t the rate of 10 per c<'ntum of (a) the i-ate 
of his basic compensation, or (b) the rate of $2,900 per annum, which­
ever is the !-mnller. As nsed in this section the term "bnsic compen­
sation" includes the additional basic compensation provided for by 
section 521 of this Art. 

TITLE VI-MISCELLXNEOlJS PROYISIONS 

EFFF,Q'.l' ON F~"ISTING J~\WS AFFECTING CERTAIN INSPEC'rIONAL GROUPS 

SEo. 601. The provisions of this Act. shall not opernte to prevent 
payment :for overtime r-enices or extra pay for Sunday or holiday 
work in accordance with any of the followiuo- statutes: Act of Feb-
111ary rn, l!H l, as amended (U. S. C., l!H0 <·1lition, title 19, secs. 261 
and 267); Ad of July 24, 1919 (U. S. C .. l!)-lQ edition, title 7, sec. 
394); Act of .Tune 17, 19:30, as ameudecl (U. S. C., 1040 edition, title 
19, !'.ecs. 1450, H51. and 1452); A.ct of Mm·ch 2, 1931 (U. S. C., 1940 
edition, title 8, secs. 109a and 109b); Act of ~fay 27, 19:3U, as amended 
(U. S. C., l!l40 edition, title 46, sec. 382b); Act of )la1·cl1 23, 1041 
(U. S. C., 1940 edition, Supp. IV, title 47, sec. 154 (f) (2)); Act of 
,Tune 3, 1944 (Public Lnw Numbered 328, Seventy-eigf1th Congress) : 
Provided, That the oYertime, Snnday, or holiday services covered by 
such payment shall not also form ti basis for ove1timo or extra pay 
under this Act. 

INCREASE IN BASIO S'T'ATUTORY RATJ•:s OF COJ\fPF.NSA'T'ION NCYr UNDER 

C.LASSIFlCA'l'ION AOT OF 1923, At- A1'0:NDF.n 

SEC. 602. (n) The existing basic rat€s 0£ pay set forth in the .Act 
entitled "An Act to adjust the compensation ol certaiu employees in 
the Customs Service", approved M11y 29, 1_928, as amend1•d, ai~cl th?se 
set. forth in the second paragraph of sect1011 24 of the Imm1grat10u 
Act of 1917. ns amended. nre her<'by increaS('d in the sanw amount that 
corresponding rates would be increased under the pro,-i~ions of SCC'tion 
40ii of this Act; and each such auiz-mented rnte shall be considered to 
be the regular b1isic rate o:f compenflation. 

(h) Basic rates of rompensat ion specifically prescribed by statute 
of Congress for positions in the 1•xecutive branch or the District of 
Columbia municipal goYernment which are not increased by any other 
provision of this Act ure hereby incrensed in the snme amount that 
corresponding rates would be inc1·eased under the provisions of section 
405 of this Act; and each such angmrnted rate shall be considered to 
be the regular basic rate of compensation. • 

LIMITATIONS ON REOUC'TJONS X:-iD INCRF..Af!F~<, IN CO~fPENSATION 

SEC. 603. (a) The nggregate per annum rate of compensation with 
resp~ct to any pny perio<l, in the case of any _full-time employee in 1he 
service on July 1, 1945, (1) who was a full-time employee on June 30, 
1945, (2) whose per annum bnsic rate of compensation on June 30, 
1945, did not exceed a rate of $1.800 per annum1 and (3) whose com­
pensation is fixed in accordance with the provis10m: of the Classifica­
tion Act of 1923, as amended, or the Act entitled "An Act to adjust 
the compensation of certain employees in the Customs Service", 
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approved May 29, 1928, as amended, shall not, under the rates of com­
pensation esfablished by this Act, so long as he continues to occupy 
the position he occupied on J uue 30, 1945, be less than his per annum 
basic mte of compensation on such date, plus the rate of $300 per 
annum or 25 per cenium of such per annum basic rate of compensation, 
whichever is the smaller amount. 

(b) Notwithstanding any other provision of this Act no officer or 
employee shall, by reason of the enactment of this Act, ~ paid, wilh 
respect to any pay period, basic compensation, or basic compcusation 
plus any additional compensation provided by this Act, at a rate in 
excess of $101000 per annum, except that (1) any officer or employee 
who was receivini overtime compensation on June 30, 1945, and who~e 
aggregate rate ot compensation on such date was in excess of $10.000 
per annum may receive overtime compensation at such rate as will not 
cause his nggregate rate of compensation for any pay period to exceed 
the aggregate rate of compensation he was receiving on June 30, 1945, 
until he ceases to occupy the office or position he occupied on such elate 
or until the overtime hours of work in bis administrabve workweek are 
reduced by action of the head of his department or independent estab­
lishment or agency, or Government-owned or controlled corporation, 
and when such overtime hours are reduced such rate of overtlffie com­
pensation shall be reduced proportionately, and (2) any officer or 
employee who. because of the receipt of additional compensation in lieu 
of overtime compensation, was receiving aggregate compensation at a 
rate in excess of $10,000 per annum on Jtme 30, 1945, may continue to 
receive such rate of aggregate compensation so long as he continues to 
occupy t.he office or position be occupied on such date but in no case 
beyond June 30, 1947. 

ESTABLISHll[ENT OF BASIC WORKWEEK j PAY COllfi'U'l'.ATION l\IETHODS 

SE-0. 604. (a) It shall be the duty of the heads of the several depart­
ments and independent establishments and agencies jn tJ1e executive 
branch, including Government-owned or controlled corporations, and 
tho District of Columbia municipal government, to establish as of the 
effective date of this Act, for all foll-time officers and employees in thefr 
respective organizations, in the departmental and the field services. a 
basic administrative workweek of forty hours, and to require that the 
hours of work in such workweek be performed within a period of not 
more than six of any seven consecutive days. 

( b) Beginning noL later than October 1, 1945, each pay period for 
aU officers and employees of the organizations referred to in subsection 
(a), except officers and employees on the Isthmus of Panama in the 
service of The Panama Canal or the Panama Railroad Company, 
shaU cover two administrative workweeks. When a pay period for 
such officers and emplovees begins in one fiscal year and ends in 
another, the gross amount of the earnings for such pay period may 
be regarded as a charge against the appropriation or allotment current 
at the end of such pay period. 

(c) The followmg provisions of law are hereby repealed: (1) the 
provisions of the Sahm.lay half-holiday law of March 3, 1931 ( 46 
Stat._ ~482; U. S. C., 1940 e~tio~n, title 5, sec. ~6 (a).), and (2) ~he 
prov1srnns of so much of section o of the Act. entitled 'An A.ct making 
appropriations for the legislative, executive, and judicial expenses 
of the Government for the fiscal year ending June thirtieth, eighteen 
hm1dred and ni.netx-four, and for other purposes", approved March 3, 
1893, as amended (30 Stat. 316; U.S. C., 1940 edition, Litle 5, sec. 29), 
as precedes the second proviso in such section. The first sentence of 
section 6 of the Act of June 30, 1906 (34 Stat. 763; U. S. C., 1940 
editio1!

1 
title 5, sec. 84), is amended by inserting after "United States" 

the following: " ( except persons whose compensation is computed in 
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45 iltat. 955. 
19 U.S. C. H6a--ild. 

Arurreeato compen• 
satlon, limltn<lon. 

E:ic:cer,tioas. 

Blweeklt pay 
perlod!I. 

Exceptions. 

Repeals. 

5 U. S. C., SaPJJ. 
IV,§ 263. 

27 Stat. 715. 
6 U. S. C., Supp. 

IV. I 29. 
Amendments, 
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accordance with section 60± (cl) of t.ho Federal Employees Pay Act 
of J945f'; and the last sentence oi' such section 6 is amended by 
striking out "Any person" and inserting"Any such person·'. 

(d) (I) Hereafter, for alJ pay compntation purposes affecting offi­
<:ers or employees in or under the executive hrnnch, the judicial branch> 
or the District of Columbia municipal government, basic per amnun 
rntes of compensation established by or pmsuant to law shall be 
t·egarclc<l as payment for employment during .fifty-two basic admin­
istmtive workweeks of forty hours. 

(2) Whenever for any sueh purpose it is necessary to convert a 
basic monthly or annual rate to a basic weekly, daily, or hourly rate, 
the following rules shall govern: 

(A) A monthly rate shall b<! multiplied by l.welve to derive an 
anuual rate; 

( B) An annual rate shall be divided by .fifty-two to derive a 
weekly ratt-; 

(C) A weekly rate shall be divided by forty to de,ri,Te an hourly 
rate; and 

(D) A dnily rate shall be derived by multiplying 11n hourly rate 
by the number o:f daily hours of service required. 

( e) The Architect of the Capitol nrn:v, i11 his discretion, apply the 
provisions of subsection (a) to any otlil'ers ()l' employees under the 
Office of the Architect of the Capitol or the Botanic Garden. and the 
Librarian o:f Congress muy, in his discretion, apply the provisions of 
such subsection to any officers or employees under tl1e Library of Con­
gre:-s; and officers nnd employees to whom such subsection is so made 
applicable shall also be subject to the provisions of subsections (b) 
and ( cl) of this section. 

RF..GULATIONS 

SEO. 60G. The Civil Service Commission is hereby authorized to issue 
such regulations, subject to the approval of the President , as may be 
necessary for the a<lnlinistration of the foregoing provisiol1s of this 
Act insofar as this Act affects officers ancl employees in or under the 
executive btanch o-f the Gornrnment. 

VESSEL EMPLOYEES 

SEO. 606. Employees of the Transportation Corps of the Army o-f 
the Unit.ed States on vessels operated by the United States, vessel 
employees of the Coast·and Geodetic Survey, ancl ves,;e) employees of 
the Panama Railroad Company, may be compensated in accordance 
with the wage practices of the maritime industry. 

PTill.SON1\"EI, C\RlLINGS 

SEO. 607. (a) It is hereby declared to be the sense of the Congress 
thrrt in the interest of economy and efficiency the hends of clepartments, 
und of independent establishments or agencies, -in the executive branch, 
including Government-owned or con( rolled corporations. shall te1·mi­
nate the employment o:f such of the employees thereof as are not 
required for the proper and efficient performance of the functions of 
their respective department.", establishrne11ts, alld agencies. 

(b) The heads of departments, and of independent establishments 
or agencies, in the executive branch, includino- Government-owned or 
controlled corporations, shall present to the 'birector of the Bureau 
0£ the Budget such information as the Director shall from time to 
time, but at least quarterly, require £or tbe purpose of determining 
the number:s of full-time ci.ilinn employees (including full-time 
intermittent employees who are paid ou a "when actually employed" 
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basis, and full-time employees paid nominal compensation, such as $1 
!~ year or $1 a month) ancl the man-months of part-time civilian 
employment (iucludino- part-time employment by intermittent 
employees who are pai~ ou a "when actually em1)loyed" basis, and 
part-time employment by employees paid nominal compensation such 
as $1 a year or $1 a month) required within the United States for 
the proper and efficient performance of the authorized functions of 
their respective departments, cstabJisbments, and agencies. The 
Director shall, within sixty days after the date of enactment of this 
Act and from time to time, but at least quarterly, thereafter, deter­
mine the nmubers of full-time employees and man-months of part­
time employment, which in his opinion are 1·equired :for such purpose, 
ancl any pcrsmmel or employment in such department, establishment., 
or agency in excess thereof shall be released or terminated at such 
times as the Direct-Or shall order. Snch determjnations, and any 
numbers of employees or man-months o:f emplovm<•nt paid in viola­
tion of ihe orders of the Director, shall be repoi:ted quarterly to the 
Congress. Each such report shall include a statement showing for 
each department, independent establishment, and agency the net 
increase or d!:!creaf'e in such employees and employment as C'.ompare<l 
with the corresponding data contained in the next preceding report, 
together with any suggestions the Director may have for legislation 
which would bring about economy and eflicieucy in the use of Gov­
ermnent personnel. .A.s used iu this subsection the term "United 
States" shall include the Territories and possessions. 

( c) Determinations by the Director of numbers of employees aucl 
man-months of employment required shall be by such appropriation 
units 01· organization units as he may deem appropriate. 

( d) The Director shall maintain a continuous study of aJJ appro­
priations and contract authorizations in relation to personnel 
emP.loyed and shall, under such policies as the President may pre­
scribe, reserve from expenditure any savings in salaries, wag-es, or 
other categories of expense which he determines to be possible as a 
result of reduced personnel requirements. Such reserves may be 
released by the Director for expenditure only upon a satisfactory 
showinu of necessity. 

( e) clasual employees, as defined by the Civil Service Commission. 
imd employees hired without compensation may be excluded :from the 
determination.'> and reports required by this section. 

(f) Until the cessation of hostilities in the present war as pro­
claimed by the President, the provisions of lhis section sha11 not be 
applicable to (1) employees of the War and Navy Departments except 
those who are subject to the provisions of titles II and III of this Act; 
or (2) individuals employe<l or paid by or through the War Shipping 
Admmistration (A) who are outside the United States, (B) to whom 
the provisions of section 1 (a) of tb.e Act of March 24, 1943 (Public 
Law Numbered 17, Seventy-eighth Congress)J are applicable, (C) 
who are undergoing a comse of training uncter the United States 
Maritime Service or who have completed such training and a.re ,1wait­
ing assignment to ships, or (D) who are on stand-by wages awaitin~ 
assignment to ships. As used in this subsection the term "UniteCI 
States" metll1s the severul States ancl the District of Columbia. 

EXEMPTION FOR PURPOSES OF VETERANS LAWS AND REG1JLATTO'NS 

SEC. 608. Amounts payable under the provisions of this Act, other 
than increaRes under sections 405, 501, 521, and 602, shaU 11ot be con­
sidered in determining the amouut of a pe1·son's annual income or 
nnnual rate of compensation for !,he purposes of :paragrnph II (a) of 
part III -0f Veteruns Regulation. Numbered 1 (a), as amended, or 

66347°-46--PT.l- 20 
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47 Stat. 406. 

June 30, 1945 
[S. 937] 

[Public Law 107) 

Antltrust laws. 
Suspension or run­

ning or statute of Umi­
talion.s. 

rn U. S. O., Supp. 
IV,§ 16 note. 

June 30, 1045 
[S. J. Res. 30) 

[Public Law 108] 

PUBLIC LAWS-CHS. 211-214-JUNE 30, 1945 [59 STAT. 

section 212 of title II of the Act entitled "An .A.ct making appropri­
ations for the legislative branch of the Government for the fiscal year 
ending June 30, 1933, and for other purposes", approved June 30, 
1932, as amended (U. S. C., 1940 edition, title 5, sec. 59a; Supp. IV, 
tit.le 5, sec. 59b). 

AP,J>UOPRIA'flON AUTHOUIZED 

SEO. 609. There are hereby authorized to be appropriated such sums 
as may be necessary to carry out the proTisions of this Act. 

EFFECTIVE DATE 

SEO. 610. This .A.ct shall take effect on July 1, 1945. 
Approved June 30, 1945. 

[CHAPTER 213] 
AN ACT 

To amend the Act suspending until June 30, 1945, the running of the statute of 
limitations applicable to violations of the antitrust laws, so as to continue such 
suspension until June 30, 1946. 

B e it enacted by the Senate and H ou.se of Representatwea of the 
United States of Ame1ica in Oong1•ess aasembled, That the first sec­
tion of the .A.ct entitled "An .A.ct to suspend until .Tune 30, 1945 the 
running of the statute of limitations applicable to violations of the 
antitrust laws", approved October 10, 1942 ( 56 Stat. '781; U. S. C., 
Supp. III, title 15, note following sec. 16), is amended by strikin° 
out the cfate ",June 30, 1945" where it nppears in such section an~ 
inserting in liou thereof the date "June 30, 1946". 

Approved June 30, 1945. 

[CHAPTER 214] 
JOINT RESOLUTION 

Extending the effective period of the Emergency Price Control Act of 1942, as 
amended, and the Stabilization Act of J 942, as amended. 

Resolved by the Senate and House of Representatives of the United 
r,a stat. 24. States of America in Oongress assembled, That section 1 (b) of the 

l\~nYv. ~ixfchtl!)p. Emergency Price Control Act of 1942, as amended, is amended by 
striking out "June 30, 1945" and substituting "June 30, 1946". 

w stat. 161. SEO. 2. Section 6 of the Stabilization .A.ct of 1942, as amended, is 
iv5?a~i,.\~:· Supp. amended by striking out "June 30, 1945" and substituting ".Tune 30, 

ti6 Stat. 2;, . 
50 U. 8. C., Supp. 

IV, ap1,. § 902 {b). 
Derens,>-,rc,,. hous· 

i ng rer11.als. 

1946". 
SEO. 3. Section 2 (b) of the Emergency Price Control Act of 1942, 

as amended, is hereby amended to rearl as follows: 
"(b) Whenever in the judgment of the Administrator such action 

is necessary or proper in order to effectimte the pu1yoses of this .A.ct, he 
shall issue a declaration selling forth the necessJty for, and recom­
mendations with reference to, the stabilization or rednction of rents 
fot any defense-area housing accommodations witbjn a particular 

,,:~~i'A~hr':'n~~ 01 defense-rental area. If withm sixty days after the issuance of any 
such recommendations rents for any such accommodations wffhin such 
defense-rental area have not in the ju<lgment of the Administrator 
been stabilized or reduced by State or local regulation, or otherwise, 
in accordance with the recommendations, the .A.dminist.mtor may by 
regulation or order esta.blish such maximum rent or maximum rent<; 
for such accommodations as in his judgment will be generally fair and 

Renll< prevniling equitable and will effectuate the purposes of this .A.ct. So far as 
April 

1
' 

1941
• practicable, in establishing any maximum rent for any defense-area 

housing accommodatioll.S, the Administrator shall ascertain and give 
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Washington, Wednesday, July J, 1915 

The President 

EXECUTIVE ORDER 95iS 

AP,ROVING REGULAl'IONS or TW: ClVn. 
Si:ana: COM:MlSSION UNDER nn: FED­
aw. EmLOYEES PAY Acr or 1945 
BJ, \•irtue of the authority vested In me 

b:; section 605 of the Federal Employees 
Pay Act of 1945, I hereby approve the 
following regulations prescribed by the 
Ci\·il Service Commission: 
BECUUTIO:SS UNDER THE FEDERAL DlPLOY­

&ES PAY Acr OF 1945 

By virtue of the authority vested in 
the U. S. Civil Service Commission by 
section 605 of the Federal Employees Pay 
Act of 1945. the Commission hereby pro­
muJgates the following regulations !or 
the administration of the provisions of 
that Act, effecti,e on and after July 1, 
1945. 

CHAPTER I. OVERTIME PAY REGULATIONS 

Part I. E:rtent of Ouertime Pav 
Regulations 

SccnoN 101. Employees to u:hom these 
,,._culations applv. These regulations 
apply to all cl\illnn officers and employ­
ees ln or under the executl\·e branch of 
the United States Government, includ­
ing Go,ernment-owned or controlled 
corpora tlons, except those specified in 
section 102 of these regulations. 

Si:c. 102. Employees to whom these 
regulations do not apply. The3e regu­
lations do not apply to: 

(al Elected officials; 
(bl Heads of departments or Inde­

pendent establishments or agencies, In­
cluding Government-owned or controlled 
corporations; J. e., heads of govem­
rnentnl tstablishments In the executive 
branch which are not. component parts 
of an; other such establishments. 

lcl Officers and employees In or un­
der the field fervlce of the Post Office 
Department; 

(d> Employees whose basic compensa­
tion Is fixed and adjusted from time to 
tlrne In accordance with prevailing rates 
by wage boards or slmllar administrative 
authority serving the same purpose, ex-

The Codification Guide, consist­
ing of a numerical list of the parts 
of the Code of Federal Regulations 
affected bv documents appearing 
in this issue, follows the table of 
contents. 

cept that section 404 (d) or these regul:i­
tions shall be applicable to such em­
ployees whose basic rate of compensation 
1s fixed on an annual or monthly basis: 

<e> Employees outside the continental 
limits of the United States. including 
those In Alaska. who are paid In accord• 
ance with Iceni prevailing native wage 
rates for the area in which employed; 

< n Officers and emplo;ees of the In­
land Waterways Corporation; 

(g) Officers and employees of the Ten­
nessee Valley Authority; 

lh l Indlvlduals to whom the provisions 
of section 1 <a> of the Act entitled "An 
Act to amend and clarify cert:iin prov!­
visions of law relating to functions of 
t.he War Shipping Administration, and 
for other purposes," approved March 2~. 
1943 1Public Law No. 17-'!8th Con­
gress>. are applicable; 

m Officers and members of the United 
States Park Police and the White House 
Police; and 

<J> Employees of the Transportation 
COrPs of the Army of the United States 
on vessels operated by the United States, 
vessel employees of the Coast and Oeo­
detlc Survey, and vessel employees of 
the Panama Railroad Company. 

Part 11. Definitions 
SEC. 201. Ba.sic workweek for full-time 

officers and employees. "Basic work­
week" !or full-time officers and employees 
means the forty-hour workweek estnb­
Ushed pursuant to section 301 (a) of 
these regulations. 

SJ:c. 202. Acimlnistrath:e workweek for 
full-time officers and tmiplovees. "Ad­
ministrative workweek" for full-time of­
ficers and employees means the adminis­
trative workweek established pUisuant to 
section 3_01 <b) of these regulations. 

(Continued on p. 81Q3) 

CONTENTS 
THE PRESIDENT 

ExleuTIVE 0RDCRS: I'ago 
Civil Service Commission regu­

lations under Federal Em­
ployees Pay Act of 1945. ap-proval ____________________ 8191 

Enlisted personnel of the Navy, 
Coast Guard. Na\·al Re-

• serve, nnci Const Guard Re­
serve; amendment of E. 0. 
9356 of June 24. 1943. pre­
scribing regulations i1overn­
lng furnishing clothing or 
payment of cash allow-
ances____________________ 8197 

Hawaii: 
Land restored for aeronau­

tical purposes and re­
served !or military pur• poses ___________________ 8197 

Territorial War Lnbor Board 
jurisdiction over volun­
tary wage nnd salary ad­
justments of employees 
subject to the Rnllwny 
Labor Act; amendment 
of E. O. 9299 of Feb. 4, 
1943 ------------------- 8197 

Panama Canal and the Pnnnma 
Canal Railroad Co .. condi­
tions of e m p I o y m e n t : 
amendment of E. o. 1888 o! 
Feb.2, 1914--------------- 8196 

Persons In armed forces of 
United States. amendment 
or E. o. 8937 of No\·. 7. 19.U, 
extending period or ellglbll­
ity on Civil Service regls• 
ters or lists_______________ 8198 

REGULATIONS AND NOTICES 
CIVIL AERONAU"tlCS BOARD: 

Reduction or prescribed alti-
tudes <Corr.>_____________ 8201 

Clvtt. S!ll.VICJ. CO?,t?onSSION: 
Federal Employees Pay Act of 

1945, cross reference to reg­
ulations__________________ 8197 

COAST GUARD: 
Vessels engaged In business con-

nected with conduct or war, 
waiver of compliance______ 8!!43 
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CO~'TE~"'I'S-Conlinued 

WAR PitODlJ'CTION BOARD-Con. P4'e 
Books and booklets <L-245) ___ 8219 
Chain <L-302'--------~------ 8222 
Controlled materials plan: 

Copper wire mm warehouses, 
stock orders <CMP Reg. 4, 
.ni~ 4) _________________ 820-1. 

Steel sheet Md strip, 45 day 
inventory (C'l',tp Reg. 2, 
Dir. 24) ---------------- 8221 

Hardwood lumber <L-335, Dir. 6) ________________________ 8202 

:,ragazines nnd Jl{:rlodlcals IL-244) ______________________ 8217 

Newspapers ,1,-2-101___________ 8210 
Printing and duplicating. com-

mercial cI,-241) ___________ 8213 
Priorities system, operation CPR 

3;. PR 3, Int. 15) (2 docu­
ments>--------------- 8204, 8209 

Restricted priorities assist-
ance for civlllnn products 
<PR 28>---------------- 820~ 

Shipping containers. fluid milk 
IM-200, revocation,_______ 8204 

Suspension orders. etc.: 
Dill, Cyril J_________________ 8203 
Gartner Printing and Litho­

graphing co____________ 8203 
Gimpel, Charles H. <Corr.> 

• <2 documents>__________ 8203 
Springfield Union Publishing 

Co. and Republlcan Pub­
lishing Co______________ 8203 

Textile, clothing and related 
products, sl){:clal programs 
cM-328Bl -----------~--- 8224 

Children's Apparel Program 
No. 3 <M-328B, Sch. AL 8230 

Children's Snow Suit Program 
No. 2 <:M-328B, Supp. 
XII1 to Sch. Al________ 8226 

Cotton fabrics for children's 
apparel Items •M-328B. Sch. c, ________________ 8230 

Cotton and wool machine 
knitted Items CM-32aB, Sch. Bl _______________ _ 8223 

Knit Goods Program No. 6 
<M-328B. Supp. XV to 
Sch. A>----------------· 8227 

Knitted fabrics for civ!Uan 
items. special programs 
<M-328B, Sch. El_______ 8232 

Limited appUcatlon or PR 29 
and l\IM ratings <M-3::S, 
Dir. 18>---------------- 8204 

WAR SHIPPING AD:.tI:sISTRATIO:.: 
Compensation payable to gen­

eral agents. nsents. and 
berth agents. efTectlve date- 8243 

CODIFIC.\TIO~ Gl:"IDE 

A numerical Us! o! the parts o! the Code o! 
Fc~cr:il Regul:l.tlons affected bj documents 
r,ublhhcd In this Issue. Dcc-.:menu carried 
In the Cumul11tlt"e supplement by uncodlfled 
tallul:,,Uon only are not. lnc:ludcd wlthln the 
pan-Iew o! this list. 

Tnu: 3-TII!: PRESIDE."iT: 
Chapter II-ExecutJve orders: P:igc 

9578 ----------------------- 8191 9579 _______________________ 8196 
9580 _______________________ 8196 

9581 ----------------------- 8197 9582 _______________________ 8197 

CODJFlCATIOX GUlDE-Continued 

nnz 3-Tlu: PRESlllENT-Con. 
Chapter II-E.'tecutive orders-

Continued: Pllie 
9583 ----------------------- 8197 'I'?nE 5-AMlNISTRATIVE PERSO!iNEL: 

Chapter I-Civll Service Com­
missfon: 

Part 26-Regulatlons under 
the Federal Employees 
Pay Act of 1945__________ 8197 

'1'1TLE 10-Alll'ifY: WAR Di:rART-
MENT: 

Chapter V1Il-Supplles and 
equipment: 

Subchaptcr C-'Ilerminntion 
of contracts------------ 8201 

TITLE 14-Cf'/JL AVIATIO::-l: 
Chapter I-Clvll Aeronautics 

Board: 
Part SC-Air trlllllc rules----- 8201 

TITLE 2!)-1.A:icR: 
Chapter VI-National War La­

bor Board: 
Part 803-General orders____ 8'.!01 

Tn-u: 32-NATJO:',AL DtTtNSt: 
• Chapter IX-War Production 

Bot'.rd: 
Part 944-R~v.ulatlons nppli­

cablc to the operation or 
the priorities system t3 
documents) ________ 8204. 8209 

Chapter XVIIl--Offlce ot Eco-
nomic Stabilization: 

Part 4003-Support prices: 
subsidies_______________ 8'.!42 

Tnu: 46-SmPPrnc: 
Chapter I-Coast Guard: In­

spection and Navigation: 
Appendix A-Waivers of niwi­

gatlon and vessel inspec-
tion laws_______________ 8243 

Chapter IU-War Shipping Ad­
ministration: 

Part 306--Gencral agents and 
agents-·---------------- 82·13 

TnLI: 49--TRANSPOR'l:Ana~ ~~ 
RAILROADS: 

Chapter I-Interstate Com­
merce Comml~slon: 

Part. 10-Stcam roads: tml-
form system of accounts_ 82·13 

Ste. 203 . .Basic rate o/ compc11sCTti011. 
la> "BJslc rate ot ccmpensation" means 
the rate of compensation fi.'Ccd by law or 
adminlstrathe regulation for the position 
held by the officer or employee, exclusive 
of o\·ertlme compensation and extra pay 
for night or holiday work. but. lnclusive 
of la) any salary dlllerential for duty 
outside the continental United States, or 
In Alaska. and lb> the value of quarters. 
subsistence. and other maintenance al­
lo\~anccs under ~ectlon 3 of the Act of 
March 5. 1928. 45 Stat. 193, U. S. Code. 
Title 5. Sec. 75:i. • 

(b) Hereafter !or all pay computation 
purposes basic per annum rates ot com­
pensation established by or pursuant to 
law shall be regarded as payment for em­
ployment during tlrty-two basic work­
weeks of Corty hours. 

Ste. 204. Irregular or occasional orer-
• time duty. "Irregular or occasional over­

time duty" means hours of employment 
in excess ot the regularly scheduled ad­
mlnlstratl\"e workweek. 

Part 111. Reuulations To Be Prescribed 
bl/ Hcad3 of Departments ancl Agencies 

Ste. 301. Establishment of basic tcork­
weck ancl aclministrcttit'C u:orku:cck. 
Heads of depai·tments or Independent es­
tnbllshments or agencies, Including Gov­
ernment-owned or controlled col"pora­
tions, shall. with respect to each group 
of full-time employees to whom these 
regulations apply, estnbllsh by general 
public regulation. to be effective July 1, 
1945: 

(a> A rcgul:i.rly scheduled basic work­
week of Corty hours In length which shall 
not extend over more tilan six of any 
senn consecutive days. Such regulation 
shall specify the names oi the cnlcnda!" 
daj·s constituting the ba;ic workweek 
[l.nd, !or each oC such calend,u doss. the 
number of hours of employment lnclu:lect 
within the basic workw.:ck. 

(bl 11> A re:;ularly scheduled admin­
istrative workweek whlch shnll consist 
of the forty-hour b'.lslc workweek cst::b­
I!shed in accordance with section 301 
!al o! these regulations. plus such period 
of overtime work as will be regularly re­
quired of each group or employees. The 
periods of time included in such ndmlnis­
trntlve workweek which do not constitute 
n part ot the basic workweek shall be 
id,mtificd by names of calendnr days Md 
by number or hours ~r dl\y for purposes 
of ';nve and overtime pay ndmlnlstratlon. 

(~1 In the case or employees whose 
work Includes periods during which they 
are required to remain on duty nnd render 
"stand-by service" at or within the con­
fines or their stations. the length of the 
administrative workweek, !or the pur­
pose or these regulations. shall be the 
total number or reguhrly scheduled 
hours or duty per week <or In rotat!ng­
sh1tt systems. the avel'age numbel' or 
regularly scheduled hours or duty per 
week for the cycle 1. lnciuclinit nil such 
"stnnd-by" or "on call" time except that 
allowed by regulation of the department 
or independent estnbllshment tor sleep 
and meals. 

. Si.c. 30:?. Compensatory time of! for 
irregular or occasional overtime d11t_11. 
Heads of departments or independent 
establishments or agencies. Including 
Government-owned or controlled corpo­
rations, may, with respect to officers and 
employees to whom these rci.:ulnt.lons 
apply. prescribe rc1:mlaticn!; elkctive ns 
or July 1. 1945, for the 1mmt1ng of com­
pensntory time ofT from duty, In lieu of 
overtime compensation, !or lrre{!ular or 
occasional duty in excess or forty-ell!ht 
hours In any regulnrly scheduled ndmin­
lstrntive workweek. to those per nnnum 
employees rcqucstln~ such compensatory 
time oil Crom duty. 

Part IV. Overtime Work and Oi·crtin:c 
Compc11satio1t 

Ste. 401. Overtime compcnsatio11 au­
thort:ecl. <a> Officers or employees to 
whom these regulations apply shall be 
paid overtime compen.satlon. computccl 
as provided in section 40·1 of these rc1m­
Iatlons, for all hours of employment or­
ficlally ordered or approved In excess or 
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forty hours in any administrative work­
week, including 1rregUlar or occasional 
o\·ertfme duty. 

1b> Any per annum employee may re­
quest compensatory time 01!, ln lieu of 
o\·ertlme pay, for irregular or occasional 
duty in excess or forty-eight hours In any 
regularly scheduled administrative work­
week, In accordance '\\1th administrative 
regulations issued pursuant to r;ecllon 
302 of these regulations. Unless com­
pensatory time o!f !or such Irregular or 
occasional o\·ertlme duty Is .i,-peclfically 
J'CQUCSU!d by the employee it shall be 
paid for in money when due. 

1 cl Heads or departments or Independ­
ent establishments or agencies, including 
Government-owned or controlled corpo­
J'atlons, may delegate to any officer or 
employee authority to order or approve 
01·crtlme In excess or the admlnJstrath·e 
\;'Orkweck. No overtime ln excess or the 
administrative workweek shall be ordered 
or approved except In writing by an offi­
cer or employee to whom such authority 
has been specifically delegated by the 
head of the department or independent 
c~tabllshmcnt or agency, or Go1·crn­
ment-o\\-ncd or controlled corPoratlon. 

Ste. 402. Computation of overtime em­
p1011ment. The computation or the 
a.mount of 01•ertlme employment of an 
officer or cm1>loyee shall be subject to the 
following conditions: 

1a) Leave with pa11. Absence from 
duty on authorized leave with pay dur­
ln~ the time when an employee would 
otherwise have been 1·equlred to be on 
duty during the basic workweek <in• 
cludlng authorized absence on legal hall• 
days and during the compensatory time 
off provided Jor In i;ectlon 302 and 401 
c bi or these rc~latlons> shall be con­
:sldered to be employment and shall not 
have the clfect or reducing the amount 
or overtime compensation to which the 
employee may be entitled during an ad­
mlnlstrath•e workweek. Leave of ab­
i-cnce with pay shall not be charged for 
any absence which docs not occur during 
the forty hours prescribed as the basic 
workweek. If In an administrative work­
week. the officer or employee does not 
actually work during any overtime pe­
riod in excess or the forty hours pre­
:scrlbed as the basic workweek, no O\'er­
tlrne compensation shall be paid. 

<b> Nioht or holida11 dutJ1. Hours or 
night or holiday duty shall be considered 
as employment on the same basis as day­
time hours or an ordinary day's duty 
for the purpose or computing the number 
or hours or o\'ertlme employment. under 
these rc;;ulatlons. Any extra compen­
sation for night or hollday duty shall 
not, however, be included in any basic 
rate In computing o,·ertlmc compensa­
tion under these regulations. 

1c> Service subject to other overtime 
statutes. O\'crtlme scn·lces !or which 
o,·ert.lme compensation is paid under any 
of the tollowfng statutes shall not form a 
basis !or overtime employment under 
these regulations: Act of February 13, 
1911, as amended CU.S.C., title 19, secs, 
2Gl and 267> lm·oMng inspectors, store­
keepers, v.-elghers, and other custonu; of,­
ficers and c:npJoyces: Act of July 24, 1919 

<41 Stat. 241; U.S.C., title 7, sec. 394) 
tm·olvlng employees engaged In enforce­
ment of Meat Inspection Act: Act of 
June 17, 1930, as amended cu.s.c., title 
19, sec. 1450, 1451, and 1452> in\·olvlng 
customs officers and employees; Act of 
March 2, 1931 (46 St.at. 1467; U.S.C., 
title 8, secs. 109a and 109b) Involving 
inspectors and employees, Immigration 
and Naturalization Service; Act of May 
27, 1936, as amended 152 Stat. 345; 
U.S.C., title 46, sec. 382bl Jm•oMng local 
Inspectors or steam ,·essels and assist­
ants. U. S. shipping commissioners, 
deputies and assistants, and customs of­
ficers and employees; Act of March 23, 
1941 <55 Stat. 46; U.S.C., sup. IV, title 
47, sec. 154 <fl <2> > lm·oMng certain 
Inspectors of the Federal Communica­
tions Commission: Act of June 3, 1944 
I Public Law 328-781h Congress> inYoh·­
lng customs officers and employees. 

Src. 404. Computation of or;crtlmc 
compensation. <a> For employees whose 
basic compensation is at. a rate less than 
S2,980 per annum, the overtime hourly 
rate shall be one and one-half times 
the basic hourly rate of compensation: 
Provided, That In computing such over­
time compensation for per annum em­
ployees, the basic hourly rate or com­
pensation shall be determined by dlVid­
lng the basic per annum rate by two 
thousand and eighty <2.0801. 

(bl For employees whose basic com­
pensation is at a rate or S2,980 per an­
num or more, the o\·ertlme hourly rate 
shall be In accordance with and In pro­
portion to the !ollo~ing schedule, sub­
ject to the limitation contained Jn sub­
section <c) o! th!.~ section. 

Ot•ertfme rate of 
comperuallon 

Basic rate or compensation ;,er 416 
per llilllum: orcrttme hour, 

t2,980 _________________________ f8i>4. 000 
$3.090__________________________ 885. 554 
t3.200__________________________ 877.108 (3,310 __________________________ 868.662 

$3.420__________________________ £60. 216 
'3,530__________________________ 851. 770 
t-3,640__________________________ 843. 324 
t3,750__________________________ 834. 878 
13.8110 _____ --•• ----------• ------ 1?26. 492 '3.1170 __________________________ 817.986 

t4,0BO__________________________ 809. 540 
f4.190__________________________ 801,094 
$4,300__________________________ 792. 648 
t4.410__________________________ 784. 202 
t-4,520__________________________ 775. 756 
H,630__________________________ 767. 310 
H.740 __________________________ • 758. 864 
f4,900__________________________ 741. !172 
t5.180___________________ _______ 725. 080 $5.390 __________________________ 7CB, 955 

,s.soo__________________________ sn. 831 
15,810__________________________ 670. 707 
$6 0"0__________________________ 600. 583 
ie.230_________________________ 644. 458 
•6.440 and over--------------- 6l8. 334 
Nan:.-In the forei;olng £C:hcdule the over-

time rate for 416 o,·crtlme hours for any ba.~,., 
rate of compensation In excess of 82.980 per 
annum 15 computed by subtractln& l~cm 
t894, 7.6782 per ccntum of the amount by 
v;lUch such basic rate Is In excess er 12.980 
per annum; with the condition that the rate 
for 416 overtime houn for all &al:ir:cs or 
t6,410 or more shall be Mi28.334. 

<c> Notwithstanding the provisions of 
subsection Cb> or this section, the over­
time compensation payable to any omcer 
or employee to 11,.hom these regUlatloru 

apply sh~ll. with respect to any pay pe. 
riod, be limited to such rate as will not 
cause his aggregate compensation for 
such pay period to exceed a rate or $10,000 
per annum: Proi;idcd, 11ou;ei;cr, That any 
such officer or employee who was receiv­
ing overtime compensation on June 30, 
1945, and whose aggregate rate or com-

• pensatlon on such date was in excess or 
$10,000 per annum may receive overtime 
compensation at such rate as v.-111 not 
cause his aggregate rate or compensation 
for any pay period to exceed the aggre­
gate rate of compensation he was receh·­
lng on June 30, 1945, until he ceases to oc­
cupy the office or position he occupied on 
such date or until the o\·ertime hours or 
work In his administrative work~·eek are 
reduced by action of the head of his de­
partment or Independent establishment 
or agency, or Go\·ernment-owned or con­
trolled corporation, and when such over­
time hours arc reduced such rate of over­
time compensation shall be reduced pro­
portlona tely, 

<d> Employees whose basic rate or 
compensation Is fixed on an annual or 
monthly basis and adjusted from time to 
time In accordance with prevaUlng rates 
by '\\"age boards or similar ndmlnlstrati\'C 
authority serving the same purpose shall 
be entitled to o\·ertlme pay in accordance 
with the pro\·islons of section 23 of the 
Act or March 28, 1934 <U.S.C., 1940 edi­
tion, title 5, sec. 673c>. The rate of com­
pensation for each hour or O\'Crtlme em­
ployment or any such employee shall be 
computed as follows: 

(1) Ir the basic rate or compensation 
or the employee Is fixed on an annual 
basis, divide such basic rate of compen­
sation by two thousand and eighty 120EO> 
and multiply the quotient by one and 
one-half; and 

(2) If the basic rate of compensation 
or the eII\Ployee is fixed on a monthly 
basis, multiply such basic rate or com• 
pensatlon by twelve to derive a basic 
annual rate of compensation, d1\-'1de such 
basic annual rate or compensation bi 
two thousand eighty <2080>, and multiply 
the quotient by one and one-half. 

<c> Whene\·er, for the purpose or com• 
pntlng overtime pay under.these rei::u!a• 
tions, It Is necessary to convert a b:i~lc 
monthly or annual rate to a basic weekly, 
dally or hourly rate the following rules 
shall govern: 

(1 > A monthly rate shall be mulllplkd 
by 12 to derive an annual rate: 

<2> An annual rate shall be dhided b; 
52 to derl\·e a weekly rate: 

(3) A weekly rate shall be divided by 
40 to deri\·e an hourly rate; and 

(4) A dally rate shall be derived by 
multiplying nn hourly rate by the nurn• 
ber or dallY hours or semc~ requlrrd. 
CJIAPTER JJ. PERIODIC \VITill~-Cll.ADE S.IL-

AllY AD\'A.'iCE::.tCIT RtCtlLATJONS 

Part 1. Extent of Periodic Within-Grade 
Salarv Adr;ancement Regulations 

SEC. 101. Officers and employees to 
whom these regulations apply. These 
regulations apply to all.officers and em· 
pJoyees, except those who are appointed 
by the President, by and with the advice 
and consent of the Senate, who (a> are 
compensated on n per annum basis, <bl 
occupy permanent positions within th~ 

/ 
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Ecope of the compensation schedules 
fu;ed by the ClllSSlflcatlon Act or 1923, as 
amended. and <c> have not reached the 
maximum rate or compensation for the 
grade In which their positions are re­
spectively allocated. 

Part II. Dc/inition.s 

Ste. 201. Permanent positions. "Per­
manent positions" means positions other 
than those designated as temporary by 
Jaw and other than those established for 
definite periods of one year or less. Po­
sitions to which appointments are made 
under the War Service Regulations !or 
the duration or the war and s1't months 
thereafter are permanent positions with• 
1n the scope or this definition. 

SEC. 202. Posiiion.s within the &cope of 
the compcn3ation schedules fiZed bu the 
Cla.ssl/ication Act of 1923, as amended. 
upositlons v.ithln the scope of the com­
pensation schedules fiXed by the Classl• 
flcatlon Act of 1923, as amended", means 
positions In the departmental and field 
services, In the executive, legislative, and 
judicial branches, in Oo\·ernment-owned 
or Go\·ernment-controlled corPQratloris, 
and In the municipal government or the 
D:strict or Columbia, the compensation 
or v.hich has been fiXed on a per annum 
basis. pursuant to the allocation or such 
pruitlons to the appropriate grade either 
b; the Ci\·11 Service Commission or by 
administrative action or the depart­
ment. establishment, agency, or corpo­
ration concerned. In accordance with the 
compensation schedules or the Clnssill­
catlon Act or 1923, as amended. 

SEC. 203. Equir:alcnt increase in com­
;;ensation. <a> "Equi\"alent Increase In 
compensation" means any Increase or 
Increases In basic compensation which in 
total, at. the time such increase or in• 
creases are made, are equal to or greater 
than the compensation Increment In the 
lo-.:est grade In which the employee has 
!erved during the time period or twelve 
or cli;hteen months, as the case may be. 

•b> The following are not "equivalent 
II:creases In compensation"; 

t 1) Increases in basic rates or com• 
t:ensatlon provided by section 405 or the 
Federal Employees Pay Act of 1945; 

121 Rewards for superior accomplish• 
r.mt as prO\ided In sections 403 and 
40-1 or the Federal Employees Pay Act of 
l!H5; or 

13) Increases ns the result of the es­
tablishment or a new minimum rate for 
any class or positions In accordance with 
section 401 or the Federal Employees Pay 
Act or 1945. 

SEc. 204. Current c/!iciencu. "Current 
efficiency'' means the official efficiency 
rating on record appropriate for within­
grade salarY advancement purposes, in 
accordance with the uniform efficiency­
rating system. 

Si:c: 205. War transfer. "War trans­
fer" means any transfer authorized by 
the Civil Service Commission under 
E."(e<:utlve Order Nos. 8973 or December 
12. 1941, or 9067 or February 20, 1942, 
War Manpower Commission Directive 
No. X, or War Service Regulation IX, 
under conditions entitling the employee 
tQ reemployment In his former position 

or a position or like seniority, status, and 
pay. 

Ste. 206. Satisfactoru record on war 
transfer. "A satisfactory record on war 
transfer" means a record or finding that 
the transferred employee has been invol• 
untarily furloughed or terminated with• 
out cause such as would reflect on his 
suitability for reemployment In the Fed• 
eral service, from the position to ·which 
transferred. 

Ste. 207. Sert:ice in the merchant 
marine. "Service In the merchant ma• 
rinc" means service as an officer or mem­
ber of' the crew on or In connection with 
a vessel documented under the laws or 
the United States or a vessel owned by, 
chartered to, or operated by or ror the 
account or use o! the Administrator, War 
Shipping Administration. service as an 
enrollee In the United States Maritime 
Service on active duty, and, to such ex• 
tent as said Administrator shall pre­
scribe, any period awaiting assignment 
to such service and any period of educa• 
tlon or training ror such service in any 
school or Institution under the Jurisdlc• 
tlon or the Administrator. 

SEC, 208. Certificate of satis/actor11 
semce tn the mercha.nt marine. "Cer• 
tificate or satisfactory senice In the 
merchant marine" means the certificate 
issued by the War Shipping Admlnistra• 
tor pursuant to the Act or June 23, 1943, 
57 Stat. 162, U. S. Code, 1940 ed .. supp. 
IV, Title 50 app., secs. 1471-1475, pro• 
vldlng reemployment rights for persons 
who leave their positions to serve In the 
merchant marine. 

Part 111. Computation of Periods of 
Sen·ice 

SEC. 301. Serr:ice to be credited. In 
computing the periods or service required 
for within-grade salary advancements 
there shall be credited to such service: 

(al Continuous civilian employment In 
any branch (legislative. executive, or 
judicial), executive department, Inde­
pendent establishment or agency, or cor• 
poratlon or the Federal Government or 
in the municipal government or the Dis• 
trlct or Columbia. 

• (b) Time elapsing on annual, sick, or 
other leave with pay. • 

<c> Time elapsing In a non-pay status 
(Including break in service) not exceed• 
1ng thirty days within any one time 
period or twelve or eighteen months, as 
the case may be. 

<d> Service -rendered prior to absence 
on furlough or leave without pay where 
such absence Is In excess or thirty days 
but not exceeding one year. 

(e) Service in the armed forces, in the 
merchant marine. or on war transfer 
subject to the following conditions: The 
employee must have (1) left his position 
to enter the armed forces or the mer• 
chant marine, or to comply with a war 
transfer, (2) been separated under hon­
orable conditions from active duty ln the 
armed forces, or have received a certifi• 
cate of satisfactory service 1n the mer­
chant marine, or have a satisfactory 
record on war transfer, and <3> been re­
stored, reemployed, or reinstated in any 
permanent position within the scope o! 
the compensation schedules fL"<ed by the 

Classification Act o! 1923, as amended, 
under regulations of the Clrll Service 
Commission, or the provisions of any law 
providing for restoration or reemploy­
ment, or any other administrative pro­
cedure with respect to employees not sub• 
ject to civil service rules and regulations. 
Any employee entitled to be credited with 
service under this subsection shall also be 
entitled to credit for civilian employment 
prior to leaving his position to enter the 
armed forces or the merchant marine. or 
to comply with a war transfer, In ac­
cordance with subsections !n). <b>, (c), 
and (d> or this section. 
Pa.rt IV. Conditions ol Eligibility /or Pc• 

riodic Within-Grade Salary AdVrillCC• 
ments 

. Ste. 401 . Eligibility requirements and 
eOectii;e date. Officers and employees 
to whom these regulations apply sl1all be 
advanced In compensation succes.<.ively 
to the next higher rate within the grade 
at the beginning of the next pay period 
(Including July l. 1945 > following the 
completion of <al ench twelve months 
of service If such officers or employees 
are In grades in 'lvhlch the compensation 
increments are less than $200 per annum 
or (bl each eighteen months of service 
Ir such officers or employees are in grades 
in which the compensation Increments 
are $:?00 or more, subject to the follow• 
Ing conditions: 

(1) That no equivalent increase In 
compensation from any cause was re• 
celved during such period; 

(2l That an officer or employee shall 
not be aclvanced unless his current effi­
ciency rating Is "Good'' or better than 
"Good." 

<3> That the service and conduct o! 
such officer or employee are certified by 
the head o! the department or Inde­
pendent establishment or agency, or 
Government-owned or controlled corpo­
ration, or such official as he may desig• 
nate. as being otherwise satisfactory. 

SIC. 402. Ezceptions to conditions (2) 
and (3) sta.tc:cl. i 11 section 401. Conditions 
<2> and (3) or section 401 shall not apply 
upon the return to duty or any officer or 
employee (a> who, while serving under 
permanent. war service, temporary, or 
any other type or appointment. left his 
position to enter the armed forces or the 
merchant marine. or to comply with a 
war transfer, <b> who has been separated 
under honorable conditions from active 
duty In the armed forces, or hns received 
a certificate or satisfactory service In tho 
merchant marine. or has a satisfactory 
record on war transfer, and (c> who, 
under regulations o! the Commission 01· 
the provisions or any law provldinit for 
restoration or reemployment, or under 
nny other administrative procedure with 
respect to officers and employees not sub• 
ject to civil service rules and regulations, 
is restored. reemployed, or reinstated In 
a permanent position within the scope of 
the compensation schedules fl.'ted by the 
Classification Act of 1923. as amended, In 
which he would otherwise be eliglblt! tor 
within-grade salary advancement under 
these regulations. 

Part V. EDec.t of El!lcicncy-Rating 
Changes 

SEC. 501. Effect of e01cienc11-rnti,1q 
changes. In the event n ch:m;;e or ail· 
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justment is made in an officer's or em­
ployee's current cmclency rating, either 

,by administrative action or as the result 
of a review and dctcrmlnatlon by a board 
or review In accordance with the pro­
,·lslons of section 9 of the Classification 
Act or 1923, as amended, the employee's 
ellgiblllty for salary advancement shall 
be detennJned according to the emclency 
rating as changed or adjusted and other 
conditions •of the salary ad\·anccment 
plan, and any periodic within-grade 
salary advancement to which he may be 
entitled i;hall be made effective as of the 
date he would ha \•e rcceh•ed the ad\·ance­
ment had no error been made In the 
original rating. 

CllAPTrn In. :r."ICllT PAY DIFFERENl"IAL REGU­
LATIONS 

Part I. Extent oJ Night PaJI DitJercntial 
Regulations 

SEC. 101. Em7'lOJ1CCS to whom these 
regulations o.?PlJI. These regulations 
apply to all civilian omcers and em­
ployees In or under the execuU,·e branch 
of Ute United States Government, In­
cluding Government-owned or controlled 
corporations, except those specified in 
section 102 o! these regulations. 

SEC, 102. EmploJICCB to whom these 
regulations do not a?PlJI. These regula­
tions do not apply to: 

<at Elected officials: 
<b) Heads of departments or inde­

pendent establishments or agencies, in­
cludlng Government-owned or controlled 
corporations: l. e., heads of governmental 
establishments in the executive branch 
which are not component parts of any 
other such establishments. 

tc> Officers and employees In or un­
der the field scr,1ce o! the Post omce 
Department: 

Id) Employees whose basic compcnsa­
Uon Is 1lxcd and adjusted from time to 
time In accordance with prevalllng rates _ 
by wage boards or similar administra­
tive authority sen1ng the same pur­
pose: 

<e> Employees outside the continental 
limits or the United States, Including 
those In Alaska, who are paid ln accord­
ance with local prevalllng native wage 
rates for the area In which employed: 

<r1 Officers and employees o! the In­
land Waterwa)'S Corporation: 

<g> Offlcel's and employees of the 
Tennessee Valley Authority; 

( h > Individuals to whom the provl­
i;lons o! section 1 <a> o! the Act entitled 
"An Act to amend and clarlfy certain 
pro\•lslons of law relating to functions 
of the War Shipping Administration, 
nnd for other purposes", approved March 
24, 1943 <Publlc Law No. l 7-78tll 
Cong.>. arc nppllcable: 

, I> Officers and members of the United 
Slates Park Police and the White How;e 
Police: 

( J I Employees of the Transportation 
Corp!'! or the Army of the United States 
on \'esscls operated by the United States, 
,·essel cmplorees o! the Coast and Geo­
detic Survey, and vessel employees of the 
Panama Railroad Company; 

<kl Employees of the Bureau o! En­
,:ra,•ing and Printing who are entitled 
to a nli;ht pay differential under the Act 

of July 1, 1944 <Public Law 39t-78th 
Cong.): and 

(I) Employees who are entitled to ad­
ditional compensation for night work 
under any provision of Jaw other 
than section 301 o! the Federal Em­
ployees Pay Act o! 1945. 

Po.rt II. Definitions 

SEC. 201. Bo.s!c rate oJ com7'enso.tion. 
"Basic rate of compensation" means 
the rate of compensation fixed by law or 
administrative regulation !or the posi­
tion held by the officer or employee, ex­
clush·e of overtime compensation and 
extra pay for night or holiday work but 
inclusive o! <a> any salary differential 
for duty outside the continental United 
States, or In Alaska, and <bl the value 
or quarters. subsistence, and other main­
tenance allowances under section 3 of 
the Act of March 5, 1928, 45 Stat. 193, 
U. S. Code, Title 5, sec. 'lSa. 

SEC. 202. RegularlJI scheduled tour of 
dutJI. "Regularly scheduled tour o! 
duty" means the regular administrative 
\\'Orkweek prescribed by the general pub­
lic regulations Issued by the head o! a 
department or independent establish­
ment or agency, Including Government­
owned or controlled corporations, in ac­
cordance with section 301 (bl o! the 
Overtime Pay Regulations Issued by the 
Cl\11 Service Commission pursuant to 
the Federal Employees l?ay Act of 1945. 

-SEC. 203. Night work. "Night work" 
means that part of a regularly sched­
uled tour of duty which falls between 6 
o'clock p. m. and 6 o'clock a. m. 

S£c. 204. Night pay differential 
••Night pay differential'' means the ten 
percent Increase o\'er the omcer's or em­
ployee's basic rate of compensation, au­
thorized by section 301 o! the Federal 
Employees Pay Act o! 1945. 

Part 111. Night tvork and PaJ1mcnt of 
Night Ditlcrentio.l 

SEC. 301. Night pay diUerentfo.l au­
thorized. Any officer or employee to 
whom these regulations apply shall be 
entitled to a ten percent increase O\'er 
his basic rate of com1>ensatlon for all 
hours of night work, computed in ac­
cordance with section 302 <c) o! these 
regulations. 

SEC. 302. Computation of night pay 
diOercntio.l. <a> Leave. Payment of a 
night pay di!Ierentlal is not authorized 
during any period when the officer or 
employee ls In a lea\'e status. 

<b> Overtime. The night pay differ­
ential shall not be Included In the basic 
rate of compensation in computing any 
o\·ertime compensation to which the offi­
cer or employee may be entitled. 

<c> CompUtation of rate of night pau 
ditlerentio.L Whene\'er It Is necessary to 
convert a basic monthly or annual rate to 
n basic weekly, daily, or hourly rate for 
the purpose of computing the amount of 
the night pay differential, the following 
rules shall govern: 

1. A monthly rate shall be multiplied 
by 12 to derive an annual rate; 

2. An annual rate shall be divided by 52 
to derl\·c a weekly rate; 

3. A weekly rate shall be dl\'lded by 40 
to deri\·e an hourly rate: and 

4. A dally rate shall be derived by 
multiplying an hourly rate by the num­
ber of daily hours or service required. 

U. S. Civil Service CommJsslon. 
Approved: June 29, 1S45. 

H. B. Mrrcm:u., 
LUCILE FOSTER MCMILLIN, 
ARTHUR S. Fl.omrn. 

Commissioners. 
THE WmTE HOUSE, 

June 30, 19.JS. 

Approved: HARRY s. TRU?dAN 

(F. R. Doc. 45-11902; Flied, July 2, 19!5; 
5:03 p. m.J 

EXECUTlYE ORDER 9ji9 

AHENDMENT OF EXECUTIVE ORDER No. 8937 
OF NovorBER 7. 1941, -Exn:mm,c THE 
PEltIOD OF ELICIBILITY ON' CIVIL. SERVICE 
RECtsTEJIS OR. LisTs OF PERSONS WHO 
SERVE IN THE AJl?,IEI) FORCES OF Tl!E 
UNittD STATES 

By Virtue of the authority \'ested In me 
by section 2 of the CiVil Service Act <:!:? 
Stat. 403, 404>, and In order to extend 
the period o! time for applying !or the 
benefits of Executive Order No. 8937 of 
November 7. 1941, entitled "Extending 
the period of Eligibility on Chil Service 
Registers or Lists or Persons Who Serve 
in the Armed Forces or the United 
States", It Is ordered that the pro\•iso 
contained in the said order be. and lt Is 
hereby, amended to read as follows: 

"Provided, That such persons sh:ill 
notify the Civil Service Commission 
within 90 days after termination o! their 
service In the armed forces or o! hos­
pitalization continuing after discharge 
!or a period of not more than one yc;ar.'' 

This order shall be effective ns of De­
cember 8, 1944. 

HARRY S. TRUMAN 

THE WHITE HOUSE, 
June 30, 1915. 

(F, R. O.X. 45--11899; Filed, .July 2, 19-1S; 
5:03 p. m.) 

EXECVTn'E onDER 9550 

MIENDKE?>-Y OF Exl:CUTIVE ORDER No. 1888 
OF FEBRUARY 2, 1914, AS .MIENDED, RE­
LATING TO CONDmONS OF EJ41'Lovm. .. r 
IN' nu: SERVICE OF THE PAN.UlA CASAL 
AND THE PANAMA RAILROAD C0W'A:IT ON 
THE lsnutUS OF PANAMA 

By virtue or the authority vested in me 
by section 81 o! title 2 o! the Canal Zone 
Code, as amended by section 3 of the act 
approved JuJy 9. 1937, 50 Stat. 487, Jt is 
hereby ordered as follows: 

SEC, 1. Paragraph 31 of Executive Or­
der No. 1888 of February 2. 1914. ns 
amended by Executive Order No. 2514 of 
January 15, 1917, ls hereby amended to 
read as follows: 

••31. Leave taken shall be paid for at 
the same rate as that which the employca 

-

' 
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SALARY AND WAGE ADMINISTRATION IN THE 
FEDERAL SERVICE 

MONDAY, MAY 14, 1945 

HousE OF REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON THE CIVIL SERVICE, 

. Washington, D. 0. 
The subcommittee met at 10:30 n. m., Hon. Henry M. Jackson, of 

Washington (chairman of the subcommittee) presiding. 
Present: Messrs. Jackson, Miller of California, Combs, of Texas, 

and Vursell, of Illinois, members of the subcommittee. 
Also present: Mr. Edward H. Rees of Kansas. 
Mr. JACKSON. The subcommittee will come to order. Congress­

man Ramspeck, a short time ago, appointed a special subcommittee to 
deal with the question of pay-raise legislation. He appointed me as 
chairman, and the other members of the subcommittee are Congress­
man Miller of California, Congressman Combs, of Texas, Congress­
man Herter, of Massachusetts, and Congressman Vursell, of lliinois .. 

I believe all the members have a copy of the report and study that. 
was made by Mr. McCormack and his staff in connection with th& 
pay structure of the executive branch of the Federal Government 

I personally want to compliment Colonel McCormack and his staff 
for the excellent job which they have done in compiling this informa­
tion. It certainly will be most helpful to the committee. 

I think that the members of the subcommittee will find that the pay 
structure of the executive branch of the Government is a bit compli­
cated, because there are so many different laws and Executive orders 
that affect the various categories of employment, making it difficult 
to understand the entire picture without an analysis such as the one 
which the staff headed by Mr. McCormack has made possible for us. 

At this point in the record the bills under consideration by the 
subcommittee will be inserted. 

(The bills referred to are as follows:) 

lH. R. 2497, 79th Cong., 1st sess.) 

A BILL To improve salary and wage administration in the Federal service; to provide pay for overtime­
and for night and holiday worki to amend the Classification Act of 1923, as amended; and for other pill' 
poses. 

Be it enacted by the Senate and House of Representatives of the United Statea 
o.f America in Congress asRembled, 

TITLE I -COVERAGE 

GENERAL COVERAGE 

SEc. 101. That the provisions of this Act shall, except as otherwise expressly 
stated, apply to all civilian officers and employees in or under the executive 
branch of the United States Government, including Government-owned or con ... 
trolled corporations. and to those employees of the District of Columbia municipal 

1 
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(c) Determinations by the Director of numbers· of employees and man-months 
of employment required shall be by such appropriation units or organization units 
as he may deem appropriate. • 

(d) The Director of the Bureau of the Budget shall maintain a continuous study 
of all appropriations and contract authorizations in relation to peY-sonnel employed 
and shall, under such policies as the President may prescribe, reserve from ex­
penditure any savings in salaries, wages, or other categories of expense which he 
determines to be possible as a result of reduced personnel requirements. Such 
reserves may be ~leased by the Director for expenditure only upon a satisfactory 
showing of necess1ty. , 

(e) As used in this section-
(!) the term" United States" shall include the Territories and possessions; 
(2) the term ''full-time civilian employees" shall include full-time inter­

mittent (when actually employed), $1 per year, without compensation, and 
casual workers, as defined by the Civil Service Commission; and 

(3) the term "part-time civilian employment" shall include part-time 
employment by intermittent (when actually employed), $1 per year, without 
compensation, and casual workers, as defined by the Civil Service Com-
mission. . 

(f) Until the cessation of hostilities in the present war as proclaimed by the 
President, the proYisions of this section shall not be applicable to employees of 
the War and Na,·y Departments except those who are subject to the provisions of 
title I of this Act. 

.APPROPRIATION A UTHOIUZED 

SEc. 407. There are hereby authorized to be appropriated such sums as may be 
necessary to carry out the provisions of this Act. 

SEc. 408. Amounts payable under the provisions of this Act, other than as an 
increase in the basic rates under title Ill or under section 403, shall not be con­
sidered in determining the amount of a person's annual income or annual rate of 
compensation for the purposes of paragraph II (a) of part III of Veterans Regu­
lation Numbered 1 (a), as amended, or section 212 of title II of the Act entitled 
"An Act making appropriations for the legislative branch of the Government for 
the fiscal year ending June 30, 1933, and for other purposes", approved June 30, 
1932, as amended. 

REPEAL OF CONFLICTING PROVISIONS OF EXISTING LAW 

SEc. 409. AH laws or parts of laws in conflict with the provisions of this Act 
are hereby repealed. • 

EFFECTIVE DATE 

SEc. 410. This Act shall take effect on July 1, 1945. 
Passed the Senate May 17 (legislative day, April 16), 1945. 
Attest: LESLIE L. BIFFLE, Secretary. 

Mr. JACKSON. We will hear first from the Government witnesses. 
and then from the employee representatives. This morning Mr, 
Arthur Flemming, Commissioner of the Civil Service Commission, 
will be our first witness. Mr. Flemming. 

STATEMENT OF HON. ARTHUR S. FLEMMING, MEMBER OF THE 
CIVIL SERVICE COMMISSION, WASHINGTON, D. 0. 

Commissioner FLEMMING. Mr. Chairman and members of the sub­
committee, the current consideration by the Congress of the United 
States of the pay schedules for salaried Federal employees has done 
more, it seems to us, to lift the morale of those em·ployees than anything 
which has been said or done since the beginning of the war. They 
realize that government as an cm•ployer is vitall1 intcr~ted in those 
human problems in which all employers must be interested if they ~r~ 
to obtain the maximum possible contribution of time, energy, and 
talents from their employees. 
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And this consideration of these pay problems has done more to add 
to the attractiveness of Government service as a career than anything 
that has been said or done in recent years. 

Government will have tremendous responsibilities to discharge 
until the war with Japan is over. Government will likewise have 
tre1nendous responsibilities to discharge following the cessation of 
hostilities. If it iE to discharge these responsibilities efficiently, it 
must attract and hold the services of the best qualified persons. 
Government as an employer cannot expect to attract and hold the 
services of outstanding personnel unless it demonstrates its interest 
in those human problems which its employees are called upon to face 
and to solve. 

Mr. Chair1nan, I would like to add to what you have said about the 
study that has been made by the staff of this committee. I think, 
certainly, insofar as recent years are concerned, that this is the first 
comprehensive presentation of the salary structure of the Federal 
Govermnent as it affects the executive branch. I have had the oppor­
tunity of going through it, and I feel that it is an excellent job and 
that it sets forth the complicated situation in just as simple and brief 
a manner as it is possible to set it forth; and I think the fact that this 
committee called upon its staff to go into the matter in the way- in 
which it has does mean a great deal to the executive branch and to the 
employees that comprise the executive branch. 
, H. :a. 2497, one of the bills before you, embodies pJl of the recom­
mendations relative to pay adjustments which were incorporated in 
a message transmitted by tqe Civil Service Commission to the Presi­
dent of the Senate and to the Speaker of the House of Representatives. 

H. R. 2703 embodies the same recommendations, with the addition 
of a section calling for an increase of 15 percent in basic rates of 
compensation. 

The principal provisions of H. R. 2703 are comparable to the 
provisions contained in S. 807, a bill introduced by Senator Downey, 
the chairman of the Senate Civ.il Service Committee. . 

The Civil Service Commission endorses enthusiastically the prin­
ciples underlying the provisions contained in H. R. 2703. 

In connection with the submission of a formal report on S. 807 we 
were authorized by the Director of the Bureau of the Budget to state 
that the legislation contained in that bill would he in accord with the 
program of the President of the United States. 

The overtime-pay provisions of H. R. 2703 and H. R. 2497 affect 
approximately 1,525,000 positions in the executive branch of the 
Government; the provisions relating to amendments to the Classifica­
tion Act of 1923, including the section in H. R. 2703 calling for :an 
increase in basic rates of pay, affect approximately I,220,000 positions 
in the executive branch. 

I am g9in~ to discuss, first of all, the provisions relative to an in­
crease in basic rates of compen~ation. 

Congress should, in our judgment, grant to the salaried Federal 
employees, subject to the Classification Act of 1923, an increase of 
15 percent in basic rates of compensation as provided for in section 
406 of H. R. 2703. 

Mr. VuRsELL. Mr. Chairman, is the witness open to qu~tions at 
this time, or later? 

78101-4G-2 
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Mr. REES. It was assumed that he wouldn't hire a person for more 
than 40 hours. 

Mr. FLEMMING. That is right. 
!vir. REES. And to keep him from hiring an employee for more than 

40 hours you penalized the operator, the employer, to hold him down. 
• Mr. FLEMMING. That is right. 
Mr. REES. So it wouldn't cost him so much. 
Mr. FLEMMING. That is right. 
Mr. REES. So now it is brought into the Government and we 

penalize the Government if they hire a man for more than 40 hours. 
Mr. FLEMMING. That is right. 
Mr. REES. It was not intended so much to give the man the money 

as it was to hold down the hours of work. 
Mr. FLEMMING. That is right. Just before you came in, Congress­

man Rees, I pointed out that as a permanent proposition an overtime 
pay policy of this kind was desirable, particularly if there is a tight 
control over appropriations, because then before the administrator 
decides to work his people overtime he has got to figure out where the 
money is coming from in order to work them overtime, and if he is 
under that kind of pressure he will do a better job of planning his 
work so as not to make it necessary for his employees to work overtime. 

Mr. REES. And when Congress way back in 1923 or 1924 decided 
to pay a certain group time and a half for overtime it was because 
they were mechanics and so forth, they belonged to labor unions, 
where- time and a half prevailed. 

Mr. FLEMMING. That is right. 
Mr. REES. And at that time the percentage was comparatively 

small anyhow. 
Mr. FLEMMING. Yes. 
Mr. REES. That is to -say, only a small percentage at tha ttim 

were under the time and a half rule; isn't that correct? , 
\:fr. FLEMMING. That is right. 
Nlr. REES. Now, the thing has grown to where almost half are in 

one category and half in the other. . , 
!\1:r. FLEMMING. Yes. And in some of our establishments that 

provides an awkward situation because you have got about half 
getting overtime pay at time and a twelfth, -and the others getting 
it at true time and a ha1f. . 

Our whole concept of what is sound wage policy has evolved since 
1923 to a considerable degree. I am in complete agreement with you. 
Our feeling is that now the time has come to put these employees 
under the classification law on a comparable basis as {ar as overtime 
is concerned. 

Mr. REES. Why don't you just put them under one control and 
be done with it? 

~fr. FLEMMING. Congressman, I think that I could sit down with 
you and in a rather detailed way indi(:ate the very difficult admini~­
trative problems that would de-velop 1f you attempted to take this 
class of employment and handle it on a wap:e-board basis. I am not 
sayi!}g it can't be done but it would makP. n ·t~Pry complicated picture. 

Mr. REES. Your business is nothing hut staffing these agencies; 
you have nothing to do with classifyin~. 

!\-Ir. FLEMMING. Yes, we do, as. far u.s the cPnt~al offices of these 
agencies are concerned. ~ · · ·> •l: 1.:,.,: 
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