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CERTIFICATE�OF�INTEREST�

Counsel�for�Jacki�Easlick�LLC�and�JE�Corporate�LLC�certifies�the�following:�

1.��Represented�entities.�Provide�the�full�names�of�all�entities�represented�by�
undersigned�counsel�in�this�case.��

Jacki�Easlick�LLC,�and�JE�Corporate�LLC.�

2.��Real�Parties�in�Interest.�Provide�the�full�names�of�all�real�parties�in�interest�for�
the�entities.�Do�not�list�the�real�parties�if�they�are�the�same�as�the�entities.��

None.�

3.��Parent�Corporations�and�Stockholders.�Provide�the�full�names�of�all�parent�
corporations�for�the�entities�and�all�publicly�held�companies�that�own�10%�or�more�
stock�in�the�entities.��

None.�

4.��Legal�Representatives.�List�all�law�firms,�partners,�and�associates�that�(a)�
appeared�for�the�entities�in�the�originating�court�or�agency�or�(b)�are�expected�to�
appear�in�this�court�for�the�entities.�Do�not�include�those�who�have�already�entered�
an�appearance�in�this�court.��

None.�

5.��Related�Cases.�Other�than�the�originating�case(s)�for�this�case,�are�there�related�
or�prior�cases�that�meet�the�criteria�under�Fed.�Cir.�R.�47.5(a)?�If�yes,�concurrently�
file�a�separate�Notice�of�Related�Case�Information�that�complies�with�Fed.�Cir.�R.�
47.5(b).��

No.�

6.��Organizational�Victims�and�Bankruptcy�Cases.�Provide�any�information�
required�under�Fed.�R.�App.�P.�26.1(b)�(organizational�victims�in�criminal�cases)�
and�26.1(c)�(bankruptcy�case�debtors�and�trustees).��

Not�applicable.�

�
Dated:��November�19,�2024� ��/s/�Stanley�D.�Ference�III� �

������Stanley�D.�Ference�III�
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�

INTRODUCTION�

Appellants�Jacki�Easlick�LLC�and�JE�Corporate�LLC1�(collectively,�the�

“Jacki�Easlick�Companies”)�are�small�businesses�owned�by�Jacki�Easlick�(“Ms.�

Easlick”),�who�designed�an�innovative�hanger�for�handbags�sold�by�her�two�

businesses.��The�Jacki�Easlick�Companies�have�been�plagued�by�a�stream�of�online�

counterfeit�vendors�selling�imitations�of�Ms.�Easlick’s�product,�the�TOTE�

HANGER®,�which�is�protected�by�U.S.�Patent�No.�D695,526�(“the�‘526�patent”).���

To�stem�the�tide�of�cheap�infringements�crushing�their�businesses,�the�Jacki�

Easlick�Companies�filed�a�lawsuit�against�67�online�sellers�infringing�the�‘526�

patent�and�sought�both�a�temporary�restraining�order�and�a�preliminary�injunction.��

The�Easlick�Companies�supported�both�motions�with�a�memorandum�and�three�

declarations.��The�Mesiti�Declaration�provided�expert�testimony�on�the�prior�art�

cited�in�the�‘526�patent,�the�construction�of�the�claim�of�the�‘526�patent,�the�

infringement�of�the�‘526�patent�by�the�defendants,�and�the�validity�of�the�‘526�

patent.��The�Easlick�Declaration�and�Ference�Declaration�included�testimony�

establishing�the�irreparable�harm�being�incurred�by�the�Jacki�Easlick�Companies.�

�
1��JE�Corporate�LLC�is�the�owner�of�the�intellectual�property�created�by�Ms.�Jacki�
Easlick�and�Jacki�Easlick�LLC�sells�the�products�incorporating�Ms.�Easlick’s�
designs.�
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The�district�court�entered�a�temporary�restraining�order�against�all�67�online�

sellers,�set�a�hearing�on�the�preliminary�injunction�motion,�and�set�a�date�for�any�

opposition�briefs�by�the�defendants.��No�defendant�submitted�an�opposition�to�the�

preliminary�injunction�by�the�date�set�by�the�district�court,�but�the�day�before�the�

hearing,�Appellee�Accencyc�US�(“Accencyc”),�a�Chinese�company,�filed�a�five-

page�opposition�to�the�preliminary�injunction�motion�which�addressed�only�a�single�

issue:�Accencyc’s�opposition�argued�that�the�Jacki�Easlick�Companies�were�not�

likely�to�succeed�on�the�merits�because�the�accused�product�had�certain�differences�

from�the�TOTE�HANGER®.�Accencyc’s�opposition�contained�only�attorney�

argument�on�these�purported�differences;�it�did�not�contain�any�supporting�

evidence,�nor�did�it�argue�there�was�no�irreparable�harm�to�the�Jacki�Easlick�

Companies.���

The�district�court�subsequently�entered�a�preliminary�injunction�against�all�

of�the�defendants�except�Accencyc,�but�denied�the�Jacki�Easlick�Companies’�

motion�for�a�preliminary�injunction�against�Accencyc.�The�district�court’s�decision�

improperly�determined�that�the�Jacki�Easlick�Companies�failed�to�establish�

likelihood�of�success�on�infringement�by�adopting�Accencyc’s�approach�of�

focusing�on�differences�in�minor�details�between�Accencyc’s�product�and�the�

individual�features�of�the�‘526�patent’s�design�instead�of�considering�the�overall�

design�in�the�context�of�the�prior�art,�as�required�by�this�Court’s�precedent.���
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Furthermore,�even�though�Accencyc�did�not�contest�the�Jacki�Easlick�

Companies’�contention�that�they�would�suffer�irreparable�harm�in�the�absence�of�a�

preliminary�injunction,�the�district�court�found�the�Jacki�Easlick�Companies�had�

failed�to�submit�sufficient�evidence�of�their�irreparable�harm.�In�its�opinion,�

however,�the�district�court�cited�only�to�the�arguments�in�the�Jacki�Easlick�

Companies’�memorandum,�without�discussing�or�even�acknowledging�any�of�the�

evidence�contained�in�the�declarations.�Thus,�it�appears�that�the�district�court�

inadvertently�overlooked�the�fact�that�the�Jacki�Easlick�Companies�had�submitted�

supporting�evidence.���

This�Court�reviews�the�district�court’s�denial�of�a�preliminary�injunction�

under�an�abuse�of�discretion�standard.��Here,�the�district�court�abused�its�discretion�

when�it�applied�the�wrong�legal�standard�to�its�finding�that�the�Jacki�Easlick�

Companies�failed�to�establish�likelihood�of�success�on�the�merits�and�when�it�

erroneously�believed�that�the�Jacki�Easlick�Companies�had�failed�to�submit�

evidence�establishing�irreparable�harm.�Accordingly,�the�Jacki�Easlick�Companies�

respectfully�request�that�this�Court�vacate�the�district�court’s�denial�of�the�motion�

for�a�preliminary�injunction�as�to�Accencyc�and�remand�for�reconsideration�

consistent�with�this�Court’s�precedent.���
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STATEMENT�OF�RELATED�CASES�

� This�case�has�not�previously�been�before�this�Court.��At�the�district�court,�

this�online�infringement�case�involved�multiple�defendants.��Jacki�Easlick�LLC�v.�

CJ�Emerald,�No.�23-2000�(W.D.�Pa.)�(Judge�Stickman).��In�this�Court,�the�Jacki�

Easlick�Companies’�appeals—both�as�to�Accencyc—from�the�denial�of�the�Jacki�

Easlick�Companies’�motion�for�a�preliminary�injunction�and�denial�of�the�Jacki�

Easlick�Companies’�motion�for�reconsideration�of�the�denial�of�the�motion�for�

preliminary�injunction�have�been�consolidated.��The�case�is�still�pending�before�the�

district�court�as�to�the�sole�remaining�defendant,�Accencyc.��All�other�defendants�

are�no�longer�in�the�district�court�case,�either�having�been�terminated�or�having�had�

a�default�judgment�entered.��Other�than�this�district�court�case,�the�Jacki�Easlick�

Companies�are�unaware�of�any�other�case�or�proceeding�that�is�in�any�way�related�

to�this�case,�whether�completed,�pending,�or�about�to�be�presented�before�this�court�

or�any�other�court�or�agency,�state�or�federal.�Other�than�this�district�court�case,�

there�are�no�cases�pending�in�any�court�or�agency�that�will�directly�affect�or�be�

directly�affected�by�the�Federal�Circuit’s�decision�in�this�appeal.�

STATEMENT�OF�JURISDICTION�

� This�Court�has�jurisdiction�over�this�appeal�under�28�U.S.C.�§�1292(a)(1)�

and�(c)(1).��“Taken�together,�these�subsections�provide�that�this�court�has�exclusive�

jurisdiction�over�appeals�from�interlocutory�orders�‘granting,�continuing,�
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modifying,�refusing�or�dissolving�injunctions,’�28�U.S.C.�§�1292(a)(1),�in�any�case�

over�which�this�court�would�have�jurisdiction�of�an�appeal�under�§�1295.”��Procter�

&�Gamble�Co.�v.�Kraft�Foods�Glob.,�Inc.,�549�F.3d�842,�846�(Fed.�Cir.�2008)�

STATEMENT�OF�THE�ISSUES�

� 1.�� Whether�the�district�court�abused�its�discretion�when�it�applied�the�

wrong�legal�standard�when�analyzing�the�Jacki�Easlick�Companies’�likelihood�of�

success�on�the�merits�on�their�design�patent�infringement�claim�by�comparing�

individual�design�features�rather�than�the�overall�appearance�of�the�products�and�by�

failing�to�consider�the�designs�in�the�context�of�the�prior�art?�

� 2.�� Whether�the�district�court�abused�its�discretion�when�it�found�that�the�

Jacki�Easlick�Companies�did�not�provide�evidence�that�they�were�suffering�

irreparable�harm,�when�Accencyc�did�not�contest�the�issue�before�the�district�court�

and�the�district�court�was�apparently�unaware�of�the�evidence�that�the�Jacki�Easlick�

Companies�submitted�to�establish�irreparable�harm?���

STATEMENT�OF�THE�CASE�

The�TOTE�HANGER®�was�not�the�first�device�for�hanging�purses�on�closet�

rods;�there�were�a�number�of�such�closet�hooks�at�the�time�Ms.�Easlick�invented�

the�TOTE�HANGER®.�(Appx235;�Appx220-22;�Appx333-361)�Ms.�Easlick’s�

innovation�was�her�design,�which�added,�most�notably,�a�90-degree�orientation�
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between�the�top�hook�and�the�bottom�hook.�(Appx223)��The�TOTE�HANGER®�is�

shown�below:�

(Appx391)�

The�TOTE�HANGER®�sold�well�until�the�defendants�entered�the�online�

marketplace�with�products�that�copied�Ms.�Easlick’s�design.�(Appx65,�¶�48)�

Photographs�of�the�TOTE�HANGER®�and�Accencyc’s�product�appear�below:�

TOTE�HANGER®�(Appx6422)� Accencyc’s�Product�(Appx376)�

� �
�

�
2��Although�this�particular�picture�was�not�before�the�district�court,�pictures�of�the�
actual�product�were�included�in�the�Complaint.��(Appx058)�The�actual�product�was�
also�before�the�district�court�on�the�motion�for�reconsideration.�(Appx642)���
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After�the�defendants�began�selling�their�infringing�products,�sales�of�the�

TOTE�HANGER®�plummeted.�(Appx65,�¶�48)�To�stem�the�tide�of�cheap�

infringements�crushing�their�businesses,�the�Jacki�Easlick�Companies�filed�a�

lawsuit�against�67�online�sellers�infringing�the�‘526�patent�and�sought�both�a�

temporary�restraining�order�and�a�preliminary�injunction.��In�support�of�the�

requests�for�injunctive�relief,�Ms.�Easlick�testified�that�the�defendants’�sales�of�the�

accused�products�were�causing�irreparable�harm�to�the�Jacki�Easlick�Companies’�

goodwill�and�reputation,�irreparable�harm�to�the�Jacki�Easlick�Companies’�brand,�

consumer�confusion,�false�association,�and�loss�of�ability�to�attract�investors�and�

markets�for�the�Jacki�Easlick�Companies’�products.�Easlick�Dec.�(Appx87-90,�¶¶�

19,�20,�22,�23,�27)�

After�reviewing�all�the�evidence,�the�district�court�entered�a�temporary�

restraining�order�against�each�of�the�67�defendants,�including�Accencyc,�

restraining�them�from�“unauthorized�and�unlicensed�use�of�the�Plaintiffs’�Patent�in�

connection�with�the�distribution,�marketing,�advertising,�offering�for�sale,�or�sale�of�

any�Infringing�Products.”�(Appx553)�The�district�court�then�scheduled�a�hearing�on�

the�request�for�a�preliminary�injunction�on�December�19,�2023,�with�a�briefing�

schedule�requiring�the�defendants�to�submit�any�opposition�by�December�11,�2023.��

(Appx656,�Doc.�27)�The�Jacki�Easlick�Companies�timely�submitted�their�brief,�but�

no�defendant�submitted�a�brief�on�the�date�the�district�court�set�for�opposition�
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briefs.�On�December�18,�2023,�one�day�before�the�hearing,�however,�Accencyc�

submitted�a�brief�opposing�the�issuance�of�a�preliminary�injunction.��(Appx658,�

Doc.�48)�

Following�the�hearing,�the�district�court�ruled�that�the�Jacki�Easlick�

Companies�had�not�established�a�likelihood�of�succeeding�in�proving�that�

Accencyc�was�infringing�on�the�‘526�patent�and�that�the�Jacki�Easlick�Companies�

had�not�submitted�sufficient�evidence�of�irreparable�harm�to�support�an�injunction.�

(Appx18-19)�The�Jacki�Easlick�Companies�filed�a�motion�for�reconsideration�with�

the�district�court�and�then�filed�an�appeal�of�the�denial�of�the�preliminary�

injunction.��

In�support�of�their�motion�for�reconsideration,�the�Jacki�Easlick�Companies�

offered�additional�evidence�regarding�irreparable�harm.�This�additional�evidence�

provided�detail�on�the�irreparable�harm�identified�in�the�motion�and�supporting�

affidavits.�Specifically,�the�new�declaration�of�Ms.�Easlick�discussed�interactions�

with�specific�stores�and�online�platforms�and�provided�more�detail�about�the�

economic�and�reputational�harm�caused�by�the�infringers.�See�Easlick�Dec.�

(Appx636-640,�¶¶��30�–�40)�

While�the�appeal�of�the�denial�of�the�preliminary�injunction�was�pending�

before�this�Court,�the�district�court�denied�the�Jacki�Easlick�Companies’�request�for�

reconsideration,�stating�that�the�district�court�would�not�consider�the�newly�
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submitted�evidence�because�it�had�been�available�to�the�Jacki�Easlick�Companies�at�

the�time�they�filed�their�original�motion.�(Appx26-28)�The�Jacki�Easlick�

Companies�then�filed�an�appeal�from�the�district�court’s�denial�of�the�request�for�

reconsideration.�(Appx645)��The�Jacki�Easlick�Companies’�two�appeals�have�been�

consolidated.�

SUMMARY�OF�THE�ARGUMENT�

� The�district�court�denied�the�Jacki�Easlick�Companies’�motion�for�a�

preliminary�injunction�based�on�its�findings�that�the�Jacki�Easlick�Companies�had�

not�established�likelihood�of�success�on�the�merits�or�irreparable�harm.�Starting�

with�the�district�court’s�conclusion�regarding�likelihood�of�success�on�the�merits,�

the�district�court�applied�the�wrong�legal�standard,�and�therefore�abused�its�

discretion.�

The�patent�at�issue�in�this�action�is�a�design�patent.�To�evaluate�a�claim�of�

design�patent�infringement,�the�court�must�apply�the�“ordinary�observer”�test,�

considering�whether�the�“accused�article�embodies�the�patented�design�or�any�

colorable�imitation�thereof.”�This�test�turns�on�similarities�of�the�overall�design,�

not�of�individual�ornamental�features�considered�in�isolation.�

Although�the�district�court�articulated�the�correct�legal�standard,�the�court�

actually�applied�an�incorrect�standard.�The�TOTE�HANGER®�is�a�hook�for�hanging�

purses�on�a�closet�rod.�Prior�to�Ms.�Easlick’s�design�of�her�novel�product,�a�variety�
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of�purse�hooks�already�existed�(the�prior�art).�Ms.�Easlick’s�design�differed�from�

the�prior�art�in�that�the�hook�for�the�purse�was�rotated�90�degrees�from�the�hook�for�

the�closet�rod.�It�contained�two�similarly�shaped�hooks,�with�knobs�on�the�end�of�

each�hook,�and�was�easily�and�immediately�distinguishable�from�the�prior�art.�

In�its�opposition�to�the�Jacki�Easlick�Companies’�motion�for�the�preliminary�

injunction,�Accencyc�improperly�focused�on�individual�minor�details�of�the�TOTE�

HANGER®�and�the�accused�product,�misleading�the�district�court.�Specifically,�

Accencyc�relied�on�the�“corkscrew”�shape�of�the�section�connecting�the�two�hooks,�

the�flare�at�the�end�of�the�top�hook,�and�the�shape�of�the�balls�at�the�end�of�the�

hooks�in�the�TOTE�HANGER®.�Because�these�specific�elements�were�not�identical�

in�the�accused�product,�Accencyc�argued�and�the�district�court�improperly�

concluded,�the�products�were�“plainly�dissimilar.”�The�district�court�abused�its�

discretion�when�it�relied�on�these�specific�individual�ornamental�features�instead�of�

considering�the�two�products�wholistically.�If�the�correct�legal�standard�is�applied�

by�considering�the�overall�appearance�of�the�two�products,�as�compared�to�the�prior�

art,�the�evidence�before�the�district�court�demonstrated�that�the�Jacki�Easlick�

Companies�had�a�likelihood�of�success�on�the�merits.��

With�respect�to�the�district�court’s�finding�that�there�was�no�irreparable�

harm,�the�district�court�based�its�finding�on�its�conclusion�that�the�Jacki�Easlick�

Companies�had�not�introduced�evidence�to�establish�irreparable�harm�and�instead�
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were�relying�on�conclusory�assertions�in�their�memorandum.��In�fact,�the�Jacki�

Easlick�Companies�supported�the�assertions�in�their�memorandum�with�the�

evidence�in�Ms.�Easlick’s�and�Mr.�Ference’s�declarations,�which�they�filed�with�

their�complaint.�The�evidence�in�the�declarations�established�that�the�defendants’�

sales�of�the�accused�products�were�causing�irreparable�harm�to�the�Jacki�Easlick�

Companies’�goodwill�and�reputation,�irreparable�harm�to�the�Jacki�Easlick�

Companies’�brand,�consumer�confusion,�false�association,�and�loss�of�ability�to�

attract�investors�and�markets�for�the�Jacki�Easlick�Companies’�products—precisely�

the�type�of�harm�that�this�Circuit�has�found�to�constitute�irreparable�harm.��

In�its�opposition�to�the�Jacki�Easlick�Companies’�motion�for�a�preliminary�

injunction,�Accencyc�did�not�even�mention�irreparable�harm,�much�less�attempt�to�

controvert�these�declarations.�Furthermore,�the�district�court�had�previously�found�

the�declarations�sufficient�to�support�its�issuance�of�a�temporary�restraining�order.�

Accordingly,�while�the�Jacki�Easlick�Companies�had�additional�evidence�related�to�

the�harm�they�have�suffered,�they�did�not�understand�that�the�district�court�might�

want�additional�evidence�in�light�of�the�district�court’s�prior�issuance�of�a�

temporary�restraining�order�based�on�the�original�evidence�and�the�lack�of�any�

challenge�on�that�issue�from�Accencyc,�and�therefore�did�not�supplement�the�

record�on�this�issue.��
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Accordingly,�the�Jacki�Easlick�Companies�respectfully�request�that�this�

Court�vacate�the�district�court’s�ruling�and�remand�the�case�with�clarification�on�

the�standard�for�evaluating�infringement�of�a�design�patent�and�for�consideration�of�

the�Jacki�Easlick�Companies’�evidence�of�irreparable�harm.�

STANDARD�OF�REVIEW�

� In�general,�this�Court�reviews�a�grant�or�denial�of�a�preliminary�injunction�

using�the�law�of�the�regional�circuit.�Trebro�Mfg.,�Inc.�v.�Firefly�Equip.,�LLC,�748�

F.3d�1159,�1165�(Fed.�Cir.�2014).�“However,�the�Federal�Circuit�has�itself�built�a�

body�of�precedent�applying�the�general�preliminary�injunction�considerations�to�a�

large�number�of�factually�variant�patent�cases�and�gives�dominant�effect�to�Federal�

Circuit�precedent�insofar�as�it�reflects�considerations�specific�to�patent�issues.”�Id�

(quoting�Mikohn�Gaming�Corp.�v.�Acres�Gaming,�Inc.,�165�F.3d�891,�894�(Fed.�

Cir.�1998)�(cleaned�up)).�Both�the�Third�Circuit�and�the�Federal�Circuit�review�the�

denial�of�a�preliminary�injunction�motion�for�an�abuse�of�discretion.�See�Little�v.�

Jones,�607�F.3d�1245,�1250�(10th�Cir.�2010)�(Federal�Circuit’s�standard�of�review�

for�the�denial�of�a�preliminary�injunction�is�abuse�of�discretion)�and�Constructors�

Ass'n�of�W.�Pennsylvania�v.�Kreps,�573�F.2d�811,�815�(3d�Cir.�1978)�(“Absent�an�

obvious�error�of�law�or�a�serious�mistake�in�the�consideration�of�proof,�the�trial�

court's�decision�will�be�reversed�only�for�an�abuse�of�discretion.”).�See�also�Procter�

&�Gamble�Co.�v.�Kraft�Foods�Global,�Inc.,�549�F.3d�842,�849�(Fed.�Cir.�2008).��
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Although�the�abuse�of�discretion�standard�accords�considerable�deference�to�

a�district�court’s�factual�findings,�a�“district�court�would�necessarily�abuse�its�

discretion�if�it�based�its�ruling�on�an�erroneous�view�of�the�law�or�on�a�clearly�

erroneous�assessment�of�the�evidence.”�Highmark�Inc.�v.�Allcare�Health�Mgmt.�

Sys.,�Inc.,�–––�U.S.�––––,�134�S.�Ct.�1744,�1748�n.2,�188�L.�Ed.�2d�829�(2014)�

(quoting�Cooter�&�Gell�v.�Hartmarx�Corp.,�496�U.S.�384,�405,�110�S.�Ct.�2447,�

110�L.�Ed.�2d�359�(1990)).��Under�the�law�of�the�regional�circuit�in�this�case�(the�

Third�Circuit),�“a�district�court�abuses�its�discretion�when�it�applies�an�incorrect�

legal�standard.”��Kars�4�Kids�Inc.�v.�Am.�Can!,�98�F.4th�436,�444�(3d�Cir.�2024).�

ARGUMENT�

The�District�Court�Abused�Its�Discretion�When�It�Denied�the�Jackie�Easlick�
Companies’�Preliminary�Injunction�Motion,�Such�That�It�Would�be�

Appropriate�to�Vacate�and�Remand�the�Order�for�Further�Consideration�

“A�plaintiff�seeking�a�preliminary�injunction�must�establish�that�he�is�likely�

to�succeed�on�the�merits,�that�he�is�likely�to�suffer�irreparable�harm�in�the�absence�

of�preliminary�relief,�that�the�balance�of�equities�tips�in�his�favor,�and�that�an�

injunction�is�in�the�public�interest.”�Apple�Inc.�v.�Samsung�Elecs.�Co.,�695�F.3d�

1370,�1373–74�(Fed.�Cir.�2012)�(citation�omitted).�In�this�case,�the�district�court�

denied�the�Jacki�Easlick�Companies’�motion�for�a�preliminary�injunction�against�

Accencyc�based�on�its�findings�that�the�Jacki�Easlick�Companies�had�not�

Case: 24-1538      Document: 25     Page: 19     Filed: 11/19/2024



-�14�-�

established�the�first�two�of�those�considerations,�likelihood�of�success�on�the�merits�

and�irreparable�harm.�

In�assessing�whether�the�Jacki�Easlick�Companies�established�likelihood�of�

success�on�the�merits�in�this�case,�the�district�court�applied�the�wrong�standard�for�

infringement�of�a�design�patent,�focusing�on�small�ornamentation�details�rather�

than�on�the�overall�appearance�of�the�product�and�consumer�confusion�in�the�

context�of�the�prior�art.��In�assessing�irreparable�harm,�the�district�court�based�its�

finding�on�its�erroneous�belief�that�the�Jacki�Easlick�Companies�had�not�submitted�

evidence�to�support�the�arguments�in�the�Jacki�Easlick�Companies’�memorandum.���

A.�The�District�Court�Applied�the�Wrong�Standard�When�Evaluating�
Likelihood�of�Success�on�the�Merits.�

The�standard�for�design�patent�infringement�is�summarized�in�Egyptian�

Goddess,�Inc.�v.�Swisa,�Inc.,�543�F.3d�665�(Fed.�Cir.�2008)�(en�banc),�applying�the�

“ordinary�observer”�test�of�Gorham�Manufacturing�Co.�v.�White,�81�U.S.�511�

(1871).�In�Egyptian�Goddess,�this�Court�explained�that�the�“ordinary�observer”�test�

is�the�sole�test�for�determining�whether�a�design�patent�has�been�infringed.�Under�

that�test,�infringement�occurs�when�the�accused�article�“embod[ies]�the�patented�

design�or�any�colorable�imitation�thereof.”�Egyptian�Goddess,�543�F.3d�at�678.�In�

rare�instances�when�the�two�products�are�“plainly�dissimilar,”�a�court�might�be�able�

to�determine�whether�a�product�infringes�on�a�design�patent�by�just�comparing�the�

two�products,�but�in�the�vast�majority�of�reported�cases,�the�courts�consider�the�
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similarities�between�the�patented�product�and�the�allegedly�infringing�product�in�

the�context�of�the�prior�art—the�appearance�of�products�already�on�the�market�at�

the�time�of�the�issuance�of�the�design�patent.�See,�e.g.,�id;�Revision�Mil.,�Inc.�v.�

Balboa�Mfg.�Co.,�700�F.3d�524,�527�(Fed.�Cir.�2012).�

The�district�court�failed�in�two�distinct�stages�of�its�analysis�to�apply�the�

proper�legal�standard�to�the�Jacki�Easlick�Companies’�allegations�of�infringement,�

and�therefore�abused�its�discretion.�First,�the�district�court�focused�on�minor�

ornamental�differences�rather�than�on�the�overall�appearance�of�the�products.�

Second,�even�though�the�TOTE�HANGER®�was�a�marked�design�departure�from�

the�prior�art,�the�district�court�did�not�consider�the�prior�art�in�its�analysis.�

1.� The�District�Court�Improperly�Focused�on�Individual�
Design�Details.�

The�starting�point�for�this�portion�of�the�analysis�is�an�understanding�of�what�

a�design�patent�protects.�Design�patents�protect�the�overall�ornamentation�of�a�

design,�not�an�aggregation�of�separable�elements.�See�Richardson�v.�Stanley�Works,�

Inc.,�597�F.3d�1288,�1295�(Fed.�Cir.�2010),�noting�that�“discounting�of�functional�

elements�must�not�convert�the�overall�infringement�test�to�an�element-by-element�

comparison.”).�As�this�section�explains,�Accencyc’s�opposition�brief�

misunderstood�the�nature�of�a�design�patent�by�focusing�on�the�minutiae�and�not�

the�overall�design,�and�the�district�court�erroneously�adopted�Accencyc’s�mistaken�

approach.��
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Under�this�Court’s�authority,�the�evaluation�of�the�overall�design�in�a�patent�

is�conducted�from�the�perspective�of�an�“ordinary�observer.”�Egyptian�Goddess,�

Inc.�v.�Swisa,�Inc.,�543�F.3d�665,�670�(Fed.�Cir.�2008)�(en�banc,�citing�Gorham�v.�

White,�81�U.S.�511,�528�(1871)).��The�“ordinary�observer”�test�examines�whether�

an�ordinary�observer�would�perceive�that�the�design�of�the�accused�product�was�

substantially�the�same�as�the�patented�design.��Gorham,�81�U.S.�at�528.��In�order�to�

make�this�determination,�courts�must�look�at�the�overall�design�and�appearance�of�

the�accused�product�as�compared�to�the�patented�design.�Focusing�on�individual�

ornamental�details,�this�Court�has�explained,�misunderstands�the�test.�

A�case�directly�on�point�regarding�this�aspect�of�the�“ordinary�observer”�test�

in�the�context�of�a�preliminary�injunction�motion�is�Revision�Mil.,�Inc.�v.�Balboa�

Mfg.�Co.,�700�F.3d�524�(Fed.�Cir.�2012).�Revision�Military,�Inc.�(“Revision”)�was�

a�manufacturer�of�protective�eyewear�used�by�military�establishments,�law�

enforcement�agencies,�hunters,�and�range�shooters.�Revision�obtained�a�design�

patent�for�a�product�it�referred�to�as�“Bullet�Ant”�goggles.�Revision�commenced�a�

patent�infringement�action�against�Balboa�Manufacturing�Co.�(“Balboa”),�

contending�that�it�was�manufacturing�and�selling�goggles�that�infringed�on�the�

“Bullet�Ant”�patent.�
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Revision�filed�a�motion�for�a�preliminary�injunction.�In�support�of�its�

motion,�Revision�submitted�this�comparison�of�its�patented�design�and�of�Balboa’s�

“Bobster�Bravo”�goggles:�

�
�

Revision�argued�that,�to�the�eye�of�the�ordinary�observer,�viewing�these�two�

designs�as�a�whole,�the�designs�were�substantially�the�same.�Id�at�526.�The�district�

court�disagreed�and�denied�Revision’s�motion.�

On�appeal,�this�Court�reversed,�explaining�that,�although�the�district�court�

stated�the�correct�“overall�design”�standard,�it�didn’t�actually�apply�that�standard.�

Instead,�the�district�court�focused�on�individual�features�that�“stand�out�as�

dissimilar.”�Id�at�527.��

The�district�court�had�based�its�conclusion�on�the�fact�that�the�shape�of�the�

lenses�were�different,�the�concavity�of�the�nose�bridges�were�different,�and�the�two�

goggles�had�different�venting�along�the�tops�and�bottoms.�Id.��Such�individual�

features�may,�this�Court�clarified,�have�some�bearing�on�assessing�the�“impact�on�

the�overall�appearance,”�but�they�are�not�the�sum�and�substance�of�the�analysis.�Id.�
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Despite�all�of�these�identified�individual�differences�in�design�details,�this�Court�

remanded�the�case�to�the�district�court�for�further�analysis�of�the�“design-as-a-

whole.”�Id.���

In�its�analysis�in�Revision�Mil.,�Inc.�v.�Balboa�Mfg.�Co.,�this�Court�cited�its�

earlier�opinion�in�Crocs,�Inc.�v.�Int’l�Trade�Comm’n,�598�F.�3d�1294,�1302�(Fed.�

Cir.�2010).�In�that�case,�Crocs,�Inc.�sued�alleged�infringers�of�the�design�patent�for�

its�sandals.�The�United�States�International�Trade�Commission�found�no�

infringement�because�the�accused�products�had�a�different�configuration�of�

ventilator�holes�around�the�front�toe�portion�of�the�sandals�and�because�the�straps�

were�different.�This�Court�found�that�the�written�descriptions�of�the�products�had�

led�the�Commission�astray,�causing�the�Commission�to�focus�on�individual�design�

details.�Those�details�thus�became�a�“mistaken�checklist�for�infringement.”��

“Without�a�view�to�the�design�as�a�whole,�the�Commission�used�minor�differences�

between�the�patented�design�and�the�accused�products�to�prevent�a�finding�of�

infringement.”�Id�at�1303.�In�other�words,�this�Court�wrote,�“the�concentration�on�

small�differences�in�isolation�distracted�from�the�overall�impression�of�the�claimed�

ornamental�features.”�Id.�at�1303–04.�

As�in�Revision�Mil.,�Inc.�v.�Balboa�Mfg.�Co.�and�Crocs,�Inc.�v.�Int’l�Trade�

Comm’n,�the�district�court�in�this�case�was�led�astray�by�Accencyc.�In�its�

opposition,�Accencyc�focused�exclusively�on�the�“corkscrew”�twist�in�the�TOTE�
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HANGER® and�the�different�shapes�on�the�end�of�the�hooks�in�the�two products,

ignoring�altogether�the�“overall�impression”�of�the�two�products. (Compare�

Appx15 and�Appellee’s�Opposition�to�Preliminary�Injunction�at�ECF�No. 48,�p.�3)

This�improper�focus�led�the�district�court�down�a�path�explicitly�prohibited�by�this�

Court’s�caselaw.

The�Jacki�Easlick�Companies submit�that,�when�the�overall�impression�of�its�

patent�and�the�accused�product�are�properly�compared,�the�accused�product�is�

nearly�identical�to the�Jacki�Easlick�Companies’�design�patent. The�“overall”

design�features�of the�Jacki�Easlick�Companies’�patent�are�the�two�large�hooks�

oriented�at�90�degrees�from�each�other. The�accused�product�precisely�adopts�this�

design. In�fact, the�TOTE�HANGER® and�the�accused�product�are�far�more�similar�

overall�than�the�two�sets�of�goggles�in Revision Military. As�discussed immediately�

below,�this similarity�becomes�even�more striking in�the�context�of�the�prior�art.

2. The District Court Improperly Failed�to Consider
the Prior Art.

In�addition�to�finding�that�the�district�court�improperly�focused�on�individual�

design details rather�than�on�the�overall�appearance, this�Court also�faulted�the�

district�court�in Revision�Military for�failing�to�consider�the�two�designs�in�the�

context�of�the�prior�art. The�district�court had concluded�that�it�did�not�need�to�

consider�prior�art�based�on�its�identification�of�the�individual�minor�design�

differences,�but�this�Court�found�that�“the�record�suggests�otherwise.” Revision
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Mil.,�Inc.,�700�F.3d�at�527.�Prior�art�is�an�important�aspect�of�the�analysis,�this�

Court�wrote,�because�it�“provides�...�a�frame�of�reference�and�is�therefore�often�

useful�in�the�process�of�comparison.”�Id�(quoting�Egyptian�Goddess,�Inc.�v.�Swisa,�

Inc.,�543�F.3d�665�(Fed.Cir.2008)�(en�banc)).�

This�court�also�stressed�the�importance�of�considering�prior�art�in�Crocs,�

Inc.:�“When�the�differences�between�the�claimed�and�accused�designs�are�viewed�

in�light�of�the�prior�art,�the�attention�of�the�hypothetical�ordinary�observer�may�be�

drawn�to�those�aspects�of�the�claimed�design�that�differ�from�the�prior�art.”�Crocs.�

Inc.,�598�F.�3d�at�1302.�“If�the�claimed�design�is�close�to�the�prior�art�designs,�

small�differences�between�the�accused�design�and�the�claimed�design�assume�more�

importance�to�the�eye�of�the�hypothetical�ordinary�observer.”�Id�at�1303.��

The�importance�of�the�district�court�reviewing�the�prior�art�was�also�

highlighted�in�ABC�Corp.�I�v.�P’ship�&�Unincorporated�Associations�Identified�on�

Schedule�“A”,�52�F.4th�934�(Fed.�Cir.�2022),�an�online�infringement�case,�where�

this�Court�reversed�the�grant�of�a�preliminary�injunction�in�part�because�the�

“district�court�was�required�to�conduct�the�ordinary�observer�analysis�through�the�

lens�of�the�prior�art”�and�had�not.��Id.�at�942.��As�this�Court�explained,�“[w]hen�the�

differences�between�the�claimed�and�accused�design�are�viewed�in�light�of�the�prior�

art,�the�attention�of�the�hypothetical�ordinary�observer�will�be�drawn�to�those�

aspects�of�the�claimed�design�that�differ�from�the�prior�art.”��Id.�(quoting�Egyptian�
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Goddess,�Inc.�v.�Swisa,�Inc.,�543�F.3d�665,�676�(Fed.�Cir.�2008)�(en�banc));�see�

also�Lanard�Toys�Ltd.�v.�Dolgencorp�LLC,�958�F.3d�1337,�1344�(Fed.�Cir.�2020).�

� At�the�time�that�Ms.�Easlick�obtained�her�design�patent,�no�product�on�the�

market�had�a�similar�design�of�two�large�hooks�oriented�at�90�degrees:�

The�Prior�Art�and�the�Patented�Design�
� ‘924�

Design�
‘446�
Design�

‘278�
Design�

‘092�
Design�

‘438�
Design�

Patented�
Design�

�
F
ir
st
�S
id
e�

� �

�

�

�

�

�

�

�

�

(Appx211,�¶8,�Appx221,�¶¶�31-�33,�Appx299�(Fig.2),�Appx313,�Appx332,�

Appx239�(Fig.�4))�

As�the�below�comparisons�illustrate,�in�the�context�of�this�prior�art,�it�is�even�

clearer�that�an�“ordinary�observer”�would�be�confused�by�the�design�similarities�

between�the�Jacki�Easlick�Companies’�patent�and�the�accused�product.�

Case: 24-1538      Document: 25     Page: 27     Filed: 11/19/2024



-�22�-�

The�Closest�Comparative�Designs�and��
the�Jacki�Easlick�Companies’�Design�Claimed�in�the�`526�Patent�3�

�

‘924�Design� ‘446�Design�
The�Jacki�Easlick�

Companies’�
Design4�

The�Jacki�Easlick�
Companies’�Design5�
(90°�Rotated�View)�

�

� �

� �

�

�
3��This�chart�and�the�following�chart�are�based�on�the�charts�that�appear�in�the�
Mesiti�Declaration.�(Appx211,�¶8,�Appx221,�¶¶�31-�33,�Appx299�(Fig.2),�
Appx313,�Appx332,�Appx239�(Fig.�4))�
4��Although�this�particular�picture�was�not�before�the�district�court,�pictures�of�the�
actual�product�were�included�in�the�Complaint.��(Appx058)�The�actual�product�was�
also�before�the�district�court�on�the�motion�for�reconsideration.�(Appx642)��
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The�Closest�Comparative�Designs�and��
Accencyc’s�Accused�Product�

�

‘924�Design� ‘446�Design�
Accencyc’s�

Accused�Product5�

Accencyc’s�Accused�
Product�(90°�Rotated�

View)6�

�

� �

�

� To�properly�assess�infringement,�the�district�court�should�have�considered�

whether�an�“ordinary�observer”�encountering�the�prior�art�and�the�TOTE�

HANGER®��in�one�store�or�on�one�website�and�then�encountering�the�prior�art�and�

the�accused�product�in�another�store�or�on�another�website�would�think�that�the�

accused�product�had�the�same�design�as�the�TOTE�HANGER®.�Because�the�district�

court�conducted�a�side-by-side�comparison�focused�on�small�individual�differences�

instead�of�a�wholistic�“ordinary�observer”�analysis�in�the�context�of�the�prior�art,�

the�district�court�applied�the�wrong�legal�standard—an�abuse�of�discretion�as�a�

matter�of�law.�

�
5�Appx222,�¶32�and�Appx378.�
6�Appx379.�
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B.�� The�District�Court’s�Finding�the�Jackie�Easlick�Companies�Had�
Not�Shown�Irreparable�Harm�Is�Incorrect.�

The�district�court�also�found�that�the�Jacki�Easlick�Companies�had�failed�to�

demonstrate�irreparable�harm.�The�court�did�not�find�that�the�Jacki�Easlick�

Companies�had�not�and�would�not�suffer�irreparable�harm.�Instead,�the�district�

court�based�its�ruling�on�its�belief�that�the�Jacki�Easlick�Companies’�allegations�in�

their�memorandum�that�Accencyc’s�infringing�conduct�“harms�their�profits,�

consumer�relationships,�brand�value,�goodwill,�and�quality�reputation�are�nothing�

more�than�conclusory�and�theoretical.”�(Appx17-19)�The�district�court�

acknowledged�that�the�Jacki�Easlick�Companies�had�alleged�the�proper�type�of�

harm,�but�found�their�assertions�inadequate�because�“they�offer�no�concrete�

evidence�to�support�their�position�that�they�likely�will�suffer�irreparable�harm�

without�a�preliminary�injunction.”�Id��The�district�court’s�ruling,�however,�did�not�

mention�any�of�the�declarations�the�Jacki�Easlick�Companies�submitted�to�support�

their�motion�for�injunctive�relief.�

In�fact,�the�record�below�demonstrates�that�the�Jacki�Easlick�Companies�did�

submit�evidence�to�support�the�assertions�in�their�memorandum.�As�part�of�their�

motion�for�injunctive�relief,�the�Jacki�Easlick�Companies�submitted�a�declaration�

by�Ms.�Easlick�that�provided�testimonial�evidence�of�each�of�the�types�of�

irreparable�harm�discussed�in�the�memorandum.�(Appx85-90)�The�Jacki�Easlick�

Companies�also�submitted�the�declaration�of�Stanley�D.�Ference�III�that�explained�
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how�foreign�counterfeiting�companies�such�as�Accencyc�may�hide�their�assets,�

depriving�plaintiffs�like�the�Jacki�Easlick�Companies�of�any�remedy�at�law.�

(Appx95,�¶�6)���

The�district�court�found�the�evidence�of�irreparable�harm�attached�to�the�

Jacki�Easlick�Companies’�motion�sufficient�to�issue�a�temporary�restraining�order,�

which�also�requires�irreparable�harm.�When�the�matter�proceeded�to�the�

preliminary�injunction�stage,�Accencyc�was�the�only�defendant�to�oppose�the�Jacki�

Easlick�Companies’�request.�Accencyc�only�did�so,�however,�on�the�issue�of�

likelihood�of�success�on�the�merits;�in�Accencyc’s�five-page�brief�in�opposition�to�

the�request�for�a�preliminary�injunction,�Accencyc�did�not�contest�irreparable�harm�

(and�in�fact�didn’t�even�use�the�term�or�any�synonym).�(See�generally,�ECF�No.�98)��

Based�on�the�district�court’s�earlier�implied�finding�of�sufficient�evidence�of�

irreparable�harm�to�support�the�temporary�restraining�order�and�Accencyc’s�

decision�not�to�contest�irreparable�harm,�the�Jacki�Easlick�Companies�reasonably�

understood�that�aspect�of�their�request�for�a�preliminary�injunction�to�be�

undisputed.�To�surprise�of�the�Jacki�Easlick�Companies,�however,�the�district�court�

based�its�decision�to�deny�the�Jacki�Easlick�Companies’�request�for�a�preliminary�

injunction�in�part�on�its�conclusion�that�the�Jacki�Easlick�Companies�had�only�

made�conclusory�assertions�in�their�memorandum�about�irreparable�harm�and�had�

not�supported�those�assertions�with�evidence.�In�doing�so,�the�district�court�appears�
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to�have�overlooked�the�supporting�evidence�that�the�Jacki�Easlick�Companies�

submitted,�as�the�court�did�not�mention�any�of�these�declarations�in�its�opinion.�To�

the�extent�the�court�based�its�ruling�on�an�incomplete�and�erroneous�understanding�

of�the�record,�it�abused�its�discretion.�

At�the�final�injunction�stage�of�this�action,�the�Jacki�Easlick�Companies�will,�

of�course,�have�the�opportunity�to�submit�all�of�their�evidence�about�irreparable�

harm—the�district�court�did�not�make�any�findings�that�would�prejudice�the�Jacki�

Easlick�Companies’�ability�to�present�that�evidence.�At�the�same�time,�should�this�

Court�vacate�the�district�court’s�denial�of�the�preliminary�injunction�in�light�of�the�

district�court’s�misapplication�of�the�standard�for�assessing�infringement�of�a�

design�patent,�on�remand�the�Jacki�Easlick�Companies�will�submit�additional�

evidence�of�irreparable�harm.�Thus,�this�Court�need�not�resolve�the�sufficiency�of�

the�record�regarding�irreparable�harm�at�this�time.���

Additionally,�or�in�the�alternative,�as�a�matter�of�law,�the�harm�described�in�

the�Jacki�Easlick�Companies’�memorandum�and�documented�in�the�Easlick�and�

Ference�declarations�meets�the�standards�that�this�Court�has�established�for�

irreparable�harm.�Case�law�establishes�a�variety�of�types�of�harm�that�are�deemed�

irreparable�harm�in�situations�involving�foreign�counterfeiters,�and�the�Jacki�

Easlick�Companies�submitted�abundant�evidence�to�meet�those�standards.�
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When�two�competitors�directly�compete�“for�the�same�customers�in�the�same�

markets,”�irreparable�harm�occurs.�See�Presidio�ComponentsInc.�v.�Am.�Tech.�

Ceramics�Corp.,�702�F.3d�1351,�1363�(Fed.�Cir.�2012).��This�underlying�lawsuit�is�

all�about�competition�between�the�Jacki�Easlick�Companies�and�Accencyc�for�the�

same�customers�in�the�same�markets.��(Appx391�and�App546-552)�

Harm�to�a�patent�holder’s�goodwill�also�supports�issuance�of�a�preliminary�

injunction.��AstraZeneca�LP�v.�Apotex�Corp.,�633�F.3d�1042,�1063�(Fed.�Cir.�

2010);�see�also�Reebok�Int’l�Ltd.�v.�J.�Baker,�Inc.,�32�F.3d�1552,�1558�(Fed.�Cir.�

1994)�(“Harm�to�reputation�resulting�from�confusion�between�an�inferior�accused�

product�and�a�patentee’s�superior�product�is�a�type�of�harm�that�is�often�not�fully�

compensable�by�money�because�the�damages�caused�are�speculative�and�difficult�

to�measure.”).��Ms.�Eastlick’s�declaration7�attests�that:�Accencyc’s�actions�have�

resulted�in�actual�confusion�in�the�marketplace�between�Accencyc’s�accused�

product�and�the�TOTE�HANGER®�(Appx87,�¶�19);�Accencyc�has�created�a�false�

association�between�its�accused�products,�its�Internet�e-commerce�stores,�and�the�

Jacki�Easlick�Companies�(Appx88,�¶�22);�Accencyc’s�accused�products�threaten�to�

destroy�the�reputation�of�high�quality�that�the�TOTE�HANGER®�has�earned�

�
7��Ms.�Easlick�submitted�two�declarations�to�the�district�court,�one�filed�with�the�
complaint,�and�one�attached�to�the�motion�to�reconsider.�This�section�of�this�brief�
relies�entirely�on�Ms.�Easlick’s�first�declaration.�
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(Appx88,�¶�20);�and�Accencyc’s�accused�products�devalue�the�Jacki�Easlick�

Companies’�brand�by�associating�it�with�inferior�quality�goods.�(Appx88,�¶�23)�

The�refusal�of�a�patentee�to�license�the�invention�is�evidence�of�an�intention�

to�obtain�market�exclusivity.�Douglas�Dynamics,�LLC�v.�Buyers�Prods.�Co.,�717�

F.3d�1336,�1345�(Fed.�Cir.�2013).�“[Exclusivity]�is�an�intangible�asset�that�is�part�

of�a�company’s�reputation,�and�here,�[Plaintiffs’]�exclusive�right�to�make,�use,�and�

sell�the�patented�inventions�is�under�attack�by�[Defendant’s]�infringement.”�Id.��

Accordingly,�the�sale�of�infringing�products�in�the�absence�of�a�license�is�evidence�

of�irreparable�harm.�Id.�at�1344–45.�Ms.�Eastlick’s�declaration�states�that�Accencyc�

does�not�have,�nor�has�it�ever�had,�the�right�or�authority�to�use�the�Jacki�Easlick�

Companies’�patented�design,�further�establishing�irreparable�harm.�(Appx88,�¶�21)��

The�inability�to�recover�monetary�damages�from�a�foreign�entity�also�

supports�the�existence�of�irreparable�harm.��See�Robert�Bosch,�LLC�v.�Pylon�Mfg.�

Corp.,�659�F.3d�1142,�1156�(Fed.�Cir.�2011)�(reversing�denial�of�permanent�

injunction�where�the�likely�availability�of�monetary�damages�was�in�question,�

citing�O2�Mirco�Int’l�Ltd.�v.�Beyond�Innovation�Tech.�Co.,�No.�2:04-cv-0032,�2007�

WL�869576,�at�*2�(E.D.�Tex.�Mar.�21,�2007)�(where�“all�three�defendants�are�

foreign�corporations�and�that�there�is�little�assurance�that�[plaintiff]�could�collect�

money�damages”)).��Here,�Accencyc�is�located�in�China�and�sells�in�the�United�
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States�on�Amazon.com,�which�makes�any�monetary�judgment�likely�uncollectable�

and�thus�establishes�irreparable�harm.�(App546-552;�Appx96,�¶�8)���

The�district�court�based�its�decision�to�deny�the�Jacki�Easlick�Companies’�

request�for�a�preliminary�injunction�in�part�on�its�conclusion�that�the�Jacki�Easlick�

Companies�had�only�made�conclusory�assertions�in�their�brief�about�irreparable�

harm�and�had�not�supported�those�assertions�with�evidence.�In�fact,�the�Jacki�

Easlick�Companies�submitted�the�Easlick�and�Ference�declarations�supporting�each�

and�every�allegation�in�their�brief.�The�district�court�appears�to�have�overlooked�

that�supporting�evidence,�as�it�does�not�mention�either�of�these�declarations�in�its�

opinion.�To�the�extent�the�court�based�its�ruling�on�an�incomplete�and�erroneous�

understanding�of�the�record,�it�abused�its�discretion.�Likewise,�to�the�extent�that�the�

district�court�found�that�the�evidence�in�the�Jacki�Easlick�Companies’�submissions�

did�not�establish�irreparable�harm,�its�finding�was�directly�contrary�to�this�Court’s�

authority�and�thus�was�an�abuse�of�its�discretion.��

CONCLUSION�

� The�Jacki�Easlick�Companies�sued�67�online�sellers�for�selling�products�that�

infringed�their�U.S.�design�patent.��The�district�court�entered�a�temporary�

restraining�order�against�all�defendants.��Accencyc�filed�a�five-page�opposition�to�

the�Jacki�Easlick�Companies’�preliminary�injunction�motion�which�relied�on�small�

differences�between�its�product�and�the�design�patent.��The�opposition�did�not�even�
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mention�the�term�“irreparable�harm,”�much�less�mount�an�argument�that�the�Jacki�

Easlick�Companies�were�not�suffering�irreparable�harm.���

The�district�court�denied�the�Jacki�Easlick�Companies’�motion�for�a�

preliminary�injunction�against�Accencyc.�The�Jacki�Easlick�Companies�

respectfully�submit�that�the�district�court�made�multiple�abuses�of�its�discretion,�

and�therefore�that�this�Court�should�vacate�the�district�court’s�order�and�remand�for�

further�proceedings�consistent�with�Federal�Circuit�precedent.���

Starting�with�the�district�court’s�conclusion�regarding�likelihood�of�success�

on�the�merits,�the�district�court�applied�the�wrong�legal�standard�when�it�focused�on�

small�design�differences�instead�of�considering�the�overall�design�of�the�subject�

products�in�the�context�of�the�prior�art.�As�a�matter�of�law,�the�district�court’s�

application�of�the�wrong�legal�standard�constitutes�an�abuse�of�discretion.�

With�respect�to�the�district�court’s�finding�that�there�was�no�irreparable�

harm,�the�district�court�based�its�finding�on�its�mistaken�belief�that�the�Jacki�

Easlick�Companies�had�not�submitted�evidence�to�support�its�allegations�of�

irreparable�harm.�The�Jacki�Easlick�Companies�did,�in�fact,�submit�three�

declarations�providing�evidence�supporting�their�allegations.�The�district�court�did�

not�acknowledge�or�discuss�these�declarations,�suggesting�that�the�court�

accidentally�overlooked�them.�
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The�district�court�had�previously�found�the�three�declarations�sufficient�to�

support�its�issuance�of�a�temporary�restraining�order—a�remedy�that�has�the�same�

prerequisites�and�considerations�as�a�preliminary�injunction.�Thus,�the�district�court�

initially�considered�the�Jacki�Easlick�Companies’�evidence�to�be�sufficient.�

Furthermore,�in�its�opposition�to�the�Jacki�Easlick�Companies’�motion�for�a�

preliminary�injunction,�Accencyc�did�not�even�mention�irreparable�harm,�much�

less�attempt�to�controvert�Ms.�Easlick’s�declaration.�Thus,�the�district�court�either�

made�its�ruling�without�considering�the�evidence�in�the�record�or�made�a�ruling�

inconsistent�with�its�prior�ruling�(and�without�any�explanation�for�its�different�

conclusion).�In�either�case,�the�district�court�abused�its�discretion�and�acted�

arbitrarily.�

Respectfully�submitted,�
�

�
Dated:��November�19,�2024� /s/�Stanley�D.�Ference�III��

Stanley�D.�Ference�III�
Brian�Samuel�Malkin�
FERENCE�&�ASSOCIATES�LLC�
409�Broad�Street�
Pittsburgh,�Pennsylvania�15143�
(412)�741-8400�–�Telephone�
(412)�741-9292�–�Facsimile�
courts@ferencelaw.com�
�
Attorneys�for�Appellants�
�
�
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