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STATEMENT OF COUNSEL UNDER FEDERAL CIRCUIT RULE 40(c) 

Based on my professional judgment, I believe the panel decision is contrary 

to the following precedents of this Court: Qualcomm Inc. v. Apple Inc., 24 F.4th 

1367 (Fed. Cir. 2022); Valve Corp. v. Ironburg Inventions Ltd., 8 F.4th 1364 (Fed. 

Cir. 2021); Voter Verified, Inc. v. Premier Election Solutions, Inc., 698 F.3d 1374 

(Fed. Cir. 2012); In re Klopfenstein, 380 F.3d 1345 (Fed. Cir. 2004); In re Cronyn, 

890 F.2d 1158 (Fed. Cir. 1989); and Constant v. Advanced Micro-Devices, Inc., 848 

F.2d 1560 (Fed. Cir. 1988). 

Based on my professional judgment, I believe this appeal requires an answer 

to a precedent-setting question of exceptional importance: Whether an abandoned 

patent publication that became publicly accessible only after the challenged patent’s 

critical date is a “prior art . . . printed publication[]” that can be a basis for an inter 

partes review under 35 U.S.C. §311(b). 

 

 /s/ Stephen T. Schreiner  
 Stephen T. Schreiner 
  
 Counsel for Appellant Lynk Labs, Inc. 
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INTRODUCTION 

When Congress created IPR, it imposed a critical limit. Under §311(b), pat-

ents may be challenged “in an inter partes review” “only on the basis of prior art 

consisting of patents or printed publications.” 35 U.S.C. §311(b) (emph. added). 

For decades before the America Invents Act, this Court repeatedly held that prior-

art “printed publications” must be publicly accessible before the challenged patent’s 

critical date: “The statutory phrase ‘printed publication,’” it held, “mean[s] that 

before the critical date the reference must have been sufficiently accessible to the 

public interested in the art.” In re Klopfenstein, 380 F.3d 1345, 1348 (Fed. Cir. 2004) 

(emph. added) (quoting In re Cronyn, 890 F.2d 1158, 1160 (Fed. Cir. 1989)). This 

Court maintained that interpretation after the AIA’s enactment. E.g., Valve Corp. v. 

Ironburg Inventions Ltd., 8 F.4th 1364, 1373 (Fed. Cir. 2021). 

The panel decision here broke starkly from those precedents. It affirmed IPR 

unpatentability determinations based on “Martin,” an abandoned patent application. 

Martin never issued as a patent and was not publicly accessible until after the 

challenged patent’s critical date. It thus was not a “prior art . . . patent[] or printed 

publication[]” as this Court has long understood those terms.  

The panel nonetheless held Martin was a prior-art “printed publication,” based 

on an unprecedented, mix-and-match approach to the statute. In the panel’s view, 

whether a reference is a “printed publication” and whether it is “prior art” are entirely 

Case: 23-2346      Document: 129     Page: 11     Filed: 03/14/2025



3 

separate inquiries. According to the panel, a reference is a “printed publication” if it 

becomes publicly accessible at any time. Martin qualified, the panel held, because 

it was eventually published, after the critical date. The panel then held that Martin 

could be considered “prior art,” based not on public accessibility before the critical 

date—as long required for prior-art “printed publications”—but on a different rule 

for a different category of prior art: “application[s] for patent” under pre-AIA 

§102(e)(1), which are considered prior art as of their filing dates.  

That slice-and-dice approach contradicts this Court’s many cases holding that 

prior-art “printed publications” must be publicly accessible before the critical date. 

It also contravenes Qualcomm Inc. v. Apple Inc., 24 F.4th 1367 (Fed. Cir. 2022), 

which held that §311(b) requires references to be “prior art” as “patents” or as 

“printed publications”—not “patents” or “printed publications” on one theory and 

“prior art” on some different theory. That conflict with this Court’s precedents 

warrants en banc review. 

The panel’s interpretation of §311(b) defies statutory text, structure, and 

history. The Patent Act recognizes numerous categories of prior art. But in §311(b), 

Congress made only two categories permissible bases for IPR: “patents” and 

“printed publications.” Congress did so against the backdrop of uniform precedent 

construing prior-art “printed publications” to mean references that were publicly 

accessible before the critical date. By reading into §311(b) a third category of prior 
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art the provision never mentions—patent applications published after the critical 

date—the panel decision defies Congress’s design.  

The panel invoked Congress’s alleged “purpose” of allowing “document”-

based challenges in IPRs. But perceived “purpose” cannot override statutory text. 

Section 311(b)’s text allows IPRs based on only two specific kinds of documents—

prior-art “patents” and prior-art “printed publications”—that have well-settled 

meanings. The panel also saw no reason why patents should be treated as prior art 

in IPRs as of their filing dates but patent applications should not. But the reason is 

clear: By authorizing IPRs based on prior-art “patents,” §311(b) incorporates the 

prior-art rules governing patents. Congress made no similar allowance for patent 

applications, which §311(b) never mentions. Instead, by referring to prior-art “print-

ed publications,” Congress incorporated the prior-art rules for printed publications—

which require public accessibility before the critical date.  

The panel decision’s mix-and-match interpretation of “printed publications” 

under §311(b) would allow any type of prior art—including prior sales and uses—

to be asserted in IPR, so long as it is reflected in a document that eventually becomes 

publicly accessible. That defies the statute’s text and subverts the very policy goals 

the panel purported to advance.  
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The issue is foundational to the proper conduct of IPRs. The Court should 

grant en banc review to reconcile its precedents, restore the settled understanding of 

prior-art printed publications, and confirm the limits Congress placed on IPR.  

BACKGROUND 

I. PROCEEDINGS BELOW 

Lynk Labs owns a patent for LED lighting systems, U.S. Pat. No. 10,687,400 

(“’400 Patent”). Op.2-3. Samsung petitioned for IPR based on “Martin,” an 

abandoned patent application. Op.3-4. Although filed before the ’400 Patent’s 

February 25, 2004 priority date, Martin was not published or otherwise publicly 

accessible until October 21, 2004—months after the critical date. Op.4 & n.1; 

Lynk.Br.57 (Dkt.106).  

Lynk Labs argued that Martin was not a prior-art “printed publication,” and 

thus could not be a basis for this IPR under §311(b), because it was not publicly 

accessible before the critical date. Op.4-5. The PTAB rejected that argument and 

found claims 7-13 and 17 obvious based on Martin. Op.3-4 & n.3.  

II. THE PANEL DECISION 

A panel of this Court affirmed, holding that Martin was a prior-art “printed 

publication” under §311(b). Op.20, 30.  

The panel acknowledged that IPRs may be pursued “‘only on the basis of prior 

art consisting of patents or printed publications.’” Op.6 (orig. emph.) (quoting 

§311(b)). But it held that Martin is a “printed publication” under §311(b), because it 
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was eventually published and thus is now “publicly accessible.” Op.6. And it held 

that Martin separately qualifies as “prior art” to the ’400 Patent because pre-AIA 

§102(e)(1) treats an “application for patent” as prior art as of its filing date. Op.8-9.1 

The panel acknowledged this Court’s many decisions holding that prior-art 

“printed publications” “‘must have been sufficiently accessible to the public 

interested in the art’” “‘before the critical date.’” Op.17 n.9. It conceded Martin was 

not publicly accessible before the ’400 Patent’s critical date. Op.4. But it declined 

to follow those precedents. It declared that the term “printed publication” refers only 

to a reference’s form, and that the requirement of public accessibility before the 

critical date instead derives from §102(a) and (b), which provide priority rules for 

“printed publication[s].” Op.16-17 & n.9. In the panel’s view, it could substitute 

§102(a)-(b)’s priority rules for “printed publication[s]” with the priority rule in 

§102(e)(1)—which addresses “application[s] for patent,” not “printed publications.” 

Op.18-19. That approach, the panel opined, advanced Congress’s “purpose” of 

limiting IPRs to “printed documents.” Op.19-20. 

 
1 Pre-AIA §102 governs the ’400 Patent. Op.7 n.6. References to §102 mean pre-
AIA §102 unless otherwise noted. Post-AIA §102(a)(2), (d) provides essentially the 
same priority rule for patent applications. 
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ARGUMENT 

I. THE PANEL DECISION CONFLICTS WITH THIS COURT’S 
PRECEDENTS 

A. Longstanding Precedent Holds That Prior-Art “Printed Publica-
tions” Must Be Publicly Accessible Before the Critical Date 

Section 311(b) allows IPR only on the basis of “prior art consisting of patents 

or printed publications.” 35 U.S.C. §311(b). For decades, this Court has given prior-

art “printed publications” a consistent meaning:  

 “The statutory phrase ‘printed publication’ has been interpreted 
to mean that before the critical date the reference must have been 
sufficiently accessible to the public interested in the art . . . .” 
Klopfenstein, 380 F.3d at 1348 (emph. added) (quoting Cronyn, 
890 F.2d at 1160).  

 “When considering whether a given reference qualifies as a prior 
art ‘printed publication,’ the key inquiry is whether the reference 
was made ‘sufficiently accessible to the public interested in the 
art’ before the critical date.” Voter Verified, Inc. v. Premier 
Election Sols., Inc., 698 F.3d 1374, 1379-80 (Fed. Cir. 2012) 
(emph. added) (quoting Cronyn, 890 F.2d at 1160). 

 “For a reference to qualify as a printed publication, ‘before the 
critical date the reference must have been sufficiently accessible 
to the public interested in the art.’” Valve, 8 F.4th at 1373 (emph. 
added) (quoting Constant v. Advanced Micro-Devices, Inc., 848 
F.2d 1560, 1568 (Fed. Cir. 1988)). 

Nothing in the AIA changed that longstanding construction. Since the AIA’s 

enactment, this Court has continued to hold that prior-art printed publications must 

be publicly accessible before the critical date, including in IPRs under §311(b). See 

Valve, 8 F.4th at 1367, 1373; Samsung Elecs. Co. v. Infobridge Pte. Ltd., 929 F.3d 
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1363, 1365, 1368-69 (Fed. Cir. 2019). And properly so. Where there is “settled pre-

AIA precedent on the meaning of” a term, courts “presume that when Congress 

reenacted the same language in the AIA, it adopted the earlier judicial construction.” 

Helsinn Healthcare S.A. v. Teva Pharms. USA. Inc., 586 U.S. 123, 131 (2019). The 

term “prior art . . . printed publications” in §311(b) is thus properly understood to 

have the same meaning this Court has long given it: references that were 

“‘sufficiently accessible to the public’” “‘before the critical date.’” Cronyn, 890 F.2d 

at 1160.  

The panel’s ruling that Martin is a prior-art “printed publication”—despite not 

being publicly accessible before the critical date—departed from that unbroken line 

of precedent. To counsel’s knowledge, this is the only case where this Court has 

declared a reference that was not publicly accessible before the critical date a prior-

art “printed publication.” This break from long-settled precedent merits review. 

B. The Panel’s Mix-and-Match Approach to §311(b) Conflicts with 
Qualcomm 

The panel sought to justify its departure from the settled meaning of prior-art 

“printed publications” by mix-and-matching §311(b)’s text. Section 311(b) limits 

IPRs to “prior art consisting of patents or printed publications.” In the panel’s view, 

Martin counts as a “printed publication” because it was eventually publicly accessi-

ble. Op.6. And the panel held Martin separately counts as “prior art”—despite not 

being publicly accessible before the critical date—because §102(e)(1) deems an 
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“application for patent” to be prior art as of its filing date. Op.8-9. In effect, the panel 

held a reference is a prior-art “printed publication” under §311(b) so long as it 

(1) falls within any category of prior art, and (2) was publicly accessible at any time. 

This Court has rejected that mix-and-match approach to §311(b). In Qual-

comm, the petitioner sought IPR based on applicant-admitted prior art (“AAPA”) in 

the challenged patent. 24 F.4th at 1369. The petitioner argued that AAPA satisfies 

§311(b) because it is both “prior art” and “in a patent.” Id. at 1372. This Court 

disagreed. To satisfy §311(b), it held, a reference must itself be a “prior art patent” 

or “prior art printed publication.” Id. at 1375. The reference cannot be some other 

category of “prior art,” such as AAPA, that is “contained in [a] patent or printed 

publication.” Id. at 1373-74.  

The panel decision defies Qualcomm. The panel deemed Martin a “printed 

publication” on one theory (public accessibility after the critical date) and “prior art” 

on another theory (§102(e)(1)’s special rule for patent applications). But Qualcomm 

held that §311(b) is limited to references that are prior art as patents or as printed 

publications. It does not encompass prior art that happens to appear in a patent or 

printed publication without satisfying the priority rules for “patents” and “printed 

publications.” Because Martin is not prior art as a printed publication, §311(b) and 

Qualcomm preclude it from being a basis for this IPR. 

Case: 23-2346      Document: 129     Page: 18     Filed: 03/14/2025



10 

If the panel’s reasoning were correct, Qualcomm would be wrong. The chal-

lenged patent there was both a “patent” and a “printed publication” (under this 

panel’s interpretation of that term), because it became publicly accessible upon 

issuance. And AAPA is plainly “prior art.” Riverwood Int’l Corp. v. R.A. Jones & 

Co., 324 F.3d 1346, 1354 (Fed. Cir. 2003). Qualcomm correctly held that AAPA 

does not satisfy §311(b). But under the panel’s mix-and-match approach, it would. 

That conflict warrants review. 

II. THE PANEL DECISION MISCONSTRUES §311(b) 

A. Prior-Art “Printed Publications” Must Be Publicly Accessible 
Before the Critical Date 

Until this case, neither this Court nor Congress deviated from the rule that 

prior-art “printed publications” must be publicly accessible before the critical date. 

Nothing in §311(b) supports the panel’s departure from that settled understanding.2 

1. Before the AIA, this Court consistently held that the “statutory phrase 

‘printed publication’ has been interpreted to mean that before the critical date the 

reference must have been sufficiently accessible to the public interested in the art.” 

Klopfenstein, 380 F.3d at 1348; see supra p.7. Where there is “settled pre-AIA 

precedent on the meaning of” a term, courts “presume that when Congress reenacted 

 
2 For additional discussion of the merits, see Lynk.Br.57-66; Lynk.Reply.25-33 
(Dkt.81); VLSI.Amicus.Br.2-24 (Dkt.17). 
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the same language in the AIA, it adopted the earlier judicial construction.” Helsinn, 

586 U.S. at 131.  

Section 311(b)’s reference to prior-art “printed publications” is thus properly 

understood to carry the meaning this Court had consistently given that term: refer-

ences publicly accessible before the critical date. Indeed, the panel agreed §311(b) 

“carried forth th[e] ‘old soil’ interpretation of ‘printed publications.’” Op.14-15. 

2. The panel nevertheless concluded that the term “printed publications” 

in §311(b) refers only to references’ form—documents that became publicly accessi-

ble at some point. Op.16-17. In the panel’s view, any “temporal requirement” that a 

reference be publicly accessible before the critical date comes from other provisions, 

namely §102(a) and (b). Op.16-17. The panel reasoned that, so long as a reference 

is eventually publicly accessible, its prior-art status can be based on different provi-

sions addressing different categories of prior art (e.g., §102(e)(1), addressing patent 

applications). 

That logic fails. First, the question is what Congress understood prior-art 

“printed publications” to mean. This Court’s precedent told Congress the term 

includes a temporal requirement: “The statutory phrase ‘printed publication’ has 

been interpreted to mean that before the critical date the reference must have been 

sufficiently accessible to the public . . . .” Klopfenstein, 380 F.3d at 1348; see Voter 

Verified, 698 F.3d at 1379-80 (defining “prior art ‘printed publication’”); supra p.7. 
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Relegating those precedents to a footnote, Op.17 n.9, does not change their plain 

meaning or Congress’s understanding. 

Second, §311(b) itself invokes §102(a)-(b)’s temporal requirements. Section 

311(b) refers to “prior art . . . printed publications” and cites “section 102.” It thus 

directs readers to §102(a) and (b)—the provisions that define when “printed 

publication[s]” are prior art. Indeed, Congress made clear the “scope of ‘patent and 

printed publication’ prior art” was designed to be “coextensive with these terms in 

[pre-AIA] section 102.” H.R. Rep. No. 112-98, at 46 n.42. And courts presume that, 

“when Congress uses a term in multiple places within a single statute, the term bears 

a consistent meaning throughout.” Azar v. Allina Health Servs., 587 U.S. 566, 576 

(2019). There is no justification for giving prior-art “printed publications” different 

meaning under §311(b) than under §102(a)-(b).  

Whether the public-accessibility-before-the-critical-date requirement derives 

from the term “printed publications” itself, or from §102(a)-(b)’s priority rules for 

“printed publication[s],” is thus academic. Section 311(b) calls for its application 

regardless. 

B. The Panel Decision Defies the Statute’s Structure and History 

1. Section 102 defines various categories of prior art that may be asserted 

in different proceedings, including “patent[s],” “printed publication[s],” inventions 

“known or used by others,” inventions “in public use or on sale,” and “application[s] 
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for patent.” §102(a)-(b), (e)(1)-(2); see current §102 (recognizing same categories). 

In §311(b), however, Congress specified that only two of those categories may be 

the basis for challenging a patent “in an inter partes review”: “patents” and “printed 

publications.” 

That limitation should be respected. “‘[W]here Congress includes particular 

language in one section of a statute but omits it in another section of the same Act, 

it is generally presumed that Congress acts intentionally and purposely in the dispa-

rate inclusion or exclusion.’” Russello v. United States, 464 U.S. 16, 23 (1983). 

Section 311(b) omits “application[s] for patent.” That category “should not be 

implied where it is excluded.” Richard v. United States, 677 F.3d 1141, 1147 n.11 

(Fed. Cir. 2012). 

2. Statutory history reinforces that exclusion. Congress adopted the phrase 

“prior art consisting of patents or printed publications” in 1980, when it created ex 

parte reexamination. Act of Dec. 12, 1980, Pub. L. No. 96-517, 94 Stat. 3015, 3015 

(codified at 35 U.S.C. §301 (1982)). At that time, prior-art “printed publications” 

necessarily referred to documents publicly accessible before the critical date, 

because patent applications were not yet recognized as a category of prior art. 35 

U.S.C. §102 (1976). 

Congress first recognized patent applications as a category of prior art, giving 

them priority as of their filing dates, when it enacted §102(e)(1) in 1999. American 
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Inventors Protection Act of 1999, Pub. L. No. 106-113, app. I, tit. IV, §4505, 113 

Stat. 1501, 1501A-552, 1501A-565. Congress did so not by redefining the term 

“printed publication,” but by creating a new, distinct category of prior art: “applica-

tion[s] for patent.” Id. Simultaneously, Congress created inter partes reexamination, 

IPR’s predecessor. Id. §4604, 113 Stat. at 1501A-567 to -570. But Congress did not 

allow inter partes reexamination based on “application[s] for patent.” Instead—as 

with IPRs under current §311(b)—Congress limited inter partes reexamination to 

“prior art consisting of patents or printed publications.” 35 U.S.C. §301(a) (2000); 

see Pub. L. No. 106-113, §4604, 113 Stat. at 1501A-567 (codified at 35 U.S.C. 

§311(a) (2000)) (limiting inter partes reexamination to prior art cited under “section 

301”). That history makes clear Congress did not include “application[s] for patent” 

as a basis for inter partes reexamination—and now IPR. 

3. The panel decision effectively rewrites §311(b) as “prior art consisting 

of patents, printed publications, or applications for patent.” That isn’t what the 

statute says. Nor can the omission of “applications for patent” be dismissed on the 

theory that they are merely a “type” of printed publication. Op.9. Congress’s use of 

different terms shows it “understands [those] terms to be distinct and not inclusive 

of each other,” unless “so defined.” Peter v. NantKwest, Inc., 589 U.S. 23, 32 (2019). 

And “printed publication[s]” have long been defined to be prior art only as of their 
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publication dates. See supra p.7. Congress adopted that understanding when it 

incorporated the term into §311(b). See supra pp.10-12.  

Conversely, the panel decision renders §311(b)’s reference to “patents” 

superfluous. Because patents are published upon issuance, they are “printed publica-

tions.” Under the panel’s logic, their prior-art status then could be determined under 

§102(e)(2) (which declares “patent[s]” prior art as of their filing dates)—even if 

§311(b) never mentioned “patents.” That defies the principle that “‘no clause, 

sentence, or word shall be superfluous, void, or insignificant.’” TRW Inc. v. 

Andrews, 534 U.S. 19, 31 (2001). 

To be clear, patent applications can qualify as prior-art printed publications if 

they were publicly accessible before the critical date. But nothing suggests Con-

gress intended “application[s] for patent” to be a “type” of printed publication—but 

exempt from the rules for what constitutes prior-art “printed publication[s].” 

C. The Panel’s Purpose and Policy Rationales Lack Merit 

1. The panel deemed its interpretation of §311(b) “fully consistent with 

the ‘congressional purpose in restricting’” IPRs to “printed documents.” Op.19 

(quoting Qualcomm, 24 F.4th at 1376). But purported “purpose” cannot supplant 

clear statutory text. Niz-Chavez v. Garland, 593 U.S. 155, 171 (2021). Section 

311(b)’s text does not refer generically to “printed documents.” It refers to specific 
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kinds of documents, including prior-art “printed publications”—a term long under-

stood to require public accessibility before the critical date.  

Qualcomm, moreover, rejects the notion that §311(b) encompasses all 

document-based prior art. The AAPA there was document-based; it appeared in the 

challenged patent. But Qualcomm held AAPA does not satisfy §311(b) because it is 

not a prior-art “patent” or “printed publication,” as those terms have long been 

understood. So too here. 

2. The panel perceived “no satisfactory explanation” why patents, but not 

patent applications, should have prior-art status as of their filing dates in IPRs. Op.9. 

The explanation is §311(b)’s text. The statute expressly refers to prior-art “patents” 

and thus incorporates the priority rules for patents, including §102(e)(2), which 

deems patents prior art as of their filing dates. But §311(b) never mentions “applica-

tions for patent” or the rules specific to that category of prior art. Instead, §311(b) 

refers to prior-art “printed publications.” It thus incorporates the priority rules for 

printed publications—which require public accessibility before the critical date. 

The panel also saw “no reason why Congress” would deem patent applications 

prior art as of their filing dates in district court but not IPRs. Op.19-20 n.10. Con-

gress may have simply elected in 1999 not to extend streamlined post-grant proceed-

ings to that newly-recognized category of prior art, then chose not to revisit that 

decision. See supra pp.13-14 (discussing statutory history). Whatever the reason, 
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Congress indisputably did “constrain[]” “the types of prior art that may be asserted” 

in different proceedings. Op.19-20 n.10. District-court challenges may assert “any” 

prior art described in §102, see §282(b)(2), while IPR is limited to “prior art consist-

ing of patents or printed publications,” §311(b). Indeed, Congress imposed different 

prior-art constraints for all three post-grant proceedings created by the AIA. See 

§311(b) (IPR: “patents or printed publications”); §321(b) (PGR: “any ground that 

could be raised under” §282(b)(2)-(3)); AIA §18(a)(1)(C)(i)-(ii) (CBM: prior art that 

“is described by section 102(a)” or “would be described by section 102(a)” if certain 

conditions were met). The panel improperly disregarded the deliberate distinctions 

Congress drew among different proceedings. 

3. Insofar as policy is relevant, the panel’s construction threatens severe 

consequences. The panel’s mix-and-match approach to §311(b) would extend 

beyond patent applications and open IPRs to additional categories of prior art that 

Congress plainly intended to exclude. For example, this Court has explained that 

Congress did not intend earlier “commercial sales and public uses” to be grounds for 

IPR. Qualcomm, 24 F.4th at 1376. But if a contract or other document reflecting 

such a sale or use was published at any time, it would be a “printed publication” 

under the panel’s construction. And inventions “in public use or on sale” are “prior 

art” under §102(b). Under the panel’s reasoning, the contract thus would qualify as 

a “prior art . . . printed publication[]” for purposes of §311(b). 
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That cannot be right. The panel admitted “sale and public use” prior art “may 

not” be asserted in IPR. Op.19. Yet its reasoning leads directly to that result—

allowing any category of prior art to be the basis for IPR so long as it is reflected in 

a document that later became publicly accessible. That expansive impact under-

scores the need for further review. 

III. THE SCOPE OF §311(b) IS AN IMPORTANT ISSUE WARRANTING 
EN BANC REVIEW 

IPRs are legion, with 1,200 filed and 700 instituted annually. See https://

www.uspto.gov/sites/default/files/documents/ptab_aia_fy2024__roundup.pdf. 

They typically target the most important patents—those that are litigated. And the 

consequences can be severe: elimination of patent rights under a lesser standard of 

proof than applies in district court. Ensuring IPRs stay within congressionally 

prescribed bounds—proceeding “only on the basis of prior art consisting of patents 

or printed publications,” §311(b)—is essential to a healthy, balanced patent system. 

The panel decision contradicts the long-settled, uniform understanding of 

prior-art “printed publications.” See supra p.7. It unravels the limits Congress placed 

on IPRs. See supra pp.17-18. And it will have enduring consequences. Section 

311(b)’s “patents or printed publications” requirement applies to IPRs of both pre-

AIA and post-AIA patents. Post-AIA §102 continues to identify “printed publi-

cation[s]” and “application[s] for patent” as separate categories of prior art subject 

to different priority rules. Current §102(a)(1)-(2), (d). And this Court continues to 

Case: 23-2346      Document: 129     Page: 27     Filed: 03/14/2025



19 

hold that prior-art “printed publication[s]” must be publicly available “before the 

critical date.” Valve, 8 F.4th at 1373.3 Absent correction, the panel decision’s 

misapprehension of the IPR statute will persist—and continue to sow confusion. 

CONCLUSION 

Rehearing should be granted. 

 Respectfully submitted, 
 
 
/s/ Stephen T. Schreiner   

 Stephen T. Schreiner 
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Mitch Yang 
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3 The only difference is that the critical date under post-AIA §102 is the challenged 
patent’s “effective filing date,” rather than its invention date (pre-AIA §102(a)) or 
one year before its filing date (pre-AIA §102(b)). 
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IGOR VICTOR TIMOFEYEV, DAVID VALENTE, DANIEL 
ZEILBERGER. 
 
        MICHAEL S. FORMAN, Office of the Solicitor, United 
States Patent and Trademark Office, Alexandria, VA, ar-
gued for intervenor.  Also represented by PETER J. AYERS, 
AMY J. NELSON, MAUREEN DONOVAN QUELER, FARHEENA 
YASMEEN RASHEED. 

______________________ 
 

Before LOURIE, PROST, and STARK, Circuit Judges. 
PROST, Circuit Judge. 

Lynk Labs, Inc. (“Lynk Labs”) appeals from a final 
written decision of the Patent Trial and Appeal Board 
(“Board”) in an inter partes review (“IPR”) determining 
claims 7–13 and 15–17 of U.S. Patent No. 10,687,400 (“the 
’400 patent”) unpatentable.  We affirm. 

This case presents the question of when a published 
patent application is deemed prior art in an IPR—can it be 
as of the application’s filing date, or only as of the applica-
tion’s publication?  As explained below, we agree with the 
Board that it is the former: under the statutory provisions 
applicable here, a published patent application can be 
deemed prior art in an IPR as of the application’s filing 
date.  And, because we otherwise see no error in the Board’s 
unpatentability determinations, we affirm.    

BACKGROUND 
I 

The ’400 patent “generally relates to light emitting di-
odes (‘LEDs’) and LED drivers” and more “specifically re-
lates to alternating current (‘AC’) driven LEDs, LED 
circuits, and AC drive circuits and methods.”  ’400 patent 
col. 1 ll. 45–48 (cleaned up).  The specification explains that 
“LED based lighting may be used for general lighting, spe-
cialty lighting, signs[,] and decoration such as for 
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Christmas tree lighting.”  Id. at col. 2 ll. 8–11.  The claims 
recite lighting systems with various LED circuit configura-
tions.  For example, independent claim 7 recites: 

A lighting system comprising: 
an LED circuit array comprising an LED circuit 
comprising a plurality of LEDs connected in series; 
a capacitor; 
a bridge rectifier configured to receive an input AC 
voltage from a mains power source; 
a driver connected to the bridge rectifier and con-
figured to provide a rectified output AC voltage to 
the LED circuit array; 
wherein a forward voltage of the LEDs of the LED 
circuit array matches the rectified input AC volt-
age output of the driver; and 
wherein the LED circuit array, the capacitor, the 
bridge rectifier, and the driver are all mounted on 
a single substrate. 

Id. at claim 7. 
II 

In November 2021, Samsung Electronics Co., Ltd. 
(“Samsung”) filed a petition for IPR of the ’400 patent, chal-
lenging claims 7–20 as unpatentable for obviousness under 
35 U.S.C. § 103.  Lynk Labs then statutorily disclaimed 
claims 14 and 18–20, leaving only claims 7–13 and 15–17 
subject to the IPR.   

Relevant here are Samsung’s first six grounds of un-
patentability, each of which relied on U.S. Patent Applica-
tion Publication No. 2004/0206970 (“Martin”) and which 
together encompassed claims 7–13 and 17.  See Samsung 
Elecs. Co. v. Lynk Labs, Inc., IPR2022-00149, Paper 33, 
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at 68 (P.T.A.B. June 26, 2023) (“Final Written Decision”); 
J.A. 1867–79 (Martin). 

The Martin application was filed before the ’400 pa-
tent’s priority date but was published only after that date.  
Specifically, Martin was filed on April 16, 2003; the 
’400 patent’s priority date is February 25, 2004;1 and Mar-
tin was published on October 21, 2004.  Martin was later 
abandoned and never matured into a patent.   

Across Samsung’s first six grounds of unpatentability, 
the Board determined claims 7–13 and 17 unpatentable for 
obviousness.  See Final Written Decision, at 68.  After re-
jecting Lynk Labs’ argument that Martin could not serve 
as prior art to the ’400 patent in an IPR, the Board deter-
mined that each of the claims at issue in this appeal would 
have been obvious in view of Martin and at least one other 
reference.  Five of the six grounds at issue rely on Nerone2 
as the primary reference in view of at least Martin, and the 
Board relied on the combination of Nerone and Martin to 
determine claims 7–13 unpatentable.3  Id.   

 
1  Lynk Labs maintains that the ’400 patent’s priority 

date is its earliest effective filing date of February 25, 2004, 
see, e.g., Appellant’s Br. 57, and Samsung assumed as 
much for purposes of the IPR, see J.A. 6049.  For purposes 
of this opinion, we will likewise treat the ’400 patent’s pri-
ority date as February 25, 2004.   

2  U.S. Patent No. 6,411,045 (“Nerone”), 
J.A. 2253–61. 

3  Lynk Labs’ only challenge as to claim 17 is its ar-
gument that Martin could not serve as prior art to the 
’400 patent in the IPR.  Across Samsung’s eighth and ninth 
grounds of unpatentability—neither of which relied on 
Martin—the Board determined that claims 15 and 16 are 
unpatentable for obviousness, and Lynk Labs does not 
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Lynk Labs timely appealed.  We have jurisdiction un-
der 28 U.S.C. § 1295(a)(4)(A). 

DISCUSSION 
“Statutory interpretation is an issue of law that we re-

view de novo.”  Facebook, Inc. v. Windy City Innovations, 
LLC, 973 F.3d 1321, 1330 (Fed. Cir. 2020).  “We review 
claim construction de novo and review any subsidiary fac-
tual findings based on extrinsic evidence for substantial ev-
idence.”  ParkerVision, Inc. v. Vidal, 88 F.4th 969, 975 
(Fed. Cir. 2023) (cleaned up).  “We review the Board’s legal 
determination of obviousness de novo and its factual find-
ings for substantial evidence.”  Outdry Techs. Corp. v. Geox 
S.p.A., 859 F.3d 1364, 1367 (Fed. Cir. 2017).  “Substantial 
evidence is such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.”  Intel 
Corp. v. PACT XPP Schweiz AG, 61 F.4th 1373, 1378 
(Fed. Cir. 2023) (cleaned up).   

Lynk Labs raises three main arguments on appeal: 
(1) Martin could not serve as prior art to the ’400 patent in 
an IPR because, although Martin was filed before the 
’400 patent’s priority date, it was published (and thus be-
came publicly accessible) only thereafter; (2) the Board 
erred in construing “an LED circuit comprising a plurality 
of LEDs connected in series” as recited in claim 7; and 
(3) the Board erred in construing “a forward voltage of the 
LEDs of the LED circuit array matches the rectified input 
AC voltage output of the driver” as recited in claim 7.  As 
to the two claim-construction arguments, Lynk Labs fur-
ther argues that, under what it views as the proper con-
structions, claim 7 (and thus dependent claims 8–13) would 
not have been obvious.  We address each argument in turn.  

 
appeal those determinations.  Samsung’s seventh ground 
relied on Martin but resulted in a patentability determina-
tion favorable to Lynk Labs.     
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I 
A 

An IPR petitioner may challenge a patent “only on a 
ground that could be raised under [35 U.S.C. §§] 102 or 103 
and only on the basis of prior art consisting of patents or 
printed publications.”  35 U.S.C. § 311(b) (emphasis 
added). 

Lynk Labs agrees that Martin is a “printed publica-
tion.”4  Indeed, it is.  “The touchstone of whether a refer-
ence constitutes a printed publication is public 
accessibility.”  Weber, Inc. v. Provisur Techs., Inc., 92 F.4th 
1059, 1067 (Fed. Cir. 2024); see also In re Klopfenstein, 
380 F.3d 1345, 1348 (Fed. Cir. 2004) (observing that, “for 
something to be considered a ‘printed publication[,]’” “the 
key inquiry is whether or not a reference has been made 
‘publicly accessible’”).  And there is no dispute that Martin, 
a published patent application, is publicly accessible.5 

Although Lynk Labs agrees that Martin is a “printed 
publication,” it argues that Martin is not a “prior art . . . 
printed publication[]” as to the ’400 patent.  See Appellant’s 
Br. 57 (quoting § 311(b) (emphasis in original)).  In sup-
port, Lynk Labs points to cases—contemplating books, 

 
4  See Oral Arg. at 2:00–30, No. 23-2346 (“A pub-

lished patent application is a printed publication as of some 
date.”), https://oralarguments.cafc.uscourts.gov/default. 
aspx?fl=23-2346_10102024.mp3. 

5  There can be little doubt that published patent ap-
plications are publicly accessible within the meaning of our 
precedent.  See, e.g., 37 C.F.R. § 1.11(a) (providing that 
“[t]he specification, drawings, and all papers relating to the 
file of” a “published application . . . are open to inspection 
by the public”); see also Manual of Patent Examining Pro-
cedure § 1128 (addressing electronic availability of pub-
lished patent applications). 
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articles, or the like—that analyzed prior-art status under 
§ 102(a) or (b).  Section 102(a) bars patentability if the 
claimed invention was “described in a printed publica-
tion . . . before the invention thereof by the applicant for pa-
tent,” whereas § 102(b) does so if the claimed invention was 
“described in a printed publication . . . more than one year 
prior to the date of the application for patent in the United 
States.”  § 102(a), (b) (emphasis added).6  And the cases 
Lynk Labs cites stand for the proposition that, to be a prior 
art printed publication as to a given patent under one of 
these subsections, the reference at issue must have been 
publicly accessible before the date indicated in those sub-
sections (here, for the ’400 patent, that relevant date is its 
priority date).  See, e.g., Voter Verified, Inc. v. Premier Elec-
tion Sols., Inc., 698 F.3d 1374, 1380 (Fed. Cir. 2012) (“When 
considering whether a given reference qualifies as a prior 
art printed publication [under § 102(b)], the key inquiry is 
whether the reference was made sufficiently accessible to 
the public interested in the art before the critical date.” 
(cleaned up)); see also VidStream LLC v. Twitter, Inc., 
981 F.3d 1060, 1066 (Fed. Cir. 2020) (evaluating a refer-
ence’s status as a prior art printed publication under 
§ 102(a) and concluding that “[t]he evidence well supports 
the Board’s finding that [the reference] was published and 
publicly accessible before the [challenged patent’s] . . . pri-
ority date”).  So, the argument goes: because Martin be-
came publicly accessible only as of its October 21, 2004 
publication date, and because the ’400 patent’s priority 
date is February 25, 2004, Martin cannot be a “prior art . . . 
printed publication[]” under § 311(b) as to the ’400 patent.     

 
6  The parties do not dispute that pre-Leahy Smith 

America Invents Act (“AIA”) § 102 applies here.  See AIA, 
Pub. L. No. 112-29, sec. 3(n), 125 Stat. 284, 293 (2011).  Our 
references to § 102 therefore refer to pre-AIA § 102. 
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The main problem with Lynk Labs’ argument is that, 
unlike § 102(a) or (b), and unlike books, articles, or other 
types of printed publications, Congress created—in 
§ 102(e)(1)—a special rule for published patent applica-
tions.  Specifically, § 102(e) states (in relevant part): 

A person shall be entitled to a patent unless— 
. . . 
(e) the invention was described in— 

(1) an application for patent, published un-
der [35 U.S.C. §] 122(b), by another filed in 
the United States before the invention by 
the applicant for patent . . . or 
(2) a patent granted on an application for 
patent by another filed in the United States 
before the invention by the applicant for 
patent . . . . 

§ 102(e) (emphasis added).  Thus, a U.S.-filed patent appli-
cation “published under [§] 122(b)” serves as prior art to a 
claimed invention if the application was “filed . . . before 
the [claimed] invention.”  Id. § 102(e)(1) (emphasis added).7  
In other words, under § 102(e)(1), even if a patent applica-
tion was published after a claimed invention, it may serve 
as prior art to the invention if the application was filed be-
fore the invention. 

Returning now to the issue at hand, we note that Mar-
tin—a published patent application—is a “printed 

 
7  The parties do not dispute that Martin was pub-

lished “under [§] 122(b)” and was “filed in the United 
States.”  See § 102(e)(1).  General statements in this opin-
ion concerning published patent applications assume that 
these (or any other applicable) publication and filing re-
quirements of § 102(e)(1) are met.  
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publication,” as both sides agree.  And § 311(b) permits IPR 
unpatentability challenges “on the basis of prior art con-
sisting of patents or printed publications.”  Under 
§ 102(e)(1), published patent applications, like Martin, are 
deemed prior art as of their filing date.  Therefore, Mar-
tin—having been filed before the ’400 patent’s priority 
date—is a prior art printed publication as to the ’400 pa-
tent.  Stated generally: because a published patent appli-
cation is a “printed publication,” § 102(e)(1) treats this type 
of printed publication as prior art as of a time before it be-
came publicly accessible—i.e., as of its filing date.    

Lynk Labs finds it anomalous that a printed publica-
tion could be deemed a “prior art” printed publication even 
before it became a printed publication (i.e., became publicly 
accessible).  But it does not dispute that a patent can be 
deemed a “prior art” patent even before it became a patent.  
Specifically, under the neighboring, similarly worded pro-
vision of § 102(e)(2), “a patent granted on an application for 
patent by another filed in the United States before the in-
vention by the applicant for patent” serves as prior art to 
the claimed invention.  Lynk Labs does not dispute that, 
due to § 102(e)(2), an IPR challenge under § 311(b) can in-
clude as a “prior art . . . patent[]” a patent that did not be-
come a patent until after the challenged patent’s priority 
date.  See Reply Br. 27; Oral Arg. at 11:23–41; see also Bec-
ton, Dickinson & Co. v. Baxter Corp. Englewood, 998 F.3d 
1337, 1345 & n.7 (Fed. Cir. 2021).  Given § 102(e)(1) and 
(e)(2), Lynk Labs has no satisfactory explanation as to why 
patent applications that are later published (and thus be-
come printed publications) should have a prior-art status 
different from patent applications that later become pa-
tents. 

Lynk Labs further argues that, because § 102 refers to 
“printed publication[s]” in subsections (a) and (b) and “ap-
plication[s] for patent, published under [§] 122(b)” in sub-
section (e)(1), those two terms must mean completely 
distinct things, such that the former cannot include the 
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latter.  See Appellant’s Br. 60–61.8  Even setting aside the 
tension between this argument and Lynk Labs’ concession 
that Martin is a printed publication, this argument is un-
persuasive.  It simply does not follow that two different 
terms must mean completely distinct things.  One could be 
a specific instance of a general term.  For example, “lion” 
and “mammal” are different terms with different mean-
ings, but those meanings are not completely distinct; a lion 
is just a specific type of mammal.  Similarly, here, we think 
it plain enough that an “application for patent, published 
under [§] 122(b)” is just a specific type of “printed publica-
tion.”  Merely observing that § 102 uses both terms—
“printed publication” and “application for patent, published 
under [§] 122(b)”—does not overcome this natural reading.  
Nor does this observation alone show that, in the context 
of § 311(b), “printed publications” excludes from its scope 
published patent applications and the specific prior-art 
rule of § 102(e)(1). 

In sum, a published patent application is, by its literal 
terms, a “printed publication.”  So, when § 311(b) permits 
IPR challenges based upon “prior art . . . printed publica-
tions,” it includes within its literal scope challenges based 
upon a published patent application.  And, by virtue of 
§ 102(e)(1), a published patent application—this specific 
type of “printed publication”—is deemed prior art as of its 
filing date.  Therefore, the plain language of §§ 311(b) and 
102(e)(1) permits IPR challenges based upon published pa-
tent applications, and such published patent applications 
can be deemed prior art in IPRs as of their filing date. 

 
8  In advancing this argument, Lynk Labs tends to 

refer to the § 102(e)(1) language only as “application[s] for 
patent,” see Appellant’s Br. 60–61—omitting that the lan-
guage further includes: “application[s] for patent, pub-
lished under [§] 122(b).”  § 102(e)(1) (emphasis added).   
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B 
Lynk Labs’ contrary position relies mostly on the his-

torical context behind § 311(b).  Upon analyzing that con-
text, however, we conclude that it only adds further 
support for the plain-language interpretation set forth 
above.  We first describe the history of relevant legislation 
before analyzing both it and Lynk Labs’ arguments. 

1 
The phrase “patents or printed publications” first ap-

peared as a limitation on the types of references that could 
be used in post-grant proceedings in 1980, with the intro-
duction of reexamination proceedings. 

Well before 1980, however, the term “printed publica-
tion” appeared in § 102.  Again, § 102(a) barred patentabil-
ity if the claimed invention was “described in a printed 
publication . . . before the invention thereof by the appli-
cant for patent.”  § 102(a) (1952).  And § 102(b) did the 
same if the claimed invention was “described in a printed 
publication . . . more than one year prior to the date of the 
application for patent in the United States.”  § 102(b) 
(1952).    

In 1980, Congress created procedures for reexamina-
tion of issued patents.  An Act to Amend the Patent and 
Trademark Laws, Pub. L. No. 96-517, 94 Stat. 3015 (1980) 
(“1980 Patent Act”).  This statute set forth the require-
ments for ex parte reexaminations, stating that “[a]ny per-
son at any time may file a request for reexamination by the 
[U.S. Patent and Trademark Office (“PTO”)] of any claim of 
a patent on the basis of any prior art cited under the provi-
sions of section 301 of this title.”  1980 Patent Act, § 302, 
94 Stat. at 3015 (emphasis added).  Section 301, in turn, 
identified “prior art consisting of patents or printed publi-
cations”—the same phrase that § 311(b) uses today.  Com-
pare id. § 301, 94 Stat. at 3015, with AIA, sec. 6(a), § 311, 
125 Stat. at 299.  The stated intent for this limitation was 
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to allow the PTO to evaluate “patents and printed materi-
als, matters which are normally handled by patent exam-
iners,” while excluding “[c]hallenges to validity on other 
grounds (e.g., public uses or sales)[, which] would remain 
the province of the courts.”  S.R. No. 96-617, at 2 (1980); see 
also Qualcomm Inc. v. Apple Inc., 24 F.4th 1367, 1376 
(Fed. Cir. 2022) (“The congressional purpose in restricting 
reexamination to printed documents, 35 U.S.C. § 301, was 
to provide a cheaper and less time-consuming alternative 
to challenge patent validity on certain issues.” (emphasis 
added) (cleaned up)).  For example, prior art in the form of 
sales and public use often requires substantial discovery or 
fact finding into how the alleged prior-art product at issue 
operates, how it was formed, what it comprises, and the 
circumstances surrounding the alleged sale or use.  Patents 
and printed publications, on the other hand, generally do 
not require such additional discovery or fact finding.   

In 1999, Congress added three relevant provisions in 
the American Inventors Protection Act (“AIPA”).  Pub. L. 
No. 106-113, app. I, tit. IV, 113 Stat. 1501, 1501A-552 
(1999).  First, it created the inter partes reexamination pro-
cedure, which, like the ex parte reexamination created in 
1980, provided for challenges “on the basis of any prior art 
cited under the provisions of section 301”—i.e., prior art 
consisting of “patents and printed publications.”  AIPA, sec. 
4604(a), § 311(a), 113 Stat. at 1501A-567.  Second, Con-
gress—for the first time—provided for the publication of 
patent applications.  Subject to certain exceptions, “each 
application for a patent shall be published . . . promptly af-
ter the expiration of a period of 18 months from the earliest 
filing date for which a benefit is sought under this title.”  
AIPA, sec. 4502(a), § 122(b)(1)(A), 113 Stat. at 1501A-561.  
Before this provision’s enactment in 1999, patent applica-
tions were not published.  And third, Congress—in a provi-
sion titled “Prior Art Effect of Published Applications”—
established, in § 102(e)(1), a rule for when this specific form 
of reference would be deemed prior art: a published patent 
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application would be deemed prior art if it was “filed . . . 
before the invention by the applicant for patent.”  See 
AIPA, sec. 4505, § 102(e)(1), 113 Stat. at 1501A-565.  

Finally, in 2011, Congress passed the AIA with various 
provisions going into effect in 2012 and 2013.  One such 
provision was the creation of the IPR, which replaced inter 
partes reexamination.  See AIA, sec. 6(a), § 311, 125 Stat. 
at 299.  In creating this new proceeding, Congress again 
used the same phrase “consisting of patents and printed 
publications” as was used in the 1980 Patent Act and left 
unchanged in the AIPA.  Id. § 311(b), 125 Stat. at 299. 

2 
Lynk Labs argues that, when Congress established 

published patent applications as prior art in § 102(e)(1) 
and—in the same enactment—permitted inter partes reex-
aminations (and later, IPRs) upon only “printed publica-
tions,” Congress was transplanting the legal term “printed 
publication” from case law along with that case law’s “old 
soil.”  See Appellant’s Br. 61, 64 (citing Taggart v. Lo-
renzen, 587 U.S. 554, 560 (2019) (“When a statutory term 
is obviously transplanted from another legal source, it 
brings the old soil with it.” (cleaned up))).  Lynk Labs fur-
ther argues that this “old soil” means that patent applica-
tions can never be “printed publications”—full stop.  It also 
suggests, more modestly, that these cases mean that a ref-
erence can be a prior art “printed publication” only if it was 
publicly accessible before the relevant date associated with 
the challenged patent.  With that understanding, Lynk 
Labs concludes that “printed publications” as used in 
§ 311(b) excludes from its scope published patent applica-
tions treated as prior art under § 102(e)(1), given that the 
latter do not have to be publicly accessible beforehand to be 
considered prior art.  As we explain below, although we 
agree that “printed publication” carried with it some “old 
soil,” we disagree with Lynk Labs’ ultimate conclusion. 
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At the outset, we note that much of Lynk Labs’ “old 
soil” case law predates when patent applications were pub-
lished.  See AIPA, sec. 4502(a), § 122(b)(1)(A), 113 Stat. 
at 1501A-561.  Unsurprisingly, then, these cases do not ad-
dress published patent applications or the special prior-art 
rule that Congress prescribed in § 102(e)(1).  Instead, they 
address either unpublished patent applications or printed 
publications such as books, articles, or the like under 
§ 102(a) or (b).  These cases must therefore be understood 
in context when ascertaining the scope of “printed publica-
tions” in § 311(b) and whether that term excludes pub-
lished patent applications treated as prior art under 
§ 102(e)(1).   

With this context in mind, we deem unavailing Lynk 
Labs’ reliance on older cases to show that patent applica-
tions can never be “printed publications.”  For example, 
Lynk Labs quotes Brown v. Guild, 90 U.S. 181 (1874), as 
saying that a “mere application for patent” is not a “printed 
publication.”  Appellant’s Br. 60 (quoting Brown, 90 U.S. 
at 211).  It also cites other cases to similar effect.  See id. at 
60–61 (citing Interurban Ry. & Terminal Co. v. Westing-
house Elec. & Mfg. Co., 186 F. 166, 168 (6th Cir. 1911) (ob-
serving that “[a]bandoned applications for patents” cannot 
“be classed among printed publications, for they . . . are not 
published by the [PTO]” (cleaned up))).  But, as even some 
of this cited language explains, the reason “mere” patent 
applications were not deemed printed publications is that, 
at the time, they were not published at all.  These cases 
therefore do not speak to the question here: whether, once 
patent applications started being published, they could be 
considered prior art “printed publications” (with the special 
prior-art rule of § 102(e)(1) applied). 

Lynk Labs separately argues—and we agree—that, be-
cause case law interpreted “printed publication” to mean a 
reference that is publicly accessible, Congress carried forth 
this “old soil” interpretation of “printed publications” when 
it defined the scope of challenges available for 
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reexaminations and IPRs.  See, e.g., In re Bayer, 568 F.2d 
1357, 1359 (CCPA 1978) (“[T]he dispositive issue is 
whether [the reference], by virtue of its accessibility . . . , is 
a ‘publication’ within the meaning of [§ 102(b)].”); see also 
In re Lister, 583 F.3d 1307, 1311 (Fed. Cir. 2009) (“In order 
to qualify as a printed publication within the meaning of 
§ 102, a reference ‘must have been sufficiently accessible to 
the public interested in the art.’” (quoting In re Cronyn, 
890 F.2d 1158, 1160 (Fed. Cir. 1989))).  The problem for 
Lynk Labs, however, is that this definition of “printed pub-
lications” would include published patent applications, 
since the latter are publicly accessible.  So, while we agree 
with Lynk Labs that Congress carried forth the “old soil” 
requirement of public accessibility for the term “printed 
publications,” this observation only confirms that pub-
lished patent applications qualify as “printed publica-
tions.”   

Lynk Labs further maintains that case law concerning 
§ 102(a) or (b) “printed publication[s]” grafted upon that 
term not only a requirement that they be publicly accessi-
ble, but also when they must have been publicly accessible 
in order to be treated as prior art.  We disagree.  The 
“when” issue in these cases was controlled by other, tem-
poral language in these subsections—in § 102(a), “de-
scribed in a printed publication . . . before the invention 
thereof by the applicant for patent,” § 102(a) (emphasis 
added); and in § 102(b), “described in a printed publica-
tion . . . more than one year prior to the date of the applica-
tion for patent in the United States,” § 102(b) (emphasis 
added).   

For example, our cases have concluded that, for some-
thing to have been “described in a printed publication” so 
as to constitute a patentability bar under § 102(a) or (b), 
the reference must have been publicly accessible before the 
dates specified in those subsections.  See In re Hall, 
781 F.2d 897, 899 (Fed. Cir. 1986) (“The proponent of the 
[§ 102(b)] bar must show that prior to the critical date the 
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reference was sufficiently accessible, at least to the public 
interested in the art . . . .” (emphasis added)); see also Vid-
Stream, 981 F.3d at 1066 (“The evidence well supports the 
Board’s finding [under § 102(a)] that [the reference] was 
published and publicly accessible before the [challenged pa-
tent’s] . . . priority date.” (emphasis added)); Samsung El-
ecs. Co. v. Infobridge Pte. Ltd., 929 F.3d 1363, 1370 
(Fed. Cir. 2019) (reasoning that, “even if” a reference had 
met the public accessibility requirement, because of the 
timing, “it would not establish that [the reference] could 
serve as prior art here”); Acceleration Bay, LLC v. Ac-
tivision Blizzard Inc., 908 F.3d 765, 772 (Fed. Cir. 2018) 
(explaining that public accessibility is the “touchstone in 
determining whether a reference constitutes a ‘printed 
publication,’” and then noting the Board’s finding that the 
reference “was not publicly accessible before the critical 
date” (emphasis added) (cleaned up)); Voter Verified, 
698 F.3d at 1380 (“When considering whether a given ref-
erence qualifies as a prior art printed publication [under 
§ 102(b)], the key inquiry is whether the reference was 
made sufficiently accessible to the public interested in the 
art before the critical date.” (emphasis added) (cleaned up)).   

Again, however, this “when” issue for prior-art status 
is dictated by the above-quoted temporal language from 
§ 102—not the meaning of “printed publication” itself, 
which is otherwise temporally agnostic.  Put differently: 
whether, and how, something that qualifies as a “printed 
publication” is considered prior art depends on other stat-
utory language.  

That the term “printed publication” does not, itself, 
carry with it any temporal prior-art-status requirement is 
also clear when parsing § 102’s text.  This is for at least two 
reasons.  First, if “printed publication” inherently has its 
own temporal requirement, and if the term means the 
same thing throughout § 102, one difficulty immediately 
appears: § 102(a) and (b) have different temporal require-
ments (“before the invention” vs. “more than one year prior 
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to the date of the [patent] application”).  Therefore, the 
term “printed publication” cannot both (1) have its own, 
specific baked-in temporal requirement and (2) mean the 
same thing throughout § 102.  The “normal presumption” 
is that “when Congress uses a term in multiple places 
within a single statute, the term bears a consistent mean-
ing throughout.”  Azar v. Allina Health Servs., 587 U.S. 
566, 576 (2019).  Thus, it is far more likely that the term 
“printed publication” itself does not have its own, baked-in 
temporal requirement, and that instead, whatever tem-
poral requirement exists is drawn from the other language 
in § 102(a) or (b) (which is the most natural reading any-
way).  Second, and relatedly, if “printed publication” inher-
ently has its own temporal requirement, § 102(a) and (b) 
would be confusing, redundant, or both.  For example, sub-
stituting for “printed publication” the words “a reference 
publicly accessible before the invention” would yield the 
following in § 102(a): 

A person shall be entitled to a patent unless— 
. . . 
(a) the invention was . . . described in [a reference 

publicly accessible before the invention] . . . be-
fore the invention . . . . 

Our case law provides no reason, and we see none, why 
“printed publication”—an otherwise temporally agnostic 
term—should be interpreted to introduce such textual dif-
ficulties.9 

 
9  We appreciate that some of our cases include lan-

guage suggesting that the definition of a “printed publica-
tion” itself includes a temporal requirement concerning 
public accessibility.  For example, in Constant v. Advanced 
Micro-Devices, Inc., 848 F.2d 1560 (Fed. Cir. 1988), we said: 
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Accordingly, case law concerning “printed publica-
tions” in the § 102(a) or (b) context—addressing the term 
in view of other language in those provisions—did not pre-
vent Congress from setting up a different timing frame-
work for a printed publication in § 102(e)(1).  Unlike 
§ 102(a) or (b), § 102(e)(1) bars patentability if the claimed 
invention was “described in . . . an application for patent, 
published under [§] 122(b)” that was “filed in the United 
States before the invention by the applicant for patent.”  
§ 102(e)(1) (emphasis added).  By its explicit terms, it bars 
patentability based on a published patent application if 
that application was filed before the invention.  This lan-
guage does not mean that a published patent application is 
not a “printed publication” within the meaning of the “old 
soil”; it is indeed a “printed publication,” given that it is 
publicly accessible.  This language simply means that Con-
gress chose to afford published patent applications a prior-

 
“The statutory phrase ‘printed publication’ has been inter-
preted to mean that before the critical date the reference 
must have been sufficiently accessible to the public inter-
ested in the art . . . .”  Id. at 1568.  Yet that same sentence 
continued: “[D]issemination and public accessibility are 
the keys to the legal determination whether a prior art ref-
erence was ‘published,’” id.—thus conveying that whether 
something is a “printed publication” does not, itself, carry 
with it any temporal requirement.  Moreover, Constant 
cited Hall for this proposition, and Hall distinguished be-
tween the question of public accessibility and when, for 
§ 102(b) purposes, the reference was publicly accessible.  
See Hall, 781 F.2d at 899 (observing that “public accessi-
bility” is “the touchstone in determining whether a refer-
ence constitutes a ‘printed publication’ bar under 
[§ 102(b)]” and noting that “[t]he proponent of the [§ 102(b)] 
bar must show that prior to the critical date the reference 
was sufficiently accessible, at least to the public interested 
in the art” (emphasis added)). 
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art effect different from the effect given to printed publica-
tions in § 102(a) and (b).  See AIPA, sec. 4505, 113 Stat. 
at 1501A-565 (“Prior Art Effect of Published Applica-
tions”).  And case law confronting different statutory pro-
visions having materially different language does not 
permit us to ignore Congress’s choice in that regard.  

Having concluded that the plain language of § 102(e)(1) 
supports our interpretation of § 311(b) and that there is no 
persuasive support in § 311(b)’s historical context for Lynk 
Labs’ interpretation, we note finally that treating pub-
lished patent applications (with the special prior-art rule 
of § 102(e)(1) applied) as available prior art under § 311(b) 
is fully consistent with the “congressional purpose in re-
stricting reexamination”—and later, IPRs—to printed doc-
uments.  See Qualcomm, 24 F.4th at 1376 (cleaned up).  
Again, that purpose was “to provide a cheaper and less 
time-consuming alternative to challenge patent validity on 
certain issues.”  Id. (cleaned up).  With this purpose in 
mind, Congress discussed a broad division between prior 
art that may be asserted in these post-grant proceedings 
and prior art that may not:  printed documents versus sale 
and public use, respectively.  See S.R. No. 96-617, at 2.  The 
former are the types of references that “are normally han-
dled by patent examiners,” id., while the latter often re-
quire substantial discovery or factfinding as to, among 
other things, the circumstances surrounding the alleged 
sale or use.  Published patent applications clearly fall into 
the former category.10  In fact, as official PTO publications, 

 

10  Indeed, it is undisputed that § 102(e)(1) prior art 
(i.e., published patent applications) may be used as prior 
art in a district court proceeding.  See Appellant’s Br. 60 
(“[Section] 102(e)(1) [prior art] may be asserted in (for ex-
ample) infringement litigation.”).  Following Lynk Labs’ ar-
gument to its conclusion would place an artificial 
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published patent applications would create even less need 
for discovery or factfinding than some other alleged printed 
publications.  Cf. Klopfenstein, 380 F.3d at 1347 (address-
ing dispute over public accessibility of a printed slide 
presentation); Hall, 781 F.2d at 897 (same for doctoral the-
sis).  Treating published patent applications (with the spe-
cial prior-art rule of § 102(e)(1) applied) as available prior 
art under § 311(b) is thus fully consistent with Congress’s 
purpose in limiting the types of patentability challenges in 
IPRs.  

Accordingly, for the foregoing reasons, we conclude 
that §§ 311(b) and 102(e)(1) permit IPR challenges based 
upon published patent applications, and such published 
patent applications can be deemed prior art in IPRs as of 
their filing date.  Therefore, Martin was properly deemed 
prior art to the ’400 patent in this IPR. 

II 
Having concluded that Martin may be used as the basis 

of Samsung’s IPR, we turn to the merits of the Board’s de-
cision.  Lynk Labs argues that the Board misconstrued the 
plain and ordinary meaning of two limitations in claim 7 of 
the ’400 patent: (1) “an LED circuit comprising a plurality 
of LEDs connected in series”; and (2) “a forward voltage of 
the LEDs of the LED circuit array matches the rectified 
input AC voltage output of the driver.”  Lynk Labs also ar-
gues that the Board made factual errors in its evaluations 
of the prior art.  We address Lynk Labs’ arguments as to 

 
constraint on the types of prior art that may be asserted in 
an IPR versus that which may be asserted in a district 
court.  We see no reason why Congress would have created 
such a distinction, particularly for published patent appli-
cations which, as stated above, do not fall into the category 
of prior art that generally requires extensive discovery or 
fact finding. 
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each limitation’s construction, and the associated factual 
disputes, in turn.  

A 
With respect to the first limitation, Lynk Labs argues 

that the term “a plurality of LEDs connected in series” 
means “a plurality of individual LEDs connected in series” 
and not “a plurality of LED circuits connected in series.”  
Under the plain and ordinary meaning of the term, we con-
clude that “a plurality of LEDs connected in series” may 
include either a plurality of individual LEDs or a plurality 
of LED circuits connected in series because both include a 
“plurality of LEDs.”  We therefore agree with the Board’s 
construction and the Board’s conclusion that Nerone 
teaches this claim limitation. 

An electrical circuit may connect electrical components 
(like LEDs) either in parallel or in series.  Electrical com-
ponents connected end-to-end are connected in series, and 
the electrical current flows through the LEDs.  In diagram 
B below, the four LEDs covered by the group encompassed 
by IA are connected in series.  Electrical components are 
“connected in parallel when they connect to the same point 
(or node),” and the current flow is divided between them.  
Appellee’s Br. 3.  In diagram A below, the three LEDs level 
with “I1” are connected in parallel, and the black, purple, 
and gold lines show current flow divided between them.  In 
simpler terms, diagram B shows individual LEDs con-
nected in series, whereas diagram A shows groups of LEDs 
connected in series.   
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Appellant’s Br. 17 (citing J.A. 6325). 

The claim language recites “a plurality of LEDs con-
nected in series.”  ’400 patent claim 7.  This term is found 
only in claims 1 and 7; nowhere is this exact phrase used 
or defined in the specification.  The specification includes 
examples of both individual and groups of LEDs connected 
in series.  See, e.g., id. at Fig. 14 (showing a plurality of 
parallel-connected LEDs, with each group of LEDs con-
nected in series); see also id. at Figs. 21, 24; id. at 9:63–66.  
The disclosures in the specification lead us to conclude that 
the plain and ordinary meaning of “a plurality of LEDs con-
nected in series” may include individual LEDs connected 
in series or groups of LEDs connected in series because 
both include a “plurality of LEDs” connected in series.  See 
Malvern Panalytical Inc. v. TA Instruments-Waters LLC, 
85 F.4th 1365, 1373–74 (Fed. Cir. 2023) (concluding that 
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the absence of limiting disclosures in the specification sup-
ported a broad claim construction). 

We agree with the Board that Lynk Labs’ construction 
limiting the term to just “individual LEDs” connected in 
series is “largely based on rewriting this limitation.”  Final 
Written Decision, at 22.  And while other claims may be 
more specific, such that they only include one circuit con-
figuration, that is not determinative of how we construe 
broader claims.  See ’400 patent claim 14 (claiming “a plu-
rality of LED circuits connected in parallel”).  For the rea-
sons above, we agree with the Board’s construction of “a 
plurality of LEDs connected in series.” 

Lynk Labs’ arguments as to whether the prior art dis-
closes “a plurality of LEDs connected in series” is premised 
on the Board’s allegedly erroneous construction of this 
term.  Because we conclude that the Board did not err in 
construing the term, no dispute remains as to whether the 
prior art discloses this limitation.  Indeed, it is undisputed 
that the prior art, Nerone, teaches a series of circuits, 
where the LEDs are connected in parallel within each cir-
cuit.  See Appellant’s Br. 18 (“Diagram A illustrates that 
while groups of LEDs in Nerone may be connected in series 
with other groups of LEDs, there are no LEDs that are con-
nected in series with other LEDs.” (emphases omitted)); see 
also Final Written Decision, at 22 (“Patent Owner admits 
that ‘Nerone confirms that each of the four groups 410 is in 
series.’” (quoting Lynk Labs’ Patent Owner Response at 
26)).  Therefore, we conclude that substantial evidence sup-
ports the Board’s finding that Nerone discloses this claim 
limitation. 

B 
With respect to the second disputed limitation, Lynk 

Labs argues that the Board misconstrued claim 7’s limita-
tion that recites “a forward voltage of the LEDs of the LED 
circuit array matches the rectified input AC voltage output 
of the driver.”  Specifically, Lynk Labs argues that the 
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Board erred by (1) misconstruing “matches” and (2) read-
ing “rectified” out of the claim.  We disagree with both ar-
guments. 

1 

Claim 7 recites “a forward voltage of the LEDs of the 
LED circuit array matches the rectified input AC voltage 
output of the driver.”  ’400 patent claim 7 (emphasis 
added).  The parties did not propose a claim construction 
for this term before the Board; instead, each party agreed 
that the terms in the challenged claims should be given 
their plain and ordinary meaning.  See Final Written Deci-
sion, at 9–10.  Lynk Labs argues that the plain and ordi-
nary meaning of “matches” means “equivalent.”  
Appellant’s Br. 38–39.  Samsung argues, and the Board 
agreed, that the limitation, in view of the specification, “en-
compasses ‘the rectified input AC voltage output of the 
driver’ that is less than ‘a forward voltage of the LEDs of 
the LED circuit.’”  Appellee’s Br. 40 (quoting Final Written 
Decision, at 36) (emphasis altered from original).  Based on 
the intrinsic record, we agree with Samsung and the Board. 

The parties identify three parts of the specification that 
bear on the scope of this limitation.  First, in the “Back-
ground of the Invention” section, the patent explains that 
prior-art reference “Allen discloses that for the forward 
voltage to be ‘matched,’ in each series block, the peak input 
voltage must be less than or equal to the sum of the maxi-
mum forward voltages for each series block in order to pre-
vent over-driving.”  ’400 patent col. 2 ll. 31–35 (emphasis 
added).  Second, in the “Summary of the Invention” section, 
the patent states: “[A]nother form of the invention is an 
LED circuit comprising opposing parallel series strings of 
LEDs connected together and driven direct with a high fre-
quency AC voltage equal to or less than to total series volt-
age drop of the opposing parallel series strings of LEDs 
within the LED circuit.”  Id. col. 9 ll. 48–53.  Third, in the 
“Detailed Description of Preferred Embodiments” section, 
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the specification provides a single example of a circuit con-
figuration that describes a specific voltage source, LEDs 
with a particular forward voltage, diodes with a specific 
voltage, and an approximate number of LEDs.  Id. col. 17 
ll. 1–7.  Lynk Labs relies on this example as mathemati-
cally demonstrating equivalence between the “forward 
voltage of the LEDs of the LED circuit array” and “the rec-
tified input AC voltage output of the driver.”  See Appel-
lant’s Br. 42–43. 

Lynk Labs argues that the first quote does not define 
“match” but instead is an embodiment from prior-art refer-
ence Allen.  But even “prior art cited in a patent . . . consti-
tutes intrinsic evidence.”  V-Formation, Inc. v. Benetton 
Grp. SpA, 401 F.3d 1307, 1311 (Fed. Cir. 2005) (citation 
omitted).  Therefore, this first quote is relevant intrinsic 
evidence of the meaning of “matches” in the art.   

Lynk Labs argues that the second quote does not refer 
to or define “matches.”  But this argument is inconsistent 
with Lynk Labs’ prior reliance on this passage for constru-
ing “matches”:  

[T]he [’400 patent,] column 9, lines 48 through 52, 
that passage describes LEDs connected together 
and driven direct with a high frequency AC voltage 
equal to or less than the total series voltage drop of 
the opposing parallel series strings of LEDs.  So 
here we have support for the voltage drop being 
equal to.  It’s described here as equal to or less 
than, but there is support, of course, for equal to.  

J.A. 6531 ll. 20–25 (quoting IPR oral hearing) (emphasis 
added).  Additionally, the definition of “matched” from Al-
len is substantively the same as the disclosed embodiment 
in the “Summary of the Invention.”  Compare ’400 patent 
col. 2 ll. 31–35 (“for the forward voltage to be ‘matched,’ in 
each series block, the peak input voltage must be less than 
or equal to the sum of the maximum forward voltages” (em-
phasis added)), with id. col 9 ll. 48–52 (“a high frequency 
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AC voltage equal to or less than to total series voltage drop” 
(emphasis added)).  Therefore, this second quote is also rel-
evant intrinsic evidence of the meaning of “matches” in the 
art.   

With respect to the third quote, Lynk Labs argues that 
this example mathematically demonstrates equivalence.  
See Appellant’s Br. 42–43 (calculating the voltage output of 
the driver after the bridge rectifier at 114 V and the total 
forward voltage drop as 114 V).  Samsung does not dispute 
the example provided in the specification results in a for-
ward voltage of the LEDs of the LED circuit array that 
equals the rectified input AC voltage output of the driver.  
We also view this passage as relevant intrinsic evidence.   

These passages, taken together, support a plain and or-
dinary meaning in light of the specification that includes 
both equivalence and a “rectified input AC voltage output 
of the driver that is less than a forward voltage of the LEDs 
of the LED circuit.”  Final Written Decision, at 36 (cleaned 
up) (emphasis added).  Not once but twice, the specification 
explains the relationship between the rectified input AC 
voltage output and the forward voltage in the same manner 
as including “less than or equal to.”  See Grace Instruments 
Indus., LLC v. Chandler Instruments Co., 57 F.4th 1001, 
1010 (Fed. Cir. 2023) (construing term in line with the im-
plications from the specification).  And a single example 
that falls within the “equal to” part of the relationship does 
not contradict the meaning of “matches” in other parts of 
the specification.  Thus, we conclude that the Board did not 
err in its construction of “matches.”11   

 
11  Lynk Labs argues that Samsung’s failure to set 

forth a numerical value for the “matches” limitation is “an 
error of law.”  Appellant’s Br. 53–57.  But Lynk Labs sets 
forth no law that requires a numerical value under these 
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2 
Lynk Labs further argues that the Board’s construction 

of “a forward voltage of the LEDs of the LED circuit array 
matches the rectified input AC voltage output of the driver” 
reads out the word “rectified.”  We disagree.   

While framed as a claim construction dispute, Lynk 
Labs’ argument is based on what Martin does and does not 
disclose.  See Appellant’s Br. 48 (“The Board went on to 
hold that Martin’s teaching of an unrectified AC voltage 
output that is less than the forward voltage of the LEDs 
meets [this] limitation . . . . In so doing, the Board erred by 
effectively construing [this] limitation [incorrectly] . . . .” 
(emphasis in original)); id. at 50 (“Martin only dis-
closes . . .”); id. (“Martin discloses . . .”); id. (“Martin does 
not teach or suggest . . .”); id. (“Martin as applied to Nerone 
does not meet [this] limitation.”); id. (“Martin discloses se-
lecting . . .”).  This is not a dispute about claim construction 
but a dispute as to whether Martin discloses “the rectified 
input AC voltage output of the driver.”   

An unrectified voltage has an alternating, wave-like 
voltage, like the one in the image below.   

 
 
 
 
 
 
 

 
circumstances.  Nor are we aware of any.  We therefore dis-
agree that this was an error. 
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Appellant’s Br. 51 (citing J.A. 175–76).  A rectified voltage 
has a continuous voltage, depicted by the red line labelled 
“rectified voltage output” in the image below.   
 
 
 
 
 
 
 
Appellant’s Br. 52 (citing J.A. 175–76).  Lynk Labs ex-
plains that an unrectified voltage results in light being 
emitted when voltage is positive but not when voltage is 
negative, while a rectified voltage delivers a constant emis-
sion of light.  Appellant’s Br. 51–52. 

The Board relied on Samsung’s expert testimony that 
“a person of ordinary skill in the art would have taken into 
consideration the number of LEDs and the total voltage 
drop of the LED circuit when designing and implementing” 
a circuit.  J.A. 244; Final Written Decision, at 36–37.  “[A] 
person of ordinary skill in the art would have used these 
factors to apply the teachings of Martin to configure 
Nerone’s circuitry so that ‘the forward voltage of the series-
connected LEDs [] approximately match[es] the rectified 
AC voltage output of the . . . LED driver circuit.”  Final 
Written Decision, at 37.  Further, Samsung argued that 
“matching the input voltage to the forward voltage of the 
LEDs had become a matter of routine optimization.”  Id. 
(citing Samsung’s Petition, at 19).  Samsung supported this 
assertion with expert testimony, which was corroborated 
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by references Cross12 and Martin.  Id.  In other words, the 
Board was persuaded by Samsung’s testimony that the 
knowledge of a person of ordinary skill in the art included 
the routine optimization of “matching” a “rectified input 
AC voltage output of the driver” to the “forward voltage of 
the LEDs of the LED circuit array.”  Final Written Deci-
sion, at 36–38.   

“A person of ordinary skill in the art is also a person of 
ordinary creativity . . . .”  KSR Int’l Co. v. Teleflex Inc., 
550 U.S. 398, 421 (2007).  And Samsung’s argument was 
based on the knowledge of a person of ordinary skill in the 
art, as explained above.  Therefore, even if Lynk Labs is 
correct that Martin does not explicitly disclose determining 
the forward voltage of the LEDs based on the peak voltage 
of a rectified voltage, that is of no consequence based on the 
facts and argument before us.  Lynk Labs apparently con-
ceded that “Figure 5 of Martin discloses LEDs driven by a 
rectified AC voltage.”  Final Written Decision, at 32 (em-
phasis added).  Lynk Labs also did not dispute that Nerone 
discloses configurations where a rectified AC voltage is pro-
vided to LEDs.  Id. at 36–39.  And Lynk Labs did not dis-
pute that a person of ordinary skill in the art would have 
considered several factors “when designing Nerone’s cir-
cuitry to satisfy the ‘matching’ requirement of [this] limi-
tation.”  Id. at 36; see also id. at 36–38.  Therefore, like the 
Board, we are persuaded that “the combined teachings of 
Nerone and Martin teach or suggest [this] limitation,” id. 
at 38, particularly in light of the knowledge of a person of 
ordinary skill in the art.    

For these reasons, we affirm the Board’s determination 
that claim 7 would have been obvious in view of Nerone and 
Martin.  Final Written Decision, at 68.  And because 
claims 8–13 depend from claim 7, and Lynk Labs makes no 

 
12  U.S. Patent Application Pub. No. 2003/0102810 

(“Cross”), J.A. 4162–74. 
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separate argument for these dependent claims, we also af-
firm the Board’s determination that claims 8–13 would 
have been obvious. 

CONCLUSION 
We have considered Lynk Labs’ remaining arguments 

and find them unpersuasive.  For the foregoing reasons, we 
affirm the Board’s conclusion that claims 7–13 and 17 are 
unpatentable.  

AFFIRMED 
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35 U.S.C. §311(b) 

(b) SCOPE.—A petitioner in an inter partes review may request to cancel as 
unpatentable 1 or more claims of a patent only on a ground that could be raised under 
section 102 or 103 and only on the basis of prior art consisting of patents or printed 
publications. 

35 U.S.C. §102 (pre-AIA) 

Conditions for patentability; novelty and loss of right to patent 

A person shall be entitled to a patent unless— 

(a) the invention was known or used by others in this country, or patented or 
described in a printed publication in this or a foreign country, before the invention 
thereof by the applicant for patent, or 

(b) the invention was patented or described in a printed publication in this or a 
foreign country or in public use or on sale in this country, more than one year prior 
to the date of the application for patent in the United States, or 

(c) he has abandoned the invention, or 

(d) the invention was first patented or caused to be patented, or was the subject 
of an inventor’s certificate, by the applicant or his legal representatives or assigns in 
a foreign country prior to the date of the application for patent in this country on an 
application for patent or inventor’s certificate filed more than twelve months before 
the filing of the application in the United States, or 

(e) the invention was described in (1) an application for patent, published under 
section 122(b), by another filed in the United States before the invention by the 
applicant for patent or (2) a patent granted on an application for patent by another 
filed in the United States before the invention by the applicant for patent, except that 
an international application filed under the treaty defined in section 351(a) shall have 
the effects for the purposes of this subsection of an application filed in the United 
States only if the international application designated the United States and was 
published under Article 21(2) of such treaty in the English language; or 

(f) he did not himself invent the subject matter sought to be patented, or 

(g) (1) during the course of an interference conducted under section 135 or section 
291, another inventor involved therein establishes, to the extent permitted in section 
104, that before such person’s invention thereof the invention was made by such 
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other inventor and not abandoned, suppressed, or concealed, or (2) before such 
person’s invention thereof, the invention was made in this country by another 
inventor who had not abandoned, suppressed, or concealed it.  In determining 
priority of invention under this subsection, there shall be considered not only the 
respective dates of conception and reduction to practice of the invention, but also the 
reasonable diligence of one who was first to conceive and last to reduce to practice, 
from a time prior to conception by the other. 
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