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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

CONSTELLATION DESIGNS, LLC,

Plaintiff,

V. CIVIL ACTION NO. 2:21-CV-00448-JRG
LG ELECTRONICS, INC., LG
ELECTRONICS USA, INC., LG
ELECTRONICS ALABAMA INC,

LN L LR LD LD L L LD LD LN L L

Defendants.

MEMORANDUM OPINION AND ORDER

The Court held a Pretrial Conference in the above-captioned matter on Thursday, June 15,
2023 regarding pending pretrial motions and motions in limine (“MILs”) filed by Plaintiff
Constellation Designs, LLC (“Plaintiff” or “Constellation”) and Defendants LG Electronics, Inc.,
LG Electronics USA, Inc., and LG Electronics Alabama Inc. (“Defendants” or “LG”). (Dkt. Nos.
130, 131, 129, 133,137,134, 135, 136, 132,128, 127,200, 201, and 241.) This Order memorializes
the Court’s rulings on the aforementioned pretrial motions and MILs as announced into the record,
including additional instructions that were given to the Parties. Although this Order summarizes
the Court’s rulings as announced into the record during the Pretrial Conference, this Order in no
way limits or constrains such rulings from the bench. Accordingly, it is hereby ORDERED as
follows:

PRETRIAL MOTIONS

Defendants’ Motion for Partial Summary Judgment of Noninfringement for Products
Containing a Realtek Chip (Dkt. No. 130)

The motion was DENIED. (Dkt. No. 257 at 47:10-25.) The Court held that there are
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questions of fact that preclude the entry of summary judgment.

Defendants’ Motion to Strike Portions of the Opening Report of Dr. Mark Jones (Dkt. No.
131)

The motion was GRANTED-IN-PART and DENIED-IN-PART. (Dkt. No. 257 at 49:7—
24; 59:9-61:12.) The Court struck “and/or knew and specifically intended infringement of the
asserted patents” from Paragraph 97 of Dr. Jones’ report. The balance of Defendants’ motion was
denied.
Plaintiff’s Motion for Summary Judgment on LG’s Ineligibility Defenses (Dkt. No. 129)

The motion was GRANTED. (Dkt. No. 257 at 93:23-95:1.) The Court, after considering
the claims at issue and the patents-in-suit and the invention as a whole, was persuaded that the
patents-in-suit are not directed primarily to an abstract concept. The claims are focused on
improvements of systems and are directed to a patent-eligible subject matter.

Plaintiff’s Motion to Strike Certain Portions of the Expert Report of Dr. Robert Akl Relating
to His Patent Eligibility Analysis (Dkt. No. 133)

The motion was GRANTED. (Dkt. No. 257 at 95:2—-11.). In light of the Court’s ruling
regarding Dkt. No. 129, the Court struck the sections of Dr. Akl’s report relating to his patent
eligibility analysis.

Plaintiff’s Motion to Strike Certain Portions of the Expert Report of Mr. Robert Akl (Dkt.
No. 137)

The motion was GRANTED-IN-PART and DENIED-IN-PART. (Dkt. No. 257 at
122:4-126:8; 129:23-130:8). The Court struck Paragraphs 58, 59, 65, 68, 325-332, 1318-19,
1359-60, 1822, 1823, 1824, and 1849 of Dr. Akl’s Invalidity Report as such paragraphs concern
references outside of LG’s final election of prior art references and combinations. The parties
further agreed (and the Court accepted their agreement) that LG would not contend that the claims

are product-by-process. The balance of Plaintiff’s motion was denied. The Court intends to enforce
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its Motions in Limine. To the extent Dr. Akl or any other witness violates the Court’s Motions in
Limine, the Court expects the parties to raise an objection to such violation during the trial.

Plaintiff’s Motion for Summary Judgment on LG’s Improper Inventorship Defense (Dkt.
No. 134)

The motion was GRANTED. (Dkt. No. 257 at 158:3-159:5.)

Plaintiff’s Partial Motion for Summary Judgment as to Written Description and Priority
and Motion to Strike Dr. AKI’s Opinions in Violation of the Court’s Claim
Construction Order (Dkt. No. 135)

The motion was GRANTED. (Dkt. No. 257 at 191:24-193:8.) The Court struck
Defendants’ written description defense and the paragraphs in Dr. Akl’s report related thereto. The
Court further held that the applicable priority date for U.S. Patent No. 11,018,922 is December
30th, 2008.

Plaintiff’s Motion to Strike and Exclude Portions of the Expert Report of Brian Napper (Dkt.
No. 136)

The motion was DENIED. (Dkt. No. 257 at 205:8-206:13.)

Defendants’ Motion to Strike the Expert Report of Ryan Sullivan (Dkt. No. 132)

The motion was GRANTED-IN-PART and DENIED-IN-PART. (Dkt. No. 257 at
225:1-228:9.) The Court struck paragraphs 450 through 462 of Dr. Sullivan’s report as the report
fails to adequately account for the patents’ essentiality in analyzing Georgia-Pacific factors 8-10.
The remainder of the motion was denied.

Plaintiff’s Motion for Summary Judgment and Motion to Strike on or, in the alternative, to
Strike LG’s Equitable Defenses (Dkt. No. 128)

The motion was DENIED. (Dkt. No. 257 at 232:24)

Defendants’ Motion to Strike the Supplement and Errata of the Expert Reports of Dr. Mark
Jones (Dkt. No. 127)

The motion was DENIED-AS-MOQOT. (Dkt. No. 257 at 61:13-62:3.)
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MOTIONS IN LIMINE

It is ORDERED that the Parties, their witnesses, and counsel shall not raise, discuss, or

argue the following before the venire panel or the jury without prior leave of the Court:

PLAINTIFF’S OPPOSED MOTIONS IN LIMINE (Dkt. No. 201)

Plaintiff’s MIL 1 Preclude LG from introducing any argument, evidence, or suggestion
concerning specific patents beyond the asserted patents, prior art, or
patents in the Zenith comparable licenses, including suggesting LG or
ATSC 3.0 is practicing specific LG patents or other patents from
participants in ATSC 3.0.

The MIL was DENIED. (Dkt. No. 257 at 244:6-245:22.)

Plaintiff’s MIL 2 Any argument, evidence, testimony, reference, or suggestion that
Constellation Designs has not asserted its patents against other entities,
including Samsung or Sony, and associated settlement discussions with
those third parties.

The MIL was GRANTED-AS-MODIFIED per the parties’ agreement as annotated in the

record. (Dkt. No. 257 at 246:20-248:6; Dkt. No. 252 at 2.)

Plaintiff’s MIL 3 Preclude LG from introducing any argument, evidence, suggestion that
there is an obligation to participate in a standard setting organization
or that participation in a SSO is necessary to have a patent that covers
products related to that standard.

The MIL was GRANTED-AS-MODIFIED per the parties’ agreement as annotated in the

record. (Dkt. No. 257 at 248:13-249:17; Dkt. No. 249 at 2, 3.)

Plaintiff’s MIL 4 Any argument, testimony, evidence, reference to, or suggestion about
lump sum damages calculations or implying in any way that Dr.
Sullivan’s or Mr. Napper’s damages calculations result in, or that the
jury may award, a “lump sum.”

The MIL was GRANTED-AS-MODIFIED per the parties’ agreement as annotated in the

record. (Dkt. No. 257 at 249:22-251:3; Dkt. 249 at 3.)

Plaintiff’s MIL 5 Preclude LG from introducing any argument, evidence, or suggestion
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regarding Fortress or Constellation Designs, LL.C receiving funding
from Fortress.

The MIL was GRANTED-AS-MODIFIED per the parties’ agreement as annotated in the

record. (Dkt. No. 257 at 251:11-252:7.)

DEFENDANTS’ OPPOSED MOTIONS IN LIMINE (Dkt. No. 200)

Defendants’ MIL 1  To Exclude the IEEE Magazine and Articles within the Magazine, And
Testimony Relating Thereto.

The MIL was WITHDRAWN. (Dkt. No. 257 at 253:4-7.)

Defendants’ MIL. 2 To Exclude Evidence Suggesting a Failure to Seek Opinion of Counsel
after being Allegedly Notified about CD’s Asserted Patents.

The MIL was WITHDRAWN. (Dkt. No. 257 at 253:4-7.)

Defendants’ MIL 3  Preclude Any Argument, Evidence, or Testimony that LG Has
Improper Influence over the Development of the ATSC Standard.

The MIL was DENIED. (Dkt. No. 257 at 255:22-257:21.)

Defendants’ MIL 4 To Preclude Any Argument, Document, or Testimony Presenting the
Patent Pool Members in Derogatory Terms or Implying the Patent Pool
Agreements Are Illegal.

The MIL was GRANTED-AS-MODIFIED per the parties’ agreement as annotated in the

record. (Dkt. No. 257 at 259:6-260:2; Dkt. No. 252 at 3.)

Defendants’ MIL 5 To Preclude Any Argument, Document, or Testimony Regarding
Zenith’s Bankruptcy and LG’s Ownership of Zenith.

The MIL was GRANTED-AS-MODIFIED per the parties’ agreement as annotated in the

record. (Dkt. No. 257 at 260:8-261:15; Dkt. No. 252 at 3.)

COURT MOTIONS IN LIMINE

Refer to the Court’s Standing Order on Motions in Limine.
PLAINTIFF’S MOTION TO DISMISS UNDER RULE 41 (Dkt. No. 241)

The Court GRANTED the motion. (Dkt. No. 257 at 22:19-24:12.)
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So ORDERED and SIGNED this 27th day of June, 2023.

/\Qm ) z[i\;l;twa

RODNEY GILS{TRAP
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

MARSHALL DIVISION
CONSTELLATION DESIGNS, LLC, §
§
Plaintiff, g
v §

' § CIVIL ACTION NO. 2:21-CV-00448-JRG
LG ELECTRONICS, INC., LG g
ELECTRONICS USA, INC., LG N
ELECTRONICS ALABAMA INC, N

Defendants.
FINAL JUDGMENT

A jury trial commenced in the above-captioned case on July 5, 2023, and on July 11, 2023,
the jury reached and returned its unanimous verdict finding that Defendants LG Electronics Inc.,
LG Electronics USA, Inc., and LG Electronics Alabama, Inc. (together “LG”) infringed at least
one of Claims 17, 21, 24, and 28 of U.S. Patent No. 8,842,761 (the “’761 Patent), at least one of
Claims 21 and 23 of U.S. Patent No. 11,019,509 (the “’509 Patent™), at least one of Claims 24 and
44 of U.S. Patent No. 11,018,992 (the “°992 Patent”), and Claim 5 of U.S. Patent No. 10,693,700
(the 700 Patent”) (collectively, the “Asserted Claims”); that none of the Asserted Claims were
invalid; that LG willfully infringed at least one of the Asserted Claims; and that Plaintiff
Constellation Designs LLC (“CD”) is owed $1,684,469.00 in the form of a running royalty for
LG’s infringement. (Dkt. No. 277).

Pursuant to Rule 58 of the Federal Rules of Civil Procedure, and in accordance with the
jury’s unanimous verdict and the entirety of the record, the Court hereby ORDERS and ENTERS

JUDGMENT as follows:
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1. LG has infringed at least one Asserted Claim of each of the 761 Patent, *509 Patent,

’992 Patent, and the *700 Patent;

2. The Asserted Claims are not invalid;
3. LG’s infringement was willful;
4. CD is hereby awarded damages from and against LG and shall accordingly have

and recover from LG the sum of $1,684,469.00 U.S. Dollars for past infringement
by LG and as a running royalty;

5. Notwithstanding the jury’s finding of willfulness, the Court having considered the
totality of the circumstances together with the material benefit of having presided
throughout the jury trial and having seen the same evidence and heard the same
arguments as the jury, and mindful that enhancement is generally reserved for

I concludes that enhancement of the

“egregious cases of culpable behavior,”
compensatory award herein is not warranted under 35 U.S.C. § 284 and
consequently, the Court elects not to enhance the damages awarded herein;

6. Pursuant to 35 U.S.C. § 284 and Supreme Court guidance that “prejudgment
interest shall ordinarily be awarded absent some justification for withholding such
an award,”? the Court awards to CD from LG pre-judgment interest applicable to
all sums awarded herein, calculated at the 5-year U.S. Treasury Bill rate,

compounded quarterly, from the date of infringement through the date of entry of

this Judgment;?

! Halo Elecs., Inc. v. Pulse Elecs., Inc., 579 U.S. 93, 106 (2016).
2 General Motors Corp. v. Devex Corp., 461 U.S. 648, 657 (1983).
3 See Nickson Indus., Inc. v. Rol Mfg. Co., Ltd., 847 F.2d 795, 800-801 (Fed. Cir. 1988).
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7. Pursuant to 28 U.S.C. § 1961, the Court awards to CD from LG post-judgment
interest applicable to all sums awarded herein, at the statutory rate, from the date of
entry of this Judgment until paid; and

8. Pursuant to Federal Rule of Civil Procedure 54(d), Local Rule CV-54, and
28 U.S.C. § 1920, CD is the prevailing party in this case and shall recover its costs
from LG. CD is directed to file its proposed Bill of Costs.

All other requests for relief now pending and requested by either party but not specifically

addressed herein are DENIED.

So ORDERED and SIGNED this 22nd day of August, 2023.

S DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

CONSTELLATION DESIGNS, LLC,
Plaintiff,

V. CIVIL ACTION NO. 2:21-CV-00448-JRG

LG ELECTRONICS, INC.,

LG ELECTRONICS USA, INC., and
LG ELECTRONICS ALABAMA, INC,,

FILED UNDER SEAL

Lo L L L LD L LD LD L L O

Defendants.

MEMORANDUM OPINION AND ORDER

I. INTRODUCTION

Before the Court is Defendants LG Electronics, Inc., LG Electronics USA, Inc., and LG
Electronics Alabama, Inc.’s (collectively, “LG”) Motion for Judgment as a Matter of Law
(“JMOL”) of No Damages (the “Motion”). (Dkt. No. 310.) Plaintiff Constellation Designs, LLC
(“Constellation”) opposes the Motion. (See Dkt. No. 326.) For the following reasons, the Court
finds that the Motion should be DENIED.

II. BACKGROUND

Constellation filed a Complaint on December 9, 2021, alleging that LG infringed several
of its United States Patents related to digital communications technology, including U.S. Patent
Nos. 8,842,761 (the “’761 Patent), 10,693,700 (the “’700 Patent”), 11,018,922 (the “’922 Patent”),
and 11,019,509 (the ‘059 Patent”) (collectively, the “Asserted Patents”). (Dkt. No. 1.) On May 1,
2023, LG moved to strike the expert report of Dr. Sullivan, Constellation’s damages expert. (Dkt.
No. 132.) The Court denied LG’s motion on all grounds. (Dkt. No. 257 at 225:4-226:22, 227:11—

20.) A jury trial was held on July 5-7 and 10-11, 2023. At the close of evidence, LG moved for
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JMOL under Rule 50(a) of no damages on three bases: (1) “CD failed to prove that the Zenith
agreements are technically and economically comparable;” (2) “CD failed to apportion the value
of ATSC 3.0;” and (3) “CD’s inflation adjustment ... lacks an evidentiary basis.” (Dkt. No. 293 at
275:9-276:16.) The Court denied LG’s Rule 50(a) motion on all grounds. (/d. at 277:24-278:3.)

On July 11, 2023, the jury returned a verdict finding that LG infringed all Asserted Patents
and that LG’s infringement was willful. (Dkt. No. 277 at 4, 6.) The jury also found that LG had
failed to prove that any of the asserted claims were invalid. (/d. at 5.) Accordingly, the jury awarded
damages of $1,684,469.00 in the form of a reasonable royalty for past damages. (/d. at 7.)

III. LEGAL STANDARD

“Judgment as a matter of law is proper when ‘a reasonable jury would not have a legally
sufficient evidentiary basis to find for the party on that issue.”” Abraham v. Alpha Chi Omega, 708
F.3d 614, 620 (5th Cir. 2013) (quoting Fed. R. Civ. P. 50(a)). The non-moving party must identify
“substantial evidence” to support its positions. TGIP, Inc. v. AT&T Corp., 527 F. Supp. 2d 561,
569 (E.D. Tex. 2007). “Substantial evidence is more than a mere scintilla. It means such relevant
evidence as a reasonable mind might accept as adequate to support a conclusion.” Eli Lilly & Co.
v. Aradigm Corp., 376 F.3d 1352, 1363 (Fed. Cir. 2004).

“The Fifth Circuit views all evidence in a light most favorable to the verdict and will
reverse a jury’s verdict only if the evidence points so overwhelmingly in favor of one party that
reasonable jurors could not arrive at any contrary conclusion.” Core Wireless Licensing S.A.R.L.
v. LG Elecs., Inc., 880 F.3d 1356, 1361 (Fed. Cir. 2018) (citing Bagby Elevator Co. v. Schindler
Elevator Corp., 609 F.3d 768, 773 (5th Cir. 2010)). A court must “resolve all conflicting evidence
in favor of [the verdict] and refrain from weighing the evidence or making credibility

determinations.” Gomez v. St. Jude Med. Daig. Div. Inc., 442 F.3d 919, 937-38 (5th Cir. 2006).
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IV. ANALYSIS

A. Apportionment

LG argues that Constellation’s damages expert, Dr. Sullivan, did not apportion. (Dkt. No.
310 at 3.) More specifically, LG argues that Dr. Sullivan simply ported over the $5 per-unit from
the Zenith license without adjusting the per-unit rate to be “based on the incremental value that the
patented invention adds to the end product.” (/d. at 3—4 (quoting Ericsson, Inc. v. D-Link Sys., Inc.,
773 F.3d 1201, 1226 (Fed. Cir. 2014).)

Next, LG contends that there are only two exceptions to the apportionment rule and that
Constellation cannot show either of them apply. (Id. at 4-9.) First, LG argues that Constellation
cannot show that the “patented technology drove demand for the entire product,” which would
excuse Constellation from the apportionment requirement. (/d. at 4 (quoting VirnetX, Inc. v. Cisco
Sys., Inc., 767 F.3d 1308, 1329 (Fed. Cir. 2014)).) Second, LG contends that Constellation cannot
show that apportionment is “built in” to the comparable Zenith licenses, which would also excuse
Constellation from the apportionment requirement. (Id. at 5-9 (quoting Vectura Ltd. v.
Glaxosmithkline LLC, 981 F.3d 1030, 1041 (Fed. Cir. 2020)).) Samsung contends that Dr. Sullivan
never asserted that his opinions relied on built-in apportionment. (/d. at 5.) Next, Samsung
contends that the Zenith licenses covered 13 different patents, none of which are asserted here,
which distinguishes this case from two cases in which the Federal Circuit has permitted built-in
apportionment. (/d. at 5—6 (citing Pavo Sols. LLC v. Kingston Tech. Co., Inc., 35 F.4th 1367, 1380
(Fed. Cir. 2022), Commonwealth Sci. & Indus. Rsch. Org. v. Cisco Sys., Inc., 809 F.3d 1295, 1303
(Fed. Cir. 2015) (“CSIRO™)).) Also, Samsung contends that the technologies at issue in the
allegedly comparable licenses are different from that contained in the Asserted Patents. (/d. at 6—
7.) Samsung argues that this distinguishes the other two cases in which the Federal Circuit has

permitted built-in apportionment. (/d. (citing Vectura, 981 F.3d at 1041, Bio-Rad Lab., Inc. v. 10X
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Genomics Inc., 967 F.3d 1353, 137677 (Fed. Cir. 2020)).) Further, Samsung argues that the scope
of the licenses are different. (/d. at 7-8.) Finally, Samsung argues that there are “additional
economic differences between the Zenith licenses and the hypothetical negotiation.” (/d. at 8.)

In response, Constellation first argues that LG’s arguments are, in fact, Daubert arguments,
which are inappropriate at JMOL. (Dkt. No. 326 at 5 (citing Rembrandt Wireless Techs., LP v.
Samsung Elecs. Co., No. 2:13-CV-213-JRG, 2016 WL 362540, at *3—4 (E.D. Tex. Jan. 29, 2016),
aff’d, 853 F.3d 1370 (Fed. Cir. 2017), Versata Software, Inc. v. SAP Am., Inc., 717 F.3d 1255, 1261
(Fed. Cir. 2013). Next, Constellation argues that Dr. Sullivan appropriately “relied on Zenith
licenses that capture only the value of the patented technology and are comparable to the license
that would result from a hypothetical negotiation over the asserted patents.” (Id. at 5-6.)
Constellation contends that the Federal Circuit permits parties to rely on prior licenses as long as
the license is sufficiently comparable. (/d. at 6 (citing, among others, Lucent Techs., Inc. v.
Gateway, Inc., 580 F.3d 1301, 1329 (Fed. Cir. 2009)).) According to Constellation, “[t]he Federal
Circuit has also explained that ‘when a sufficiently comparable license is used as the basis for
determining the appropriate royalty, further apportionment may not necessarily be required’
because apportionment is ‘built-in.”” (/d. (quoting Omega Pats., LLC v. CalAmp Corp., 13 F.4th
1361, 137677 (Fed. Cir. 2021)).) Constellation urges that Dr. Sullivan “followed that law to the
letter.” (/d. at 7-8.) Further, Constellation contends, comparability is a question of fact for the jury.
(Id. at 8 (citing Bio-Rad Labs, 967 F.3d at 1373-74).) Also, Constellation contends Dr. Sullivan
addressed each of the complaints LG identifies. (/d. at 9.) Constellation then acknowledges that
there are differences between the hypothetical negotiation and the Zenith licenses, but argues that

“LG cites no case law supporting its position that adjustments must be made based on alleged
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technological or economic differences.” (Id. at 9—10.) Instead, Constellation contends, the Federal
Circuit has said the opposite. (/d. at 10 (citing Bio-Rad, 967 F.3d at 1376).)

In reply, LG first argues that its motion is not a re-urged Daubert attack on methodology,
and that the cases cited by Constellation to support that assertion are distinguishable. (Dkt. No.
336 at 1 (citing Rembrandt, 2016 WL 362540, at *4, Versata, 717 F.3d at 1264).) Rather, LG asserts
that it is challenging the sufficiency Constellation’s damages theory. (Id.) LG then notes that
Constellation does not dispute that its expert failed to perform a separate apportionment analysis
and failed to rely on the other exception to apportionment. (/d.)

LG then argues that Constellation cannot show built-in apportionment. (/d. at 1-3.) LG
first argues that comparability is not the same as built-in apportionment, and that Constellation has
conflated the two. (/d. at 2 (quoting Omega Pats., 13 F.4th at 1377 (“For built-in apportionment to
apply the license must be ‘sufficiently comparable’ in that ‘principles of apportionment were
effectively baked into’ the purportedly comparable license.”)).) Constellation contends that
“[c]omparability is necessary, but not sufficient, for built-in apportionment.” (/d.) Next, LG argues
that Constellation has not shown comparability, only “loose similarities.” (/d. (quotations
omitted).) LG then re-urges its argument that the complete lack of overlap of patents means that
LG’s “built-in” theory fails. (/d. at 2-3.)

In sur-reply, Constellation re-urges that LG’s arguments are Daubert arguments that are
inappropriate at this stage. (Dkt. No. 355 at 1.) Constellation also re-urges that Dr. Sullivan baked
in apportionment to his analysis. (/d. at 1-3.) According to Constellation, it is “textbook Federal
Circuit law” that if agreements are sufficiently comparable, apportionment is built-in. (/d. at 1
(citing CSIRO, 809 F.3d at 1303).) Further, Constellation asserts that “Dr. Sullivan testified at

length that his comparable-license analysis appropriately accounted for the value of the patented
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technology.” (/d. at 1-2.) Finally, Constellation contends that Dr. Sullivan was not required to
make adjustments based on every difference between the Zenith license and the hypothetical
negotiation, and that if he were, “Dr. Sullivan explained that many of those differences would have
pushed the reasonable royalty higher.” (Id. at 2-3.)

First, the Court finds that all of LG’s arguments regarding apportionment are challenges to
the admissibility of Dr. Sullivan’s testimony under the guise of challenging the sufficiency of the
evidence. See Versata, 717 F.3d at 1264. LG argues that Versata is distinguishable because the
defendant in that case argued that an expert’s opinions should have been excluded while LG is not
making that argument here. (See Dkt. No. 336 at 1 (citing Versata, 717 F.3d at 1264).) The Court
disagrees—Versata is on point. The Federal Circuit in Versata rejected an argument as “improperly
raised” because “[u]nder the guise of sufficiency of the evidence, [defendant] questions the
admissibility of [defendant]’s expert testimony and whether his damages model is properly tied to
the facts of the case.” Versata, 717 F.3d at 1264. So too here, the Court finds that all of LG’s
arguments regarding apportionment are challenges to the admissibility of Dr. Sullivan’s testimony
under the guise of challenging the sufficiency of the evidence. See id. “Such questions should be
resolved under the framework of the Federal Rules of Evidence and through a challenge
under Daubert.” Id. All arguments that LG has raised regarding apportionment are therefore
improper.

Even so, the Court finds that there is substantial evidence that Dr. Sullivan relied on
sufficiently comparable licenses such that he did not need to perform a separate apportionment
analysis. The Federal Circuit was clear that “when a sufficiently comparable license is used as the
basis for determining the appropriate royalty, further apportionment may not necessarily be

required.” Omega Pats., 13 F.4th at 137677 (quoting Vectura, 981 F.3d at 1040). Further, “[f]or
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built-in apportionment to apply the license must be ‘sufficiently comparable’ in that ‘principles of
apportionment were effectively baked into’ the purportedly comparable license.” Id. at 1377
(quoting Vectura, 981 F.3d at 1041).)

LG argues that the lack of overlap between the patents of the comparable licenses and the
patents of the hypothetical negotiation and that the differences in the technologies between the
same means that the “baked-in” rule cannot apply. (See Dkt. No. 310 at 5-7.) However, the Federal
Circuit has never held this. As spelled out above, all that is required is that the license(s) be
“sufficiently comparable.” Omega Pats., 13 F.4th at 1377 (quoting Vectura, 981 F.3d at 1041).)

There is substantial evidence in the record that the licenses are comparable, which is a fact
intensive inquiry. See Bio-Rad Labs, 967 F.3d at 1373-74. The evidence showed that the
agreements (1) relate to similar patented technology—namely, (a) an ATSC physical layer
technology (b) incorporated into receivers (c¢) including demodulators, demappers, symbols, and
decoders (d) used in commercial televisions (Dkt. No. 292 at 15:20— 21; 20:22-21:4, 26:7-22;
28:17—19 (Sullivan)); (2) were structured as a running royalty (/d. at 28:2-9; 29:10-18; 29:22-25;
Dkt. No. 290 at 27:4-7 (Marino) (testifying to proposing an ongoing per-unit royalty in
negotiations with LG); (3) included commercial televisions and specifically not semiconductor
chips as the licensed product (Dkt. No. 292 at 21:3-4, 28:24-29:4, 31:8 (Sullivan)); (4) extended
through the life of the patents (/d. at 28:1-23); (5) were nonexclusive (/d. at 31:8-13); (6) were
entered into by licensors that do not manufacture commercial products but rather license
technology (/d. at 25:9—-10; 27:18-24; 43:15-21; Dkt. No. 290 at 64:21-23 (Marino)); (7) and in
some instances, were even entered into by the same licensee, LG (Dkt. No. 292 at 27:15-21

(Sullivan)).
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LG contends that this evidence does not show sufficient comparability, and that these
“similarities” are “loose.” (Dkt. No. 336 at 2.) The Court disagrees. Further, these criticisms invite
the Court to weigh the evidence itself, which is impermissible. See Gomez, 442 F.3d at 937-38.
There is clearly more than a “mere scintilla” of evidence that the licenses are sufficiently
comparable. Eli Lilly, 376 F.3d at 1363.

LG also argues (1) that Dr. Sullivan did not take adequate account of the differences in the
licenses, and (2) that when he did, he did not adjust his rate appropriately. (See Dkt. No. 336 at 2—
3.) These arguments are squarely challenges to Dr. Sullivan’s methodology and are therefore not
appropriate at the Rule 50(b) stage. See Versata, 717 F.3d at 1264.

B. Whether any Failure to Apportion Caused the Damages Award to Capture
More Than the Value of Constellation’s Patented Contribution

LG argues that since Dr. Sullivan improperly failed to apportion, he (1) captured the entire
value of a relevant standard, the ATSC 3.0 standard, (2) captured the value of unaccused features
and components in the accused products, and (3) captured the value of non-asserted patents. (Dkt.
No. 310 at 9-14.)

The Court finds that these arguments fail because they depend on Dr. Sullivan failing to
properly apportion and, as discussed above, Dr. Sullivan did not fail to properly apportion.

C. Dr. Sullivan’s Inflationary Adjustment

Dr. Sullivan adjusted the $5 per unit from the Zenith licenses, the earliest of which was
signed in 2005, upwards to $6.75 per unit. (See Dkt. No. 326 at 10.)

LG argues that this upward adjustment is improper because (1) none of the Zenith licenses
permit an upward adjustment for inflation, and (2) Dr. Sullivan relied on non-comparable licenses
to justify the increase. (Dkt. No. 310 at 14—15.) In response, Constellation notes that the Zenith

licenses were issued after a report from Price Waterhouse Coopers (“PWC”). (Dkt. No. 326 at 14.)
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Constellation also notes that this same report recommends that royalty rates be adjusted for
inflation year-over-year. (/d. at 14—15.) Further, Constellation argues that the Federal Circuit has
approved adjustment for inflation. (/d. at 15 (citing Minnesota Min. & Mfg. Co. v. Johnson &
Johnson Orthopaedics, Inc., 976 F.2d 1559, 1579 (Fed. Cir. 1992)).) In reply, LG argues that the
Federal Circuit did not approve an adjustment for inflation in Minnesota Min. but rejected a 4%
annual increase in the price of goods for lost profits. (Dkt. No. 336 at 5 (citing Minnesota Min.,
976 F.2d at 1579).) Additionally, LG contends that Constellation’s evidence is insufficient because
(1) the PWC report was not adopted in any of the licenses that Dr. Sullivan considered
economically comparable and (2) the licenses that did contain an adjustment were not shown to be
comparable. (/d.) LG also notes that the price of the accused products has decreased while inflation
rose. (/d.) In sur-reply, Constellation largely re-urges the same points it raised in its response. (Dkt.
No. 355 at5.)

The Court is not persuaded by LG’s arguments. LG cites no authority stating that an
inflation adjustment is impermissible. On the other hand, the Federal Circuit in Minnesota Min.
approved inflationary adjustments in the context of a lost profits analysis. 976 F.2d at 1579. There,
plaintiff’s expert testified that a 4% raise in price per year would “match the rate of inflation,”
while defendant’s expert testified that there would have been “zero inflation.” Id. The Federal
Circuit concluded that a Special Master’s determination that defendant would have raised its prices
2% per year was not clearly erroneous. /d. This indicates that inflationary adjustments are
permissible.

Further, the Court finds that there is a factual basis for an inflationary adjustment. The
PWC report, commissioned by Zenith, recommended inflationary adjustments. JTX-032.

Additionally, other licenses showed that Zenith, a subsidiary of LG, included inflationary
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adjustments. (Dkt. No. 292 at 34:18-35:19, 39:9—40:8 (Sullivan).) LG’s counterarguments in this
regard go to weight of the evidence, which is not appropriate for the Court to consider at the JMOL
stage. See Gomez, 442 F.3d at 937-38.
V. CONCLUSION

For the foregoing reasons, the Court finds that the Motion (Dkt. No. 310) should be and
hereby is DENIED.

The parties are directed to jointly prepare a redacted version of this Order for public
viewing and to file the same on the Court’s docket as an attachment to a Notice of Redaction within

five (5) business days of this Order.

So ORDERED and SIGNED this 23rd day of April, 2024.

/\é'd)ku : /%:X&uuf)

RODNEY GILgérRAP
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

CONSTELLATION DESIGNS, LLC,
Plaintiff,

V. CIVIL ACTION NO. 2:21-CV-00448-JRG

LG ELECTRONICS, INC.,

LG ELECTRONICS USA, INC., and
LG ELECTRONICS ALABAMA, INC,,

FILED UNDER SEAL

Lo L L L LD L LD LD L L O

Defendants.

MEMORANDUM OPINION AND ORDER

I. INTRODUCTION

Before the Court is Defendants LG Electronics, Inc., LG Electronics USA, Inc., and LG
Electronics Alabama, Inc.’s (collectively, “LG”) Motion for Judgment as a Matter of Law
(“JMOL”) of No Liability (the “Motion”). (Dkt. No. 314.) Plaintiff Constellation Designs, LLC
(“Constellation”) opposes the Motion. (See Dkt. No. 329.) For the following reasons, the Court
finds that the Motion should be DENIED.

II. BACKGROUND

Constellation filed a Complaint on December 9, 2021, alleging that LG infringed several
of its United States Patents related to digital communications technology, including U.S. Patent
Nos. 8,842,761 (the “’761 Patent), 10,693,700 (the “’700 Patent”), 11,018,922 (the “’922 Patent”),
and 11,019,509 (the “’059 Patent”) (collectively, the “Asserted Patents”). (Dkt. No. 1.) A jury trial
was held on July 5-7 and 10-11, 2023.

On July 11, 2023, the jury returned a verdict finding that LG infringed all Asserted Patents

and that LG’s infringement was willful. (Dkt. No. 277 at 4, 6.) The jury also found that LG had
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failed to prove that any of the asserted claims were invalid. (/d. at 5.) Accordingly, the jury awarded
damages of $1,684,469.00 in the form of a reasonable royalty for past damages. (/d. at 7.)
III. LEGAL STANDARD

“Judgment as a matter of law is proper when ‘a reasonable jury would not have a legally
sufficient evidentiary basis to find for the party on that issue.”” Abraham v. Alpha Chi Omega, 708
F.3d 614, 620 (5th Cir. 2013) (quoting Fed. R. Civ. P. 50(a)). The non-moving party must identify
“substantial evidence” to support its positions. TGIP, Inc. v. AT&T Corp., 527 F. Supp. 2d 561,
569 (E.D. Tex. 2007). “Substantial evidence is more than a mere scintilla. It means such relevant
evidence as a reasonable mind might accept as adequate to support a conclusion.” Eli Lilly & Co.
v. Aradigm Corp., 376 F.3d 1352, 1363 (Fed. Cir. 2004).

“The Fifth Circuit views all evidence in a light most favorable to the verdict and will
reverse a jury’s verdict only if the evidence points so overwhelmingly in favor of one party that
reasonable jurors could not arrive at any contrary conclusion.” Core Wireless Licensing S.A.R.L.
v. LG Elecs., Inc., 880 F.3d 1356, 1361 (Fed. Cir. 2018) (citing Bagby Elevator Co. v. Schindler
Elevator Corp., 609 F.3d 768, 773 (5th Cir. 2010)). A court must “resolve all conflicting evidence
in favor of [the verdict] and refrain from weighing the evidence or making credibility
determinations.” Gomez v. St. Jude Med. Daig. Div. Inc., 442 F.3d 919, 937-38 (5th Cir. 2006).

IV.  ANALYSIS

A. Reliance on the A/322 Standard to Show Infringement

The parties agree that Constellation relied on the ATSC 3.0 and A/322 standards in some
form to show infringement. (See Dkt. No. 314 at 3; Dkt. No. 329 at 5.) However, the parties
disagree on the extent to which this is permissible. LG contends that standards may only be relied
upon to show infringement “where the claim covers all devices practicing the standard,” relying

primarily on Fujitsu Ltd. v. Netgear Inc. and INVT SPE LLC v. Int’l Trade Comm’n, and
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Constellation contends that no such showing is required, arguing that 7oshiba Corp. v. Imation
Corp demonstrates that Fujitsu and INVT do not require the claim to cover all devices practicing
the standard to show infringement. (See Dkt. No. 314 at 3—5 (citing Fujitsu Ltd. v. Netgear Inc.,
620 F.3d 1321 (Fed. Cir. 2010), Godo Kaisha IP Bridge 1 v. TCL Commc’n Tech. Holdings Ltd.,
967 F.3d 1380 (Fed. Cir. 2020), INVT SPE LLC v. Int’l Trade Comm ’n, 46 F.4th 1361 (Fed. Cir.
2022)); Dkt. No. 329 at 5-7 (citing Fujitsu, 620 F.3d 1321, INVT, 46 F. 4th 1361, Toshiba Corp. v.
Imation Corp., 681 F.3d 1358 (Fed. Cir. 2012)).)

For the reasons detailed below, the Court does not agree with LG: a plaintiff need not
always show that a claim covers all devices practicing the standard to rely on the standard for
infringement purposes. For example, a patent owner may rely solely on a standard to show that a
product practices a limitation of a claim if (1) the relevant portion of the standard is sufficiently
specific to show that practicing it would always result in practicing that limitation, and (2) the
relevant portion of the standard is mandatory, or, if it is optional, there is evidence showing that
the accused device implements that portion of the standard. Further, nothing in Fujitsu or its
progeny prevents a plaintiff from performing both a standard-based infringement read and a direct
comparison of a limitation to an accused product.

In Fujitsu the defendant disputed whether infringement may be assessed via a standard.
620 F.3d at 1326-27. The Federal Circuit held as follows:

We hold that a district court may rely on an industry standard in analyzing

infringement. If a district court construes the claims and finds that the reach of the

claims includes any device that practices a standard, then this can be sufficient for

a finding of infringement. We agree that claims should be compared to the accused

product to determine infringement. However, if an accused product operates in

accordance with a standard, then comparing the claims to that standard is the same

as comparing the claims to the accused product. We accepted this approach in

[Dynacore Holdings Corp. v. U.S. Philips Corp., 363 F.3d 1263 (Fed. Cir. 2004)]

where the court held a claim not infringed by comparing it to an industry standard
rather than an accused product. An accused infringer is free to either prove that the

ApDX55



Case 2:21-cv-WEsEs-2R3G8220cuonu8&htSERAL Hzge Filee 04FAe(408PL20R4f 25 PagelD #:
32755

claims do not cover all implementations of the standard or to prove that it does not
practice the standard.

Public policy weighs in favor of this approach. If a court determines that all
implementations of a standard infringe the claims of a patent, then it would be a
waste of judicial resources to separately analyze every accused product that
undisputedly practices the standard. This is not prejudicial to present or future
litigants. If two products undisputedly operate in the same manner, a finding of
infringement against one will create a persuasive case against the other. In such a
case, there will be no prejudice.

We acknowledge, however, that in many instances, an industry standard does not

provide the level of specificity required to establish that practicing that standard

would always result in infringement. Or, as with the [relevant] patent, the relevant

section of the standard is optional, and standards compliance alone would not

establish that the accused infringer chooses to implement the optional section. In

these instances, it is not sufficient for the patent owner to establish infringement by

arguing that the product admittedly practices the standard, therefore it infringes. In

these cases, the patent owner must compare the claims to the accused products or,

if appropriate, prove that the accused products implement any relevant optional

sections of the standard. This should alleviate any concern about the use of standard

compliance in assessing patent infringement. Only in the situation where a patent

covers every possible implementation of a standard will it be enough to prove

infringement by showing standard compliance.
Id. at 1327-28.

LG relies on this last sentence to argue that a very strict requirement must be met—the
claim covers all devices practicing a standard—if a patent owner is to rely on a standard in any
way to show infringement. (Dkt. No. 314 at 3—4.) The Court disagrees. Fujitsu was addressing a
situation where a standard was relied upon to show infringement of an entire claim, not a particular
limitation. See 620 F.3d at 1326 (“[Defendant] asks us to find no evidence of direct infringement
because the district court relied on the [standard], rather than the accused products, in assessing
infringement.”) Thus, when the court refers to “prov[ing] infringement” in the last quoted sentence
above, it is discussing the requirements for proving an entire claim is infringed via a standard, and

not forbidding standards from being used unless “the claim covers all devices practicing the

standard.” See id. at 1327-28. (See Dkt. No. 314 at 3-4.)
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The Court holds that the reasoning of Fujitsu also applies on a limitation-by-limitation
basis. First, public policy weighs in favor of this approach. Judicial resources may be conserved
by showing that a class of products practices a limitation. See Fujitsu, 620 F.3d at 1327. It would
be a waste of judicial resources to separately analyze a limitation for each individual product that
practices a standard when it can be shown that all products practice that limitation because they
practice a standard. See id. As in Fujitsu, this is not prejudicial to future litigants. See id.

Additionally, though the same concerns noted by the Fujitsu court are present in a
limitation analysis, they can be resolved by requiring the same evidentiary showings that the
Fujitsu court required. The Fujitsu court noted that “in many instances, an industry standard does
not provide the level of specificity required to establish that practicing that standard would always
result in infringement.” /d. Thus, the Court held that infringement (of a claim) cannot be shown
by showing compliance with the standard. /d. at 1328. This same requirement can be imported to
an analysis done on a limitation level. The Fujitsu court also noted that some standards contain
optional portions and so required either that any portion of the standard be mandatory or that there
be evidence showing the accused product implements the optional portion of the standard. See id.
These requirements can also be implemented on a limitation level. Additionally, allowing patent
owners to rely on standards to show infringement on a limitation basis will reduce discovery costs
for both the patent owner and the alleged infringer. Finally, nothing in Fujitsu prevents the same
reasoning that the court applied to a claim from being applied to a limitation. See 620 F.3d at 1327—
28.

LG contends that INVT demonstrates “the Federal Circuit’s strict application of the Fujitsu
requirement,” but LG is mistaken that /INVT precludes a patent from using a standard to show that

a product practices a limitation unless that plaintiff can use the standard to show that the product
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practices all limitations of a claim. (See Dkt. No. 314 at 4-5 (citing INVT, 46 F.4th at 1361).) LG
first points to the Federal Circuit’s statement that “[i]nfringement can be proven based on an
accused product’s use of an industry standard if the asserted claim is standard essential.” (/d. at 5
(quoting INVT, 46 F.4th at 1377).) This statement simply shows that if every limitation of a claim
reads on a standard, then infringement can be proven by showing compliance with a standard. This
statement does not show that standards may not be used to show a product practices a limitation.
Next, LG points to the Federal Circuit’s statement that “[c]laims are standard essential if
‘the reach of the claims includes any device that practices the standard.”” (/d. (quoting INVT, 46
F.4th at 1377).) Thus, according to LG, a claim is only essential if “‘all implementations of a
standard infringe the claim’ and the ‘patent covers every possible implementation of a standard.’”
(Id. (quoting INVT, 46 F.4th at 1377).) Again, this statement concerns infringement reads where
the patent owner asserts infringement of a claim based on a standard, not practice of a limitation.
Finally, LG notes that the Federal Circuit in /NVT held that the patent owner had to prove
infringement by comparing the claims to the products because the patent owner had failed to prove
standard essentiality. (/d. (quoting INV'T, 46 F.4th at 1380).) Specifically, the Federal Circuit found
that “[b]ecause the ... claims [a]re not essential to the [] standard ... [the patent owner] was
required to prove infringement in the ordinary manner, which involves ‘comparing the claims to
the accused products.’” Id. (quoting Fujitsu, 620 F.3d at 1328) (brackets removed). This does not
support LG’s argument for two reasons. First, these statements are a natural consequence of the
fact that the patent owner “asserted two infringement theories: (1) the [asserted] claims are
essential to the practice of the standard, and (2) the accused products practice the asserted claims.”
INVT, 46 F.4th at 1368 (citation omitted). If the standard-based read fails, then the only other read

the plaintiff has is the direct comparison. The plaintiff did not attempt to use the standard on a
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limitation basis in combination with direct evidence for other limitations. Second, a showing that
a product operates in accordance with a portion of a standard and that a limitation reads on that
portion of the standard is a comparison of the limitations to the accused products. See Fujitsu, 620
F.3d at 1327 (“[I]f an accused product operates in accordance with a standard, then comparing the
claims to that standard is the same as comparing the claims to the accused product.”)

Nothing in INVT precludes or counsels against extending the reasoning the Federal Circuit
laid out in Fujitsu from a claim-by-claim basis to a limitation-by-limitation basis. Accordingly, the
Court holds that a patent owner may rely solely on a standard to show that a product practices a
limitation of a claim if (1) the relevant portion of the standard is sufficiently specific to show that
practicing it would always result in practicing that limitation, and (2) the relevant portion of the
standard is mandatory, or, if it is optional, there is evidence showing that the accused device
implements that portion of the standard.

The Court also holds that nothing in Fujitsu or INVT precludes a party from relying on a
standard in combination with direct comparison for a particular limitation. Indeed, there are some
statements in these cases that, if unexamined, might appear to support such a division, as LG
argues. See INVT, 46 F.4th at 1380 (“Because the ... claims [a]re not essential to the [] standard
... [the patent owner] was required to prove infringement in the ordinary manner, which involves
comparing the claims to the accused products.” (quotations omitted)); Fujitsu, 620 F.3d at 1328
(holding that in circumstances where the standard is either insufficiently specific or optional and
there is no evidence that the accused products implement that portion of the standard, then “[i]n
these instances it is not sufficient for the patent owner to establish infringement by arguing that the
product admittedly practices the standard” but, instead, “the patent owner must compare the claims

to the accused products™). However, these statements concern what the patent owner must do to
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show infringement, which is analyzed on a claim-by-claim basis, when the patent owner asserts
that the claims are essential to a standard. See Fujitsu, 620 F.3d at 1326-28; INVT, 46 F.4th at
1368. Again, it is a natural consequence of a theory of infringement based on standard essentiality
that, if one limitation is not shown, then the theory as a whole fails. Since these are not scenarios
where the patent owner argued that both a standard read and a direct comparison may be used at
the same time as evidence of infringement, it follows that if the standard read fails infringement
“must” be shown by direct comparison. Indeed, allowing both at the same time will somewhat
undercut the efficiency identified above, but (1) there is still no prejudice to alleged infringers and
(2) the Federal Circuit has specifically allowed plaintiffs to pursue one standards-based
infringement theory and a direct comparison theory at the same time. See INVT, 46 F.4th at 1380;
Fujitsu, 620 F.3d at 1328. Finally, neither LG nor the Federal Circuit has stated a reason why both
a direct comparison and a standard-read cannot be undertaken at the same time on a limitation-by-
limitation basis. Accordingly, the Court holds that a standard-read may be used in addition to a
direct comparison on a limitation level.

The Court will now address the parties’ substantive arguments. LG argues that Dr. Mark
Jones, Constellation’s technical expert, “did not compare the [] standard to most of the independent
claims’ limitations.” (Dkt. No. 314 at 5-6.) The Court finds that, for the reasons stated above, Dr.
Jones was not required to do so. LG additionally argues that Constellation cannot “mix-and-match”
evidence of infringement by relying on the standard for some limitations and on a direct
comparison for others. (/d. at 9—10.) Again, the Court finds that, for the reasons explained above,
Constellation may mix and match evidence of standard compliance with a direct comparison.

LG argues that Dr. Mark Jones failed to show that “the section of the standard on which he

relied was mandatory.” (/d. at 6—7.) LG also contends that “because there is no standard governing
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TVs, CD assumed without support that the accused TVs ‘reverse’ the operations of ATSC 3.0
transmitters and thus use their constellations.” (/d. at 8-9.)

In response, Constellation argues that the record shows that the accused products
implement the A/322 standard. (Dkt. No. 329 at 7-9.) Constellation then argues that “LG’s own
corporate witness testified that the A/322 standard has been incorporated into LG chipsets and that
the standard defines what it takes to receive and demodulate the ATSC 3.0 signal.” (/d. at 9 (citing
Dkt. No. 292 at 192:3-25).) Thus, Constellation urges that “because the evidence demonstrates
that LG’s accused products operate in accordance with A/322, there is no need to show that A/322
is mandatory for all ATSC 3.0 TVs.” (Id.) Nonetheless, Constellation also argues that Dr. Jones
testified that the FCC made A/322 mandatory for ATSC 3.0 TVs in November 2017. (/d. at 9—10
(citing Dkt. No. 290 at 93:15-94:1).) Finally, Constellation argues that there was substantial
evidence that the accused TVs must use the same constellations as the transmitters in order to
operate. (Id. at 10 (citing Dkt. No. 289 at 225:6-15).)

LG and Constellation do not meaningfully develop these arguments in reply and sur-reply.
(See Dkt. No. 339 at 1-4; Dkt. No. 354 at 1-4.)

The Court is not persuaded by LG’s arguments. There was substantial evidence at trial that
a transmitter and a receiver need to use the same constellation. (Dkt. No. 289 at 225:6-15 (Dr.
Chris Jones) “Q. So I’'m not talking about this specific point here for the moment. I want to talk
about the overall constellation, the overall 16 options. It looks the same as the one we had on the
transmitter side, and I want to know is that on purpose? A. It’s absolutely on purpose. You need to
know the constellation that the transmitter used in order to successfully demap a receive symbol.
So that is what’s called prior knowledge that has to be provided in the receiver. So the receiver has

to know what constellation the transmitter used.”).)
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Further, there was substantial evidence that the accused TVs comply with the A/322
component of the ATSC 3.0 standard. Dr. Mark Jones testified that LG itself identifies the accused
TVs as compatible with ATSC 3.0, (Dkt. No. 290 at 86:21-87:11), as LG’s expert, Dr. Akl,
confirmed this (Dkt. No. 293 at 61:17-19). Dr. Mark Jones testified that the FCC mandated the
use of the A/322 standard for ATSC 3.0 compatible televisions. (Dkt. No. 290 at 93:15-94:10.)
Additionally, LG’s corporate representative admitted that LG told the FCC that “A/322 is the
component of ATSC 3.0 that ensures that receivers in televisions and other consumer reception
devices are able to demodulate an ATSC 3.0 signal.” (Dkt. No. 292 at 189:9-13.)

B. The “Communication Channel” Limitation

All of the asserted independent claims include a “receiver” limitation. (See Dkt. No. 314
at 10.) At trial, Dr. Mark Jones presented his infringement evidence for the *922 Patent’s “receiver”
element and referred back to this evidence for the “receiver” limitations in the other three patents.
(Id. at 10—11.) The 922 Patent’s “receiver” limitation recites: “a receiver capable of receiving
signals via a communication channel having a channel signal-to-noise ratio (SNR).” (/d. at 11.) At
trial, Dr. Mark Jones testified that, in his view, the “communication channel extends from the
transmitter over the air through an antenna and into the back of the television.” (Dkt. No. 290 at
133:13-23.)

LG argues that since Dr. Mark Jones relied on an antenna, and since the accused products
are not sold with antennae, there can be no infringement as a matter of law. (Dkt. No. 314 at 11—
12 (citing Omega Pats., LLC v. CalAmp Corp., 920 F.3d 1337, 1345 (Fed. Cir. 2019)).) Further,
LG argues that the claim language of the *509 Patent requires a structure and does not permit

capability. (Dkt. No. 314 at 12 (quoting 509 Patent (“a receiver that receives signals via a

communication channel having a channel signal-to-noise ratio (SNR)”)).) LG also contends that,
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regardless of this, Dr. Mark Jones simply relied on the ability to receive signals rather than the
capability of the TVs to receive signals for all the Asserted Patents. (/d. at 12—-13.)

In response, Constellation first argues that it is immaterial to infringement that the accused
products are not sold with the “communication channel” because the products are capable of
receiving signals via a “communication channel.” (Dkt. No. 329 at 12—13.) Constellation also
argues that the claims of Asserted Patents, including the *509 Patent, are directed to capability. (/d.
at 13—14.) Finally, Constellation argues that the record reflects that the accused products were
capable of receiving signals via a communication channel. (/d. at 14-15.)

In reply, LG argues that even though it might not be possible to sell a channel with the
accused products, Constellation crafted its claims to require this structure and cannot now show
infringement without it. (Dkt. No 339 at 45 (citing Becton, Dickinson & Co. v. Tyco Healthcare
Grp., LP, 616 F.3d 1249, 1255 (Fed. Cir. 2010)).) LG also argues that Constellation’s capability
argument suffers from three flaws: (1) the interpretation of the ’509 Patent’s claim is waived, (2)
even for claims actually reciting capability, Constellation’s argument contradicts the testimony of
its expert, who told the jury that the receiver’s capability is just to receive signals, and (3) judicial
estoppel prevents Constellation from advancing this new position—that capability includes
channel—contrary to its infringement theory—that capability does not include channel. (/d. at 5—
6.)

In sur-reply, Constellation first argues that LG is advancing a new argument in reply—that
the asserted claims require that the communication channel be sold with a receiver—and so it is
waived. (Dkt. No. 354 at 4.) Constellation also contends that this argument is wrong: “[b]ecause
the communication channel is not a component of the claimed receiver, it need not be sold with

the accused products to show infringement.” (/d.) Constellation then urges that (1) it has

11

ApDX63



Case 2:21-cv-0a4482RB2DocubmntrBést*IEALPBYe: Filéd 0Fksd208/Pa022 of 25 PagelD
#. 32763

maintained the same stance with respect to the *509 Patent throughout the case, (2) the record
establishes that a receiver takes in signals through a communication channel, and (3) Constellation
is not presenting a new position by arguing that the claimed receivers are capable of receiving
signals via a communication channel. (/d. at 4-5.)

The Court is not persuaded by LG’s arguments. First, it is undisputed that the “receiver”
limitation for all asserted claims of the Asserted Patents, except the 509 Patent, are capability
limitations: “a receiver capable of receiving signals via a communication channel having a channel
signal-to-noise ratio (SNR).”

Second, the Court finds that the *509 Patent’s “receiver” limitation is also a capability
limitation. Claim 21 of the *509 Patent recites “a receiver that receives signals via a communication
channel.” (Dkt. No. 329 at 13.) In MasterMine Software, Inc. v. Microsoft Corp., the Federal
Circuit held that the following claim was drawn to capability: “wherein the reporting module ...
receives from the user a selection.” 874 F.3d 1307, 1315 (Fed. Cir. 2017). The court held that
though the language includes the “active verb[] ... receives,” the “verb[] represent[s] permissible
functional language used to described the capabilities of the ‘reporting module.’” Id. The phrase a
“[structure] that receives” is not meaningfully different from “wherein the [structure] receives.”
Both terms denote a structure that has a function: receiving. Accordingly, in line with MasterMine,
the Court holds that the 509 Patent’s “receiver” limitation is a capability limitation.

Third, the Court finds that LG has not adequately shown that the dispute about the *509
Patent is a claim construction that has been waived because LG has not shown that this is a new
position. (See Dkt. No. 339 at 5.)

Fourth, in light of the fact that these are capability limitations it is clear that the products

did not need to include a “communication channel” when sold, under any of the Asserted Patents.
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Fifth, the Court finds that there was substantial evidence to support a finding that the
accused products are capable of receiving signals via a “communication channel.” (See, e.g., Dkt.
No. 290 at 133:15-134:6 (Dr. Mark Jones).) LG argues that the capability theory conflicts with
LG’s rendition of Constellation’s infringement theory. (See Dkt. No. 339 at 5.) Even if this were
the case, it would not negate the substantial evidence that the accused TVs are capable of receiving
a signal via a “communication channel.”

Sixth, the Court finds that LG has not shown why judicial estoppel applies here. LG even
failed to cite the elements of judicial estoppel as part of its request. (See id. at 5-6.) Reed v. City
of Arlington, 650 F.3d 571, 574 (5th Cir. 2011) (en banc) (Courts look to the following elements
when applying judicial estoppel: “(1) the party against whom judicial estoppel is sought has
asserted a legal position which is plainly inconsistent with a prior position; (2) a court accepted
the prior position; and (3) the party did not act inadvertently.”). Judicial estoppel does not apply
here.

C. Realtek Chip

Constellation accused a group of LG TVs that incorporate the Realtek-made K8Hp chip.
(Dkt. No. 314 at 14.) LG argues that Constellation did not show that the Realtek chip meets all
limitations of the asserted claims. (/d. at 14-21.)

i.  Dr. Mark Jones’ Testimony

LG argues that Dr. Mark Jones’ testimony must be corroborated, but that the A/322 standard
cannot provide the necessary corroboration because he never established that any claim was
essential for that standard. (/d. at 14—15.) LG also contends that since Dr. Mark Jones cannot use
the standard, he must make a direct comparison but he could not have done so because he did not
have any evidence from Realtek about how its chip operates since Realtek did not produce any

evidence. (/d. at 16 (citing Dkt. No. 290 at 219:18-22, 228:9-24).)
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In response, the Court simply notes that Dr. Mark Jones’ testimony can be corroborated
with the A/322 standard.

ii. “Demapper” and “Decoder” Limitations

Dr. Mark Jones referred to the *922 Patent to assert that the “demodulator,” “demapper,”
and “decoder” limitations from the independent claims of the other Asserted Patents were met.
(Id.) The claimed “demodulator” is a structure coupled to the “demapper,” which is in turn coupled

to the “decoder.” (See id. at 17.) For the Realtek chip, Dr. Mark Jones relied on the below

demonstrative slide to testify that the “demapper” and “decoder” limitations were present:

14

ADDX66



Case 2:21-cv-0a4482RB2DocubdmntrBést*SEALPBYe: FRed 04Fksd208/Pa028 of 25 PagelD
#. 32766

LG argues that this slide (and Dr. Mark Jones’ testimony about this slide) is insufficient to
show infringement because it is from 2018, four years before any LG TV with a K8Hp chip was
sold. (Dkt. No. 314 at 17.) Next, LG argues that if the Realtek chips operate in accordance with
the slide, then the demapper and decoder would be inside the demodulator, not coupled to it. (/d.)
LG also points out that the words “demapper” and “decoder” do not appear anywhere on this slide.
(/d. at 18.) LG acknowledges that at trial Dr. Mark Jones relied on the last bullet point, the “BICM”
bullet point, as both his demapper and decoder even though the block diagram does not show a
“BICM” within it. (/d.) LG asserts that Dr. Mark Jones “never reconciled these inconsistencies and
contradictions.” Finally, LG argues that any testing LG did of the Realtek chip is irrelevant on this
point because the testing does not show how the Realtek chip operates. (/d. at 18-19.)

In response, Constellation argues that Dr. Mark Jones testified that the A/322 standard
requires ATSC 3.0 compliant TVs to have a demapper and decoder. (Dkt. No. 329 at 16 (citing
Dkt. No. 290 at 98:8-99:10; 99:21-102:2).) Constellation also contends that Dr. Mark Jones
explained that the BICM-labeled block diagrams of PTX-107.005 indicate demapping the
demodulated signal coming from the demodulator. (/d.) LG contends that the 2018 date of PTX-
107.005 is irrelevant because LG represented that the block diagram was for the K8Hp chip. (/d.
at 16.) Finally, Constellation contends that Dr. Mark Jones explained that the testing he completed
“showed that the accused ATSC 3.0 TVs really performed demodulation, demapping, and
decoding. (Id. at 17.)

In reply, LG repeats its argument that Dr. Mark Jones cannot rely on the A/322 standard
because he failed to show standard essentiality. (Dkt. No. 339 at 6.) LG also again argues that the

compatibility tests only show that Realtek chips can process ATSC 3.0 signals, not what structures
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are in those chips. (/d.at 6-7.) Finally, LG argues that Constellation did not address any factual
inconsistencies that LG noted in its opening brief. (/d. at 7.)

In sur-reply, Constellation notes that “[bJoth Dr. Chris Jones[, Constllation’s corporate
representative,] and Dr. Akl explained that digital communication systems use demappers and
decoders to process digital signals and that those components are common to digital systems.”
(Dkt. No. 354 at 5.) Thus, Constellation argues, “[t]he jury was therefore free to infer that the LG
TVs with Realtek chips had demappers and decoders, particularly when no party presented any
alternative means of processing signals.”

The Court is not persuaded by LG’s arguments. Dr. Mark Jones explained that the A/322
standard required a decoder and demapper (Dkt. No. 290 at 98:8-99:10), and LG only challenges
the sufficiency of this evidence by arguing that it should not be considered at all (see Dkt. No. 339
at 7). LG’s objections to this evidence are unavailing for the same reasons stated above. This
evidence, in combination with Dr. Mark Jones’ testimony regarding PTX-107.005 constitutes
substantial evidence in support of the verdict. (See id. at 137:10-18.)

iii.  “Likelihoods”

Dr. Mark Jones referred to the 922 Patent to show that the other Asserted Patents were
infringed and the 922 Patent recites “likelihoods.” (Dkt. No. 314 at 19, n. 3.)

LG argues that the slide depicted above, PTX-107.005 says nothing about likelihoods
(sometimes called “LLRs”). (/d. at 19-20.) Further, LG notes that Constellation’s own corporate
witness testified that there are two relevant operations: “soft decoding,” where likelihoods are
computed, and “hard decoding” where likelihoods are not used. (/d. at 20.) LG asserts that there
was no evidence that the Realtek chips did either. (/d.)

In response, Constellation argues that “Dr. Chris Jones and Dr. Akl explained that digital

communications systems use likelihoods in the demapper and decoder to deal with errors in the
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symbols.” (Dkt. No. 329 at 17.) Further, Constellation contends that Dr. Mark Jones testified that
ATSC 3.0 televisions utilize likelihoods in the demappers and decoders. (/d. at 18.) Constellation
also argues that the A/327 standard recommends using likelihoods and that testing of the Realtek
chips shows that they match the performance of chips implementing the A/327 recommended
practices. (/d.)

In reply, LG asserts that “Dr. Jones’ general testimony on ATSC 3.0 receivers does not help
[Constellation] either, as it is not specific to Realtek chips.” (Dkt. No. 339 at 7.) LG also argues
that the A/327 standard permits both hard and soft decoding, so any test data is inconclusive. (/d.)

In sur-reply, Constellation argues that LG is reweighing the evidence, which is
impermissible. (Dkt. No. 354 at 6.)

The Court is not persuaded by LG’s arguments. LG does not dispute that “Dr. Chris Jones
and Dr. Akl explained that digital communications systems use likelihoods in the demapper and
decoder to deal with errors in the symbols.” (Dkt. No. 329 at 17 (citing Dkt. No. 289 at 223:13—
227:10 (Dr. Chris Jones); Dkt. No. 293 at 59:11-61:1 (Dr. Akl)).) LG also does not dispute that
“Dr. Mark Jones [] testified that ATSC 3.0 televisions use likelihoods in the demappers and
decoders.” (/d. at 18 (citing Dkt. No. 298 at 98:9-99:10).) Instead, LG simply argues that “Dr.
Jones’ general testimony on ATSC 3.0 receivers does not help [Constellation] [], as it is not specific
to Realtek chips.” (Dkt. No. 339 at 7.) LG is mistaken. As mentioned above, there is substantial
evidence that all accused TVs are compatible with ATSC 3.0. (Dkt. No. 290 at 86:21-87:11 (Dr.
Chris Jones); Dkt. No. 293 at 61:17-19 (Dr. Akl) (“Q. Are the accused TVs limited to those who
are compatible with ATSC 3.0 broadcast signals? A. Yes.”)). This includes the accused TVs with

Realtek chips. Thus, there is, in fact, substantial evidence that the ATSC 3.0 TVs with Realtek
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chips utilize “likelihoods.” The Court declines to address the arguments about A/327 as
unnecessary.

iv.  “Symbol Constellations”

Dr. Mark Jones referred to the 922 Patent to show that the other Asserted Patents were
infringed and the 922 Patent certain “symbol constellations.” (Dkt. No. 314 at 19, n. 3, 20.)

LG argues that Dr. Mark Jones did not show evidence of infringement of this limitation for
the Realtek chips outside of reliance on the A/322 standard and testing. (Dkt. No. 314 at 20-21)
LG contends Dr. Mark Jones may not rely on the standard because he did not show that the claim
was standard essential and contends that the testing was insufficient because it did not show the
inner workings of the accused products. (/d. at 20-21.) In response, Constellation argues that the
A/322 standard supports the jury’s finding. (Dkt. No. 329 at 18—19.) Constellation also argues that
the testing shows that the accused TVs could process constellations generated by transmitters, and
that there was testimony showing that the TVs use the same constellations transmitted by the
transmitters. (/d. at 19.) Thus, Constellation argues, “LG provides no reason why a jury could not
have agreed with Dr. Mark Jones’ interpretation over that of LG[‘s].” (/d.) In reply, LG argues that
there was no testimony that the TVs use the same constellation, only that the TVs “need to know
the constellation that the transmitter used.” (Dkt. No. 339 at 7-8 (quoting Dkt. No. 289 at 225:6—
15 (Dr. Chris Jones)).) In sur-reply, Constellation argues that Dr. Chris Jones did testify that the
TVs use the constellation used by the transmitter. (Dkt. No. 354 at 7 (citing Dkt. No. 289 at 225:6—
15 (Dr. Chris Jones)).)

The Court is not persuaded by LG’s arguments. Dr. Chris Jones may rely on the A/322
standard, as discussed. Moreover, there is no doubt that Dr. Chris Jones’ testimony in connection
with the standard constitutes substantial evidence. (See Dkt. No. 290 at 96:13—18, 98:18-99:1,

102:3-16; 104:15-105:2.) The testing data in connection with the testimony that the receiver
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“need[s] to know the constellation used in order to successfully demap” the received signal also
constitutes substantial evidence. (Dkt. No. 289 at 225:6—15; Dkt. No. 290 at 105:14—108:16.) The
testimony regarding testing data shows that accused TVs can process signals produced using the
accused constellations, and the testimony establishes that the TVs use the same constellations to
demap—the only reason the TVs need to know the constellations is so the TVs can use them (to
demap).

D. The “Wherein” Clause of the 761 Patent

The “wherein” clause of the <*761 Patent recites:

wherein the QAM symbol constellation is a geometrically spaced symbol

constellation optimized for capacity using parallel decode capacity that provides a

given capacity at a reduced signal-to-noise ratio compared to a QAM signal

constellation that maximizes dmin.

(Dkt. No. 314 at 21.) For this clause, Dr. Mark Jones relied on 2014 LG, Harris, and Zenith
proposal to ATSC (JTX-010), a 2013 Samsung-Sony proposal to ATSC (PTX-086), and his
description of the non-admitted 2016 IEEE article (Dkt. No. 290 at 148:5-150:7). (See Dkt. No.
314 at 21.)

Regarding the 2016 IEEE article, Dr. Mark Jones testified that it was an article titled
“[nJon-uniform constellations for ATSC 3.0” from “the March 2016 IEEE special issue journal ...
that experts would rely on in the field of electrical engineering.” (Dkt. No. 290 at 85:15-23, 148:5—
149:20.) Regarding this article, Dr. Mark Jones testified as follows (note that “BICM capacity”

means parallel decode capacity (Dkt. No. 329 at 2)):

Q. All right. For this last limitation beginning with “wherein” and going all the way
down to “Dmin”, [Dmin], has your analysis shown that this limitation is met?

A. Yes, it has.

Q. What are we seeing here?
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A. This is an -- the -- an article from the special issue -- the IEEE special issue on
ATSC 3.0. It’s the article [n]on-uniform Constellations for ATSC 3.0. This article
indicates that BICM capacity will be used as an optimization criteria for non-
uniform constellations.

It indicates that when optimizing non-uniform constellations of a given size M for
a transmission system using a BICM chain, we need to maximize the BICM
capacity CB.

It goes on to indicate that ATSC 3.0, the constellations for 16 QAM, 64 QAM, and
256 QAM have been optimized as 2-D NUC, and that’s non-uniform constellations,
but for 1K and 4K constellations lower complexity 1-D NUCs have been proposed.
It further indicates lower down the 1-D NUC with 1024 constellation points, 1K
NUC, optimized for an LDPC rate of7/15ths.

Q. Do the ATSC 3.0 non-uniform constellations provide gains over constellations
that maximize Dmin as it says in the end of the claim?

A. Yes. Maximize Dmin, that is a mathematical way of saying at a high level that
these are — it’s comparing to uniform constellations. So it’s saying that the
optimized constellations provide a gain over the uniform constellations.

And so this figure from that figure 9 from that same paper is plotting on the left
side the improvement or gain from using the non-uniform constellations over the
uniform constellations. And the gain goes -- you know, there are a wide range of
gains that are accomplished with this, some of them as high as 1.8.
Q. Was that considered a significant improvement over uniform constellations?
A. Yes, that was a very significant improvement.

(Dkt. No. 290 at 148:5-149:20.)

Regarding the two proposals, Dr. Mark Jones testified as followed.

Q. Have you also considered any confidential information from the ATSC
standardization body, the internal documents for this limitation?

A. Yes, I have. What I’'m showing here are JTX 10 and PTX 86. JTX 10 is
describing the LG Harris and Zenith proposal to ATSC which indicates that it is --
the constellations that they’re described in that proposal are optimized to get
maximum BICM capacity. Similarly, in the Sony proposal, it’s indicating that the
constellations are optimized for each constellation order and LDPC code rate.
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(Id. at 149:21-150:5.)

Dr. Byeongkook Jeong, an LG witness, testified that what he was “trying to achieve in
developing non-uniform constellations for this standard for transmitters” was to “maximize BICM
capacity.” (Dkt. No. 293 at 16:5-8.) Dr. Byeongkook Jeong also testified that he submitted
proposals to ATSC in March 2014, which is around the same time the LG, Harris, and Zenith
proposals were submitted. (/d. at 17:9—-14.) He further testified that his proposals were adopted.
(Id. at 20:4-8.)

LG argues that the evidence presented and relied upon by Dr. Mark Jones falls short
because it requires the jury to make too many inferences and because it is conclusory. (Dkt. No.
314 at 21-24.) LG also argues that the Federal Circuit upheld a grant of JMOL that required the
jury to make a smaller inferential leap. (/d. at 2324 (citing Brigham & Women's Hosp., Inc. v.
Perrigo Co., 761 F. App’x 995, 100305 (Fed. Cir. 2019)).)

In response, Constellation argues that there is substantial evidence supporting the jury’s
decision. (Dkt. No. 329 at 19-21.) Next, Constellation urges that LG did not raise the “too many
and too big inferences” ground in its 50(a) motion and so it is waived. (Dkt. No. 329 at 21.)
Constellation then argues that evidence showed that the accused products implement the
constellations in the A/322 standard and that the evidence described above constitutes substantial
evidence that “LG’s accused products use constellations optimized for parallel decode capacity.”
(Dkt. No. 329 at 22.)

In reply, LG argues that it did not need to raise this specific argument at the 50(a) hearing,
only the specific defense. (Dkt. No. 339 at 1.) Next, LG contends that the documents and the
testimony were published years before LG sold any accused TVs and do not describe either LG’s

TVs or the chips in those TVs. (/d. at 8.) LG also asserts that Constellation does not dispute that

21

Appnx73



Case 2:21-cv-0a4482RB2DocubmntrBést*SEALPBYe: FRYd O0Fksd208/Pa022 of 25 PagelD
#. 32773

the jury had to “pile four or five unsupported assumptions, resulting in pure speculation.” (/d. at
89 (citing Brigham, 761 F. App’x at 1003).)

In sur-reply, Constellation contends that LG’s standard for waiver is too low. (Dkt. No. 354
at 1.) Constellation additionally re-argues the evidence discussed above. (/d. at 7-8.)

The Court finds that LG has not waived this argument. Rule 50(a)(2) requires the moving
party, when moving for JMOL before the case is submitted to the jury, to “specify the judgment
sought and the law and the facts that entitle the movant to the judgment.” Further, this Court has
previously recognized that individual issues need to be raised and not the specific grounds.
Whirlpool Corp. v. TST Water, LLC, 2018 WL 1536875, at *11-12 (E.D. Tex. Mar. 29, 2018).

The Court is not persuaded by LG’s remaining arguments. First, the Court does not find
that the evidence and testimony cited above is conclusory. Second, the evidence cited above is far
more than a “mere scintilla.” Eli Lilly & Co., 376 F.3d at 1363. Third, Brigham does not compel
an opposite result. 761 Fed. App’x at 1004-05. The inference at issue in Brigham—requiring the
jury to find that evidence of relief at 15 minutes “necessarily showed” onset of relief within 5-10
minutes—is much larger than any inference here. See id. There, “only speculation” supported the
inference, and the same is not true here. See id. As described above, there is testimony that the
proposals submitted to ATSC were optimized for parallel decode capacity, and that ATSC was
looking to implement constellations that were optimized for the same. (Dkt. No. 290 at 148:5—
150:5; Dkt. No. 293 at 16:5-8, 17:9-14, 20:4-8.) The jury’s verdict in this regard is supported by
substantial evidence.

E. “The Demodulated Signal” — The >761, >700, and °922 Patents

Independent claim 17 of the *761 Patent calls for a “demodulator configured to demodulate
the signal received” and a “demapper configured to estimate likelihoods . . . from the demodulated

signal.” (Dkt. No. 314 at 24.) Similarly, the *700 Patent’s independent claim 1 and the 922 Patent’s
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independent claim 24 both require “a demodulator capable of demodulating a received signal into
a demodulated signal” and “a demapper . . . capable of determining likelihoods using the
demodulated signal.” (/d.) The experts agree that these claims require that the demodulated signal
used by the demapper to be the signal output by the demodulator. (See id.) Further, the parties
agree that the signal output by the demodulator is modified, converted, and partitioned before
reaching the demapper in the TVs containing chips other than the Realtek chips. (See id. at 24—
25))

LG argues that the changes done to the signal exiting the demodulator “negates the claimed
requirement that the demodulator’s output signal must be the signal used by the demapper.” (/d. at
25-26.) In response, Constellation argues that the jury could have viewed the “demodulator” as all
the steps that occurred prior to the “demapper.” (Dkt. No. 329 at 22-23.) Constellation also argues
that Dr. Akl’s view was that the entirety of the signal be used, and since the jury rejected this view,
so should the Court. (/d. at 24.) In reply, LG argues that there is no support in the record for
Constellation’s view that the “demodulator” ends just before the “demapper” begins. (Dkt. No.
339 at 9.) Next, LG contends that the jury was not entitled to “ignore Dr. Akl’s uncontradicted and
unimpeached testimony” and that Constellation’s “arguments on this issue rest solely on attorney
argument and lack evidentiary support.” (/d.) In sur-reply, Constellation argues that LG has failed
to show why the jury was required to take such a strict view of the claim limitation. (Dkt. No. 354
at 8.) Constellation’s remaining arguments in sur-reply do not meaningfully contribute to this
discussion. (/d. at 8-9.)

The Court is not persuaded by LG’s arguments. Indeed, as Constellation argues, LG has
not pointed to any reason why the jury was required to accept Dr. Akl’s view of the claim language.

(See id. at 8.) Moreover, the jury could have found that the signal exiting the demodulator was
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used by the demapper, notwithstanding that it had been changed. An egg is used in an omelet
notwithstanding that the whole egg (hopefully) does not make it into the omelet—since the shell
is discarded. (See Dkt. No. 293 at 156:6-12.)

F. JMOL of Obviousness — 509 Patent

LG presented evidence at trial that the Bauch reference, either alone or in combination with
the Zhang reference, renders obvious claims 21 and 23 of the ’509 Patent. (Dkt. No. 314 at 26.)
There is no dispute that these references predate the priority date of the *509 Patent. (See Dkt. No.
329 at 24-29; Dkt. No. 339 at 10.) Constellation did not offer any rebuttal testimony, but did cross
the expert sponsoring this theory, Dr. Akl. (Dkt. No. 339 at 10.)

LG argues that Dr. Akl demonstrated how Bauch discloses every limitation of the
dependent claim, except two limitations, and how both are disclosed by Zhang. (Dkt. No. 314 at
26-27.) LG then argues that Dr. Akl disclosed a motivation to combine. (/d. at 27.) LG contends
that the points raised by counsel for Constellation during Dr. Akl’s cross examination do not
undermine his testimony. (/d. at 27-30.)

In response, Constellation argues that granting JMOL of invalidity should be “reserved for
extreme cases.” (Dkt. No. 329 at 24-25 (quoting Core Wireless, 880 F.3d at 1364).) Constellation
then argues that Dr. Akl’s testimony was confusing and contradictory. (/d. at 25-27.) Finally,
Constellation argues that secondary considerations of non-obviousness support the jury’s decision
to not find the 509 Patent invalid. (/d. at 28-29.)

In reply, LG argues that Dr. Akl did not offer contradictory testimony about understanding
the claims and that Constellation’s impeachments were ineffective. (Dkt. No. 339 at 10.) LG also
argues that there is no nexus on secondary considerations. (/d.)

In sur-reply, Constellation notes that LG does not even argue that this is an extreme case.

(Dkt. No. 354 at 9.) Constellation asserts that “LG tries to limit the cited secondary consideration
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to non-uniform constellations. But the record refutes that point and LG’s arguments are not a
substitute for the jury’s findings.” (/d. at 10.) Otherwise, Constellation largely re-urges the same
or similar points it made in its response. (/d. at 9-10.)

The Court is not persuaded that it should grant JMOL of obviousness. “[Since] the burden
rests with the alleged infringer to present clear and convincing evidence supporting a finding of
invalidity, granting judgment as a matter of law for the party carrying the burden of proof is
generally ‘reserved for extreme cases,” such as when the opposing party’s witness makes a key
admission.” Core Wireless, 880 F.3d at 1364 (first citing 9 Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedure § 2535 (3d ed.); then citing Grey v. First Nat’l Bank in Dall., 393
F.2d 371, 380 (5th Cir. 1968) (“[W]hen the party moving for a directed verdict has such a burden,
the evidence to support the granting of the motion must be so one-sided as to be of over-whelming
effect.”)). As Constellation correctly noted, LG does explain why this is a such an “extreme case.”
1d.

V. CONCLUSION

For the foregoing reasons, the Court finds that the Motion (Dkt. No. 314) should be and
hereby is DENIED. JMOL is not warranted under these facts and precedents.

The parties are directed to jointly prepare a redacted version of this Order for public
viewing and to file the same on the Court’s docket as an attachment to a Notice of Redaction within

five (5) business days of this Order.

So ORDERED and SIGNED this 23rd day of April, 2024.

RODNEY GILSTRAP
UNITED STATES DISTRICT JUDGE

/\édm - /[33)—35('%\‘0
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

CONSTELLATION DESIGNS, LLC,

Plaintiff,

v CIVIL ACTION NO. 2:21-CV-00448-JRG
LG ELECTRONICS, INC., LG
ELECTRONICS USA, INC,, LG
ELECTRONICS ALABAMA INC,

PocleoclivocliVo el el clivo cliv o clV o cliv o el

Defendants.

AMENDED FINAL JUDGMENT

A jury trial commenced in the above-captioned case on July 5, 2023. On July 11, 2023, the
jury returned its unanimous verdict finding that Defendants LG Electronics Inc., LG Electronics
USA, Inc., and LG Electronics Alabama, Inc. (together, “LG”) infringed at least one of Claims 17,
21, 24, and 28 of U.S. Patent No. 8,842,761 (the “’761 Patent), at least one of Claims 21 and 23
of U.S. Patent No. 11,019,509 (the “’509 Patent™), at least one of Claims 24 and 44 of U.S. Patent
No. 11,018,922 (the “’922 Patent”), and Claim 5 of U.S. Patent No. 10,693,700 (the “*700 Patent™)
(collectively, the “Asserted Claims”); that none of the Asserted Claims were invalid; that LG
willfully infringed at least one of the Asserted Claims; and that Plaintiff Constellation Designs
LLC (“CD”) should recover from LG $1,684,469.00 in the form of a running royalty as a damages
award for LG’s infringement. (Dkt. No. 277).

The Court entered Final Judgment based on the jury’s verdict on August 23, 2023. (Dkt.
No. 303.) Following entry of the Final Judgment, CD filed a Motion for Supplemental Damages,
Ongoing Royalties, and Interest (“Supplemental Damages Motion”) (Dkt. No. 315), a Motion for

Attorney’s Fees and Costs (“Fees Motion”) (Dkt. No. 316), and an Unopposed Motion for Bill of
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Costs (“Motion for Bill of Costs™) (Dkt. No. 311). Additionally, LG filed a Motion for Judgment
as a Matter of Law of No Liability (“JMOL of No Liability”) (Dkt. No. 314), a Motion for
Judgment as a Matter of Law of No Damages (“JMOL of No Damages”) (Dkt. No. 310), a Motion
for Judgment as a Matter of Law of No Willfulness (“JMOL of No Willfulness”) (Dkt. No. 313),
and a Motion for a New Trial (“New Trial Motion”) (Dkt. No. 312) (collectively, the “Post-

Judgment Motions”).

The Court having now ruled on each of the Post-Judgment Motions, and pursuant to Rule
58 of the Federal Rules of Civil Procedure, and in accordance with the jury’s unanimous verdict
and the entirety of the record, the Court hereby ORDERS and ENTERS its AMENDED FINAL

JUDGMENT as follows:

1. LG has infringed at least one Asserted Claim from each of the *761 Patent, *509

Patent, 922 Patent, and the *700 Patent;

2. The Asserted Claims are not invalid;
3. LG’s infringement was willful;
4. CD is awarded damages from and against LG and shall accordingly have and

recover from LG the sum of $1,684,469.00 U.S. Dollars for past infringement and
as a running royalty;

5. CD is awarded supplemental damages against LG and shall accordingly have and
recover from LG the sum of $157,241 U.S. Dollars;

6. CD is awarded an ongoing forward-looking royalty from LG at the rate of $6.75
per unit to be paid on a quarterly basis, such royalty being limited to the accused
products litigated in this case; and LG must submit to CD by the 15th day of each

month the total sold infringing units of the previous calendar month, with the first
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such submission from LG to CD taking place on June 15, 2024 and continuing
monthly thereafter during the life of the patents-in-suit;

7. Notwithstanding the jury’s finding of willfulness, the Court having considered the
totality of the circumstances together with the material benefit of having presided
throughout the jury trial and having seen the same evidence and heard the same
arguments as the jury, and mindful that enhancement is generally reserved for

I concludes that enhancement of the

“egregious cases of culpable behavior,”
compensatory award herein is not warranted under 35 U.S.C. § 284 and
consequently, the Court elects not to enhance the damages awarded herein or the
ongoing royalty rate for future sales;

8. Pursuant to 35 U.S.C. § 284 and Supreme Court guidance that “prejudgment
interest shall ordinarily be awarded absent some justification for withholding such
an award,”? the Court awards to CD from LG pre-judgment interest applicable to
all sums awarded herein, calculated at the 5-year U.S. Treasury Bill rate,
compounded quarterly, from the date of infringement through the date of entry of
this Judgment;?

0. Pursuant to 28 U.S.C. § 1961, the Court awards to CD from LG post-judgment

interest applicable to all sums awarded herein, at the statutory rate, from the date of

entry of this Judgment until paid; and

Y Halo Elecs., Inc. v. Pulse Elecs., Inc., 579 U.S. 93, 106 (2016).
2 General Motors Corp. v. Devex Corp., 461 U.S. 648, 657 (1983).
3 See Nickson Indus., Inc. v. Rol Mfg. Co., Ltd., 847 F.2d 795, 800-801 (Fed. Cir. 1988).
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10. Pursuant to Federal Rule of Civil Procedure 54(d), Local Rule CV-54, and
28 U.S.C. § 1920, CD is the prevailing party in this case and shall recover its costs
from LG;

11. This Amended Final Judgment shall be and is effective for all purposes as of August
23, 2023, being the date of entry of the original Final Judgment herein.

All other requests for relief now pending and requested by either party but not specifically

addressed herein are DENIED. The Clerk of Court is directed to CLOSE this case.

So ORDERED and SIGNED this 26th day of April, 2024.

/\é'd)\«:w : /lzljxo\a\lf)

RODNEY GILQ;irRAP
UNITED STATES DISTRICT JUDGE
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