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STATEMENT OF RELATED CASES

Pursuant to Fed.Cir.R. 47.5(a), Mr. Frantzis states this matter was previously
before the United States Court of Appeals for Veterans Claims as follows:

1. Louis R. Frantzis v. Denis McDonough, Case No. 20-5236;

2. Date of decision June 21, 2022;

3. Judge Michael P. Allen; Judge Joseph L. Falvey, Jr.; and,
Judge Grant C. Jaquith presiding;

4. Frantzis v. McDonough, 35 Vet. App. 354 (2022);

5. On July 28, 2022, the United States Court of Appeals for
Veterans Claims denied Mr. Frantzis’ motion for full court
review, with a Dissent from Chief Judge Margaret Bartley,
designated for electronic publication, available at: 2022 U.S.
App. Vet. Claims LEXIS 1198; 2022 WL 2980978.

  v
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STATEMENT OF APPELLATE JURISDICTION

 Appellant, Louis R. Frantzis (“Mr. Frantzis” or the “Veteran”), appealed the

September 11, 2019 decision from the Board that denied greater benefits, and an

earlier effective date, for his service-connected headaches. Appx051-058. On March

15, 2022, the United States Court of Appeals for Veterans Claims (the “Veterans

Court”) sua sponte issued an order that  referred Mr. Frantzis’ case to a three-judge

panel. On April 14, 2022, the Veterans Court held oral arguments. Appx049. On June

21, 2022, the panel issued a decision to affirm the Board of Veterans Appeals

(“BVA” or “Board”) decision. Appx002-042. On July 1, 2022, Mr. Frantzis filed a

motion seeking full court review. On July 28, 2022, the Veterans Court issued an

order to deny full court review. Appx043-044. And on July 29, 2022, the Veterans

Court entered judgment. Appx001.

Mr. Frantzis filed a timely appeal to the Veterans Court’s adverse decision.

This Court has jurisdiction to review Mr. Frantzis’ appeal pursuant to 38 U.S.C. §

7292. The issue on appeal is entirely an issue of law; and, the judgment from the

Veterans Court made the panel’s decision a final decision.

STATEMENT OF ISSUES

Mr. Frantzis asks this Court to determine:

  1
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1. Whether enactment of the Veterans Appeals Improvement and
Modernization Act of 2017 (“AMA”), 115 Pub. L. No. 55, 131
Stat. 1105 (Aug. 23, 2017) really does permit the Board of
Veterans Appeals to switch judges, so that one judge can hear the
case at the hearing but another judge makes the final
determination or disposition; 

2. Whether the Veterans Court committed error when it inferred that
Congress intended to permit the BVA to switch judges based on
changes Congress made to 38 U.S.C. § 7107, even though
Congress made no changes to 38 U.S.C. § 7102;

3. Whether the Veterans Court committed error when it refused to
apply fair process to the outcome of Mr. Frantzis’ case.

STATEMENT OF THE CASE

On August 23, 2017, the President signed the AMA, and on February 19, 2019,

the agency implemented the act. Two statutes germane to Mr. Frantzis’ appeal are 38

U.S.C. §§ 7102 & 7107. After enactment of the AMA, § 7102 remained the same as

it was before enactment of the AMA, and it says:

7102. Assignment of members of Board

(a) A proceeding instituted before the Board may be assigned to an
individual member of the Board or to a panel of not less than three
members of the Board. A member or panel assigned a proceeding shall
make a determination thereon, including any motion filed in connection
therewith. The member or panel, as the case may be, shall make a report
under section 7104(d) of this title on any such determination, which
report shall constitute the final disposition of the proceeding by the
member or panel.

  2
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(b) A proceeding may not be assigned to the Chairman as an individual
member. The Chairman may participate in a proceeding assigned to a
panel or in a reconsideration assigned to a panel of members. 

The new version of § 7107 contains the following update:

In 2016 (before enactment of the AMA) § 7107(c) stated:

(c) A hearing docket shall be maintained and formal recorded hearings
shall be held by such member or members of the Board as the Chairman
may designate. Such member or members designated by the Chairman
to conduct the hearing shall, except in the case of a reconsideration of
a decision under section 7103 of this title, participate in making the final
determination of the claim.

38 U.S.C.S. § 7107(c) (LexisNexis 2016). In 2021, § 7107 (after enactment of the

AMA) states:

(c) Manner and scheduling of hearings for cases on a docket that
may include a hearing.

(1) For cases on a docket maintained by the Board under subsection (a)
that may include a hearing, in which a hearing is requested in the notice
of disagreement, the Board shall notify the appellant whether a Board
hearing will be held—

(A) at its principal location; or

(B) by picture and voice transmission at a facility of the
Department where the Secretary has provided suitable facilities
and equipment to conduct such hearings.

(2)

(A) Upon notification of a Board hearing at the Board’s principal
location as described in subparagraph (A) of paragraph (1), the

  3
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appellant may alternatively request a hearing as described in
subparagraph (B) of such paragraph or subparagraph of (C) of
this paragraph. If so requested, the Board shall grant such request.

(B) Upon notification of a Board hearing by picture and voice
transmission as described in subparagraph (B) of paragraph (1),
the appellant may alternatively request a hearing as described in
subparagraph (A) of such paragraph or subparagraph of (C) of
this paragraph. If so requested, the Board shall grant such request.

(C)

(i) Upon notification of a Board hearing under
subparagraph (A) or (B) of paragraph (1), the appellant
may alternatively request a hearing by picture and voice
transmission—

(I) at a location selected by the appellant; and

(II) via a secure internet platform established and
maintained by the Secretary that protects sensitive
personal information from a data breach.

(ii) If an appellant makes a request under clause (i), the
Board shall grant such request.

38 U.S.C.S. § 7107(c) (LexisNexis 2021). The quoted statutes, the unchanged § 7102

and the changes made to § 7107, were the focus of Mr. Frantzis’ arguments when he

briefed his case to the Veterans Court. In addition, on April 5, 2022, the Court

ordered that each of the parties be prepared to discuss Arneson v. Shinseki, 24 Vet.

App. 379 (2011) and the fair process doctrine during oral arguments. 

  4
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STATEMENT OF FACTS

Mr. Frantzis served in the Army from October 11, 1979 to October 1, 1982.

Appx059. Service medical records from July 19, 1982 show that he went to the Troop

Medical Clinic for sick call, where he reported he was struck in the face by fists. The

physicians assistant on duty examined him and noted “several palpable areas of

tenderness” and diagnosed facial and scalp contusions with possible mild concussion

syndrome. The PA prescribed Tylenol for headaches, Bacitracin Ointment for his

wounds, and a two-day indoor, light duty, profile. Appx060.

On September 24, 2009, Mr. Frantzis submitted his VA Form 21-526 to make

claims for multiple disabilities including headaches (the VA received in the

application on October 15, 2009). Appx061-076. On November 30, 2009, the VA

denied all of Mr. Frantzis’ claims. Appx077-095. On May 10, 2010, Mr. Frantzis

submitted his notice of disagreement. Appx096. On August 31, 2010, the VA issued

its Statement of the Case. Appx097-124. Mr. Frantzis submitted a VA Form 9.

Appx125. On January 17, 2012, the VA issued a Supplemental Statement of the

Case.Appx126-131. On February 10, 2012, a Report of General Information recorded

that Mr. Frantzis elected a video-conference hearing. Appx132. On February 28,

2012, Mr. Frantzis’ representative provided two statements to reduce the number of

claims under appeal, but kept open the claim for headaches. Appx133-134.

  5
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Course of the Proceedings:   On July 8, 2013, Mr. Frantzis testified at a video-

conference hearing with the Board of Veterans Appeals. Appx135-145. Mr. Frantzis

testified that he was kicked into unconsciousness during basic training, after which

he woke up in the hospital with a boot print on his face. Mr. Frantzis further testified

that his current  headache symptoms can be so severe that it takes his vision away so

he can’t drive a car. Appx137-140. 

On January 27, 2014, the BVA remanded Mr. Frantzis’ headache claim with

instructions that the VA needs to obtain (1) service personnel records, (2) treatment

records from the hospital at Fort Gordon, and (3) a medical opinion that answers

whether the current headaches are:

Residuals of head injury described by the Veteran in 1979 or by being
hit in the face in July 1982, or the development of a new and separate
condition.

Appx146-164.

The VA obtained (1) service personnel records, Appx165-245; (2) the hospital

records from Fort Gordon could not be located, Appx246; and, (3) on April 15, 2014,

Dr. Lisa Beck at the Oklahoma City VA Medical Center conducted a Compensation

and Pension Exam. Dr. Beck provided the following opinion:

Veteran states that his headaches began shortly after his head injury in
1979. He states that at that time he was knocked unconscious for an
unknown period of time. It is reasonable to conclude that the type of

  6
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headache pattern that the veteran describes is consistent with a post
traumatic pattern. Therefore it is at least as likely as not that the
veteran’s headaches are related to service to include of head injury
described by veteran in 1979 or by being hit in face in July 1982.

Appx247-250. On September 5, 2014, the VA regional office issued a rating decision

that granted Mr. Frantzis’ claim with an effective date of October 15, 2009, but

evaluated his headaches as 0% disabling (non-compensable). Appx251-266. On

September 23, 2014, Mr. Frantzis submitted his notice of disagreement with the

evaluation of disability. 

His NOD stated the following:

I have been on various pain medications for other problems which have
masked my problems for many years. I have taken these medications
since before the claim for headaches. As I have eased off some of these
medications, I have over 3 prostrating attacks every month. The pain in
my head is so significant that I cannot function and have to lay in a dark
room for extended periods of time.

Appx267-268.

On November 13, 2014, the VA obtained another C&P exam. Dr. Donald

Cohen diagnosed migraine headaches, stating:

Claimant has a mixed pattern of HA’s severe band like HA and HA’s
associated with phobophobia with visual disturbance which are migraine
based. Vascular HA’s such as migraines are known to be a consequence
of TBI associated with LOC. For the VA established diagnosis of
TENSION HEADACHES, there is no change in the diagnosis. At this
time the claimant’s condition is active.

  7
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Appx269-271. 

On March 31, 2015, the VA issued a rating decision granting a staged rating,

with 0% for the period October 15, 2009 to February 10, 2010; 10% for the period

February 11, 2010 to November 12, 2014; and, 50% after November 13, 2014.

Appx272-279. On June 23, 2015, Mr. Frantzis submitted his notice of disagreement

to disagree with both the amount and the effective dates of the disability award.

Appx280-281. The VA issued a Statement of the Case Appx282-301; and Mr.

Frantzis submitted a VA Form 9. Appx302.

On August 30, 2018, the VA acknowledged Mr. Frantzis’ opt-in to the RAMP

program. Appx303-305. On September 4, 2018, the VA issued a RAMP rating

decision. Appx306-318. On September 18, 2018, Mr. Frantzis submitted his RAMP

notice of disagreement. Appx319. On May 6, 2019, Mr. Frantzis testified at a BVA

video-conference hearing before Veterans Law Judge James G. Reinhart. Appx320-

343.

Disposition: On September 11, 2019, a different Veterans Law Judge, Theresa

M. Catino, issued the BVA decision to deny Mr. Frantzis’ appeal for increased or

earlier benefits for his service-connected headache disability. (R. at 7-14). On June

21, 2022, a divided panel of the Veterans Court affirmed the Board’s September 2019

decision. Judge Jaquith issued a dissenting opinion. On July 1, 2022, Mr. Frantzis
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filed a motion seeking full court review. On July 28, 2022, the Veterans Court issued

an order to deny full court review; and Chief Judge Bartley issued a dissent. On July

29, 2022, the Veterans Court entered judgment. On August 28, 2022, Mr. Frantzis

filed his appeal in this Court to challenge the Veterans Court’s adverse decision.

SUMMARY OF ARGUMENT

Congress wrote nothing into the AMA that authorizes the BVA to switch

judges, so that one judge can hear the case at the hearing but a different judge makes

the final determination or disposition. That means the Veterans Court committed error

when it inferred that Congress intended to permit the BVA to switch judges based on

changes Congress made to 38 U.S.C. § 7107, because Congress made no changes to

38 U.S.C. § 7102. Moreover, the Veterans Court committed additional error when it

refused to apply fair process to the outcome of Mr. Frantzis’ case.

 ARGUMENT

A. STANDARD OF REVIEW:   In Munro v. Shinseki, 616 F.3d 1293, 1296

(Fed. Cir. 2010), this Court stated:

We have jurisdiction to review decisions of the Veterans Court "with
respect to the validity of a decision of the Court on a rule of law or of
any statute or regulation . . . or any interpretation thereof (other than a
determination as to a factual matter) that was relied on by the Court in
making the decision." 38 U.S.C. § 7292(a); see Forshey v. Principi, 284
F.3d 1335, 1359 (Fed. Cir. 2002) (en banc) ("We hold that we have
jurisdiction over . . . issues of interpretation if the Court of Appeals for

  9
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Veterans Claims elaborated the meaning of a statute or regulation and
the decision depended on that interpretation . . . ."). Under the statute as
amended in 2002, see Veterans Benefits Act of 2002, Pub. L. No. 107-
330, § 402(a), 116 Stat. 2820, 2832 (codified at 38 U.S.C. § 7292(a)),
we have jurisdiction to review all legal questions decided by the
Veterans Court. See Szemraj v. Principi, 357 F.3d 1370, 1374-75 (Fed.
Cir. 2004). We review a claim of legal error in a decision of the
Veterans Court without deference. Id. at 1372.

B. PRINCIPAL ARGUMENTS FOR REVERSAL

PROPOSITION NO. I

CONGRESS WROTE NOTHING INTO THE AMA THAT
AUTHORIZES THE BVA TO SWITCH JUDGES, SO THAT ONE
JUDGE CAN HEAR THE CASE BUT A DIFFERENT JUDGE
MAKES THE FINAL DETERMINATION OR DISPOSITION.

When Congress enacted the AMA, Congress did make changes to 38 U.S.C.

§ 7107; however, Congress did not authorize the BVA to switch judges on a Veteran

after holding a hearing. 

In 2016 § 7107(c) (before enactment of the AMA) stated:

(c) A hearing docket shall be maintained and formal recorded hearings
shall be held by such member or members of the Board as the Chairman
may designate. Such member or members designated by the Chairman
to conduct the hearing shall, except in the case of a reconsideration of
a decision under section 7103 of this title, participate in making the final
determination of the claim.

38 U.S.C.S. § 7107(c) (LexisNexis 2016). In 2021, § 7107 (after enactment of the

AMA) states:

  10
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(c) Manner and scheduling of hearings for cases on a docket that
may include a hearing.

(1) For cases on a docket maintained by the Board under subsection (a)
that may include a hearing, in which a hearing is requested in the notice
of disagreement, the Board shall notify the appellant whether a Board
hearing will be held—

(A) at its principal location; or

(B) by picture and voice transmission at a facility of the
Department where the Secretary has provided suitable facilities
and equipment to conduct such hearings.

(2)

(A) Upon notification of a Board hearing at the Board’s principal
location as described in subparagraph (A) of paragraph (1), the
appellant may alternatively request a hearing as described in
subparagraph (B) of such paragraph or subparagraph of (C) of
this paragraph. If so requested, the Board shall grant such request.

(B) Upon notification of a Board hearing by picture and voice
transmission as described in subparagraph (B) of paragraph (1),
the appellant may alternatively request a hearing as described in
subparagraph (A) of such paragraph or subparagraph of (C) of
this paragraph. If so requested, the Board shall grant such request.

(C)

(i) Upon notification of a Board hearing under
subparagraph (A) or (B) of paragraph (1), the appellant
may alternatively request a hearing by picture and voice
transmission—

(I) at a location selected by the appellant; and
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(II) via a secure internet platform established and
maintained by the Secretary that protects sensitive
personal information from a data breach.

(ii) If an appellant makes a request under clause (i), the
Board shall grant such request.

38 U.S.C.S. § 7107(c) (LexisNexis 2021). 

The language of § 7107(c) changed considerably with the enactment of the

AMA, but the new version never says the BVA can switch judges on a veteran after

a hearing. Rather, it provides alternative venues and methods for conducting hearings.

Even more importantly, the new language does not contradict the language of § 7102,

which still requires that the member or panel assigned to the proceeding “shall make

a determination thereon.” 

A. AFTER ENACTMENT OF THE AMA § 7102
REMAINED UNCHANGED FORM ITS PRE-
AMA FORMAT.

The Veterans Court was wrong to decide that the AMA permits the BVA to

switch judges on a veteran after presiding over a hearing; yet not make the final

determination or disposition on the case.  The Secretary was wrong because the

language of 38 U.S.C. § 7102 did not change when Congress enacted the AMA.

The 2016 version of § 7102 - prior to enactment of the AMA - stated:

7102. Assignment of members of Board
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(a) A proceeding instituted before the Board may be assigned to an
individual member of the Board or to a panel of not less than three
members of the Board. A member or panel assigned a proceeding shall
make a determination thereon, including any motion filed in connection
therewith. The member or panel, as the case may be, shall make a report
under section 7104(d) of this title [38 USCS § 7104(d)] on any such
determination, which report shall constitute the final disposition of the
proceeding by the member or panel.

(b) A proceeding may not be assigned to the Chairman as an individual
member. The Chairman may participate in a proceeding assigned to a
panel or in a reconsideration assigned to a panel of members.

38 U.S.C.S. § 7102 (LexisNexis 2016). The 2021 version of § 7102 - in force after

enactment of the AMA - states:

7102. Assignment of members of Board

(a) A proceeding instituted before the Board may be assigned to an
individual member of the Board or to a panel of not less than three
members of the Board. A member or panel assigned a proceeding shall
make a determination thereon, including any motion filed in connection
therewith. The member or panel, as the case may be, shall make a report
under section 7104(d) of this title [38 USCS § 7104(d)] on any such
determination, which report shall constitute the final disposition of the
proceeding by the member or panel.

(b) A proceeding may not be assigned to the Chairman as an individual
member. The Chairman may participate in a proceeding assigned to a
panel or in a reconsideration assigned to a panel of members.

38 U.S.C.S. § 7102 (LexisNexis 2021). § 7102 prior to and after the AMA is the same

because Congress did not make any changes when enacting the AMA. Moreover,
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both versions state that the member or panel assigned to the proceeding “shall make

a determination thereon.”

 B. JUDGE JAQUITH’S DISSENT CONTAINS
ANALYSIS THAT SUPPORTS MR. FRANTZIS.

In his dissent, Judge Jaquith provided the following:

The majority’s mantra that “section 7102 does not govern Board
hearings” misses the mark. It is true that section 7102 does not proscribe
the docketing, location or manner of such hearings, but section 7102
does govern something at least as important: the assignment of the
Board member who conducts the hearing and that Board member’s
responsibility.

The disappearance of section 7107's relevant provisions requires sharper
attention to section 7102. Effective in 2019, section 7107 no longer
addresses the participation of Board members in hearings. As currently
constituted, section 7107 focuses on docketing. Section 7107(c)
concerns the “manner and scheduling of hearings,” but that is limited to
determining whether the hearing will be held at the Board’s principle
location or “by picture and voice transmission” either at a VA facility,
or, upon request by the appellant, at a location the appellant selects.
Now the only statute that addresses the assignment of Board members -
to conduct hearings or otherwise - is section 7102. Section 7102(a)
provides:

A proceeding instituted before the Board may be assigned
to an individual member of the Board or to a panel of not
less than three members of the Board. A member or panel
assigned a proceeding shall make a determination thereon,
including any motion filed in connection therewith.

38 U.S.C. § 7102(a). 

Frantzis, 35 Vet. App. at 376.
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PROPOSITION NO. II

THE VETERANS COURT COMMITTED ERROR WHEN IT
INFERRED CONGRESS’ INTENT THAT THE BVA IS
ALLOWED TO SWITCH JUDGES.

Within the structure of United States Code, each part and chapter of Title 38

bears a written title. The written title for each section informs the reader of the

importance of that section; therefore, reflects the intent of Congress about subject

matter the statute is designed to inform a reader. 38 U.S.C. ch. 71: Board of Veterans’

Appeals, contains this Table of Contents:

CHAPTER 71—BOARD OF VETERANS' APPEALS
Sec.
7101. Composition of Board of Veterans' Appeals.
7101A. Members of Board: appointment; pay; performance review.
7102. Assignment of members of Board.
7103. Reconsideration; correction of obvious errors.
7104. Jurisdiction of the Board.
7105. Filing of appeal.
7105A. Simultaneously contested claims.
[7106. Repealed.]
7107. Appeals: dockets; hearings.
7108. Rejection of applications.
[7109. Repealed.]
[7110. Repealed.]
7111. Revision of decisions on grounds of clear and

unmistakable error.
7112. Expedited treatment of remanded claims.
7113. Evidentiary record before the Board of Veterans' Appeals. 
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38 U.S.C. § 7102 is titled: “Assignment of members of Board” while 38 U.S.C. §

7107 is titled: “Appeals: dockets; hearings.” The section titles are telling, because

they describe subject matter each section means to instruct.  Mr. Frantzis’ Appellant’s

Brief and Reply Brief focused on the assignment of the members of the Board rather

than the contents of the docket or the conduct of the hearing. Accordingly, the

Majority overlooked or misunderstood that the structure of Chapter 71 requires the

reviewing court to focus on 38 U.S.C. § 7102, not § 7107, because the issue is about

the Assignment of the Members of the Board; not docketing the appeal or the

conducting the hearing. 38 U.S.C. §§ 7102 & 7107.

The facts are not in dispute. Both the Majority and the Dissent acknowledged

Mr. Frantzis’ testimony about injuries he suffered after he was kicked by a fellow

soldier, flew through the air, and struck his head on concrete; that afterwards, he

suffered from headaches. Mr. Frantzis appealed the noncompensable disability rating

for his headache condition.  The issue on appeal was whether the Board should be

permitted to switch judges after holding that hearing, so that one judge hears the case,

but a second judge makes the final determination or disposition without having heard

and participating in the direct testimony of the witnesses. Frantzis v. McDonough,

No. 20-5236, 22 U.S. App. Vet. Claims LEXIS 935 **2, 11 (Decided  June 21, 2022).
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 A. JUDGE JAQUITH’S DISSENT CONTAINS 
MORE ANALYSIS THAT SUPPORTS MR.
FRANTZIS.

In his dissent, Judge Jaquith further provided that:

Notwithstanding the majority’s disregard for it, section 7102's actual
words support Judge Kasold’s construction in Arneson. When the intent
of Congress is clear from statutory language, that concludes our effort
to interpret that language. Section 7102(a) expressly provides that a
Board “member . . . assigned a proceeding shall make a determination
thereon.” By statute and regulation, “[e]very claimant has . . . the right
to a hearing.” Among the Black’s Law Dictionary [11th ed. 2019]
definitions of “proceeding” is “a hearing.” and the definitions of
“hearing” in Black’s Law Dictionary  encompass “[a]n administrative
agency proceeding in which evidence is offered.” In addition, an
adjudication hearing under administrative law is “[a]n agency
proceeding in which a person’s rights and duties are decided after notice
and an opportunity to be heard.”  In sum, the very essence of a hearing
is that it is a proceeding that affords the veteran an opportunity to
present information to a decisionmaker. The most that can be said is that
a hearing is a part of the proceeding on which the assigned Board
member is obliged to make a determination under 7102(a). What
happened in this case clearly violated section 7102(a). Board member
Reinhart was assigned the proceeding - whether defined as the hearing
or the appeal to the Board - and failed to make a determination on it.

When the Court considered section 7102 and the relevant (and specific)
version of section 7107(c) together in Arneson, the Court concluded that
“it cannot be said that ‘Congress has directly spoken’ to the question of
whether a claimant is entitled to a hearing before all the Board members
assigned to decide his appeal.” The majority fills the hole with a
presumption that Congress intended to remove the requirement that the
veteran’s decisionmaker conduct the hearing to which the veteran is
entitled.
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Presumed intent is far from express language and plain meaning. A
prominent author made that point dramatically: "When truth and reason
cannot be heard, then must presumption rule." The law does not go that
far, but it does recognize that presumptions are not conclusive and "may
be overcome by more persuasive considerations."

First, if "we can presume that Congress understood the nature of our
Arneson holding," Congress would not have foreseen that the Board's
reaction to a shift from the specific provision in the former section
7107(c) to the broader provision in section 7102(a) would imperil the
veteran’s right to meaningfully participate in a hearing before his or her
decisionmaker. Congress would have read Arneson as the Court should -
as reaffirmation that the adjudication of veterans benefits cases is truly
pro-claimant and nonadversarial, such that the system would take care
of claimants - rather than pro-veteran in name only. The majority's view
runs headlong into the presumption that when Congress "adopts a
statute, related judge-made law is presumed to remain in force and work
in conjunction with the new statute absent a clear indication otherwise."
In other words, "[t]he normal rule of statutory construction is that if
Congress intends for legislation to change the interpretation of a
judicially created concept, it makes that intent specific." And if
Congress had intended to do so it obviously could have specifically said
- in sections 7102, 7107, or elsewhere - that the Board may assign
different Board members to conduct the hearing and decide the case.
The circumstances signal that there is no clear expression of
congressional intent in the statutory shift here. When Congress declines
to expressly state its intention, we should be sparing in presuming it.
That is expressly true when the presumption contravenes the core
construction canon in veterans law - the pro-veteran canon.

Frantzis, 35 Vet. App. at 376-378.
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PROPOSITION NO. III

THE VETERANS COURT COMMITTED ADDITIONAL ERROR
WHEN IT REFUSED TO APPLY THE FAIR PROCESS
DOCTRINE TO THE OUTCOME OF MR. FRANTZIS’ CASE.

 Mr. Frantzis adopts the entirety of the panel’s dissent into his argument,

because the points made in the dissent are germane to the issues before the Court. The

dissent analyzed in detail the structure of § 7102 as guidance for assignment of judges

in the appeal process; and, how the fair process procedure supports this conclusion.

Nevertheless, the Court’s panel, voted 2 to 1, to deny Mr. Frantzis’ appeal. The

panel’s majority and dissent both wrote opinions, and the differences in the opinions

illuminated that the judges’ disagree about the issues of law. The majority opinion

stated:

In sum, we hold that nothing in the statutory provisions Congress
enacted as part of the AMA requires that the Board member who
conducts a hearing must also decide the appeal.74 And to be clear, the
converse is true as well; the statutes don't prohibit VA from allowing a
different Board member to decide the appeal than the one who
conducted a hearing. Given the statutory structure of sections 7102 and
7107, Congress's removal of the precise language in section 7107 that
required the same Board member to decide an appeal when it enacted
the AMA is highly significant. The short story here is: Congress at one
point mandated what appellant seeks the Court to order here; Congress
removed the requirement that provided for what appellant seeks; and
that means appellant cannot prevail on his statutory argument.
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Frantzis, 35 Vet. App. at 365. In addition to forestalling Mr. Frantzis from prevailing

on statutory grounds, the majority opinion also refused to apply the fair process

doctrine. Id. at 366. 

The dissent disagreed with the majority, and wrote to emphasize why this

veteran should receive fair process for his appeal. Id. at 385-87. The dissent applied

the fair process doctrine to his interpretation of the statutes, and recommended 

remanding rather than denying Mr. Frantzis’ appeal. Id. at 370-75. In addition, the

dissent acknowledged that Appellant’s Counsel did comply with the Court’s April 5,

2022 order that he be prepared to discuss Arneson v. Shinseki, 24 Vet.App. 379

(2011) and the interplay between fair process and having the same Board member

throughout the appeal process, especially when the Board is assessing the credibility

of a claimant. The dissent further acknowledged that, at oral argument, Appellant’s

counsel argued that: 

Arneson and its “fair practice” discussion  “should stand as the law;” the
new version of section 7107 doesn't say that the Board is allowed to
switch judges—section 7107 doesn't address who presides at all; section
7102 still applies and the member who was assigned to the proceeding,
which would include the hearing, did not make a determination, as
required; Smith [v. Wilkie, 32 Vet.App. 332 (2020)] says that fair
process requires the Board, when it "changes its position in a way that's
material to the outcome of the case," to give the veteran notice and an
opportunity to respond; Arneson discusses fair process in a situation the
same as the situation here and says it is very important "that the
individual who makes the decision has the opportunity to see and hear

  20

Case: 22-2210      Document: 12     Page: 29     Filed: 12/29/2022



the veteran" and witness and "can assign credibility determinations from
that testimony"; "the entire point of the of the fair process discussion in
the Arneson decision was that it still falls on the fact that the person who
. . . writes [the decision] should be a person who got to see the witness
for [himself or herself]"; and if the Board switches judges it must give
"notice to the veteran with [an] opportunity to respond and if the veteran
asks for a new hearing then the hearing will be held." 

The dissent went on to say:

So the majority's allegation that this dissent "asks the Court to . . . step
into the shoes of the advocate and advance a theory not raised by the
appellant" is wrong. The veteran met or exceeded the majority's standard
by raising "some semblance of an argument."

Frantzis, 35 Vet. App. at 385-87.

 A. THE CHIEF JUDGE FILED A DISSENT TO
THE VETERANS COURTS’ DECISION TO
DENY MR. FRANTZIS’ MOTION FOR FULL
COURT REVIEW.

On July 28, 2022, Chief Judge Bartley filed a dissent to express her  “profound

disagreements with the Court’s denial of en banc review in this case.” Frantzis v.

McDonough, No. 20-5236, 22 U.S. App. Vet. Claims LEXIS 1198 **1-2 (Decided 

July 28, 2022). Chief Judge Bartley continued:

Few rights are more fundamental to our judicial system in general, and
the veterans benefits system in particular, than the right to a full and fair
hearing before the individual who will decide your case. For VA
benefits claimants, that right was not purely statutory, but is also
grounded in constitutional due process and basic tenets of fair play that
permeate and undergird nearly every aspect of VA's nonadversarial
benefits system. See Mathews v. Eldridge, 424 U.S. 319, 334, 96 S. Ct.
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893, 47 L. Ed. 2d 18 (1976); Bryant v. Wilkie, 33 Vet. App. 43, 46-47
(2020). Yet the majority in this case effectively abrogated that essential
right without addressing whether those bedrock principles of fair
process demand a different result. And, as my colleague Judge Jaquith
explained in his dissenting opinion, a system that allows one Board
member to conduct a hearing and another to decide an appeal offends
the most basic notions of fair process, as it undermines the very reasons
for having a hearing in the first place.

Judicial restraint may be a virtue, but it is misguided here. The Court
expressly ordered and heard argument on "how the fair process doctrine
may apply with respect to situations in which different Board members
conduct a hearing and render a decision in the appeal." Frantzis v.
McDonough, No. 20-5236, 2022 WL 2208386, at *8 (Vet. App. June 21,
2022). Nevertheless, the majority declined to address that issue even
though it was ripe for decision. I see no value in leaving that issue for
another day; there is simply no principled reason to delay consideration
of this exceptionally important question and in the interim allow
veterans at the Board to be deprived of their right to fair process.
Therefore, I must respectfully dissent from the Court's order to deny en
banc review in this case. 

CONCLUSION AND STATEMENT OF RELIEF BEING SOUGHT

Appellant, Louis R. Frantzis, hereby prays that the United States Court of

Appeals for the Federal Circuit will reverse or remand the decision from the United

States Court of Appeals for Veterans Claims, that affirmed the denial of greater

benefits, and an earlier effective date, for his service-connected headaches.   

Mr. Frantzis’ case presents three pure questions of law: 

1. Whether enactment of the Veterans Appeals Improvement and
Modernization Act of 2017, 115 Pub. L. No. 55, 131 Stat. 1105
(Aug. 23, 2017) really does permit the Board of Veterans Appeals
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to switch judges, so that one judge can hear the case at the
hearing but another judge makes the final determination or
disposition; 

2. Whether the Veterans Court committed error when it inferred that
Congress intended to permit the BVA to switch judges based on
changes Congress made to 38 U.S.C. § 7107, even though
Congress made no changes to 38 U.S.C. § 7102; and,

3. Whether the Veterans Court committed error when it refused to
apply fair process to the outcome of Mr. Frantzis’ case.

Judges on the Veterans Court disagree about the proper answers to these

questions, and two judges wrote dissents in this case. The dissent from the panel

described that the enactment of the AMA did not provide authority for the BVA to

switch judges mid-stream, permitting one judge to hear the case but a different judge

making the final decision with legal implications on veteran’s appeal rights; and

moreover, that the majority committed error when it inferred congressional intent

when none was expressly written into the changed paragraph of 38 U.S.C. § 7107(c).

The panel’s dissent also wrote a critique of the majority’s view that refused to provide

fair process to Mr. Frantzis’ case. A second dissent came after Frantzis filed his

motion for full court review, and Chief Judge Bartley wrote a dissent that provided

a second critique of the Veterans Court’s refusal to provide fair process to Mr.

Frantzis’ case. 
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Based on the foregoing, Mr. Frantzis asks this Court to issue a holding that 38

U.S.C. § 7102(a) expresses the rule that the judge assigned to the proceeding shall be

the one who issues the final determination or disposition; so that the judge who

presides at the hearing must be the judge who decides the outcome of the case. In

addition, the fair process doctrine should be applied to Mr. Frantzis’ case, so that his

fundamental rights and the pro-veteran canon remain upheld.

Respectfully submitted;

/s/ Robert C. Brown Jr.                                  
Robert C. Brown Jr., OBA #21113
Email - bobbrown@tommyklepperlaw.com
TOMMY KLEPPER & ASSOCIATES, PLLC
702 Wall Street, Suite 100 (73069)
Post Office Box 721980
Norman, Oklahoma 73070
Telephone: 405/928-5055
Facsimile: 405/928-5059
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V�KHDGDFKHV��:H�

UHMHFW�WKH�FRQWHQWLRQ�EHFDXVH�LW�LV�FOHDU�WKDW�WKH�%RDUG�GLG�QRW�LJQRUH�WKLV�HYLGHQFH��5DWKHU��WKH�

%RDUG�SHUIRUPHG�LWV�GXW\�DV�IDFWILQGHU�ZKHQ�LW�GHWHUPLQHG�WKDW�WKH�VWDWHPHQWV�ZHUH�RXWZHLJKHG�E\�

RWKHU�UHFRUG�HYLGHQFH���

$FFRUGLQJO\��KDYLQJ�UHMHFWHG�DOO�RI�DSSHOODQW
V�DUJXPHQWV�WKDW�KH�SXW�IRUWK�LQ�WKLV�DSSHDO��

ZH�ZLOO�DIILUP�WKH�6HSWHPEHU������%RDUG�GHFLVLRQ���

�

�

�

�

�
������3XE��/��1R����������6WDW��������$XJ�������������
��7KH�&RXUW�WKDQNV�WKH�VWXGHQWV��IDFXOW\��DQG�VWDII�DW�WKH�8QLYHUVLW\�RI�)ORULGD��8)��/HYLQ�&ROOHJH�RI�/DZ�IRU�WKHLU�
IOH[LELOLW\�UHJDUGLQJ�RUDO�DUJXPHQW��:H�ZHUH�VXSSRVHG�WR�KDYH�KHOG�DUJXPHQW�DW�8)�ODZ�RQ�$SULO�����������$W�WKH�ODVW�
PRPHQW��ZH�ZHUH�XQDEOH�WR�GR�VR��7KH�&RXUW�ORRNV�IRUZDUG�WR�WUDYHOLQJ�WR�8)�IRU�DUJXPHQW�VRRQ��$QG�ZH�DOVR�WKDQN�
FRXQVHO�IRU�ERWK�SDUWLHV�IRU�WKHLU�IOH[LELOLW\�FRQFHUQLQJ�WKH�ODVW�PLQXWH�FKDQJHV�WR�WKH�DUJXPHQW�VFKHGXOH��

�
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,Q�2FWREHU� ������ DSSHOODQW� VRXJKW� VHUYLFH� FRQQHFWLRQ� IRU� VHYHUDO� FRQGLWLRQV�� LQFOXGLQJ�

KHDGDFKHV���$�1RYHPEHU������ UDWLQJ�GHFLVLRQ�GHQLHG�KLV� FODLPV�� DQG� WKH� UHJLRQDO�RIILFH� �52��

FRQWLQXHG�WKRVH�GHQLDOV�LQ�DQ�$XJXVW������6WDWHPHQW�RI�WKH�&DVH���$SSHOODQW�DSSHDOHG�WKH�GHFLVLRQ�

WR�WKH�%RDUG�DQG�UHTXHVWHG�D�KHDULQJ���$W�D�-XO\������%RDUG�KHDULQJ��DSSHOODQW�WHVWLILHG�WKDW�KLV�

KHDGDFKHV�ZHUH�FDXVHG�E\�KLV�VHUYLFH�ZKHQ�KH�ZDV�NLFNHG�E\�DQRWKHU�VROGLHU���,Q�SDUWLFXODU��KH�

UHFRXQWHG�WKDW�KH�ZDV�NLFNHG�LQ�WKH�FKHVW�E\�D�VROGLHU��ZKLFK�FDXVHG�KLP�WR�EH�OLIWHG�LQWR�WKH�DLU��

DQG�WKDW�KH�WKHQ�KLW�WKH�EDFN�RI�KLV�KHDG�RQ�D�FRQFUHWH�VODE����$SSHOODQW�VWDWHG�WKDW�KH�KDG�VHULRXV�

KHDGDFKHV� WKDW�DIIHFWHG�KLV�YLVLRQ�DV�D�UHVXOW�RI� WKH� LQ�VHUYLFH� LQFLGHQW����7KH�%RDUG�HYHQWXDOO\�

UHPDQGHG�DSSHOODQW
V�VHUYLFH�FRQQHFWLRQ�FODLP�IRU�KHDGDFKHV�IRU�IXUWKHU�GHYHORSPHQW����

,Q�$XJXVW�������WKH�52�JUDQWHG�DSSHOODQW�VHUYLFH�FRQQHFWLRQ�IRU�KHDGDFKHV��DVVLJQLQJ�D�

QRQFRPSHQVDEOH�GLVDELOLW\�UDWLQJ����$SSHOODQW�WLPHO\�GLVDJUHHG�ZLWK�WKH�GHFLVLRQ��DQG�KLV�FODLP�

KDV�EHHQ�LQ�DQ�DSSHOODWH�VWDWXV�VLQFH����7KURXJK�WKH�FRXUVH�RI�KLV�DSSHDO��9$�UHYLVHG�DSSHOODQW
V�

HYDOXDWLRQV�IRU�KLV�VHUYLFH�FRQQHFWHG�KHDGDFKHV�WR�WKH�IROORZLQJ�����HIIHFWLYH�IURP�2FWREHU�����

������ WR� )HEUXDU\� ���� ������ ���� IURP� )HEUXDU\� ���� ������ WR� 1RYHPEHU� ���� ������ DQG� ����

EHJLQQLQJ�1RYHPEHU��������������

,Q�-XQH�������DSSHOODQW�RSWHG�LQWR�WKH�5DSLG�$SSHDOV�0RGHUQL]DWLRQ�3URJUDP��5$03���

FRQYHUWLQJ�KLV�FODLP�WR�RQH�SXUVXHG�XQGHU�WKH�$0$����7KURXJK�D�+LJKHU�/HYHO�5HYLHZ�FRQGXFWHG�

XQGHU�WKH�$0$�SURFHVV��9$�LVVXHG�D�UDWLQJ�GHFLVLRQ�LQ�6HSWHPEHU�������YLD�DSSHOODQW
V�5$03�

�
��5��DW�������
��5��DW�������������������
��5��DW�������7KH�-XO\������%RDUG�KHDULQJ�ZDV�FRQGXFWHG�E\�%RDUG�PHPEHU�*HRUJH�*XLGR��*LYHQ�WKH�SURFHGXUDO�
KLVWRU\�RI�DSSHOODQW
V�DSSHDO��ZKLFK��DV�ZH�ZLOO�GLVFXVV��LQFOXGHV�WKH�FRQYHUVLRQ�RI�KLV�DSSHDO�IURP�WKH�/HJDF\�6\VWHP�
WR�RQH�XQGHU�WKH�$0$��DSSHOODQW�GRHV�QRW�WDNH�LVVXH�ZLWK�WKH�-XO\������KHDULQJ��See�$SSHOODQW
V�%ULHI��%U���DW�������
:H�ZLOO�VLPLODUO\�OLPLW�RXU�GLVFXVVLRQ�WR�WKH�ODWHU�KHDULQJ�DSSHOODQW�KDG�EHIRUH�WKH�%RDUG��
��5��DW��������
���5��DW��������������
���5��DW����������
���5��DW����������
���5��DW����������
���5��DW����������
���5��DW����������
���5��DW��������
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HOHFWLRQ��WKDW�FRQWLQXHG�DSSHOODQW
V�DVVLJQHG�GLVDELOLW\�UDWLQJV����$SSHOODQW�WLPHO\�GLVDJUHHG�ZLWK�

WKH�GHFLVLRQ�DQG�DSSHDOHG�WR�WKH�%RDUG��UHTXHVWLQJ�D�KHDULQJ�ZLWK�D�%RDUG�PHPEHU�����

2Q�0D\����������DSSHOODQW�DQG�KLV�ZLIH�WHVWLILHG�DW�D�%RDUG�KHDULQJ�WKDW�ZDV�FRQGXFWHG�E\�

%RDUG� PHPEHU� -DPHV� 5HLQKDUW� �� �$W� WKH� KHDULQJ�� DSSHOODQW� DQG� KLV� ZLIH� WHVWLILHG� WKDW� KH�

H[SHULHQFHV�SURVWUDWLQJ�KHDGDFKHV����+LV�ZLIH�DOVR�WHVWLILHG�WKDW�DURXQG������DSSHOODQW
V�KHDGDFKHV�

EHJDQ�WR�DIIHFW�KLV�DELOLW\�WR�ZRUN����

2Q�6HSWHPEHU�����������%RDUG�PHPEHU�7KHUHVD�&DWLQR�LVVXHG�WKH�GHFLVLRQ�FXUUHQWO\�RQ�

DSSHDO����7KH�GHFLVLRQ�QRWHG�WKDW�DSSHOODQW��WHVWLILHG�DW�D�YLGHRFRQIHUHQFH�KHDULQJ�EHIRUH�D�>%RDUG�

PHPEHU@�LQ�0D\������DQG�D�WUDQVFULSW�RI�WKDW�KHDULQJ�KDV�EHHQ�DVVRFLDWHG�ZLWK�WKH�FODLPV�ILOH���

DQG� WKDW� DSSHOODQW� WHVWLILHG� DW� WKH� -XO\� ����� %RDUG� KHDULQJ����7KH� GHFLVLRQ� DFNQRZOHGJHG� WKH�

WHVWLPRQ\� WKDW� �WKH� VHYHULW\�RI� >DSSHOODQW
V@�KHDGDFKHV� >KDYH@�EHHQ�FKDUDFWHULVWLF�RI�SURVWUDWLQJ�

DWWDFNV� VLQFH� ������� EXW� WKH� %RDUG� IRXQG� WKDW� �WKH� HYLGHQFH� GRHV� QRW� VKRZ� WKDW� >DSSHOODQW
V@�

KHDGDFKHV� ZHUH� SURGXFWLYH� RI� SURVWUDWLQJ� DWWDFNV� �� �� �� RU� UHVXOWHG� LQ� H[WUHPH� H[KDXVWLRQ� RU�

SRZHUOHVVQHVV�� �� �7KH� %RDUG� QRWHG� DSSHOODQW
V� 9$� WUHDWPHQW� UHFRUGV� DQG� KLV� $SULO� �����

H[DPLQDWLRQ� WKDW� �LQGLFDWHG� WKDW� KLV� KHDGDFKHV� ZHUH� RI� OHVV� VHYHULW\� DQG� FRQWHPSRUDQHRXVO\�

GRFXPHQWHG� KLV� V\PSWRPV� DQG� WKH� VHYHULW\� RI� KLV� KHDGDFKHV�� �� �$FFRUGLQJO\�� WKH� %RDUG�

GHWHUPLQHG� WKDW� WKH� OD\� DVVHUWLRQV� RI� SURVWUDWLQJ� DWWDFNV� ZHUH� RXWZHLJKHG� E\� RWKHU� UHFRUG�

HYLGHQFH����

�

�

�

�
���5��DW��������
���5��DW��������
���5��DW��������
���5��DW����������
���5��DW�����
���5��DW�������
���5��DW��������
���5��DW�����
���5��DW���������
���5��DW�����
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$SSHOODQW� FRQWHQGV� WKDW� ��� 8�6�&�� �� ����� UHTXLUHV� WKDW� WKH� VDPH� %RDUG�PHPEHU� ZKR�

FRQGXFWV�D�KHDULQJ�PXVW�DOVR�LVVXH�D�GHFLVLRQ�LQ�WKH�DSSHDO��$SSHOODQW�SRLQWV�WR�WKH�SRUWLRQ�RI�WKH�

VWDWXWH�WKDW�VWDWHV���$�PHPEHU�RU�SDQHO�DVVLJQHG�D�SURFHHGLQJ�VKDOO�PDNH�D�GHWHUPLQDWLRQ�WKHUHRQ�

�����������,Q�SDUWLFXODU��KH�DUJXHV�WKDW�WKH�VWDWXWH
V�XVH�RI�WKH�ZRUG��VKDOO��LQ�WKH�SURYLVLRQ�LQGLFDWHV�

&RQJUHVV
V� LQWHQW� WR� UHTXLUH� WKH� VDPH�%RDUG�PHPEHU�ZKR�FRQGXFWV� D�KHDULQJ� WR�DOVR� LVVXH� WKH�

DSSHDO
V�GHFLVLRQ����

$SSHOODQW� IXUWKHU� DUJXHV� WKDW� WKH� %RDUG� IDLOHG� WR� FRQVLGHU� IDYRUDEOH� HYLGHQFH� ZKHQ� LW�

GHWHUPLQHG�WKDW�DSSHOODQW
V�KHDGDFKHV�ZHUH�QRW�SURGXFWLYH�RI�SURVWUDWLQJ�DWWDFNV��$OWHUQDWLYHO\��

DSSHOODQW�FRQWHQGV� WKDW� WKH�%RDUG�GLG�QRW�SURYLGH�DGHTXDWH� UHDVRQV�RU�EDVHV�IRU� LWV�GHFLVLRQ� LQ�

WHUPV�RI� WKH� HYLGHQFH� LW� DGGUHVVHG��6SHFLILFDOO\�� KH� DVVHUWV� WKDW� WKH�%RDUG� IDLOHG� WR� DGHTXDWHO\�

GLVFXVV� KLV� DQG� KLV�ZLIH
V� WHVWLPRQ\� DERXW� WKH� RQVHW��ZRUVHQLQJ�� DQG� SURVWUDWLQJ� QDWXUH� RI� KLV�

KHDGDFKHV��

7KH�6HFUHWDU\�UHVSRQGV�WKDW�WKHUH�LV�QR�UHTXLUHPHQW�XQGHU�WKH�$0$�WKDW�WKH�VDPH�%RDUG�

PHPEHU�ZKR�SUHVLGHV�DW�D�KHDULQJ�DOVR�LVVXH�WKH�GHFLVLRQ�LQ�DQ�DSSHDO��6SHFLILFDOO\��WKH�6HFUHWDU\�

KLJKOLJKWV�WKDW�VHFWLRQ������LV�WKH�UHOHYDQW�VWDWXWRU\�DXWKRULW\�EHFDXVH�LW�JRYHUQV�%RDUG�KHDULQJV²

XQOLNH�VHFWLRQ�������ZKLFK�FRQFHUQV�WKH�DVVLJQPHQW�RI�DSSHDOV��7KH�6HFUHWDU\�SRLQWV�RXW�WKDW�ZKHQ�

&RQJUHVV�HQDFWHG�WKH�$0$�LW�H[SUHVVO\�UHPRYHG�WKH�UHTXLUHPHQW�XQGHU�VHFWLRQ������LQ�WKH�/HJDF\�

$SSHDOV�6\VWHP�WKDW�WKH�%RDUG�PHPEHU�ZKR�SUHVLGHV�DW�D�KHDULQJ�PXVW�SDUWLFLSDWH�LQ�PDNLQJ�WKH�

ILQDO� GHWHUPLQDWLRQ� RI� WKH� FODLP��$GGLWLRQDOO\�� WKH� 6HFUHWDU\� SRLQWV� WR� WKH� SHUWLQHQW� UHJXODWRU\�

DXWKRULW\�LQ�ZKLFK�9$�KDV�H[SUHVVO\�UHWDLQHG�WKH�UHTXLUHPHQW�IRU�RQO\�/HJDF\�DSSHDOV�����

)XUWKHU��WKH�6HFUHWDU\�DUJXHV�WKDW�WKH�%RDUG�GLG�QRW�HUU�ZKHQ�LW�GHWHUPLQHG�WKDW�DSSHOODQW
V�

KHDGDFKHV� ZHUH� QRW� SURGXFWLYH� RI� SURVWUDWLQJ� DWWDFNV�� 7KH� 6HFUHWDU\� FRQWHQGV� WKDW� WKH� %RDUG�

FRQVLGHUHG� DSSHOODQW
V� DQG� KLV� ZLIH
V� WHVWLPRQ\� EXW� XOWLPDWHO\� DVVLJQHG� WKDW� WHVWLPRQ\� OHVV�

SUREDWLYH�ZHLJKW�WKDQ�WKH�FRQWHPSRUDQHRXV�PHGLFDO�HYLGHQFH��

�

�

�

�
���$SSHOODQW
V�%U��DW������FLWLQJ����8�6�&���������D�����
���Id.�DW����
���6HFUHWDU\
V�%U��DW����FLWLQJ����&�)�5��������������������E����

$SS[���

Case: 22-2210      Document: 12     Page: 39     Filed: 12/29/2022



�

��

,,,��$1$/<6,6�

A. Under the AMA, a Board member who conducts a Board hearing 
is not required to decide the appeal.�

$SSHOODQW
V�SULQFLSDO�DUJXPHQW�LV�WKDW�KH�KDV�D�ULJKW�WR�D�KHDULQJ�EHIRUH�WKH�%RDUG�PHPEHU�

ZKR�ZLOO�XOWLPDWHO\�LVVXH�D�GHFLVLRQ�LQ�KLV�DSSHDO��+H�JURXQGV�KLV�DUJXPHQW�RQ�WKH�VWDWXWHV�WKDW�

FRQWURO�DSSHDOV�XQGHU�WKH�$0$��6R��ZH�PXVW�UHYLHZ�WKRVH�VWDWXWRU\�SURYLVLRQV��DQG�WKH�UHJXODWLRQV�

DVVRFLDWHG�ZLWK�WKHP��WR�GHWHUPLQH�ZKHWKHU�DSSHOODQW�LV�FRUUHFW��$V�ZH�ZLOO�H[SODLQ��ZH�FRQFOXGH�

WKDW�WKH�SHUWLQHQW�VWDWXWRU\�DQG�UHJXODWRU\�DXWKRULW\�GRHV�QRW�UHTXLUH�WKH�%RDUG�PHPEHU�FRQGXFWLQJ�

D�%RDUG�KHDULQJ�WR�XOWLPDWHO\�LVVXH�WKH�GHFLVLRQ�LQ�WKH�DSSHDO��

:H�EHJLQ�ZLWK�VRPH�FRQWH[W�DERXW�ZKDW�&RQJUHVV�GLG�ZKHQ�LW�HQDFWHG�WKH�$0$��$V�DQ�

LQLWLDO� PDWWHU�� ZH� KLJKOLJKW� WKDW� &RQJUHVV� GLG� QRW� UHSODFH� WKH� H[LVWLQJ� DGPLQLVWUDWLYH� DSSHDOV�

SURFHVV²WKH�/HJDF\�SURFHVV²ZKHQ�LW�FUHDWHG�WKH�$0$����$�FODLPDQW�ZDV�LQ�WKH�/HJDF\�V\VWHP�

LI�WKH�LQLWLDO�GHFLVLRQ�RQ�D�FODLP�ZDV�UHQGHUHG�EHIRUH�)HEUXDU\�����������DQG��FRUUHVSRQGLQJO\��

XQGHU� WKH�$0$�ZKHQ� WKH� LQLWLDO� GHFLVLRQ� RQ� WKH� FODLP�ZDV� UHQGHUHG� RQ� RU� DIWHU� )HEUXDU\� ����

��������%XW�WKH�OLQH�&RQJUHVV�GUHZ�ZDV�QRW�HQWLUHO\�LPPXQH�IURP�D�FODLPDQW
V�FKRLFH�DERXW�WKH�

V\VWHP�LQ�ZKLFK�KH�RU�VKH�ZRXOG�SURFHHG��$IWHU�&RQJUHVV�HQDFWHG�WKH�$0$��9$��DFWLQJ�SXUVXDQW�

WR�FRQJUHVVLRQDO�DXWKRUL]DWLRQ��SURYLGHG�FODLPDQWV�LQ�WKH�/HJDF\�DSSHDOV�V\VWHP�WKH�RSSRUWXQLW\�

WR�RSW�LQ�WR�WKH�5$03����8SRQ�RSWLQJ�LQ�WR�WKH�5$03��D�FODLPDQW
V�DSSHDO�ZRXOG�EHFRPH�VXEMHFW�

WR�WKH�SURFHVVHV�DQG�DXWKRULWLHV�XQGHU�WKH�$0$����6R��DIWHU�RSWLQJ�LQ��WKH�$0$��YLD�WKH�5$03��

SURYLGHV�FODLPDQWV�ZLWK�RSWLRQV� WR� ILOH� ����D� UHTXHVW� IRU�D�+LJKHU�/HYHO�5HYLHZ�RI� WKHLU� UDWLQJ�

GHFLVLRQ������D�VXSSOHPHQWDO�FODLP��RU�����D�1RWLFH�RI�'LVDJUHHPHQW��12'��UHTXHVWLQJ�GLUHFW�%RDUG�

UHYLHZ����:KHQ�DSSHDOLQJ�WR�WKH�%RDUG��D�FODLPDQW�KDV�WKH�RSWLRQV�RI�����D�GLUHFW�UHYLHZ�EDVHG�RQ�

WKH�HYLGHQFH�EHIRUH�WKH�DJHQF\�RI�RULJLQDO�MXULVGLFWLRQ������DQ�DGGLWLRQDO�HYLGHQFH�GRFNHW�LQ�ZKLFK�

WKH�FODLPDQW�KDV�WKH�ULJKW�WR�VXEPLW�DGGLWLRQDO�HYLGHQFH�ZLWKLQ�FHUWDLQ�WLPH�SDUDPHWHUV��RU�����D�

KHDULQJ�GRFNHW�LQ�ZKLFK�WKH�FODLPDQW�LV�DIIRUGHG�D�KHDULQJ�EHIRUH�D�%RDUG�PHPEHU�DQG�PD\�DOVR�

�
���See Mattox v. McDonough�����9HW�$SS�����������������
���Id��DW��������
���See�����3XE��/��1R����������6WDW���������������7KH�6HFUHWDU\�RI�9HWHUDQV�$IIDLUV�PD\��XQGHU�VXEVHFWLRQ��D������
FDUU\�RXW�D�SURJUDP�WR�SURYLGH�WKH�RSWLRQ�RI�DQ�DOWHUQDWLYH�DSSHDOV�SURFHVV�����
���See�id.�
������8�6�&��������&�����Andrews v. McDonough�����9HW�$SS�������������������
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VXEPLW�HYLGHQFH�LQ�FHUWDLQ�SUHVFULEHG�SHULRGV����$V�SUHYLRXVO\�PHQWLRQHG��DSSHOODQW�RSWHG�LQ�WR�

WKH�5$03�LQ�-XQH�������WKHUHIRUH�VXEMHFWLQJ�KLPVHOI�WR�WKH�ODZV�XQGHU�WKH�$0$����$QG�KH�ODWHU�

VHOHFWHG�WKH�KHDULQJ�GRFNHW����

:LWK�WKH�$0$�/HJDF\�FRQWH[W�HVWDEOLVKHG��ZH�UHWXUQ�WR�WKH�LVVXH�EHIRUH�XV��4XHVWLRQV�RI�

VWDWXWRU\�LQWHUSUHWDWLRQ�DUH�SXUH�TXHVWLRQV�RI�ODZ�WKDW�WKH�&RXUW�UHYLHZV�GH�QRYR����:H�ORRN�WR�WKH�

SODLQ�PHDQLQJ�RI�WKH�VWDWXWH��DQG�ZKHQ�ZH�ILQG�WKH�SODLQ�PHDQLQJ��RXU�MRE�LV�VLPSO\�WR�DSSO\�LW����

�,Q�GHWHUPLQLQJ� WKH�PHDQLQJ�RI�D� VWDWXWRU\�SURYLVLRQ�� 
ZH� ORRN� ILUVW� WR� LWV� ODQJXDJH��JLYLQJ� WKH�

ZRUGV� XVHG� WKHLU� RUGLQDU\� PHDQLQJ�
����%XW� FRQWH[W� �LQIRUP>V@� DQ\� VWDWXWRU\� SURYLVLRQ
V� SODLQ�

PHDQLQJ�����$QG�� LPSRUWDQWO\���LQ� LQWHUSUHWLQJ�D�VWDWXWH�D�FRXUW�VKRXOG�DOZD\V� WXUQ�ILUVW� WR�RQH��

FDUGLQDO�FDQRQ�EHIRUH�DOO�RWKHUV���������>&@RXUWV�PXVW�SUHVXPH�WKDW�D�OHJLVODWXUH�VD\V�LQ�D�VWDWXWH�ZKDW�

LW�PHDQV�DQG�PHDQV�LQ�D�VWDWXWH�ZKDW�LW�VD\V�WKHUH�����:LWK�WKHVH�SULQFLSOHV�LQ�PLQG��ZH�WXUQ�WR�WKH�

TXHVWLRQV�EHIRUH�XV��

������8�6�&����������������

$V�UHOHYDQW�WR�WKLV�DSSHDO��WZR�VWDWXWHV�DUH�LQ�SOD\��$SSHOODQW�UHOLHV�RQ����8�6�&���������D��

WR�DUJXH�WKDW�WKH�VDPH�%RDUG�PHPEHU�ZKR�FRQGXFWV�D�%RDUG�KHDULQJ�PXVW�DOVR�LVVXH�WKH�GHFLVLRQ�

LQ� WKH�DSSHDO��7KH�6HFUHWDU\�DUJXHV� WKDW� VHFWLRQ������GRHV�QRW�FRQWURO�� DQG� LQVWHDG� IRFXVHV�RQ�

VHFWLRQ�������:KLOH�WKH�&RXUW�KDV�QRW�DGGUHVVHG�WKHVH�VWDWXWRU\�SURYLVLRQV�XQGHU�WKH�$0$��ZH�

KDYH�FRQVLGHUHG�WKH�SURYLVLRQV�DV�WKH\�H[LVWHG�LQ�WKH�FRQWH[W�RI� WKH�/HJDF\�$SSHDOV�6\VWHP�LQ�

Arneson v. Shinseki����Arneson
V�GLVFXVVLRQ�SURYLGHV�XVHIXO�FRQWH[W�IRU�RXU�DQDO\VLV��7KHUH�� WKH�

&RXUW� GHWHUPLQHG� �WKDW� WKH� SHUWLQHQW� VWDWXWHV� DQG� LPSOHPHQWLQJ� UHJXODWLRQ� UHJDUGLQJ� %RDUG�

�
���See����8�6�&���������E�����F������&�)�5�����������E����������Andrews�����9HW�$SS��DW������
���See�5��DW��������
���5��DW��������
���See Saunders v. Wilkie�� ����)��G������������ �)HG��&LU���������see also Casey v. Wilkie�� ���9HW�$SS�����������
��������
���Frederick v. Shinseki������)��G�������������)HG��&LU���������see also Kisor v. Wilkie��BB�8�6��BB������6��&W��������
����������/��(G��G�������������Artis v. District of Columbia��BB�8�6��BB������6��&W����������������/��(G��G������������
�TXRWLQJ�Moskal v. United States������8�6��������������������Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc.��
����8�6�����������������������
���Casey�����9HW�$SS��DW������
���Id.�
���Conn. Nat'l Bank v. Germain������8�6�����������������������
���See�Arneson�����9HW�$SS��DW����������
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KHDULQJV�HQWLWOH�D�FODLPDQW�WR�DQ�RSSRUWXQLW\�IRU�D�KHDULQJ�EHIRUH�DOO�WKH�%RDUG�PHPEHUV�ZKR�ZLOO�

XOWLPDWHO\�GHFLGH�KLV�DSSHDO���DQG�YDFDWHG�WKH�%RDUG
V�GHFLVLRQ�EHFDXVH�RQH�PHPEHU�RI�WKH�WKUHH�

%RDUG�PHPEHU�SDQHO�KDG�QRW�SDUWLFLSDWHG� LQ�D�%RDUG�KHDULQJ�ZLWK� WKH�FODLPDQW����1RWDEO\�� WKH�

&RXUW� GLG� QRW� UHO\� ZKDWVRHYHU� RQ� VHFWLRQ� ����� LQ� UHQGHULQJ� WKH� GHFLVLRQ����5DWKHU�� WKH� &RXUW�

IRFXVHG�RQ�VHFWLRQ������DV�LW�WKHQ�H[LVWHG����:H�H[SODLQHG�WKDW�WKH�������VWDWXWRU\�DPHQGPHQWV�

UHVWUXFWXUHG� >VHFWLRQ� ����@� DQG� VHSDUDWHG� WKH� SURYLVLRQ� UHJDUGLQJ� WKH� DVVLJQPHQW� RI� %RDUG�

PHPEHUV� IURP� WKH� SURYLVLRQ� UHJDUGLQJ� KHDULQJV�����7KLV� FUHDWHG� D� VWDWXWRU\� VWUXFWXUH� LQ�ZKLFK�

VHFWLRQ������JRYHUQHG� WKH� DVVLJQPHQW� RI� FDVHV� WR�%RDUG�PHPEHUV�DQG� VHFWLRQ������JRYHUQHG�

%RDUG�KHDULQJV����6LJQLILFDQWO\��WKH�$0$�GLG�QRW�FKDQJH�WKH�VWDWXWRU\�VFKHPH�ZH�UHFRJQL]HG�LQ�

Arneson��6HFWLRQ������FRQWLQXHV�WR�FRQFHUQ�WKH�DVVLJQPHQW�RI�DSSHDOV�DQG�VHFWLRQ������FRQWLQXHV�

WR�DGGUHVV�KHDULQJV����,Q�IDFW��VHFWLRQ������UHWDLQV�LWV�WLWOH���$SSHDOV��GRFNHWV��KHDULQJV������

�
>7@KH�VWDWXWRU\�VFKHPH�DV�D�ZKROH��WKH�VSHFLILF�FRQWH[W�LQ�ZKLFK�>D@�ZRUG�RU�SURYLVLRQ�DW�

LVVXH�LV�XVHG��DQG�WKH�EURDGHU�FRQWH[W�RI�WKH�VWDWXWH�DV�D�ZKROH
�DOO�LQIRUP�DQ\�VWDWXWRU\�SURYLVLRQ
V�

SODLQ�PHDQLQJ�����7KHUHIRUH��ZH�ZLOO�EHJLQ�RXU�DQDO\VLV�ZLWK�WKH�VWDWXWH�WKDW�FRQWLQXHV�WR�JRYHUQ�

%RDUG�KHDULQJV��6HFWLRQ�������%HIRUH�WKH�SDVVDJH�RI�WKH�$0$��VHFWLRQ������F���������SURYLGHG��

$�KHDULQJ�GRFNHW�VKDOO�EH�PDLQWDLQHG�DQG�IRUPDO�UHFRUGHG�KHDULQJV�VKDOO�EH�KHOG�
E\�VXFK�PHPEHU�RU�PHPEHUV�RI�WKH�%RDUG�DV�WKH�&KDLUPDQ�PD\�GHVLJQDWH��6XFK�
PHPEHU� RU�PHPEHUV� GHVLJQDWHG� E\� WKH� &KDLUPDQ� WR� FRQGXFW� WKH� KHDULQJ� VKDOO��
H[FHSW�LQ�WKH�FDVH�RI�D�UHFRQVLGHUDWLRQ�RI�D�GHFLVLRQ�XQGHU�VHFWLRQ������RI�WKLV�WLWOH��
SDUWLFLSDWH�LQ�PDNLQJ�WKH�ILQDO�GHWHUPLQDWLRQ�RI�WKH�FODLP�>��@�

,W�ZDV�WKLV�VWDWXWRU\�SURYLVLRQ�RQ�ZKLFK�WKH�&RXUW�SXW�JUHDW�ZHLJKW�LQ�Arneson�ZKHQ�LW�KHOG�

WKDW�WKH�ODZ�DW�WKH�WLPH�UHTXLUHG�DOO�%RDUG�PHPEHUV�ZKR�SDUWLFLSDWHG�LQ�UHQGHULQJ�D�GHFLVLRQ�PXVW�

�
���Id.�DW������7KH�WZR�RWKHU�%RDUG�PHPEHUV�HDFK�FRQGXFWHG�VHSDUDWH�KHDULQJV�ZLWK�WKH�FODLPDQW�WKURXJK�WKH�FRXUVH�RI�
KLV�DSSHDO��Id.�DW����������
���See�id.�DW���������
���Id.�DW���������
���Id.�DW�������
���Id.��
���See����8�6�&�������������������������
������8�6�&�����������
���See Casey�����9HW�$SS��DW������TXRWLQJ�Hornick v. Shinseki�����9HW�$SS�����������������
������8�6�&���������F�����������
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DOVR�KDYH�EHHQ�LQYROYHG�LQ�D�%RDUG�KHDULQJ�DIIRUGHG�WR�DSSHOODQW����&RQJUHVV�VLJQLILFDQWO\�UHYLVHG�

WKLV�VHFWLRQ�ZKHQ�LW�HQDFWHG�WKH�$0$��1RWDEO\��&RQJUHVV�UHPRYHG�WKH�ODQJXDJH�IURP�VHFWLRQ������

WKDW�UHTXLUHG�WKH�%RDUG�PHPEHU�ZKR�FRQGXFWHG�D�%RDUG�KHDULQJ�WR��SDUWLFLSDWH�LQ�PDNLQJ�WKH�ILQDO�

GHWHUPLQDWLRQ� RI� WKH� FODLP�� �� �7KH� SRVW�$0$� YHUVLRQ� RI� VHFWLRQ� �����F�� SURYLGHV� IRU� WKH�

�>P@DQQHU� DQG� VFKHGXOLQJ� RI� KHDULQJV� IRU� FDVHV� RQ� D� GRFNHW� WKDW�PD\� LQFOXGH� D� KHDULQJ���7KH�

VHFWLRQ�QR�ORQJHU�UHTXLUHV�WKDW�WKH�%RDUG�PHPEHU�FRQGXFWLQJ�D�KHDULQJ�PXVW�SDUWLFLSDWH�LQ�WKH�ILQDO�

GHWHUPLQDWLRQ����,QGHHG��WKDW�UHTXLUHPHQW�DSSHDUV�QRZKHUH�LQ�WKH�VWDWXWH��,Q�RWKHU�ZRUGV��&RQJUHVV�

GLG�QRW�PHUHO\�PRYH�WKH�ODQJXDJH�DURXQG�ZKHQ�LW�HQDFWHG�WKH�$0$��LW�GHOHWHG�LW�HQWLUHO\��

:H�ILQG�WKH�UHPRYDO�RI�WKLV�VWDWXWRU\�ODQJXDJH�LQ�VHFWLRQ������F��KLJKO\�VLJQLILFDQW��)LUVW��

�&RQJUHVV�LV�SUHVXPHG�WR�NQRZ�RI�H[LVWLQJ�ODZV�DQG�UHJXODWLRQV�ZKHQ�LW�HQDFWV�QHZ�OHJLVODWLRQ�����

7KHUHIRUH�� ZH� FDQ� SUHVXPH� WKDW� &RQJUHVV� XQGHUVWRRG� WKH� QDWXUH� RI� RXU�Arneson KROGLQJ� WKDW�

LQWHUSUHWHG�WKH�ODQJXDJH�RI�SUH�$0$�VHFWLRQ������F�²LQ�DGGLWLRQ�WR�WKH�SHUWLQHQW�UHJXODWLRQ�DW�

WKH�WLPH²WR�UHTXLUH�WKH�%RDUG�PHPEHU�ZKR�FRQGXFWHG�D�KHDULQJ�WR�DOVR�GHFLGH�WKH�DSSHDO����6R�

LW
V�UHDVRQDEOH�WR�VD\�WKDW�&RQJUHVV�NQHZ�WKLV�ZDV�WKH�ODZ�DQG�LQWHQGHG�WR�UHPRYH�WKH�UHTXLUHPHQW�

ZKHQ�LW�DPHQGHG�VHFWLRQ������DQG�RPLWWHG�WKDW�FULWLFDO�ODQJXDJH���

6HFRQG��HYHQ�LI�ZH�GRQ
W�HPSOR\�WKH�SUHVXPSWLRQ�DERXW�&RQJUHVV�NQRZLQJ�WKH�ODZ�ZKHQ�

LW�DFWV�DQG�ZH�VD\�WKDW�&RQJUHVV�GLG�QRW�NQRZ�DERXW�Arneson��RXU�FRQFOXVLRQ�UHPDLQV�WKH�VDPH��

&RQJUHVV�VWLOO�FRQVFLRXVO\�HOHFWHG�WR�UHPRYH�WKH�UHTXLUHPHQW�WKDW�D�%RDUG�PHPEHU�ZKR�FRQGXFWV�

D�KHDULQJ�PXVW��SDUWLFLSDWH�LQ�PDNLQJ�WKH�ILQDO�GHWHUPLQDWLRQ�RI�WKH�FODLP�����7KDW�ODQJXDJH�ZDV�

SODLQ�� QRQWHFKQLFDO�� DQG� HDV\� WR� XQGHUVWDQG�� �:KHQ� &RQJUHVV�DPHQGV� OHJLVODWLRQ�� FRXUWV� PXVW�

SUHVXPH� LW� LQWHQGV� WKH� FKDQJH� WR� KDYH� UHDO� DQG� VXEVWDQWLDO� HIIHFW�� �� �$SSHOODQW
V� DUJXPHQW�

HVVHQWLDOO\� DVNV� XV� WR� LJQRUH� &RQJUHVV
V� DPHQGPHQW� WR� VHFWLRQ� ����� DQG� WR� JLYH� QR� HIIHFW�

ZKDWVRHYHU�WR�WKH�UHPRYDO�RI�WKH�ODQJXDJH�UHTXLULQJ�WKH�%RDUG�PHPEHU�FRQGXFWLQJ�D�KHDULQJ�WR�

�
���Arneson�����9HW�$SS��DW���������
���See����8�6�&���������F����������
������8�6�&���������F����������
���Beaudette v. McDonough�����9HW�$SS������������������FLWLQJ�Cal. Indus. Prods., Inc. v. United States������)��G�
������������)HG��&LU����������
���See�Arneson�����9HW�$SS��DW�������
���See����8�6�&���������F����������Compare�id.��with����8�6�&���������F����������
���Ross v.�Blake������8�6����������������������FOHDQHG�XS���
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DOVR�SDUWLFLSDWH�LQ�WKH�ILQDO�GHWHUPLQDWLRQ��7KDW� LV�QRW�RXU�MRE��&RXUWV�GR�QRW�UH�LQVHUW�VWDWXWRU\�

SURYLVLRQV�WKDW�&RQJUHVV�KDV�UHPRYHG��6WDWHG�LQ�WKH�DIILUPDWLYH��RXU�WDVN�LV�WR�JLYH�HIIHFW�WR�VWDWXWHV�

DV�&RQJUHVV�KDV�ZULWWHQ�WKHP����,W�LV�FOHDU�IURP�WKH�SODLQ�ODQJXDJH�RI�VHFWLRQ������WKDW�LW�QR�ORQJHU�

UHTXLUHV�WKH�%RDUG�PHPEHU�ZKR�FRQGXFWV�D�KHDULQJ�WR�DOVR�GHFLGH�WKH�FODLP��,QGHHG��&RQJUHVV
V�

UHPRYDO�RI�WKH�VWDWXWRU\�ODQJXDJH�LV�D�VLJQLILFDQW�LQGLFDWLRQ�RI�LWV�LQWHQW�WR�QR�ORQJHU�PDLQWDLQ�VXFK�

D�UHTXLUHPHQW�XQGHU�WKH�$0$���

%XW�WKDW�GRHV�QRW�HQG�RXU�LQTXLU\�EHFDXVH�DSSHOODQW�FRQWHQGV�WKDW�VHFWLRQ������FRQWDLQV�

VXFK�D�UHTXLUHPHQW��:H�GR�QRW�DJUHH��6HFWLRQ������D��SURYLGHV��

$�SURFHHGLQJ�LQVWLWXWHG�EHIRUH�WKH�%RDUG�PD\�EH�DVVLJQHG�WR�DQ�LQGLYLGXDO�PHPEHU�
RI�WKH�%RDUG�RU�WR�D�SDQHO�RI�QRW�OHVV�WKDQ�WKUHH�PHPEHUV�RI�WKH�%RDUG��$�PHPEHU�
RU�SDQHO�DVVLJQHG�D�SURFHHGLQJ�VKDOO�PDNH�D�GHWHUPLQDWLRQ�WKHUHRQ��LQFOXGLQJ�DQ\�
PRWLRQ�ILOHG�LQ�FRQQHFWLRQ�WKHUHZLWK��7KH�PHPEHU�RU�SDQHO��DV�WKH�FDVH�PD\�EH��
VKDOO�PDNH�D�UHSRUW�XQGHU�VHFWLRQ������G��RI�WKLV�WLWOH�RQ�DQ\�VXFK�GHWHUPLQDWLRQ��
ZKLFK�UHSRUW�VKDOO�FRQVWLWXWH�WKH�ILQDO�GLVSRVLWLRQ�RI�WKH�SURFHHGLQJ�E\�WKH�PHPEHU�
RU�SDQHO�>��@�

$SSHOODQW�SRLQWV� WR� WKDW�SRUWLRQ�RI� WKH� VWDWXWH� WKDW� VWDWHV� WKDW� �>D@�PHPEHU�RU�SDQHO� DVVLJQHG�D�

SURFHHGLQJ�VKDOO�PDNH�D�GHWHUPLQDWLRQ�WKHUHRQ���DQG�SXWV�JUHDW�HPSKDVLV�RQ�&RQJUHVV
V�XVH�RI�WKH�

ZRUG��VKDOO�����$SSHOODQW�LV�FHUWDLQO\�FRUUHFW�WKDW��VKDOO��LV�JHQHUDOO\�D�PDQGDWRU\�WHUP����%XW�WKDW�

LV�QHLWKHU�KHUH�QRU�WKHUH��7KH�XVH�RI�WKH�PDQGDWRU\�WHUP��VKDOO��LV�LUUHOHYDQW�WR�DSSHOODQW
V�DUJXPHQW�

EHFDXVH�VHFWLRQ������GRHV�QRW�JRYHUQ�%RDUG�KHDULQJV��WKH�SODLQ�ODQJXDJH�RI�WKH�VWDWXWH�MXVW�GRHV�

QRW�VSHDN�WR�WKH�LVVXH�DW�KDQG���

6HFWLRQ������JRYHUQV�WKH�DVVLJQPHQW�RI�FDVHV�WR�%RDUG�PHPEHUV��LW�GRHV�QRW�JRYHUQ�%RDUG�

KHDULQJV�� $V� ZH� H[SODLQHG��Arneson� GHOLQHDWHV� WKH� UHVSHFWLYH� IXQFWLRQV� RI� VHFWLRQV� ����� DQG�

��������,Q�Arneson��ZH�XQHTXLYRFDOO\�IRXQG�WKDW�VHFWLRQ������GRHV�not�JRYHUQ�%RDUG�KHDULQJV�DQG�

ZH�GLG�not�UHO\�RQ�VHFWLRQ������WR�DQVZHU�D�TXHVWLRQ�VLPLODU�WR�WKH�RQH�EHIRUH�XV�WRGD\����7R�EH�

�
���See�Estate of Cowart v. Nicklos Drilling Co.������8�6�������������������QRWLQJ��WKH�EDVLF�DQG�XQH[FHSWLRQDO�UXOH�
WKDW�FRXUWV�PXVW�JLYH�HIIHFW�WR�WKH�FOHDU�PHDQLQJ�RI�VWDWXWHV�DV�ZULWWHQ�����
������8�6�&���������D����������
���$SSHOODQW
V�%U��DW�������
���See�Quinn v. Wilkie�����9HW�$SS�������������������FLWLQJ�Kingdomware Techs., Inc. v. United States��BB�8�6��BB��
����6��&W������������������/��(G��G��������������
���See Arneson�����9HW�$SS��DW������
���Id.�
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VXUH��WKH�$0$�ZURXJKW�PDQ\�FKDQJHV�WR�9$
V�DGPLQLVWUDWLYH�DSSHDOV�SURFHVV��%XW�&RQJUHVV�GLG�

QRW�FKDQJH�WKH�UHVSHFWLYH�IRFXVHV�RI�VHFWLRQV������DQG���������:H�VHH�QR�UHDVRQ�WR�GHSDUW�IURP�

Arneson
V� LQWHUSUHWDWLRQ�RI� WKH�VWDWXWH�FRQFHUQLQJ� WKH�PDWWHUV� WR�ZKLFK�VHFWLRQV������DQG������

VSHDN�DQG�DSSHOODQW�KDV�JLYHQ�XV�QRQH����

$SSHOODQW�SRLQWV�RXW�WKDW�&RQJUHVV�GLG�QRW�DPHQG�VHFWLRQ������ZKHQ�LW�HQDFWHG�WKH�$0$�

DV�VXSSRUW�IRU�KLV�DUJXPHQW�WKDW�VHFWLRQ������UHTXLUHV�WKH�%RDUG�PHPEHU�FRQGXFWLQJ�D�KHDULQJ�WR�

DOVR�GHFLGH�WKH�DSSHDO����:H�DJUHH�WKDW�WKLV�IDFW�LV�LPSRUWDQW��EXW�ZH�WKLQN�LW�FXWV�LQ�SUHFLVHO\�WKH�

RSSRVLWH�GLUHFWLRQ��$V�DSSHOODQW�SRLQWHG�RXW��WKH�ODQJXDJH�WKDW�KH�UHOLHV�RQ�LQ�VHFWLRQ������LV�WKH�

VDPH� ODQJXDJH� WKDW� DSSHDUHG� LQ� WKH� VWDWXWH� ZKHQ� WKH� &RXUW� GHFLGHG�Arneson����%XW�� DJDLQ�� LQ�

Arneson� ZH� IRXQG� WKDW� VHFWLRQ� ����� GLG� not� JRYHUQ� WKH� LVVXH� FRQFHUQLQJ� KHDULQJV²WKDW� ZDV�

VHFWLRQ�������VRPHWKLQJ�&RQJUHVV�did�FKDQJH����6R��DSSHOODQW�HVVHQWLDOO\�DVNV�WKH�&RXUW�WR�ILQG�

VWDWXWRU\�ODQJXDJH�dispositive WRGD\�WKDW�ZH�SUHYLRXVO\�IRXQG�irrelevant�ZKHQ�GHFLGLQJ�D�QHDUO\�

LGHQWLFDO�TXHVWLRQ��9LHZHG�GLIIHUHQWO\��&RQJUHVV�LV�ZHOO�DZDUH�KRZ�WR�LQFOXGH�D�UHTXLUHPHQW�WKDW�

WKH�%RDUG�PHPEHU�FRQGXFWLQJ�D�KHDULQJ�PXVW�DOVR�SDUWLFLSDWH�LQ�WKH�GHFLVLRQ��:H�NQRZ�WKDW�LV�WKH�

FDVH� EHFDXVH�&RQJUHVV� GLG� VR� LQ� FRQQHFWLRQ�ZLWK� /HJDF\� DSSHDOV� LQ� WKH� SUH�$0$� YHUVLRQ� RI�

VHFWLRQ���������,Q�DGGLWLRQ��EHIRUH�������&RQJUHVV�DFWXDOO\�XVHG�VHFWLRQ������WR�GR�ZKDW�DSSHOODQW�

FODLPV�LW�GRHV�WRGD\��%HIRUH�������VHFWLRQ������UHTXLUHG�WKDW��IRUPDO�UHFRUGHG�KHDULQJV�VKDOO�EH�

KHOG�E\�VXFK�PHPEHU�RU�PHPEHUV�DV�WKH�&KDLUPDQ�PD\�GHVLJQDWH��WKH�PHPEHU�RU�PHPEHUV�EHLQJ�

�
���7KH�GLVVHQW�SRVLWV�WKDW�WKH��
UHIRFXVLQJ
�RI����8�6�&���������GHOHWHG�WKH�FRGLILFDWLRQ�RI�WKH�YHWHUDQ
V�ULJKW�WR�D�KHDULQJ�
LQ�VHFWLRQ������E����DQG�LI�RXU��FRQVWUXFWLRQ�RI�WKHVH�VWDWXWHV�WDNHV�KROG��WKH�YHWHUDQ
V�ULJKW�WR�D�KHDULQJ�LV�LQ�SHULO���
See post�DW�QRWH������7R�EH�FOHDU��RXU�GHFLVLRQ�WRGD\�GRHV�QRW�RIIHU�DQ\�RSLQLRQ�DV�WR�KRZ�WKH�UHYLVLRQV�RI�VHFWLRQ������
DIIHFW�DQ�DSSHOODQW
V�ULJKW�WR�D�KHDULQJ��:KLOH�WKH�WLPH�PD\�FRPH�WR�PDNH�VXFK�D�GHWHUPLQDWLRQ��LW�LV�QRW�WRGD\��
���$V�RXU�GLVVHQWLQJ�FROOHDJXH�SRLQWV�RXW��Arneson�GHWHUPLQHG�WKDW��WKH�%RDUG�YLRODWHG����8�6�&�����������������DQG�
���&�)�5������������ Arneson�����9HW�$SS��DW������,PSRUWDQWO\��WKH�&RXUW�GLG�QRW�UHO\�RQ�DQ\�VSHFLILF�ODQJXDJH�LQ�
VHFWLRQ������WR�UHQGHU�LWV�KROGLQJ��$V�ZH�GR�KHUH��Arneson FRQVLGHUHG�VHFWLRQ������WRJHWKHU�ZLWK�VHFWLRQ������WR�
GHWHUPLQH�WKDW�WKH�WZR�VHFWLRQV�JRYHUQ�GLIIHUHQW�WRSLFV��See�Arneson�����9HW�$SS��DW������7KH�RQO\�VSHFLILF�ODQJXDJH�
RI�WKH�SRVW������VHFWLRQ������WKDW�WKH�&RXUW�PHQWLRQHG�ZDV�WKH�SRUWLRQ�RI�VHFWLRQ������D��WKDW��DOORZV�DQ�DSSHDO�WR�

EH�DVVLJQHG�WR�DQ�LQGLYLGXDO�PHPEHU�RI�WKH�%RDUG�RU�WR�D�SDQHO�RI�QRW�OHVV�WKDQ�WKUHH�PHPEHUV�RI�WKH�%RDUG�
��Id.�DW�
��������HPSKDVLV�RPLWWHG���TXRWLQJ����8�6�&���������D����Arneson
V�XOWLPDWH�GHWHUPLQDWLRQ�FRQFHUQLQJ�WKH�VWDWXWRU\�
VFKHPH�ZDV�WKDW�&RQJUHVV�KDG�QRW�GLUHFWO\�VSRNHQ�WR��WKH�TXHVWLRQ�RI�ZKHWKHU�D�FODLPDQW�LV�HQWLWOHG�WR�D�KHDULQJ�EHIRUH�
DOO�WKH�%RDUG�PHPEHUV�DVVLJQHG�WR�GHFLGH�KLV�DSSHDO���Id.�DW������,Q�VXP��RXU�DQDO\VLV�RI�VHFWLRQ������WRGD\�LV�IXOO\�
FRQVLVWHQW�ZLWK�WKH�&RXUW
V�YLHZV�ZKHQ�ZH�GHFLGHG�Arneson��VHFWLRQ������GRHV�QRW�JRYHUQ�%RDUG�KHDULQJV��
���$SSHOODQW
V�%U��DW������5HSO\�%U��DW������
���See�5HSO\�%U��DW����Compare ���8�6�&�����������������with ���8�6�&����������������
���See�Arneson�����9HW�$SS��DW������
������8�6�&���������F����������
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RI� WKH� VHFWLRQ�ZKLFK�ZLOO�PDNH� ILQDO� GHWHUPLQDWLRQ� LQ� WKH� FODLP�����&OHDUO\�&RQJUHVV� KDV� EHHQ�

IDPLOLDU�ZLWK�WKLV�VWDWXWRU\�UHTXLUHPHQW�IRU�\HDUV��DQG�LI�ZH�ZHUH�GHFLGLQJ�WKLV�DSSHDO� LQ�������

DSSHOODQW
V�DUJXPHQW�ZRXOG�EH�FRUUHFW��%XW�WKH�\HDU�LV�������7KHUH�LV�MXVW�QR�HVFDSLQJ�WKDW�LQ������

&RQJUHVV�PRYHG� WKH� UHOHYDQW� VWDWXWRU\� ODQJXDJH� IURP�VHFWLRQ������ WR� VHFWLRQ������� DQG�ZKHQ�

&RQJUHVV�HQDFWHG�WKH�$0$�LW�UHPRYHG�WKH�UHOHYDQW�VWDWXWRU\�ODQJXDJH�HQWLUHO\�IURP�VHFWLRQ������

�DQG�HYHU\ZKHUH�HOVH�LQ�WKH�WLWOH������ZH�PXVW�JLYH�WKLV�H[FOXVLRQ�WKH�HIIHFW�WKDW�&RQJUHVV�LQWHQGHG�

EHFDXVH�WKDW�LV�ZKDW�FRXUWV�GR����2WKHUZLVH��ZH�ZRXOG�EH�DFWLQJ�DV�OLWWOH�PRUH�WKDQ�D�IROORZ�RQ�

OHJLVODWXUH�� LPSRVLQJ�RXU�RZQ�UHTXLUHPHQWV�LQ�SODFH�RI�WKRVH�WKH�HOHFWHG�0HPEHUV�RI�&RQJUHVV�

GHWHUPLQHG�VKRXOG�EH�WKH�ODZ���

,Q�VXP��ZH�KROG�WKDW�QRWKLQJ�LQ�WKH�VWDWXWRU\�SURYLVLRQV�&RQJUHVV�HQDFWHG�DV�SDUW�RI�WKH�

$0$�UHTXLUHV�WKDW�WKH�%RDUG�PHPEHU�ZKR�FRQGXFWV�D�KHDULQJ�PXVW�DOVR�GHFLGH�WKH�DSSHDO����$QG�

WR�EH�FOHDU��WKH�FRQYHUVH�LV�WUXH�DV�ZHOO��WKH�VWDWXWHV�GRQ
W�SURKLELW�9$�IURP�DOORZLQJ�D�GLIIHUHQW�

%RDUG�PHPEHU�WR�GHFLGH�WKH�DSSHDO�WKDQ�WKH�RQH�ZKR�FRQGXFWHG�D�KHDULQJ��*LYHQ�WKH�VWDWXWRU\�

VWUXFWXUH�RI�VHFWLRQV������DQG�������&RQJUHVV
V�UHPRYDO�RI�WKH�SUHFLVH�ODQJXDJH�LQ�VHFWLRQ������

WKDW� UHTXLUHG� WKH�VDPH�%RDUG�PHPEHU� WR�GHFLGH�DQ�DSSHDO�ZKHQ� LW�HQDFWHG� WKH�$0$�LV�KLJKO\�

VLJQLILFDQW��7KH�VKRUW�VWRU\�KHUH�LV��Congress�DW�RQH�SRLQW�PDQGDWHG�ZKDW�DSSHOODQW�VHHNV�WKH�&RXUW�

WR�RUGHU�KHUH��Congress�UHPRYHG�WKH�UHTXLUHPHQW�WKDW�SURYLGHG�IRU�ZKDW�DSSHOODQW�VHHNV��DQG�WKDW�

PHDQV�DSSHOODQW�FDQQRW�SUHYDLO�RQ�KLV�VWDWXWRU\�DUJXPHQW����

�
������8�6�&���������E����������
���See�Ross������8�6��DW���������
���:H�QRWH�WKDW�ZH�GR�QRW�QHHG�WR�UHVRUW�WR�WKH�SUR�YHWHUDQ�FDQRQ�RI�FRQVWUXFWLRQ�EHFDXVH�ZH�ILQG�WKH�VWDWXWHV�FOHDU�DV�
WR�WKH�LVVXH��LQ�RWKHU�ZRUGV��ZH�GR�QRW�ILQG�WKH�VWDWXWHV�DPELJXRXV��See�Sharp v. Shinseki�����9HW�$SS������������������
��,Q�WKH�IDFH�RI�VWDWXWRU\�DPELJXLW\�������WKH�&RXUW�DSSOLHV�WKH�UXOH�WKDW� 
LQWHUSUHWDWLYH�GRXEW�LV�WR�EH�UHVROYHG�LQ�WKH�
YHWHUDQ
V�IDYRU�
����TXRWLQJ�Brown v. Gardner������8�6���������������������
���$OWKRXJK�QRW� EULHIHG�E\� DSSHOODQW�� DW� RQH�SRLQW� GXULQJ�RUDO� DUJXPHQW� DSSHOODQW� FRPPHQWHG� WKDW� KLV�SRVLWLRQ� LV�
EROVWHUHG�EHFDXVH�D��KHDULQJ��LV�D��SURFHHGLQJ��ZLWKLQ�WKH�PHDQLQJ�RI�VHFWLRQ�������See�2UDO�$UJXPHQW��2$��DW�������
������� Frantzis v. McDonough�� 8�6�� 9HW�� $SS�� 1R�� �������� �RUDO� DUJXPHQW� KHOG� $SU�� ���� �������
KWWS���ZZZ�XVFRXUWV�FDYF�JRY�RUDOBDUJXPHQWVBDXGLR�SKS��3XWWLQJ�DVLGH�WKDW�WKLV�FRPPHQW�LV�HQWLUHO\�LQFRQVLVWHQW�ZLWK�
WKH�VWDWXWRU\�VWUXFWXUH�H[SODLQHG�LQ�Arneson��ZH�ILQG�DSSHOODQW
V�FRPPHQW�ZLWKRXW�PHULW���3URFHHGLQJ��LV�QRW�GHILQHG�
ZLWKLQ�WLWOH����RI�WKH�8�6��&RGH��EXW�DSSHOODQW
V�LQWHUSUHWDWLRQ�LV�LQFRQVLVWHQW�ZLWK�KRZ��SURFHHGLQJ��LV�XVHG�LQ�VHFWLRQ�
�����DQG�LQ�RWKHU�VWDWXWHV��7KH�ILUVW�VHQWHQFH�RI�VHFWLRQ������VWDWHV���$�SURFHHGLQJ�instituted�EHIRUH�WKH�%RDUG����������
���8�6�&����������HPSKDVLV�DGGHG���,I��DV�DSSHOODQW�VXJJHVWV��D��KHDULQJ��LV�D��SURFHHGLQJ���WKHQ�WKDW�VHQWHQFH�FDQ�EH�
UHDG�WR�VD\���D�KHDULQJ�LQVWLWXWHG�EHIRUH�WKH�%RDUG���7KDW�LV�DOPRVW�QRQVHQVLFDO�DQG�LQFRQVLVWHQW�ZLWK�RWKHU�ZD\V�LQ�
ZKLFK�&RQJUHVV�XVHG�WKLV�WHUP��See����8�6�&����������VWDWLQJ�WKDW�WKH�%RDUG
V�GHFLVLRQ�ZLOO�EH�EDVHG��RQ�WKH�HQWLUH�
UHFRUG�LQ�WKH�SURFHHGLQJ�DQG�XSRQ�FRQVLGHUDWLRQ�RI�DOO�HYLGHQFH�DQG�PDWHULDO�RI�UHFRUG�DQG�DSSOLFDEOH�SURYLVLRQV�RI�
ODZ�DQG�UHJXODWLRQ�������8�6�&����������JRYHUQLQJ�ZKHQ�DSSHOODWH�UHYLHZ�WR�WKH�%RDUG�LV�LQLWLDWHG�E\�WKH��>I@LOLQJ�RI�
DSSHDO���UHDG�LQ�FRQWH[W���DSSHDO��LV�UHIHUULQJ�WR�DOO�WKH�DFWV�DQG�HYHQWV�WKDW�ZLOO�RFFXU�EHWZHHQ�WKH�LQLWLDWLRQ�RI�DSSHOODWH�
�
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���9$
V�LPSOHPHQWLQJ�UHJXODWLRQV�����&�)�5�����������������������������
GR�QRW�DVVLVW�DSSHOODQW��

:H�EULHIO\�FRQVLGHU�9$
V�LPSOHPHQWDWLRQ�RI�WKH�$0$�WR�FRPSOHWH�RXU�H[SORUDWLRQ�RI�WKH�

LVVXH� RQ� DSSHDO��$IWHU� DOO��&RQJUHVV� GLG� QRW� EDU�9$� IURP� LPSRVLQJ� WKH� UHTXLUHPHQW� DSSHOODQW�

DGYDQFHV�KHUH��VR��LQ�WKHRU\��DSSHOODQW�FRXOG�SUHYDLO�LI�9$�GHWHUPLQHG�WKDW�LW�ZRXOG�KDYH�WKH�VDPH�

%RDUG�PHPEHU�FRQGXFW�D�KHDULQJ�DQG�LVVXH�D�GHFLVLRQ�LQ�DQ�DSSHDO����%XW�LW�KDV�QRW�GRQH�VR��

7KH�6HFUHWDU\�KDV�SURPXOJDWHG�VHSDUDWH�UHJXODWRU\�SURYLVLRQV�JRYHUQLQJ�%RDUG�KHDULQJV�

XQGHU�WKH�/HJDF\�$SSHDOV�6\VWHP�DQG�WKRVH�XQGHU�WKH�$0$����)RU�/HJDF\�DSSHDOV�����&�)�5����

������� ������ �� �SURYLGHV� WKDW� �>W@KH� 0HPEHU� RU� 0HPEHUV� ZKR� FRQGXFW� WKH� KHDULQJ� VKDOO�

SDUWLFLSDWH�LQ�PDNLQJ�WKH�ILQDO�GHWHUPLQDWLRQ�RI�WKH�FODLP�����8QGHU�WKH�JHQHUDO�UXOHV�IRU�%RDUG�

KHDULQJV��ZKLFK�DSSO\�WR�$0$�DSSHDOV�����&�)�5��������������������SURYLGHV�WKDW��>K@HDULQJV�ZLOO�

EH� FRQGXFWHG�E\� D�0HPEHU�RU� SDQHO� RI�0HPEHUV� RI� WKH�%RDUG��:KHUH� D� SURFHHGLQJ�KDV� EHHQ�

DVVLJQHG�WR�D�SDQHO��WKH�&KDLUPDQ��RU�WKH�&KDLUPDQ
V�GHVLJQHH��VKDOO�GHVLJQDWH�RQH�RI�WKH�0HPEHUV�

DV�WKH�SUHVLGLQJ�0HPEHU���7KH��ULJKW��DSSHOODQW�VHHNV�LV�FOHDUO\�PDQGDWHG�XQGHU�WKH�/HJDF\�DSSHDO�

V\VWHP��EXW�WKDW�GRHV�QRW�KHOS�EHFDXVH�KLV�DSSHDO�LV�SURFHHGLQJ�XQGHU�WKH�$0$��7KHUH�VLPSO\�LV�

QR�UHJXODWLRQ�WKDW�SURYLGHV�DSSHOODQW�ZLWK�D�ULJKW�WR�KDYH�WKH�VDPH�%RDUG�PHPEHU�ZKR�SUHVLGHV�DW�

D�KHDULQJ�UHQGHU�D�GHFLVLRQ�LQ�KLV�DSSHDO���

���7KH�)DLU�3URFHVV�'RFWULQH�

8S�XQWLO�QRZ��ZH
YH�H[SODLQHG�WKDW�DSSHOODQW
V�DUJXPHQW�WKDW�KH�LV�HQWLWOHG�WR�KDYH�WKH�VDPH�

%RDUG�PHPEHU�ZKR�SUHVLGHG�DW�KLV�KHDULQJ�DOVR�GHFLGH�KLV�DSSHDO�ILQGV�QR�VXSSRUW�LQ�HLWKHU�WKH�

DSSOLFDEOH�VWDWXWHV�RU�9$
V�LPSOHPHQWLQJ�UHJXODWLRQV��6R��IRU�DSSHOODQW�WR�SUHYDLO�RQ�KLV�DUJXPHQW��

WKHUH�ZRXOG�KDYH�WR�EH�VRPH�RWKHU�VRXUFH�RI�ODZ�WKDW�UHTXLUHV�LW��+RZHYHU��DSSHOODQW�IRFXVHG�KLV�

DUJXPHQWV�HQWLUHO\�RQ�KLV�IODZHG�XQGHUVWDQGLQJ�RI�VHFWLRQ��������

�
UHYLHZ�DQG�WKH�ILQDO�GHWHUPLQDWLRQ���
���See Chevron������8�6��DW���������7R�EH�FOHDU��DSSHOODQW�KDV�QRW�DUJXHG�WKDW�WKH�VWDWXWHV�DUH�DPELJXRXV�RU�WKDW�9$
V�
LPSOHPHQWLQJ�UHJXODWLRQV�SURYLGH�KLP�ZLWK�WKH�ULJKW�KH�VHHNV��See�$SSHOODQW
V�%U��DW�������5HSO\�%U��DW������5DWKHU��
ZH�LQFOXGH�WKH�GLVFXVVLRQ�WR�URXQG�RXW�RXU�DQDO\VLV�RQ�WKH�LVVXH��
���See����&�)�5������������������������������������������$0$�FODLPV�IDOO�XQGHU�WKH�JHQHUDO�UXOHV�IRU�%RDUG�KHDULQJV��
���7KH�UHJXODWLRQ�LV�WLWOHG���'HVLJQDWLRQ�RI�0HPEHU�RU�0HPEHUV�WR�FRQGXFW�WKH�KHDULQJ�LQ�D�OHJDF\�DSSHDO���
������&�)�5�������������������
���7KH�UHJXODWLRQ�LV�WLWOHG���'HVLJQDWLRQ�RI�0HPEHU�RU�0HPEHUV�WR�FRQGXFW�WKH�KHDULQJ���

�
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$W�RUDO�DUJXPHQW��ODUJHO\�LQ�UHVSRQVH�WR�D�SUH�DUJXPHQW�RUGHU�WKH�&RXUW�LVVXHG��DSSHOODQW�

EULHIO\� GLVFXVVHG� WKH� �IDLU� SURFHVV� GRFWULQH�����*HQHUDOO\�� WKH�&RXUW� GHVFULEHV� WKH� �IDLU� SURFHVV�

GRFWULQH��DV�DQ�REOLJDWLRQ�SODFHG�RQ�9$�WR�SURYLGH�FODLPDQWV�IDLU�SURFHVV�LQ�WKH�DGMXGLFDWLRQ�RI�

WKHLU�FODLPV����7KLV�PD\�LQFOXGH�SURFHVVHV�QRW�UHTXLUHG�E\�VWDWXWH�RU�UHJXODWLRQ�LI�WKH�SULQFLSOH�RI�

IDLU�SURFHVV�UHTXLUHV�DQ�DGGLWLRQDO�SURFHVV�EHFDXVH��LW�LV�LPSOLFLWO\�UHTXLUHG�ZKHQ�YLHZHG�DJDLQVW�

>WKH@� XQGHUO\LQJ� FRQFHSWV� RI� SURFHGXUDO� UHJXODULW\� DQG� EDVLF� IDLU� SOD\� RI� WKH� 9$� EHQHILWV�

DGMXGLFDWRU\� V\VWHP�����:H� GHFOLQH� WR� FRQVLGHU� KRZ� WKH� IDLU� SURFHVV� GRFWULQH�PD\� DSSO\�ZLWK�

UHVSHFW�WR�VLWXDWLRQV�LQ�ZKLFK�GLIIHUHQW�%RDUG�PHPEHUV�FRQGXFW�D�KHDULQJ�DQG�UHQGHU�D�GHFLVLRQ�LQ�

WKH� DSSHDO��&RXUWV� JHQHUDOO\� VKRXOG� QRW� DGYDQFH� DUJXPHQWV� IRU� UHSUHVHQWHG� SDUWLHV�ZKHQ� VXFK�

SDUWLHV�KDYH�GHFOLQHG�WR�GR�VR�WKHPVHOYHV����0RUH�GLUHFWO\��FRXUWV�VKRXOG�QRW�EH�DGYRFDWHV��1RW�

RQO\�GR�DSSHOODQW
V�EULHIV�IDLO�WR�FLWH�Arneson��WKH\�GRQ
W�HYHQ�PHQWLRQ�IDLU�SURFHVV�����>2@XU�V\VWHP�


LV�GHVLJQHG�DURXQG�WKH�SUHPLVH�WKDW�>SDUWLHV�UHSUHVHQWHG�E\�FRPSHWHQW�FRXQVHO@�NQRZ�ZKDW�LV�EHVW�

IRU� WKHP��DQG�DUH� UHVSRQVLEOH� IRU�DGYDQFLQJ� WKH� IDFWV�DQG�DUJXPHQW�HQWLWOLQJ� WKHP� WR� UHOLHI�
����

&RXUWV��
GR�QRW��RU�VKRXOG�QRW��VDOO\�IRUWK�HDFK�GD\�ORRNLQJ�IRU�ZURQJV�WR�ULJKW��>7KH\@�ZDLW�IRU�

FDVHV�WR�FRPH�WR�>WKHP@��DQG�ZKHQ�>FDVHV�DULVH��FRXUWV@�QRUPDOO\�GHFLGH�RQO\�TXHVWLRQV�SUHVHQWHG�

E\�WKH�SDUWLHV�
����7KHUHIRUH��ZH�ZLOO�QRW�UHDFK�RXW�WR�GHFLGH�WKLV�DSSHDO�EDVHG�RQ�D�JURXQG�DSSHOODQW�

GLG�QRW�UDLVH��:H�OHDYH�IRU�DQRWKHU�GD\�DQ�H[SORUDWLRQ�RI�WKH�IDLU�SURFHVV�GRFWULQH
V�UROH��LI�DQ\��RQ�

WKH�LVVXH�EHIRUH�WKH�&RXUW����

�
���See�2$�DW�����������������������������������
���Smith v. Wilkie�����9HW�$SS�������������������
���Id.��LQWHUQDO�TXRWDWLRQV�RPLWWHG����
���See�United States v. Sineneng-Smith��BB�8�6��BB������6��&W���������������������Sellers v. Shinseki�����9HW�$SS��
��������������������
���See�$SSHOODQW
V�%U��DW�������5HSO\�%U��DW������
���Sineneng-Smith������6��&W��DW�������TXRWLQJ�Castro v. United States,�����8�6�������������������6FDOLD��-���FRQFXUULQJ�
LQ�SDUW�DQG�FRQFXUULQJ�LQ�WKH�MXGJPHQW����
���Id.�7KH�GLVVHQW�DVNV�WKH�&RXUW�WR�GR�SUHFLVHO\�ZKDW�WKH�6XSUHPH�&RXUW�KDV�FDXWLRQHG�DJDLQVW��VWHS�LQWR�WKH�VKRHV�RI�
WKH�DGYRFDWH�DQG�DGYDQFH�D�WKHRU\�QRW�UDLVHG�E\�DSSHOODQW��See�Sineneng-Smith������6��&W��DW�������(YHQ�FRQVLGHULQJ�
WKH�6HFUHWDU\
V�FLWDWLRQ�WR�Arneson��DSSHOODQW�VWLOO�FKRVH�QRW�WR�UHVSRQG�WR�WKLV�SRLQW�LQ�KLV�UHSO\�EULHI��See�5HSO\�%U��DW�
�����3URFHHGLQJV�EHIRUH�WKH�&RXUW�DUH�DGYHUVDULDO�LQ�QDWXUH��DQG�HYHQ�LQ�RXU�SUR�YHWHUDQ�V\VWHP�DSSHOODQWV�PXVW�UDLVH�
VRPH�VHPEODQFH�RI�DQ�DUJXPHQW����
���:H�GR�QRWH�WKDW�LW�VRPHWLPH�DSSHDUHG�DW�RUDO�DUJXPHQW�WKDW�WKH�SDUWLHV�YLHZHG�WKH�PDWWHU�DV�ELQDU\��7KDW�LV��WKH�IDLU�
SURFHVV�GRFWULQH�HLWKHU�DOZD\V�UHTXLUHG�WKH�VDPH�%RDUG�PHPEHU�WR�SUHVLGH�DW�D�KHDULQJ�DQG�GHFLGH�DQ�DSSHDO��RU�LW�
QHYHU�GLG��:KLOH�ZH�KDYH�GHWHUPLQHG�LW�ZRXOG�EH�LQDSSURSULDWH� WR�GHFLGH�WKLV�DSSHDO�RQ�WKH�EDVLV�RI�DQ�DUJXPHQW�
DSSHOODQW�GLG�QRW�UDLVH��ZH�REVHUYH�WKDW�ZH�GRXEW�WKH�GRFWULQH�ZRXOG�DSSO\�LQ�VXFK�DQ�DOO�RU�QRWKLQJ�ZD\��6R��SHUKDSV�
�
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B. The Board considered the lay statements�of both appellant and his wife.�

$SSHOODQW�IRFXVHV�KLV�DUJXPHQW�RQ�DSSHDO�SULQFLSDOO\�RQ�WKH�FRQWHQWLRQ�WKDW�WKH�%RDUG�HUUHG�

EHFDXVH�WKH�%RDUG�PHPEHU�ZKR�FRQGXFWHG�KLV�$0$�KHDULQJ�GLG�QRW�DOVR�UHQGHU�WKH�GHFLVLRQ�RQ�

KLV� DSSHDO��+RZHYHU�� DSSHOODQW� DOVR� DVVHUWV� WKDW� WKH�%RDUG� HUUHG�ZKHQ� LW� GHQLHG� KLP� D� KLJKHU�

GLVDELOLW\�UDWLQJ�EHFDXVH� WKH�%RDUG�GLG�QRW�FRQVLGHU�VWDWHPHQWV�DERXW�KLV�SURVWUDWLQJ�KHDGDFKHV�

WKDW� ERWK� KH� DQG� KLV� ZLIH�PDGH� GXULQJ� WKH�0D\� �����%RDUG� KHDULQJ����+H� DOVR� UHIUDPHV� WKDW�

DUJXPHQW�E\�PDLQWDLQLQJ�WKDW�WKH�%RDUG�GLG�QRW�DGHTXDWHO\�H[SODLQ�ZK\�LW�IDLOHG�WR�FRQVLGHU�WKRVH�

VWDWHPHQWV����$W�WKH�RXWVHW��ZH�XQGHUVFRUH�WKDW�DSSHOODQW�EHDUV�WKH�EXUGHQ�RI�SHUVXDGLQJ�WKH�&RXUW�

WKDW�WKH�%RDUG�KDV�HUUHG����+HUH��DSSHOODQW
V�DUJXPHQW�LV�LQFUHGLEO\�XQGHUGHYHORSHG��PHDQLQJ�WKDW��

LQ�HIIHFW��KH�KDV�QRW�FDUULHG�KLV�EXUGHQ�RI�VKRZLQJ�WKDW�WKH�%RDUG�FOHDUO\�HUUHG�LQ�LWV�GHFLVLRQ�RU�

IDLOHG�WR�VXIILFLHQWO\�H[SODLQ�LWV�UHDVRQLQJ���

7KH�%RDUG
V�GHFLVLRQ�UHJDUGLQJ�WKH�GHJUHH�RI�GLVDELOLW\�XQGHU�WKH�UDWLQJ�VFKHGXOH�LV�D�IDFWXDO�

ILQGLQJ�WKH�&RXUW�UHYLHZV�IRU�FOHDU�HUURU����)RU�DOO�LWV�ILQGLQJV�RQ�D�PDWHULDO�LVVXH�RI�IDFW�DQG�ODZ��

WKH�%RDUG�PXVW�VXSSRUW�LWV�GHFLVLRQ�ZLWK�DQ�DGHTXDWH�VWDWHPHQW�RI�UHDVRQV�RU�EDVHV�WKDW�HQDEOHV�D�

FODLPDQW� WR� XQGHUVWDQG� WKH� SUHFLVH� EDVHV� IRU� WKH�%RDUG
V� GHFLVLRQ� DQG� IDFLOLWLHV� UHYLHZ� LQ� WKLV�

&RXUW����7R�FRPSO\�ZLWK�LWV�UHTXLUHPHQW�WR�SURYLGH�DQ�DGHTXDWH�VWDWHPHQW�RI�UHDVRQV�RU�EDVHV���WKH�

%RDUG�PXVW�DQDO\]H�WKH�FUHGLELOLW\�DQG�SUREDWLYH�YDOXH�RI�WKH�HYLGHQFH��DFFRXQW�IRU�WKH�HYLGHQFH�

�
WKH� GRFWULQH�ZRXOG� KDYH� VRPH� SXUFKDVH� LQ� D� VLWXDWLRQ� LQ�ZKLFK� D�%RDUG�PHPEHU� GHFLGLQJ� D� FDVH�PDGH� QHJDWLYH�
FUHGLELOLW\� GHWHUPLQDWLRQV� DERXW� D�ZLWQHVV� DSSHDULQJ� DW� D� KHDULQJ�ZKHQ� WKH�%RDUG�PHPEHU� GLG� QRW� SUHVLGH� DW� WKH�
KHDULQJ��2I�FRXUVH��WKDW
V�QRW�ZKDW�KDSSHQHG�KHUH��See 5��DW��������ILQGLQJ�WKDW�DSSHOODQW
V�DQG�KLV�ZLIH
V�OD\�DVVHUWLRQV�
ZHUH�RXWZHLJKHG�E\�RWKHU�HYLGHQFH�RI� UHFRUG�DQG�QRW�PDNLQJ�DQ�DGYHUVH�FUHGLELOLW\� ILQGLQJ��� ,Q�DQ\�HYHQW�� LQ�DQ�
DSSURSULDWH�FDVH��ZH�VXVSHFW�WKH�DQDO\VLV�RI�WKH�LPSDFW�RI�WKH�IDLU�SURFHVV�GRFWULQH�RQ�WKH�TXHVWLRQ�EHIRUH�XV�ZRXOG�EH�
PRUH�QXDQFHG�WKDQ�LW�DSSHDUHG�GXULQJ�RUDO�DUJXPHQW��
���See $SSHOODQW
V�%U��DW�������
���See id.�
���Hilkert v. West,����9HW�$SS�������������������HQ�EDQF����$Q�DSSHOODQW�EHDUV�WKH�EXUGHQ�RI�SHUVXDVLRQ�RQ�DSSHDOV�WR�
WKLV�&RXUW�WR�VKRZ�WKDW�VXFK�UHOLDQFH�ZDV�LQ�HUURU�����aff'd������)��G������)HG��&LU���������
������8�6�&���������D������Dyment v. West�����9HW�$SS�������������������see also Tedesco v. Wilkie�����9HW�$SS�������
������������Prokarym v. McDonald�����9HW�$SS�������������������
������8�6�&���������G������Gilbert v. Derwinski����9HW�$SS��������������������
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LW� ILQGV� SHUVXDVLYH� RU� XQSHUVXDVLYH�� DQG� SURYLGH� WKH� UHDVRQV� IRU� LWV� UHMHFWLRQ� RI� DQ\� PDWHULDO�

HYLGHQFH�IDYRUDEOH�WR�WKH�FODLPDQW�����,I�WKH�%RDUG�IDLOV�WR�GR�VR��UHPDQG�LV�DSSURSULDWH����

$SSHOODQW�FRQWHQGV� WKDW� WKH�%RDUG�GLG�QRW�FRQVLGHU� WKH�VWDWHPHQWV�ERWK�KH�DQG�KLV�ZLIH�

PDGH� GXULQJ� WKHLU� WHVWLPRQ\� DW� WKH�0D\� ����� %RDUG� KHDULQJ� WKDW� DSSHOODQW
V� KHDGDFKHV� ZHUH�

SURVWUDWLQJ�LQ�QDWXUH��DQG�DOVR�WKDW�WKH�%RDUG�GHFLVLRQ�GLG�QRW��H[SODLQ�ZK\�WKH�WHVWLPRQ\�������ZDV�

QRW� FRQVLGHUHG� HYLGHQFH�����$SSHOODQW� LV� VLPSO\�ZURQJ�ZKHQ� KH� VWDWHV� WKDW� WKH� %RDUG� GLG� QRW�

FRQVLGHU�WKHVH�VWDWHPHQWV�DV�HYLGHQFH��7KH�%RDUG�FRQVLGHUHG�WKHVH�VWDWHPHQWV�MXVW�DV�LW�GLG�RWKHU�

HYLGHQFH�LQ�WKH�UHFRUG����$SSHOODQW�PD\�QRW�DJUHH�ZLWK�how�WKH�%RDUG�DGGUHVVHG�WKH�VWDWHPHQWV��

EXW�WKDW�GLVDJUHHPHQW�GRHV�QRW�PHDQ�WKDW�WKH�%RDUG�GLG�QRW�FRQVLGHU�WKH�VWDWHPHQWV�DV�HYLGHQFH��

7KH�%RDUG�SHUIRUPHG�LWV�UROH�DV�IDFWILQGHU�ZKHQ�LW�FRQVLGHUHG�WKH�VWDWHPHQWV�IURP�DSSHOODQW�DQG�

KLV�ZLIH� DW� WKH�KHDULQJ� �VWDWHPHQWV� WKDW� KDYH� HYLGHQWLDU\�ZHLJKW���� DQG�H[SODLQHG� WKDW� WKH\�DUH�

RXWZHLJKHG�E\�RWKHU�HYLGHQFH�RI�UHFRUG����:H�QHHG�QRW�DGGUHVV�WKH�QDWXUH�RI�WKH�%RDUG
V�ZHLJKLQJ�

RI�WKH�HYLGHQFH�EHFDXVH�DSSHOODQW�KDV�QRW�FKDOOHQJHG�WKDW�DVSHFW�RI�WKH�%RDUG
V�GHFLVLRQ�����-XVW�DV�

ZH�GHFOLQHG�WR�PDNH�DSSHOODQW
V�DUJXPHQW�IRU�KLP�LQ�FRQQHFWLRQ�ZLWK�WKH�%RDUG�KHDULQJ�LVVXH��ZH�

ZLOO�QRW�GR�VR�KHUH��7KHUHIRUH��EHFDXVH� WKH�%RDUG�SURSHUO\�FRQVLGHUHG� WKH� OD\�VWDWHPHQWV� IURP�

DSSHOODQW�DQG�KLV�ZLIH�DV�HYLGHQFH��ZH�UHMHFW�DSSHOODQW
V�DUJXPHQWV�RQ�WKLV�LVVXH���

�

,9��&21&/86,21�

$IWHU�FRQVLGHUDWLRQ�RI�WKH�SDUWLHV
�EULHIV��RUDO�DUJXPHQW��WKH�JRYHUQLQJ�ODZ��DQG�WKH�UHFRUG��

WKH�&RXUW�$)),506�WKH�6HSWHPEHU�����������%RDUG�GHFLVLRQ��

�
���Kahana v. Shinseki�����9HW�$SS�������������������FLWLQJ�Caluza v. Brown����9HW�$SS��������������������Gilbert����
9HW�$SS��DW��������
���Tucker v. West�����9HW�$SS�������������������
���$SSHOODQW
V�%U��DW������
���See�5��DW���������
���See Buchanan v. Nicholson,�����)��G����������������)HG��&LU���������
���5��DW������$FFRUGLQJO\��WKH�%RDUG�ILQGV�WKDW�WKH�OD\�DVVHUWLRQV�RI�SURVWUDWLQJ�DWWDFNV�DUH�RXWZHLJKHG�E\�WKH�RWKHU�
HYLGHQFH�RI�UHFRUG������
����See�Pederson v. McDonald�����9HW�$SS����������������������HQ�EDQF���2Q�D�VLPLODU�QRWH��WKH�GLVVHQW�GHWHUPLQHG�
WKDW�WKH�%RDUG�PHPEHU�ZKR�GHFLGHG�DSSHOODQW
V�DSSHDO�LPSOLFLWO\�IRXQG�WKDW�DSSHOODQW�DQG�KLV�ZLIH�ZHUH�QRW�FUHGLEOH��
,I�ZH�ZHUH�WR�FRQVLGHU�VXFK�D�FODLP�LW�ZRXOG�DJDLQ�UHTXLUH�WKH�&RXUW�WR�VWHS�LQWR�WKH�VKRHV�RI�DSSHOODQW�DQG�DGYDQFH�D�
WKHRU\�WKDW�ZDV�QRW�SUHVHQWHG�RQ�DSSHDO��+HUH��DSSHOODQW�GRHV�QRW�HYHQ�FKDOOHQJH�WKH�%RDUG
V�ZHLJKLQJ�RI�WKH�HYLGHQFH��
OHW�DORQH�DQ�DOOHJHG�LPSOLFLW�FUHGLELOLW\�ILQGLQJ���
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-$48,7+��Judge��GLVVHQWLQJ��7KH�%RDUG�GHQLHG�$UP\�YHWHUDQ�/RXLV�5��)UDQW]LV�IDLU�SURFHVV�

LQ�WKH�DGMXGLFDWLRQ�RI�KLV�FODLP��%HFDXVH�WKH�PDMRULW\�OHDYHV�WKDW� LQMXVWLFH�LQWDFW��,�UHVSHFWIXOO\�

GLVVHQW��&RQWUDU\�WR�WKH�PDMRULW\
V�FRQFOXVLRQ��WKH�&RXUW�QHHG�QRW��VKRXOG�QRW��HYHQ�PXVW�QRW�IDLO�

WR�IXOILOO�LWV�UHVSRQVLELOLW\�WR�UHYLHZ�WKLV�FDVH�IRU�IDLU�SURFHVV���

�

$�� 6DOLHQW�)DFWV�DQG�3URFHGXUDO�+LVWRU\�
� 0U��)UDQW]LV
V�KHDGDFKH�GLVDELOLW\�RULJLQDWHG�LQ�DQ�XQIRUWXQDWH�DFWLYH�VHUYLFH�HYHQW��DQRWKHU�

VROGLHU�NLFNHG�KLP�LQ�WKH�FKHVW��OLIWLQJ�KLP�XS�LQ�WKH�DLU��:KHQ�0U��)UDQW]LV�ODQGHG��WKH�EDFN�RI�KLV�

KHDG�FUDVKHG�RQWR�D�FRQFUHWH�VODE�DQG�KH�ZRNH�XS�LQ�D�KRVSLWDO�RQ�EDVH�ZLWK�D�FRQFXVVLRQ�����0U��

)UDQW]LV�ILOHG�D�GLVDELOLW\�FODLP�LQ�2FWREHU������DQG�LW�ZDV�GHQLHG�WKH�QH[W�PRQWK�EDVHG�RQ�WKH�

ODFN�RI�VHUYLFH�WUHDWPHQW�UHFRUGV�����0U��)UDQW]LV�DSSHDOHG�DQG�UHTXHVWHG�D�%RDUG�KHDULQJ�����+H�

WHVWLILHG�XQGHU�RDWK�DW�WZR�%RDUG�KHDULQJV��RQH�RQ�-XO\����������EHIRUH�%RDUG�PHPEHU�*HRUJH�(��

*XLGR�� -U������DQG� WKH�RWKHU�RQ�0D\����������EHIRUH�%RDUG�PHPEHU�-DPHV�*��5HLQKDUW�����%RWK�

KHDULQJV�ZHUH�FRQGXFWHG�YLD�YLGHRFRQIHUHQFH��ZLWK�WKH�%RDUG�PHPEHU�LQ�:DVKLQJWRQ��'�&���DQG�

WKH�YHWHUDQ�LQ�0XVNRJHH��2NODKRPD��ZLWK�KLV�ZLIH�DQG�D�UHSUHVHQWDWLYH�ZKR�ZDV�QRW�DQ�DWWRUQH\������

$W�WKH�ILUVW�KHDULQJ��0U��)UDQW]LV�WHVWLILHG�WKDW�KH�KDG�H[SHULHQFHG�HSLVRGHV�RI��YHU\�VFDU\��

KHDG�SDLQ�VLQFH�WKH�DWWDFN�LQ�WKH�EDUUDFNV²VRPHWLPHV�FDXVLQJ�KLP�WR�ORVH�YLVLRQ�DQG�VRPHWLPHV�

FDXVLQJ�KLV�KHDG�WR�JR�QXPE�����7KH�YHWHUDQ
V�ZLIH�WHVWLILHG�WKDW�WKH�YHWHUDQ
V�KHDGDFKHV�FDXVHG�

KLP�WR�GRXEOH�RYHU�LQ�SDLQ�DQG�ZUDS�KLV�DUPV�DURXQG�KLV�KHDG��DQG�WKH�YHWHUDQ
V�UHSUHVHQWDWLYH�

DGGHG� WKDW� WKHVH� VFDU\� SDLQIXO� HYHQWV� KDSSHQ� �PXOWLSOH� WLPHV� D�ZHHN�� VRPHWLPHV� VHYHUDO� LQ� D�

GD\������7KH�YHWHUDQ
V�FRQGLWLRQ�ZDV�VXFK�WKDW�KH�VDLG�WKH�OLJKW�LQ�WKH�KHDULQJ�URRP�ZDV�ERWKHULQJ�

KLP� ��� �)ROORZLQJ� WKH� ILUVW� KHDULQJ�� %RDUG� PHPEHU� *XLGR� UHPDQGHG� WKH� YHWHUDQ
V� KHDGDFKH�

�
����5��DW����������
����5��DW�����������������
����5��DW�������
����5��DW����������
����5��DW��������
����5��DW�����������
����5��DW����������
����Id.�
����5��DW�������
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GLVDELOLW\�FODLP�EHFDXVH�WKH�YHWHUDQ
V�ILOH�GLG�QRW�FRQWDLQ�VHUYLFH�SHUVRQQHO�DQG�WUHDWPHQW�UHFRUGV�

DQG� WKH� YHWHUDQ� KDG� QRW� EHHQ� DIIRUGHG� D� 9$� H[DPLQDWLRQ� UHJDUGLQJ� ZKHWKHU� KLV� KHDGDFKHV�

FRQVWLWXWHG�D�GLVDELOLW\�UHODWHG�WR�VHUYLFH�����

� ,Q�$XJXVW�������0U��)UDQW]LV�ZDV�JUDQWHG�VHUYLFH�FRQQHFWLRQ�IRU�KLV�KHDGDFKHV��HIIHFWLYH�

2FWREHU�������EXW�ZLWK�D�QRQFRPSHQVDEOH������HYDOXDWLRQ�EHFDXVH�QR�SURVWUDWLQJ�DWWDFNV�ZHUH�

QRWHG�E\�WKH�FRPSHQVDWLRQ�DQG�SHQVLRQ��&	3��H[DPLQHU�LQ�$SULO����������,Q�6HSWHPEHU��������0U��

)UDQW]LV�VXEPLWWHG�KLV�DSSHDO��VD\LQJ���,�KDYH�RYHU���SURVWUDWLQJ�DWWDFNV�HYHU\�PRQWK��7KH�SDLQ�LQ�

P\�KHDG� LV� VR� VLJQLILFDQW� WKDW� ,� FDQQRW� IXQFWLRQ�DQG�KDYH� WR� O>LH@� LQ�D�GDUN� URRP�IRU� H[WHQGHG�

SHULRGV�RI�WLPH������/HVV�WKDQ���PRQWKV�ODWHU��LQ�1RYHPEHU��������D�GRFWRU�H[DPLQHG�WKH�YHWHUDQ�

DQG� FRPSOHWHG� D� GLVDELOLW\� EHQHILWV� TXHVWLRQQDLUH��7KH� GRFWRU� QRWHG� WKDW� WKH� YHWHUDQ� KDG� GDLO\�

KHDGDFKHV�ZLWK���WR���IODUH�XSV�WKDW�ODVWHG�KRXUV�DQG�UHDFKHG�D�SDLQ�OHYHO�RI���WR����RXW�RI�����WKH�

YHWHUDQ
V�KHDGDFKHV�QHFHVVLWDWHG�KLV�ZLWKGUDZDO�WR�D�GDUN��TXLHW�SODFH�DQG�LQWHUIHUHG�ZLWK�KLV�DELOLW\�

WR�IXQFWLRQ��WKH�YHWHUDQ
V�V\PSWRPV�LQFOXGHG�QDXVHD��YRPLWLQJ��DQG�VHQVLWLYLW\�WR�OLJKW�DQG�VRXQG��

DQG�WKH�YHWHUDQ�H[SHULHQFHG�YHU\�IUHTXHQW�SURVWUDWLQJ�DQG�SURORQJHG�DWWDFNV�RI�PLJUDLQH�KHDGDFKH�

SDLQ�DQG�QRQPLJUDLQH�KHDGDFKH�SDLQ²PRUH�IUHTXHQWO\�WKDQ�RQFH�SHU�PRQWK��WKH�KLJKHVW�FDWHJRU\�

RQ�WKH�IRUP�������

� ,Q�0DUFK�������9$�LQFUHDVHG� WKH�YHWHUDQ
V�KHDGDFKH�GLVDELOLW\�UDWLQJ� WR������HIIHFWLYH�

)HEUXDU\�������DQG�DZDUGHG�D�����GLVDELOLW\�HIIHFWLYH�RQ�WKH�GDWH�RI�WKH�GRFWRU
V�1RYHPEHU������

H[DPLQDWLRQ� ��� �0U�� )UDQW]LV� DSSHDOHG� WKH� HIIHFWLYH�GDWH� DQG� UDWLQJ� GHWHUPLQDWLRQV� IRU� KLV�

FRQGLWLRQ�EHIRUH�1RYHPEHU���������DQG�DVNHG�IRU�D�%RDUG�KHDULQJ������

� $W� KLV�0D\� ��� ����� KHDULQJ�� WKH� YHWHUDQ� DJDLQ� VSRNH� RI� WKH� OLJKWV� FDXVLQJ� D� KHDGDFKH�

DIIHFWLQJ�KLV�WHVWLPRQ\�����%RDUG�PHPEHU�5HLQKDUW�PDGH�FOHDU�WKDW�LQ�GHFLGLQJ�WKH�YHWHUDQ
V�FDVH��

KH�ZRXOG�FRQVLGHU�RQO\�WKH�V\PSWRPV�WKH�YHWHUDQ�H[SHULHQFHG�GXULQJ�WKH�WLPHIUDPH�FRYHUHG�E\�

�
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����5��DW����������
����5��DW�������
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WKH�GLVSXWHG�UDWLQJ�GHFLVLRQV��QRW�KLV�FXUUHQW�V\PSWRPV�����7KH�YHWHUDQ�WHVWLILHG�WKDW�LQ������KLV�

KHDGDFKHV�ZRUVHQHG�DQG�RFFXUUHG�D�PLQLPXP�RI�WKUHH�WR�IRXU�WLPHV�SHU�ZHHN�����0UV��)UDQW]LV�

LQWHUMHFWHG�WKDW�WKH�YHWHUDQ�ZDV�KDYLQJ�SURVWUDWLQJ�KHDGDFKHV�HYHU\�GD\��WKH�YHWHUDQ�DJUHHG�WKDW�

WKH\�ZHUH�SURVWUDWLQJ��VD\LQJ���,�KDG�KHDGDFKHV�ZKHUH�,�KDG�WR�SXW�P\�KHDG�XQGHU�D�SLOORZ�ZKHQ�,�

QHYHU�KHDUG�RI�WKDW�EHIRUH������%RDUG�PHPEHU�5HLQKDUW�H[SODLQHG�WKDW��SURVWUDWLQJ�KHDGDFKHV��DUH�

�YHU\�IUHTXHQW��DQG�WKH\�FDXVH�HFRQRPLF�SUREOHPV���DQG�DVNHG�ZKHQ�WKH�YHWHUDQ
V�KHDGDFKHV�ZHUH�

�VR�EDG�WKDW�WKH\�IRUFHG�>KLP@�WR�O>LH@�GRZQ�LQ�EHG��WKDW�WKH\�LQWHUIHUHG�ZLWK�>KLV@�DELOLW\�WR�PDNH�

PRQH\�DQG�VR�IRUWK������7KH�YHWHUDQ�WHVWLILHG� WKDW�KLV�KHDGDFKHV�EHFDPH�WKDW�VHYHUH� LQ����������

:KHQ�DVNHG�ZKHWKHU�KLV�KHDGDFKHV�LQ������ZHUH�DV�EDG�DV�WKH\�ZHUH�LQ�������WKH�YHWHUDQ�VDLG�WKDW�

LQ������WKH\�ZHUH�EDG�HQRXJK�WKDW�KH�KDG�WR�LVRODWH�KLPVHOI�LQ�D�ORFNHG�URRP�ZLWK�WKH�OLJKWV�RII�����

0UV��)UDQW]LV�WHVWLILHG�WKDW�IURP�����������WKH�YHWHUDQ�ZDV�H[SHULHQFLQJ�GDLO\�KHDGDFKHV�WKDW�ZHUH�

SURVWUDWLQJ��DW�OHDVW�RQFH�D�ZHHN��VRPHWLPHV�PRUH���DQG�KLV�KHDGDFKHV�EHFDPH�VR�VHYHUH�WKDW�KH�

ZDV�XQDEOH� WR�ZRUN� LQ� ���������6KH� VDLG� WKDW� EHIRUH� ����� WKH�YHWHUDQ�ZRXOG� FRPH�KRPH�ZLWK�

KHDGDFKHV�DQG��VKXW�GRZQ������0UV��)UDQW]LV�IXUWKHU�WHVWLILHG�WKDW�EHIRUH�������WKH�YHWHUDQ��KDG�

KHDGDFKHV�HYHU\�GD\��DQG�VRPHWLPHV�KH
G�O>LH@�GRZQ�IRU�>@�KDOI�DQ�KRXU���EXW��DW�OHDVW�RQFH�D�ZHHN�

KH�ZDV�GRZQ�DQG�LQ�WKH�GDUN�URRP�IRU�VHYHUDO�KRXUV�WR�WU\�WR�PDQDJH�WKH�SDLQ������

� 2Q�6HSWHPEHU�����������%RDUG�PHPEHU�7KHUHVD�0��&DWLQR�GHQLHG�WKH�YHWHUDQ
V�DSSHDO������

7KH� %RDUG� JDYH� WKH� YHWHUDQ� QR� SULRU� QRWLFH� WKDW� D� GLIIHUHQW� %RDUG�PHPEHU� ZRXOG� GHFLGH� WKH�

YHWHUDQ
V�FDVH��QR�DFNQRZOHGJHPHQW�WKDW�WKHUH�ZDV�D�VZLWFK��DQG�QR�H[SODQDWLRQ�RI�ZK\�WKH�VZLWFK�

ZDV�PDGH��

�

�
����5��DW��������
����5��DW�����
����5��DW��������
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%��5HPDQG�LV�5HTXLUHG�WR�$IIRUG�WKH�9HWHUDQ�+LV�5LJKW�WR�)DLU�3URFHVV�

7KH�SULQFLSOH�RI�IDLU�SURFHVV�LV�GHHSO\�URRWHG�LQ�RXU�QDWLRQDO�LGHQWLW\��(VWDEOLVKLQJ�MXVWLFH�

IROORZV�RQO\��IRUPLQJ�D�PRUH�SHUIHFW�XQLRQ��LQ�WKH�GHVFULSWLRQ�RI�WKH�UHDVRQV�IRU�RUGDLQLQJ�WKH�

&RQVWLWXWLRQ� WKDW� JDYH� OLIH� WR� WKH� 8QLWHG� 6WDWHV� RI� $PHULFD�� 'D\V� DIWHU� VLJQLQJ� LQWR� ODZ� WKH�

-XGLFLDU\�$FW�RI�������ZKLFK�FUHDWHG�WKH�)HGHUDO�FRXUW�V\VWHP��EH\RQG�WKH�8�6��6XSUHPH�&RXUW���

3UHVLGHQW�:DVKLQJWRQ�ZURWH�WKDW��WKH�GXH�DGPLQLVWUDWLRQ�RI�MXVWLFH�LV�WKH�ILUPHVW�SLOODU�RI�JRRG�

JRYHUQPHQW������7KH�%LOO�RI�5LJKWV�SURKLELWV�GHSULYDWLRQ�RI�SURSHUW\�ZLWKRXW�GXH�SURFHVV�RI�ODZ�����

$QG�D�YHWHUDQ
V��HQWLWOHPHQW�WR�EHQHILWV�LV�D�SURSHUW\�LQWHUHVW�SURWHFWHG�E\�WKH�'XH�3URFHVV�&ODXVH�

RI� WKH� )LIWK� $PHQGPHQW� WR� WKH� 8QLWHG� 6WDWHV� &RQVWLWXWLRQ������6XFK� FRQVWLWXWLRQDO� SURWHFWLRQ�

PHDQV� WKDW��>D@� IXQGDPHQWDOO\�IDLU�DGMXGLFDWLRQ� �� �� �� LV�FRQVWLWXWLRQDOO\�UHTXLUHG� LQ�DOO� >YHWHUDQV�

FODLPV@�FDVHV���DQG�WKDW�YHWHUDQV�KDYH�D��GXH�SURFHVV�ULJKW�WR�D�IDLU�KHDULQJ��RQ�WKHLU�GLVDELOLW\�

FODLPV������

,Q� DGGLWLRQ� WR� SURWHFWLQJ� YHWHUDQV
� FRQVWLWXWLRQDO� GXH� SURFHVV� ULJKWV�����>W@KH� %RDUG� LV�

REOLJDWHG�WR�HQVXUH�WKDW�LW�SURYLGHV�>FODLPDQWV@�IDLU�SURFHVV�LQ�WKH�DGMXGLFDWLRQ�RI�WKHLU�FODLPV�������

7KH� ULJKW� WR� IDLU�SURFHVV�DOVR�DSSOLHV� �GXULQJ�9$
V� VROLFLWDWLRQ��JDWKHULQJ�� DQG�GHYHORSPHQW�RI�

HYLGHQFH�������

2XU�&RXUW�ILUVW�H[SOLFLWO\�UHFRJQL]HG�YHWHUDQV
�ULJKW�WR�IDLU�SURFHVV�LQ�Austin v. Brown���LQ�

������ +ROGLQJ� �WKDW� EDVLF� IDLU� SOD\� UHTXLUHV� WKDW� HYLGHQFH� EH� SURFXUHG� E\� WKH� DJHQF\� LQ� DQ�

LPSDUWLDO��XQELDVHG��DQG�QHXWUDO�PDQQHU������WKH�Austin�&RXUW�HPEUDFHG�WKH�IDLU�SURFHVV�SULQFLSOH�

�
��� �/HWWHU� IURP� *HRUJH� :DVKLQJWRQ� WR� (GPXQG� 5DQGROSK� �6HSW�� ���� ������� DYDLODEOH� DW�
KWWSV���ZZZ�ORF�JRY�UHVRXUFH�PJZ������"VS ���	VW WH[W��
����8�6��&2167��DPHQG��9��
����Cushman v. Shinseki������)��G�������������)HG��&LU���������
����Id.�DW������������
����See Noah v. McDonald�� ���9HW�$SS�� ����� ������� ������� �YDFDWLQJ� D�%RDUG� GHFLVLRQ� EDVHG� RQ� D� GXH� SURFHVV�
YLRODWLRQ����
����Smith v. Wilkie�����9HW�$SS�������������������see Nohr v. McDonald�����9HW�$SS�����������Q������������>,@W�LV�
ZHOO�HVWDEOLVKHG�WKDW�WKH�%RDUG�PXVW�HQVXUH�WKDW�LW�SURYLGHV�DQ�DSSHOODQW�IDLU�SURFHVV�LQ�WKH�DGMXGLFDWLRQ�RI�KLV�FODLP�����
����Bryant v. Wilkie�����9HW�$SS�����������������
����See���9HW�$SS��������������������
����Id.�D�������

�
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LW�LPSOLFLWO\�UHOLHG�RQ�LQ�Thurber v. Brown,����D�GHFLVLRQ�LW�KDG�LVVXHG�WKH�SUHFHGLQJ�\HDU��DQG�WKH�

Austin� &RXUW� VHFRQGHG� Thurber
V� FLWDWLRQ� RI� WKH� 6XSUHPH� &RXUW
V� LQYRFDWLRQ� RI� LPSOLFLW�

�XQGHUO\LQJ�FRQFHSWV�RI�SURFHGXUDO�UHJXODULW\�DQG�EDVLF�IDLU�SOD\��LQ�Gonzales v United States�����

,Q�Thurber��WKH�&RXUW�EHJDQ�LWV�DQDO\VLV�ZLWK�WKH�UHTXLUHPHQW�RI�WKH�GXH�SURFHVV�FODXVH�RI�WKH�)LIWK�

$PHQGPHQW� RI� WKH� 8�6� &RQVWLWXWLRQ� WKDW� DQ� LQGLYLGXDO� EHLQJ� GHSULYHG� RI� D� SURSHUW\� LQWHUHVW�

WKURXJK� )HGHUDO� *RYHUQPHQW� DFWLRQ� PXVW� EH� SURYLGHG� ZLWK� QRWLFH� DQG� DQ� RSSRUWXQLW\� WR� EH�

KHDUG�����7KH�&RXUW� WKHQ�VXUYH\HG�VWDWXWRU\�DQG�UHJXODWRU\�SURYLVLRQV� LQ�FRQFOXGLQJ� WKDW��>W@KH�

HQWLUH� WKUXVW� RI� WKH� 9$
V� QRQDGYHUVDULDO� FODLPV� V\VWHP� LV� SUHGLFDWHG� XSRQ� D� VWUXFWXUH� ZKLFK�

SURYLGHV�IRU�QRWLFH�DQG�DQ�RSSRUWXQLW\�WR�EH�KHDUG�DW�YLUWXDOO\�HYHU\�VWHS�LQ�WKH�SURFHVV�������

9HWHUDQV
� ULJKWV� WR�IDLU�SURFHVV� LQ� WKH�GHYHORSPHQW�DQG�DGMXGLFDWLRQ�RI� WKHLU�FODLPV�DQG�

DSSHDOV� H[WHQG� EH\RQG� WKRVH� JXDUDQWHHG� E\� WKH�)LIWK�$PHQGPHQW�����7KH� ULJKW� WR� IDLU� SURFHVV�

VWHPV� IURP� WKH� YHU\� �QDWXUH� RI� WKH� QRQDGYHUVDULDO� 9$� EHQHILWV� DGMXGLFDWLRQ� V\VWHP������7KDW�

V\VWHP��LV�VWURQJO\�DQG�XQLTXHO\�SUR�FODLPDQW����� 7KH�V\VWHP�LV�VWURQJO\�SUR�FODLPDQW�EHFDXVH�LW�

LV�D�FRUH�YDOXH�RI�RXU�1DWLRQ��WR�FDUH�IRU�KLP�ZKR�VKDOO�KDYH�ERUQH�WKH�EDWWOH�DQG�IRU�KLV�ZLGRZ�

DQG� KLV� RUSKDQ�²DV� 3UHVLGHQW� $EUDKDP� /LQFROQ� VDLG� LQ� FRQFOXGLQJ� KLV� VHFRQG� LQDXJXUDO�

DGGUHVV�����7KDW� FRUH� YDOXH� UHIOHFWV� QDWLRQDO� JUDWLWXGH� IRU� WKH� �WKH� VSHFLDO� VDFULILFHV� PDGH� E\�

YHWHUDQV�RI�PLOLWDU\�VHUYLFH�����DQG�VHWV�WKH�RYHUULGLQJ�SXUSRVH�RI�YHWHUDQV�EHQHILWV�ODZV������

�
������9HW�$SS��������������
����Austin����9HW�$SS��DW����������FLWLQJ�Thurber����9HW�$SS��DW������TXRWLQJ�Gonzales������8�6��������������������
����Thurber����9HW�$SS��DW������
����Id.�
����See Bryant�����9HW�$SS�DW���������$SSHOODQWV�KDYH�D�ULJKW�WR�IDLU�SURFHVV�LQ�WKH�GHYHORSPHQW�DQG�DGMXGLFDWLRQ�RI�
WKHLU� FODLPV� DQG� DSSHDOV� EHIRUH� 9$��� DQG� WKDW� ULJKW� �
LV� SULPDULO\� EDVHG� RQ� WKH� XQGHUO\LQJ� FRQFHSWV� RI� WKH� 9$�
DGMXGLFDWRU\�VFKHPH��QRW�WKH�8�6��&RQVWLWXWLRQ�
��TXRWLQJ�Prickett v. Nicholson�����9HW�$SS�������������������aff'd 
sub nom. Prickett v. Mansfield������)��$SS
[������)HG��&LU�����������Anderson v. West�����9HW�$SS������������������
��>7KH@�KROGLQJ�LQ�Thurber�ZDV�EDVHG�RQ�SULQFLSOHV�RI�
IDLU�SURFHVV
�DQG�
EDVLF�IDLU�SOD\
�WKDW�WKH�&RXUW�H[WUDFWHG�IURP�
D� YDULHW\� RI� VRXUFHV�� LQFOXGLQJ� WKH�8�6��&RQVWLWXWLRQ�� EXW�Thurber� GLG� QRW� UHO\� XSRQ� D� FRQVWLWXWLRQDO� EDVLV� IRU� LWV�
KROGLQJV�DV�WR�WKH�SURFHGXUDO�SURWHFWLRQV�RZHG�WR�9$�FODLPDQWV�����
��� Bryant�����9HW�$SS�DW������
����Hodge v. West������)��G�������������)HG��&LU���������
����See Noah�����9HW�$SS��DW������FLWLQJ�Ribaudo v. Nicholson�����9HW�$SS�������������������HQ�EDQF���6FKRHOHQ��-���
GLVVHQWLQJ���TXRWLQJ�3UHVLGHQW�/LQFROQ����
����Johnson v. Robison������8�6�����������Q�������������
����Barrera v. Gober������)��G����������������)HG��&LU���������3ODJHU��-���FRQFXUULQJ���see�Sneed v. Shinseki������)��G�
����������)HG��&LU����������7KH�YHWHUDQV�EHQHILWV�VFKHPH�LV� �� �� �� 
LPEXHG�ZLWK�VSHFLDO�EHQHILFHQFH�IURP�D�JUDWHIXO�
�
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$V� WKH� 6XSUHPH� &RXUW� KDV� UHFRJQL]HG�� WKH� V\VWHP� WKDW� &RQJUHVV� FUHDWHG� IRU� WKH�

DGMXGLFDWLRQ� RI� YHWHUDQV� FODLPV� LV� GUDPDWLFDOO\� PRUH� SURWHFWLYH� RI� YHWHUDQV
� ULJKWV� WKDQ� WKH�

FRQVWUXFW�IRU�RUGLQDU\�FLYLO�OLWLJDWLRQ�����,Q�FRQWUDVW�ZLWK�RUGLQDU\�FLYLO�FDVHV��WKH�DGMXGLFDWLRQ�RI�

YHWHUDQV�FODLPV�LV�QRQDGYHUVDULDO���9$�LV�FKDUJHG�ZLWK�WKH�UHVSRQVLELOLW\�RI�DVVLVWLQJ�YHWHUDQV�LQ�

GHYHORSLQJ�HYLGHQFH�WKDW�VXSSRUWV�WKHLU�FODLPV��DQG�LQ�HYDOXDWLQJ�WKDW�HYLGHQFH��WKH�9$�PXVW�JLYH�

WKH�YHWHUDQ�WKH�EHQHILW�RI�DQ\�GRXEW������7KH�ORQJVWDQGLQJ�VROLFLWXGH�RI�&RQJUHVV�IRU�YHWHUDQV����LV�

UHIOHFWHG� LQ� �ODZV� WKDW� 
SODFH� D� WKXPE� RQ� WKH� VFDOH� LQ� WKH� YHWHUDQ
V� IDYRU� LQ� WKH� FRXUVH� RI�

DGPLQLVWUDWLYH� DQG� MXGLFLDO� UHYLHZ�RI�9$�GHFLVLRQV�
�����7KH�&RXUW� RI�$SSHDOV� IRU� WKH� )HGHUDO�

&LUFXLW� KDV� DOVR� REVHUYHG� WKDW� &RQJUHVV� UHVHUYHG� VSHFLDO� WUHDWPHQW� IRU� YHWHUDQV� DQG� HTXLWDEOH�

SULQFLSOHV�DSSO\�VWURQJO\�LQ�YHWHUDQV�FDVHV�EHFDXVH��YHWHUDQV�ULVNHG�ERWK�OLIH�DQG�OLEHUW\�LQ�WKHLU�

PLOLWDU\�VHUYLFH�WR�WKLV�FRXQWU\������,Q�VXP��DV�RXU�&RXUW�KDV�GHFODUHG���7KH�HQWLUH�YHWHUDQV�FODLPV�

DGMXGLFDWLRQ�SURFHVV�UHIOHFWV� WKH�FOHDU�FRQJUHVVLRQDO� LQWHQW� WR�FUHDWH�DQ�$JHQF\�HQYLURQPHQW� LQ�

ZKLFK�9$�LV�DFWXDOO\�HQJDJHG�LQ�D�FRQWLQXLQJ�GLDORJ�ZLWK�FODLPDQWV�LQ�D�SDWHUQDOLVWLF��FROODERUDWLYH�

HIIRUW� WR� SURYLGH� HYHU\� EHQHILW� WR�ZKLFK� WKH� FODLPDQW� LV� HQWLWOHG������7KH� DSSHOODWH� SURFHVV� �LV�

GHVLJQHG�WR�EH�D�SDUWQHUVKLS�EHWZHHQ�WKH�DSSHOODQW�DQG�WKH�$JHQF\���DQG��>W@KDW�SDUWQHUVKLS�RQO\�

ZRUNV�LI�WKH�%RDUG�DOORZV�DQ�DSSHOODQW�WR�FRQWULEXWH�WR�DQG�PHDQLQJIXOO\�SDUWLFLSDWH�LQ�WKH�DSSHOODWH�

SURFHVV������

� ,Q�WKLV�FDVH��WKH�%RDUG�IDLOHG�WR�IXOILOO�LWV�REOLJDWLRQ�WR�XSKROG�WKHVH�SULQFLSOHV�DQG�GHQLHG�

WKH�YHWHUDQ�QRWLFH����DQG�DQ�RSSRUWXQLW\�WR�PHDQLQJIXOO\�SDUWLFLSDWH�LQ�WKH�DSSHOODWH�SURFHVV��7KH�

�
VRYHUHLJQ�
�� �TXRWLQJ�Bailey v. West�� ���� )��G� ������ ����� �)HG�� &LU�� ������ �0LFKHO�� -��� FRQFXUULQJ����Gilbert v. 
Derwinski����9HW�$SS�����������������GHFODULQJ�WKDW��LQ�YHWHUDQV�EHQHILWV�GHWHUPLQDWLRQV��WKH�EHQHILW�RI�WKH�GRXEW�JRHV�
WR�YHWHUDQV�LQ�LQ�UHFRJQLWLRQ�RI�RXU�GHEW�WR�WKHP���See generally United States v. Alvarez������8�6������������������
��,Q�SHULRGV�RI�ZDU�DQG�SHDFH�DOLNH�SXEOLF�UHFRJQLWLRQ�RI�YDORU�DQG�QREOH�VDFULILFH�E\�PHQ�DQG�ZRPHQ�LQ�XQLIRUP�
UHLQIRUFHV�WKH�SULGH�DQG�QDWLRQDO�UHVROYH�WKDW�WKH�PLOLWDU\�UHOLHV�XSRQ�WR�IXOILOO�LWV�PLVVLRQ�����
����Henderson v. Shinseki������8�6�������������������
����Id.��
����See�United States v. Oregon�� ����8�6�� ����� ���� ������� ��7KH� VROLFLWXGH� RI� &RQJUHVV� IRU� YHWHUDQV� LV� RI� ORQJ�
VWDQGLQJ�����
����Henderson������8�6��DW������TXRWLQJ�Shinseki v. Sanders������8�6�������������������6RXWHU��-���GLVVHQWLQJ����
����Sneed������)��G�DW������
����Evans v. Shinseki�����9HW�$SS����������������
����Bryant�����9HW�$SS�DW�����
����7KH�YHWHUDQ�OHDUQHG�RI�WKH�VZLWFK�LQ�WKH�%RDUG�GHFLVLRQ�E\�WKH�VXEVWLWXWHG�%RDUG�PHPEHU��7KHUH�ZDV�QR�UHDVRQ�
JLYHQ�IRU�WKH�VXEVWLWXWLRQ��7KRXJK�QRW�JURXQGHG�LQ�WKH�VSHFLDO�VROLFLWXGH�YHWHUDQV�UHFHLYH�IRU�WKHLU�VHUYLFH��VDFULILFH��
�
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&RXUW�KDV�KHOG� WKDW� IDLU�SURFHVV� UHTXLUHV� ����QRWLFH�RI�HYLGHQFH� WKH�%RDUG�REWDLQV�DIWHU� WKH�52�

LVVXHV�D�6WDWHPHQW�RI�WKH�&DVH��DQG�����DQ�RSSRUWXQLW\�WR�UHVSRQG�WR�WKDW�HYLGHQFH�����LQFOXGLQJ�E\�

VXEPLWWLQJ�DGGLWLRQDO�HYLGHQFH� LQ� UHEXWWDO�ZLWKRXW�KDYLQJ� WR� VKRZ�JRRG�FDXVH� WR�GR�VR�����)DLU�

SURFHVV� UHTXLUHV� WKH�%RDUG� WR� DIIRUG� WKH� YHWHUDQ� QRWLFH� DQG� DQ�RSSRUWXQLW\� WR� EH� KHDUG� EHIRUH�

GHFLGLQJ�D�TXHVWLRQ�QRW�DGGUHVVHG�E\�WKH�52��VXFK�DV�D�TXHVWLRQ�RI�WKH�%RDUG
V�MXULVGLFWLRQ�����)DLU�

SURFHVV� UHTXLUHV�9$� WR� SURYLGH� WKH� YHWHUDQ� D� FRS\�RI� D�PHGLFDO� H[DPLQDWLRQ� UHSRUW� DQG� RWKHU�

HYLGHQFH�GHYHORSHG�RQ�UHPDQG�DQG�WR�DIIRUG�WKH�YHWHUDQ�DQ�RSSRUWXQLW\�WR�UHVSRQG�WR�WKH�HYLGHQFH�

EHIRUH�WKH�%RDUG�FRQVLGHUV�DQG�UHOLHV�RQ�LW�����)DLU�SURFHVV�SURKLELWV� WKH�%RDUG�IURP�UHO\LQJ�RQ�

XQGLVFORVHG�GRFXPHQWV�LQ�GHFLGLQJ�WKH�PHULWV�RI�WKH�YHWHUDQ
V�FODLPV�����)DLU�SURFHVV�UHTXLUHV�WKH�

%RDUG�WR�VHW�D�GHDGOLQH��SURYLGH�QRWLFH�RI�WKH�GHDGOLQH��DQG�DIIRUG�WKH�YHWHUDQ�DQ�RSSRUWXQLW\�WR�

VXEPLW�HYLGHQFH�EHIRUH�DGMXGLFDWLQJ�D�FODLP�ZKHQ�WKH�%RDUG�KDV�OHIW�WKH�UHFRUG�RSHQ�IROORZLQJ�D�

KHDULQJ�����)DLU�SURFHVV�UHTXLUHV�WKDW�WKH�YHWHUDQ
V�VXUYLYLQJ�VSRXVH�EH�LQIRUPHG�RI�WKH�SURSHU�OHJDO�

EDVLV� IRU� WKH� UHGXFWLRQ� RI�',&�EHQHILWV� DQG� DQ� RSSRUWXQLW\� WR� FKDOOHQJH� WKDW� UHGXFWLRQ�����)DLU�

SURFHVV�UHTXLUHV�WKH�%RDUG�WR�����SURYLGH�QRWLFH�RI�WKH�HYLGHQFH�DQG�WKH�UHOLDQFH�SURSRVHG�WR�EH�

SODFHG�RQ�LW������DIIRUG�WKH�FODLPDQW�DQ�RSSRUWXQLW\�WR�UHVSRQG��DQG�����FRQVLGHU�DQG�DGGUHVV�WKH�

FODLPDQW
V� UHVSRQVH�����7KH� V\VWHP� IRU� WKH� GHYHORSPHQW� DQG� DGMXGLFDWLRQ� RI� YHWHUDQV� EHQHILWV�

FODLPV� LV� VR� GHHSO\� LPEXHG� ZLWK� IDLUQHVV� WKDW� LUUHJXODU� SURFHGXUHV� VXFK� DV� WKRVH� LQYROYHG� LQ�

DSSRUWLRQPHQW�FODLPV��HYRNH>@�IDLU�SURFHVV�FRQFHUQV������

�
DQG�VXIIHULQJ��WKH�IHGHUDO�)HGHUDO�FLYLO�V\VWHP�VXEVWLWXWHV�MXGJHV�RQO\�LI�WKH�MXGJH�FRQGXFWLQJ�D�KHDULQJ�LV�XQDEOH�WR�
SURFHHG��DQG�WKHQ��WKH�VXFFHVVRU�MXGJH�PXVW��DW�D�SDUW\
V�UHTXHVW��UHFDOO�DQ\�ZLWQHVV�ZKRVH�WHVWLPRQ\�LV�PDWHULDO�DQG�
GLVSXWHG�DQG�ZKR�LV�DYDLODEOH�WR�WHVWLI\�DJDLQ�ZLWKRXW�XQGXH�EXUGHQ���)('��5��&,9��3�������
����Thurber����9HW�$SS��DW�������
����Austin����9HW�$SS��DW������$QG���EDVLF�IDLU�SOD\�UHTXLUHV�WKDW�HYLGHQFH�EH�SURFXUHG�E\�WKH�DJHQF\�LQ�DQ�LPSDUWLDO��
XQELDVHG��DQG�QHXWUDO�PDQQHU���Id.�DW������7KH�%RDUG�FDQQRW�VHFXUH�HYLGHQFH��WR�VXSSRUW�D�SUHGHWHUPLQHG�RXWFRPH���
Id.�
����Bernard v. Brown����9HW�$SS�������������������Marsh v. West�����9HW�$SS����������������������
����Young v. Shinseki�����9HW�$SS�������������������Newday v. Peake�����9HW�$SS����������������������
����Hood v. Shinseki�����9HW�$SS�����������Q�����������
����Haney v. Nicholson�����9HW�$SS�����������������������
��� Roberts v. McDonald�����9HW�$SS��������������������
����Nohr�����9HW�$SS��DW�����Q��� ��,QKHUHQW� LQ� WKH�%RDUG
V�GXW\� WR�SURYLGH�D�FODLPDQW�D� UHDVRQDEOH�RSSRUWXQLW\� WR�
UHVSRQG�WR�WKH�QHZO\�DFTXLUHG�HYLGHQFH�LV�WKH�FRXQWHUYDLOLQJ�GXW\�WR�FRQVLGHU�DQG�DGGUHVV�WKH�FODLPDQW
V�UHVSRQVH�����
��� Fuller v. McDonough�����9HW�$SS��������������������

�
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7KH�&RXUW
V�SULRU�H[SRVLWLRQ�RI�WKH�IRXQGDWLRQDO�IDLU�SURFHVV�SULQFLSOH�DQG�LWV�JURXQGLQJ�

�DQG�H[SUHVVLRQ��LQ�WKH�UHTXLUHPHQWV�RI�QRWLFH�DQG�D�PHDQLQJIXO�RSSRUWXQLW\�WR�EH�KHDUG�E\�D�%RDUG�

PHPEHU�ZKR�FRQVLGHUV�DQG�DGGUHVVHV�WKH�YHWHUDQV�UHVSRQVH�SRLQWV�SHOOXFLGO\�WR�WKH�ULJKW�UHVXOW�RI�

WKLV�DSSHDO²D�UHPDQG�IRU�0U��)UDQW]LV� WR�EH�DIIRUGHG�IDLU�SURFHVV��$QG�Arneson v. Shinseki164�

ERWK�FRPSHOV�WKDW�FRQFOXVLRQ�DQG�PDSV�RXW�WKH�FRUUHFW�GHFLVLRQ��

$V� LQ�Arneson�� 0U�� )UDQW]LV� ZDV� QHYHU� QRWLILHG� WKDW� D� VXEVWLWXWH� �IDFWILQGHU� KDG� EHHQ�

DVVLJQHG� WR� DGMXGLFDWH� KLV� DSSHDO�� DQG� QHYHU� JLYHQ� WKH� RSSRUWXQLW\� SURYLGHG� E\� VWDWXWH� DQG�

UHJXODWLRQ� WR� KDYH� D� KHDULQJ� EHIRUH� WKDW� GHFLVLRQPDNHU����� �,Q� WKLV� FDVH�� DV� LQ� Arneson�� WKH�

VZLWFKHURR��KHUH�IURP�%RDUG�PHPEHU�*XLGR�WR�%RDUG�PHPEHU�5HLQKDUW�WR�%RDUG�PHPEHU�&DWLQR��

�JLYHV�DQ�DSSHDUDQFH�RI�IRUXP�VKRSSLQJ��DQG��XQIDLUQHVV���UHJDUGOHVV�RI�DQ\�JRRG�IDLWK�EDVLV�IRU�

FKDQJLQJ�WKH�DVVLJQPHQWV������,Q�WKH�FODLPDQW�IULHQGO\�ZRUOG�RI�YHWHUDQV�EHQHILWV��
WKH�LPSRUWDQFH�

RI�V\VWHPLF�IDLUQHVV�DQG�WKH�DSSHDUDQFH�RI�IDLUQHVV�FDUULHV�JUHDW�ZHLJKW�
������

+RZHYHU²DJDLQ� DV� LQ� Arneson²�WKH� SHUFHSWLRQ� RI� XQIDLUQHVV� LV� QRW� WKH� RQO\� LVVXH�

KHUH�� ��� �&KDQJLQJ� %RDUG� PHPEHUV� SRVW�KHDULQJ²VXFK� WKDW� WKH� GHFLVLRQPDNHU� LV� �DVVHVVLQJ�

FUHGLELOLW\� EDVHG� RQ� D� VHFRQG�KDQG� FRQYH\DQFH� RU� D� UHYLHZ� RI� D� WUDQVFULSW²XQGHUPLQHV� WKH�

FODLPDQW
V�DELOLW\�WR�SHUVRQDOO\�LPSUHVV�KLV�FUHGLELOLW\�XSRQ�KLV�IDFWILQGHU>@���0RUHRYHU���WKH�ULJKW�

WR�D�KHDULQJ�DV�D�FRQGXLW� IRU�FRQYH\LQJ�RQH
V�FUHGLELOLW\�FRXOG�EH�UHQGHUHG�PHDQLQJOHVV�� LI� WKH�

FUHGLELOLW\� GHWHUPLQDWLRQ� LV�PDGH� E\� D�%RDUG�PHPEHU�ZKR�GLG� QRW� SDUWLFLSDWH� LQ� WKH� YHWHUDQ
V�

KHDULQJ�����0U�� )UDQW]LV� KDV� D� �ULJKW� WR� EH� DIIRUGHG� WKH� RSSRUWXQLW\� WR� EH� KHDUG� E\� >WKH�%RDUG�

PHPEHU@�DVVLJQHG�WR�DGMXGLFDWH�KLV�DSSHDO������

,Q�FRQGXFWLQJ�KHDULQJV�DQG�GHFLGLQJ�YHWHUDQV
�FDVHV��WKH�%RDUG��IXQFWLRQV�DV�D�IDFWILQGHU�

LQ�D�PDQQHU�VLPLODU�WR�WKDW�RI�D�WULDO�FRXUW������6R��WKH�RSSRUWXQLW\�IRU�D�SHUVRQDO�KHDULQJ�EHIRUH�WKH�

�
�������9HW�$SS��������������
����Id.�DW������0U��)UDQW]LV�DOVR�UHFHLYHG�QR�QRWLFH�RU�LQIRUPDWLRQ�LQGLFDWLQJ�WKDW�KLV�SDUWLFLSDWLRQ�LQ�5$03�PHDQW�WKDW�
WKH�%RDUG�PHPEHU�FRQGXFWLQJ�KLV�KHDULQJ�PLJKW�QRW�GHFLGH�KLV�FDVH��5�DW��������
����Id.�DW�����Q����
����Id.�DW������TXRWLQJ�Hodge������)��G�DW��������
����Arneson�����9HW�$SS��DW������
����Id.�DW���������
����Id.�DW������
����Cook v Snyder�����9HW�$SS�������������������

�
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%RDUG�LV�VLJQLILFDQW�EHFDXVH�LW�LV�WKH�>YHWHUDQ
V@�RQH�RSSRUWXQLW\�WR�SHUVRQDOO\�DGGUHVV�>WKH�%RDUG�

PHPEHU@�ZKR�ZLOO� ILQG� IDFWV��PDNH� FUHGLELOLW\� GHWHUPLQDWLRQV�� DQG� XOWLPDWHO\� UHQGHU� WKH� ILQDO�

$JHQF\�GHFLVLRQ�RQ�KLV� >RU�KHU@� FODLP������7KH�%RDUG�KHDULQJ� LV�XQLTXHO\� LPSRUWDQW�EHFDXVH� LW�

JLYHV�WKH�YHWHUDQ�WKH�DELOLW\�WR�DGGUHVV�DQG�UHVSRQG�WR�DQ\�VSHFLILF�TXHVWLRQV�E\�WKH�GHFLVLRQPDNHU�

DQG�HQDEOHV�WKH�%RDUG�PHPEHU�WR�VL]H�WKH�YHWHUDQ�XS²WR�DVVHVV�WKH�ZLWQHVV
V�GHPHDQRU��IDFLDO�

H[SUHVVLRQV��H\H�FRQWDFW��YRLFH�WRQH�DQG�LQIOHFWLRQ��JHVWXUHV��DQG�KHVLWDWLRQ�RU�UHDGLQHVV�WR�DQVZHU�

TXHVWLRQV²DOO�WKH�QRQYHUEDO�FXHV�WKDW�KHOS�D�OLVWHQHU�GHFLGH�ZKHWKHU�D�VSHDNHU�LV�FUHGLEOH�����

$V�LQ�Arneson���>Z@H�FDQQRW�VD\�KRZ�D�KHDULQJ�EHIRUH�>WKH@�%RDUG�PHPEHU>@�DVVLJQHG�WR�

DGMXGLFDWH� KLV� DSSHDO�ZRXOG� KDYH� DIIHFWHG� WKH�%RDUG
V� GHWHUPLQDWLRQV� RQ� FUHGLELOLW\�� SUREDWLYH�

ZHLJKW��DQG�XOWLPDWHO\�>WKH�YHWHUDQ
V@�FODLP������+RZHYHU��WKH�DVVLJQPHQW�RI�%RDUG�PHPEHU�&DWLQR�

�WR�GHFLGH�>WKH�YHWHUDQ
V@�DGPLQLVWUDWLYH�DSSHDO��ZLWKRXW�SURYLGLQJ�DQ�RSSRUWXQLW\�IRU�D�KHDULQJ��

GHSULYHG�>WKH�YHWHUDQ@�RI�DQ�RSSRUWXQLW\�WR�PHDQLQJIXOO\�SDUWLFLSDWH�LQ�WKH�SURFHVVLQJ�RI�KLV�FODLP�

LQ�D�ZD\�WKDW�FRXOG�KDYH�DOWHUHG�WKH�%RDUG
V�FUHGLELOLW\�GHWHUPLQDWLRQV������$V�LQ�Arneson��UHPDQG�

LV�ZDUUDQWHG� IRU� WKH�%RDUG� WR� DIIRUG�0U��)UDQW]LV� WKH�RSSRUWXQLW\� IRU� D� KHDULQJ� LQ� IURQW� RI� KLV�

GHFLVLRQPDNHU��7KLV�FDVH�VKRXOG�EH�DV�FOHDU�FXW�DV�WKDW������

�

&��3URSHU�6WDWXWRU\�&RQVWUXFWLRQ�'RHV�1RW�8SHQG�)DLU�3URFHVV�

7KH�PDMRULW\
V�VWDWXWRU\�FRQVWUXFWLRQ�FRQWHQWLRQV�DUH�LQVXIILFLHQW�WR�XSHQG�WKH�IDLU�SURFHVV�

SULQFLSOHV�XSRQ�ZKLFK�WKH�YHWHUDQV�EHQHILWV�V\VWHP�LV�IRXQGHG���7KH�&RXUW�KDV�DOUHDG\�UHFRQFLOHG�

IDLU�SURFHVV�ZLWK�WKH�FLUFXPVWDQFHV�KHUH���>,@Q�VLWXDWLRQV�ZKHUH�QR�SDUWLFXODU�SURFHGXUDO�SURFHVV�LV�

UHTXLUHG�E\�VWDWXWH�RU�UHJXODWLRQ��WKH�SULQFLSOH�RI�IDLU�SURFHVV�PD\�QRQHWKHOHVV�UHTXLUH�DGGLWLRQDO�

SURFHVV�LI�LW�LV�LPSOLFLWO\�UHTXLUHG�ZKHQ�
YLHZHG�DJDLQVW�>WKH@�XQGHUO\LQJ�FRQFHSWV�RI�SURFHGXUDO�

UHJXODULW\�DQG�EDVLF�IDLU�SOD\
�RI�WKH�9$�EHQHILWV�DGMXGLFDWRU\�V\VWHP���$V�SUHYLRXVO\�GHWDLOHG��0U��

)UDQW]LV
V�ULJKW�WR�IDLU�SURFHVV�LQFOXGHG�D�ULJKW�WR�D�KHDULQJ�EHIRUH�KLV�%RDUG�GHFLVLRQPDNHU���

�
����Id.�DW���������
����See generally Quinn v. Wilkie�����9HW�$SS�������������������GHFODULQJ�WKDW�LW�LV�LPSRUWDQW�WKDW�DQ�DGMXGLFDWRU�EH�
DEOH�WR�REVHUYH�WKH�GHPHDQRU�RI�D�YHWHUDQ�DW�D�KHDULQJ���
����Id.��
����Arneson�.����9HW�$SS��DW���������
����:KHUH�WKH�%RDUG�GHSULYHV�D�YHWHUDQ�RI�IDLU�SURFHVV��WKH�&RXUW�QHHG�QRW�UHDFK�WKH�FRQVWLWXWLRQDO�GXH�SURFHVV�TXHVWLRQ��
Bryant�����9HW�$SS��DW�����Smith� ���9HW�$SS��DW�������%HFDXVH�WKH�&RXUW�DJUHHV�ZLWK�>WKH�YHWHUDQ@�WKDW�WKH�%RDUG�
YLRODWHG�KLV�ULJKW�WR�IDLU�SURFHVV��LW�QHHG�QRW�UHDFK�WKH�&RQVWLWXWLRQDO�TXHVWLRQ�RI�GXH�SURFHVV�����

�
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0RUHRYHU��WKH�PDMRULW\�RSLQLRQ�UHVWV�RQ�D�PLVWDNHQ�SUHPLVH��WKDW�WKH�Arneson�&RXUW��GLG�

QRW�UHO\�ZKDWVRHYHU�RQ�VHFWLRQ������LQ�UHQGHULQJ�WKH�GHFLVLRQ������7KH�&RXUW
V�VSHFLILF�GHVFULSWLRQ�

RI�LWV�DFWLRQ�VD\V�RWKHUZLVH���>:@H�KROG�WKDW�WKH�%RDUG�YLRODWHG����8�6�&�����������������DQG����

&�)�5����������������$QG�WKH�PDMRULW\�VHHV�D�VHSDUDWLRQ�RI�WKH�SURYLVLRQV�WKDW�Arneson�GRHV�QRW�

VXSSRUW�� ,QVWHDG�� WKH�&RXUW� FRQVLGHUHG� VHFWLRQV������ DQG������ WRJHWKHU�����7KH�Arneson�&RXUW�

H[SUHVVO\� IDXOWHG� WKH� 6HFUHWDU\� IRU� IDLOLQJ� WR� FRQVLGHU� �WKH� LPSRUW� RI� VHFWLRQ� �����D�� DQG� LWV�

LQWHUDFWLRQ�ZLWK�DOO�RI� VHFWLRQ�����������-XGJH�.DVROG��FRQFXUULQJ� LQ� WKH� UHVXOW��ZDV�HYHQ�PRUH�

ILUPO\�IRFXVHG�RQ�WKH�LQWHUSOD\�RI�VHFWLRQ������D�
V�UHTXLUHPHQW�WKDW�WKH�DVVLJQHG�%RDUG�PHPEHU�

�VKDOO�PDNH�D�GHWHUPLQDWLRQ��RQ�WKH�FODLPDQW
V�DSSHDO�DQG�WKH�FODLPDQW
V�HQWLWOHPHQW�WR�D�KHDULQJ��

-XGJH�.DVROG�GHFODUHG�WKDW��EHFDXVH�D�FODLPDQW
V�DSSHDO�FDQQRW�EH�DGMXGLFDWHG�XQWLO�KH�LV�DIIRUGHG�

WKH�RSSRUWXQLW\� WR�EH�KHDUG�E\� WKH�%RDUG�DVVLJQHG� WR�DGMXGLFDWH�KLV� DSSHDO�� LW� IROORZV� WKDW� WKH�

FODLPDQW� KDV� D� ULJKW� WR� EH� KHDUG� E\� WKH� %RDUG� PHPEHU� RU� SDQHO� DVVLJQHG� WR� DGMXGLFDWH� KLV�

DGPLQLVWUDWLYH�DSSHDO������6R�WKH�ODQJXDJH�RI�VHFWLRQ������ZDV�DQG�LV�LPSRUWDQW��QRW�LUUHOHYDQW������

7KH�PDMRULW\
V�PDQWUD�WKDW��VHFWLRQ������GRHV�QRW�JRYHUQ�%RDUG�KHDULQJV�����PLVVHV�WKH�

PDUN��,W� LV�WUXH�WKDW�VHFWLRQ������GRHV�QRW�SUHVFULEH�WKH�GRFNHWLQJ��ORFDWLRQ��RU�PDQQHU�RI�VXFK�

KHDULQJV�� EXW� VHFWLRQ������GRHV�JRYHUQ� VRPHWKLQJ�DW� OHDVW� DV� LPSRUWDQW�� WKH� DVVLJQPHQW�RI� WKH�

%RDUG�PHPEHU�ZKR�FRQGXFWV�WKH�KHDULQJ�DQG�WKDW�%RDUG�PHPEHU
V�UHVSRQVLELOLW\��

7KH� GLVDSSHDUDQFH� RI� VHFWLRQ� ����
V� UHOHYDQW� SURYLVLRQV� UHTXLUHV� VKDUSHU� DWWHQWLRQ� WR�

VHFWLRQ� ������ (IIHFWLYH� LQ� ������ VHFWLRQ� ����� QR� ORQJHU� DGGUHVVHV� WKH� SDUWLFLSDWLRQ� RI� %RDUG�

PHPEHUV� LQ� KHDULQJV�� � $V� FXUUHQWO\� FRQVWLWXWHG�� VHFWLRQ� ����� IRFXVHV� RQ� GRFNHWLQJ�� 6HFWLRQ�

�����F�� FRQFHUQV� WKH� �PDQQHU� DQG� VFKHGXOLQJ� RI� KHDULQJV��� EXW� WKDW� LV� OLPLWHG� WR� GHWHUPLQLQJ�

ZKHWKHU� WKH� KHDULQJ� ZLOO� EH� KHOG� DW� WKH� %RDUG
V� SULQFLSDO� ORFDWLRQ� RU� �E\� SLFWXUH� DQG� YRLFH�

WUDQVPLVVLRQ��HLWKHU�DW�D�9$�IDFLOLW\��RU��XSRQ�UHTXHVW�E\�WKH�DSSHOODQW��DW�D�ORFDWLRQ�WKH�DSSHOODQW�

�
����See�GLVFXVVLRQ�ante�S�����
����Arneson�����9HW�$SS��DW������
����Id��DW���������Arneson�GLG�UHMHFW� WKH�6HFUHWDU\
V� UHOLDQFH�RQ�D�SULRU�YHUVLRQ�RI�VHFWLRQ������DQG�D��FRQIXVLQJO\�
VLPLODUO\�QDPHG��FDVH�LQWHUSUHWLQJ�LW��Arnesen v. Brown����9HW�$SS�������������������EXW�QRW�WKH�YHUVLRQ�RI������VWLOO�
DSSOLFDEOH�WRGD\��
����Arneson�����9HW�$SS��DW������
����Id.�DW�������
����Cf. ante�S�������
����See�GLVFXVVLRQ�ante�SS����������ante�QRWH�����
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VHOHFWV�� 1RZ� WKH� RQO\� VWDWXWH� WKDW� DGGUHVVHV� WKH� DVVLJQPHQW� RI� %RDUG� PHPEHUV²WR� FRQGXFW�

KHDULQJV�RU�RWKHUZLVH²LV�VHFWLRQ�������6HFWLRQ������D��SURYLGHV��

$�SURFHHGLQJ�LQVWLWXWHG�EHIRUH�WKH�%RDUG�PD\�EH�DVVLJQHG�WR�DQ�LQGLYLGXDO�PHPEHU�
RI�WKH�%RDUG�RU�WR�D�SDQHO�RI�QRW�OHVV�WKDQ�WKUHH�PHPEHUV�RI�WKH�%RDUG��$�PHPEHU�
RU�SDQHO�DVVLJQHG�D�SURFHHGLQJ�VKDOO�PDNH�D�GHWHUPLQDWLRQ�WKHUHRQ��LQFOXGLQJ�DQ\�
PRWLRQ�ILOHG�LQ�FRQQHFWLRQ�WKHUHZLWK��
�

���8�6�&���������D���

1RWZLWKVWDQGLQJ�WKH�PDMRULW\
V�GLVUHJDUG�IRU�LW��VHFWLRQ�����
V�DFWXDO�ZRUGV�VXSSRUW�-XGJH�

.DVROG
V�FRQVWUXFWLRQ�LQ�Arneson��:KHQ�WKH�LQWHQW�RI�&RQJUHVV�LV�FOHDU�IURP�VWDWXWRU\�ODQJXDJH��

WKDW�FRQFOXGHV�RXU�HIIRUW�WR�LQWHUSUHW�WKDW�ODQJXDJH�����6HFWLRQ������D��H[SUHVVO\�SURYLGHV�WKDW�D�

%RDUG��PHPEHU�������DVVLJQHG�D�SURFHHGLQJ�VKDOO�PDNH�D�GHWHUPLQDWLRQ�WKHUHRQ������%\�VWDWXWH�DQG�

UHJXODWLRQ���>H@YHU\�FODLPDQW�KDV�������WKH�ULJKW�WR�D�KHDULQJ�������$PRQJ�WKH�Black's Law Dictionary�

GHILQLWLRQV� RI� �SURFHHGLQJ�� LV� �D� KHDULQJ������$QG� WKH� GHILQLWLRQV� RI� �KHDULQJ�� LQ�Black's Law 

Dictionary�HQFRPSDVV��>D@Q�DGPLQLVWUDWLYH�DJHQF\�SURFHHGLQJ�LQ�ZKLFK�HYLGHQFH�LV�RIIHUHG������,Q�

DGGLWLRQ��DQ�DGMXGLFDWLRQ�KHDULQJ�XQGHU�DGPLQLVWUDWLYH�ODZ�LV��>D@Q�DJHQF\�SURFHHGLQJ�LQ�ZKLFK�D�

SHUVRQ
V�ULJKWV�DQG�GXWLHV�DUH�GHFLGHG�DIWHU�QRWLFH�DQG�DQ�RSSRUWXQLW\�WR�EH�KHDUG������,Q�VXP��WKH�

YHU\�HVVHQFH�RI�D�KHDULQJ�LV�WKDW�LW�LV�D�SURFHHGLQJ�WKDW�DIIRUGV�WKH�YHWHUDQ�DQ�RSSRUWXQLW\�WR�SUHVHQW�

LQIRUPDWLRQ� WR� D� GHFLVLRQPDNHU�� 7KH� PRVW� WKDW� FDQ� EH� VDLG� LV� WKDW� D� KHDULQJ� LV� D� SDUW� RI� WKH�

SURFHHGLQJ� RQ� ZKLFK� WKH� DVVLJQHG� %RDUG� PHPEHU� LV� REOLJHG� WR� PDNH� D� GHWHUPLQDWLRQ� XQGHU�

�����D���:KDW�KDSSHQHG�LQ�WKLV�FDVH�FOHDUO\�YLRODWHG�VHFWLRQ������D���%RDUG�PHPEHU�5HLQKDUW�ZDV�

�
����Good Samaritan Hosp. v. Shalala������8�6�������������������
�������8�6�&���������D���
�������&�)�5����������D����������7KH��UHIRFXVLQJ��RI����8�6�&���������GHOHWHG�WKH�FRGLILFDWLRQ�RI�WKH�YHWHUDQ
V�ULJKW�WR�
D�KHDULQJ�LQ�VHFWLRQ������E���%XW�LI�ZH�UHDG�WKH�ZRUGV�FDUHIXOO\��DV�WKLV�GLVVHQW�GRHV�ZLWK�WKRVH�RI�VHFWLRQ������D���ZH�
VWLOO� ILQG� D� VWDWXWRU\� ULJKW� WR� D� KHDULQJ� LQ� ��� 8�6�&�� ��� �����D�� ��(DFK� DSSHOODQW� ZLOO� EH� DFFRUGHG� KHDULQJ� DQG�
UHSUHVHQWDWLRQ� ULJKWV� SXUVXDQW� WR� WKH� SURYLVLRQV� RI� WKLV� FKDSWHU� DQG� UHJXODWLRQV� RI� WKH� 6HFUHWDU\���� DQG� �����F��
�LPSO\LQJ�WKDW�D�YHWHUDQ�ZKR�UHTXHVWV�D�KHDULQJ�JHWV�RQH���,I�WKH�PDMRULW\
V�FRQVWUXFWLRQ�RI�WKHVH�VWDWXWHV�WDNHV�KROG��
WKH�YHWHUDQ
V�ULJKW�WR�D�KHDULQJ�LV�LQ�SHULO����
����Proceeding��%/$&.
6�/$:�',&7,21$5<���������WK�HG���������
����Hearing��%/$&.
6�/$:�',&7,21$5<��������WK�HG���������
����Adjudication hearing��%/$&.
6�/$:�',&7,21$5<��������WK�HG���������0RUHRYHU��WKH�YHUE��LQVWLWXWH��PHDQV��>W@R�
EHJLQ�RU�VWDUW��FRPPHQFH���Institute��id.�DW������6R�WKHUH�LV�QRWKLQJ��QRQVHQVLFDO���see�ante�QRWH�����LQ�QRWLQJ�WKDW�D�
SURFHHGLQJ�XQGHU�VHFWLRQ������PD\�EH�DQG�DW�OHDVW�HQFRPSDVVHV�D�KHDULQJ���

�
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DVVLJQHG�WKH�SURFHHGLQJ²ZKHWKHU�GHILQHG�DV�WKH�KHDULQJ�RU�WKH�DSSHDO�WR�WKH�%RDUG²DQG�IDLOHG�

WR�PDNH�D�GHWHUPLQDWLRQ�RQ�LW���

:KHQ�WKH�&RXUW�FRQVLGHUHG�VHFWLRQ������DQG�WKH�UHOHYDQW��DQG�VSHFLILF��YHUVLRQ�RI�VHFWLRQ�

�����F��WRJHWKHU�LQ�Arneson��WKH�&RXUW�FRQFOXGHG�WKDW��LW�FDQQRW�EH�VDLG�WKDW�
&RQJUHVV�KDV�GLUHFWO\�

VSRNHQ
�WR�WKH�TXHVWLRQ�RI�ZKHWKHU�D�FODLPDQW�LV�HQWLWOHG�WR�D�KHDULQJ�EHIRUH�DOO�WKH�%RDUG�PHPEHUV�

DVVLJQHG� WR�GHFLGH�KLV�DSSHDO������7KH�PDMRULW\� ILOOV� WKH�KROH�ZLWK�D�SUHVXPSWLRQ� WKDW�&RQJUHVV�

LQWHQGHG�WR�UHPRYH�WKH�UHTXLUHPHQW�WKDW�WKH�YHWHUDQ
V�GHFLVLRQPDNHU�FRQGXFW�WKH�KHDULQJ�WR�ZKLFK�

WKH�YHWHUDQ�LV�HQWLWOHG�����

3UHVXPHG�LQWHQW�LV�IDU�IURP�H[SUHVV�ODQJXDJH�DQG�SODLQ�PHDQLQJ��$�SURPLQHQW�DXWKRU�PDGH�

WKDW�SRLQW�GUDPDWLFDOO\���:KHQ�WUXWK�DQG�UHDVRQ�FDQQRW�EH�KHDUG��WKHQ�PXVW�SUHVXPSWLRQ�UXOH������

7KH�ODZ�GRHV�QRW�JR�WKDW�IDU��EXW�LW�GRHV�UHFRJQL]H�WKDW�SUHVXPSWLRQV�DUH�QRW�FRQFOXVLYH�DQG��PD\�

EH�RYHUFRPH�E\�PRUH�SHUVXDVLYH�FRQVLGHUDWLRQV������

)LUVW��LI��ZH�FDQ�SUHVXPH�WKDW�&RQJUHVV�XQGHUVWRRG�WKH�QDWXUH�RI�RXU�Arneson�KROGLQJ������

&RQJUHVV�ZRXOG�QRW�KDYH�IRUHVHHQ�WKDW�WKH�%RDUG
V�UHDFWLRQ�WR�D�VKLIW�IURP�WKH�VSHFLILF�SURYLVLRQ�

LQ� WKH� IRUPHU� VHFWLRQ� �����F�� WR� WKH� EURDGHU� SURYLVLRQ� LQ� VHFWLRQ� �����D�� ZRXOG� LPSHULO� WKH�

YHWHUDQ
V�ULJKW�WR�PHDQLQJIXOO\�SDUWLFLSDWH�LQ�D�KHDULQJ�EHIRUH�KLV�RU�KHU�GHFLVLRQPDNHU��&RQJUHVV�

ZRXOG�KDYH�UHDG�Arneson�DV�WKH�&RXUW�VKRXOG²DV�UHDIILUPDWLRQ�WKDW�WKH�DGMXGLFDWLRQ�RI�YHWHUDQV�

EHQHILWV�FDVHV�LV�WUXO\�SUR�FODLPDQW�DQG�QRQDGYHUVDULDO��VXFK�WKDW�WKH�V\VWHP�ZRXOG�WDNH�FDUH�RI�

FODLPDQWV²UDWKHU�WKDQ�SUR�YHWHUDQ�LQ�QDPH�RQO\�����7KH�PDMRULW\
V�YLHZ�UXQV�KHDGORQJ�LQWR�WKH�

SUHVXPSWLRQ�WKDW�ZKHQ�&RQJUHVV��DGRSWV�D�VWDWXWH��UHODWHG�MXGJH�PDGH�ODZ�LV�SUHVXPHG�WR�UHPDLQ�

LQ�IRUFH�DQG�ZRUN�LQ�FRQMXQFWLRQ�ZLWK�WKH�QHZ�VWDWXWH�DEVHQW�D�FOHDU�LQGLFDWLRQ�RWKHUZLVH������,Q�

�
����Arneson�����9HW�$SS��DW������TXRWLQJ�Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc.������8�6�����������
���������
���See�GLVFXVVLRQ�ante�SS���������
����%$5%$5$�:��78&+0$1��$�',67$17�0,5525��7+(�&$/$0,7286���7+�&(1785<����� ������� �TXRWLQJ�$GPLUDO�
-HDQ�GH�9LHQQH��������������
�����$�1250$1�-��6,1*(5�(7�$/��687+(5/$1'�67$787(6�$1'�67$78725<�&216758&7,21�����������WK�HG���������
����See�GLVFXVVLRQ�ante�S�����
����See�0LFKDHO�3��$OOHQ��Due Process and the American Veteran: What the Constitution Can Tell Us About the 
Veterans' Benefits System�����8��&,1��/��5(9��������������������
����/DUU\�0��(LJ��Statutory Interpretation: General Principles and Recent Trends��&RQJ��5VFK��6HUY������6HSW������
�������available at�KWWS���ZZZ�VJS�IDV�RUJ��
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RWKHU�ZRUGV���>W@KH�QRUPDO�UXOH�RI�VWDWXWRU\�FRQVWUXFWLRQ�LV�WKDW�LI�&RQJUHVV�LQWHQGV�IRU�OHJLVODWLRQ�

WR�FKDQJH�WKH�LQWHUSUHWDWLRQ�RI�D�MXGLFLDOO\�FUHDWHG�FRQFHSW��LW�PDNHV�WKDW�LQWHQW�VSHFLILF������$QG�LI�

&RQJUHVV�KDG�LQWHQGHG�WR�GR�VR�LW�REYLRXVO\�FRXOG�KDYH�VSHFLILFDOO\�VDLG²LQ�VHFWLRQV�������������

RU�HOVHZKHUH²WKDW� WKH�%RDUG�PD\�DVVLJQ�GLIIHUHQW�%RDUG�PHPEHUV� WR�FRQGXFW� WKH�KHDULQJ�DQG�

GHFLGH�WKH�FDVH��7KH�FLUFXPVWDQFHV�VLJQDO�WKDW�WKHUH�LV�QR�FOHDU�H[SUHVVLRQ�RI�FRQJUHVVLRQDO�LQWHQW�

LQ�WKH�VWDWXWRU\�VKLIW�KHUH��:KHQ�&RQJUHVV�GHFOLQHV�WR�H[SUHVVO\�VWDWH�LWV�LQWHQWLRQ��ZH�VKRXOG�EH�

VSDULQJ� LQ� SUHVXPLQJ� LW�� 7KDW� LV� HVSHFLDOO\� WUXH� ZKHQ� WKH� SUHVXPSWLRQ� FRQWUDYHQHV� WKH� FRUH�

FRQVWUXFWLRQ�FDQRQ�LQ�YHWHUDQV�ODZ²WKH�SUR�YHWHUDQ�FDQRQ��

�

'��7KH�3UR�9HWHUDQ�&DQRQ�5HTXLUHV�5HVROYLQJ�$Q\��
$PELJXLW\�LQ�WKH�6WDWXWRU\�6FKHPH�LQ�WKH�9HWHUDQ
V�)DYRU�

7KH�ORQJVWDQGLQJ�SUR�YHWHUDQ�FDQRQ�LV�EDVHG�RQ�WKH�SULQFLSOH��
WKDW�SURYLVLRQV�IRU�EHQHILWV�

WR�PHPEHUV�RI�WKH�$UPHG�6HUYLFHV�DUH�WR�EH�FRQVWUXHG�LQ�WKH�EHQHILFLDULHV
�IDYRU�
�����7KH�$0$�

DPSOLILHG�WKH�VWDWXWRU\�DPELJXLW\�Arneson�DGGUHVVHG�����DQG�WKH�SUR�YHWHUDQ�FDQRQ�PDQGDWHV�WKDW�

WKH�LQWHUSUHWLYH�GRXEW�EH�UHVROYHG�LQ�WKH�YHWHUDQ
V�IDYRU������

,Q�WKH�FDVH�PRVW�RIWHQ�FLWHG�WR�LQYRNH�WKH�SUR�YHWHUDQ�FDQRQ��Gardner v. Brown��WKH�%RDUG�

GHQLHG�WKH�YHWHUDQ
V�FODLP�IRU�EHQHILWV�XQGHU����8�6�&���������EDVHG�RQ�GLVDELOLWLHV�UHVXOWLQJ�IURP�

VXUJHU\�LQ�D�9$�IDFLOLW\�����7KH�%RDUG
V�GHQLDO�UHVWHG�RQ����&�)�5����������F�������������ZKLFK�

LQWHUSUHWHG�WKH�VWDWXWH�DV�RQO\�FRYHULQJ�DQ�LQMXU\�WKDW�SUR[LPDWHO\�UHVXOWHG�IURP�IDXOW�E\�WKH�9$�

RU� IURP� DQ� DFFLGHQW� GXULQJ� WUHDWPHQW� RU� UHKDELOLWDWLRQ� ��� �7KRXJK� WKH� VWDWXWH� DIIRUGHG�

FRPSHQVDWLRQ�IRU�LQMXULHV�UHVXOWLQJ�IURP�VXUJHU\��UDWKHU�WKDQ�WKH�YHWHUDQ
V�PLVFRQGXFW��DQG�VDLG�

�
����Midlantic Nat'l Bank v. N.J. Dep't of Env't Prot.������8�6�������������������
����Henderson������8�6��DW������TXRWLQJ�King v. St. Vincent's Hosp.������8�6�����������Q������������see Fishgold v. 
Sullivan Drydock & Repair Corp.������8�6��������������������>9HWHUDQV�ODZV�DUH@�WR�EH�OLEHUDOO\�FRQVWUXHG�IRU�WKH�
EHQHILW�RI�WKRVH�ZKR�OHIW�SULYDWH�OLIH�WR�VHUYH�WKHLU�FRXQWU\�LQ�LWV�KRXU�RI�JUHDW�QHHG�����
����7KH�PDMRULW\
V�GHFODUDWLRQ�WKDW��ZH�GR�QRW�ILQG�WKH�VWDWXWHV�DPELJXRXV���ante�QRWH�����LV�D�IXUWKHU�GHSDUWXUH�IURP�
Arneson��,Q�Arneson��WKH�&RXUW�IRXQG�WKDW�UHDGLQJ�VHFWLRQV������DQG������WRJHWKHU�OHIW�DPELJXLW\²HYHQ�WKRXJK�WKH�
&RXUW�ZDV�UHDGLQJ�WKH�PRUH�VSHFLILFDOO\�SUHVFULSWLYH�YHUVLRQ�RI�VHFWLRQ������WKHQ�DSSOLFDEOH��See����9HW�$SS��DW������
1RZ�WKDW�VHFWLRQ������SURYLGHV�WKH�VROH�VXUYLYLQJ�VWDWXWRU\�GLUHFWLYH��LI�LWV�SODLQ�PHDQLQJ�LVQ
W�DGHTXDWH�RU�DSSOLFDEOH��
DV�WKH�PDMRULW\�FRQWHQGV��WKHUH�LV�DPELJXLW\�DQG�LQWHUSUHWLYH�GRXEW�WKH�SUR�YHWHUDQ�FDQRQ�UHVROYHV�IRU�WKH�YHWHUDQ��
����See Gardner v. Brown������8�6������������������Osman v. Peake�����9HW�$SS�������������������
����Gardner������8�6��DW���������
����Id���

�
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QRWKLQJ�DERXW�IDXOW�E\�9$��WKH�6HFUHWDU\�DUJXHG�WKDW�D�IDXOW�UHTXLUHPHQW�LQKHUHG�LQ�WKH�VWDWXWRU\�

UHTXLUHPHQW�RI�D�FRPSHQVDEOH�LQMXU\�����,Q�UHMHFWLQJ�WKDW�DUJXPHQW�EDVHG�RQ�WKH�ODZ
V��WH[W�DQG�

UHDVRQDEOH�LQIHUHQFHV�IURP�LW���WKH�6XSUHPH�&RXUW�ORRNHG�ILUVW�WR�WKH�SUR�YHWHUDQ�FDQRQ��ZKLFK�LW�

VXPPDUL]HG�DV��WKH�UXOH�WKDW�LQWHUSUHWLYH�GRXEW�LV�WR�EH�UHVROYHG�LQ�WKH�YHWHUDQ
V�IDYRU�������

7KH�SUR�YHWHUDQ�FDQRQ�LV�DW�OHDVW�D�FRPSHWLQJ�SUHVXPSWLRQ�WKDW�PXVW�EH�JLYHQ�SUHFHGHQFH�

LQ� YHWHUDQV� EHQHILWV� FDVHV�� ,Q�King v. St. Vincent's Hospital�� WKH� 6XSUHPH�&RXUW� VWDWHG� WKDW� LW�

SUHVXPHG�WKDW�&RQJUHVV�XQGHUVWRRG�WKH�SUR�YHWHUDQ�FDQRQ�DV�D�EDVLF�UXOH�RI�VWDWXWRU\�FRQVWUXFWLRQ��

DQG�WKH�&RXUW�DSSOLHG�WKDW�FDQRQ�WR�UHDG�D�SURYLVLRQ�LQ�WKH�YHWHUDQ
V�IDYRU��HYHQ�LI�WKH�ODQJXDJH�OHIW�

WKH�VLJQLILFDQFH�RI�WKH�SURYLVLRQ�XQVHWWOHG�����$QG�LQ�Henderson v. Shinseki��WKH�6XSUHPH�&RXUW�

UHDG� WKH� VWDWXWH� DW� LVVXH� LQ� OLJKW� RI� WKH� YHWHUDQ
V� FDQRQ�� GHFODULQJ� WKDW� �>Z@KLOH� WKH� WHUPV� DQG�

SODFHPHQW�RI�>WKH�VWDWXWH@�SURYLGH�VRPH�LQGLFDWLRQ�RI�&RQJUHVV
�LQWHQW��what is most telling here�

DUH�WKH�VLQJXODU�FKDUDFWHULVWLFV�RI�WKH�UHYLHZ�VFKHPH�WKDW�&RQJUHVV�FUHDWHG�IRU�WKH�DGMXGLFDWLRQ�RI�

YHWHUDQV
�EHQHILWV�FODLPV������7KH�SUR�YHWHUDQ�FDQRQ�UHTXLUHV�UHDGLQJ������WR�UHTXLUH� WKH�%RDUG�

PHPEHU�ZKR�LV�WKH�GHFLVLRQPDNHU�DQG�WKH�%RDUG�PHPEHU�ZKR�FRQGXFWV�WKH�KHDULQJ�RQ�ZKLFK�WKH�

GHFLVLRQ�LV�EDVHG�WR�EH�WKH�VDPH�SHUVRQ��

�

(��7KH�3XEOLF�5HFRUG�8QGHUPLQHV�WKH�0DMRULW\
V�3UHVXPSWLRQ�RI�&RQJUHVVLRQDO�,QWHQW�

1RWKLQJ�KDV�EHHQ�IRXQG�LQ�WKH�OHJLVODWLYH�KLVWRU\²E\�WKH�&RXUW�RU�WKH�SDUWLHV²WR�VKRZ�

WKDW�&RQJUHVV��LQ�SDVVLQJ�WKH�$0$��H[SUHVVO\�FRQVLGHUHG�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�VDPH�%RDUG�

PHPEHU� ZKR� FRQGXFWV� WKH� KHDULQJ�PXVW� RU� QHHG� QRW� UHQGHU� WKH� GHFLVLRQ�� 7KDW� WRSLF� ZDV� QRW�

PHQWLRQHG�LQ�WKH�WHVWLPRQ\�E\�9$�DQG�%RDUG�OHDGHUV�EHIRUH�WKH�6HQDWH�RU�+RXVH�9HWHUDQV
�$IIDLUV�

�
����Id��DW�������
����Id.�DW�������� see &KDGZLFN�-��+DUSHU��Give Veterans the Benefit of the Doubt: &KHYURQ, $XHU, and the Veteran's 
Canon�����+$59��-�/��	�38%��32/
<���������������������������7KH�ODQJXDJH�DQG�ORJLF�RI�>Gardner@�VXJJHVW� WKDW�
FRXUWV�VKRXOG�DSSO\� WKH�YHWHUDQ
V�FDQRQ�EHIRUH� WXUQLQJ� WR�GHIHUHQFH�GRFWULQHV���DQG��Gardner
V�VXJJHVWHG�RUGHU�RI�
RSHUDWLRQV��LV�RQH�UHDVRQ��WKH�YHWHUDQ
V�FDQRQ�VKRXOG�EH�UHFRJQL]HG�DV�D�WUDGLWLRQDO�WRRO�RI�LQWHUSUHWDWLRQ�����
��� ����8�6�� DW� ���� Q���� see�Kisor v. McDonough �Kisor IV��� ���� )��G� ������ ����� �)HG�� &LU�� ������ �5H\QD�� -���
GLVVHQWLQJ�� ��>7@KH� SUR�YHWHUDQ� FDQRQ� LV� D� WUDGLWLRQDO� WRRO� RI� FRQVWUXFWLRQ�� WKDW� UHTXLUHV� WKH� FRXUW� WR� �GLVFHUQ� WKH�
SXUSRVH�RI�D�YHWHUDQV
�EHQHILW�SURYLVLRQ�LQ�WKH�FRQWH[W�RI�WKH�YHWHUDQV
�EHQHILW�VFKHPH�DV�D�ZKROH�DQG�HQVXUH�WKDW�WKH�
FRQVWUXFWLRQ�HIIHFWXDWHV��UDWKHU�WKDQ�IUXVWUDWHV��WKDW�UHPHGLDO�SXUSRVH��WKDW�EHQHILWV�WKDW�E\�ODZ�EHORQJ�WR�WKH�YHWHUDQ�
JR�WR�WKH�YHWHUDQ�����cert. denied��1R���������������:/��������8�6��-DQ���������������
��������8�6��DW���������HPSKDVLV�VXSSOLHG���See Kisor IV������)��G�DW�������2
0DOOH\��-���GLVVHQWLQJ����7KH�SUR�YHWHUDQ�
FDQRQ�RI�FRQVWUXFWLRQ�������LV�D�WRRO�LQ�WKH�LQWHUSUHWLYH�WRRONLW�WKDW�DLGV�LQ�JOHDQLQJ�FRQJUHVVLRQDO�LQWHQW�ZKHUH�WKH�SODLQ�
WH[W�RI�WKH�VWDWXWH�RU�UHJXODWLRQ�GRHV�QRW�FOHDUO\�DQVZHU�WKH�TXHVWLRQ�DW�KDQG�����
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&RPPLWWHHV�LQ�������9$�DVVXUHG�&RQJUHVV�WKDW��>W@KH�$SSHDOV�0RGHUQL]DWLRQ�$FW�WUDQVIRUPV�9$
V�

FRPSOH[�DQG�OHQJWK\�DSSHDOV�SURFHVV�LQWR�RQH�WKDW�LV�VLPSOH��WLPHO\�DQG�fair�WR�9HWHUDQV������$QG�

WKH�+RXVH�&RPPLWWHH�RQ�9HWHUDQV
�$IIDLUV�UHSRUWHG�WKDW��>W@KH�SXUSRVH�RI�>WKH�$0$@�LV�WR�H[SHGLWH�

9$
V�DSSHDOV�SURFHVV�ZKLOH�SURWHFWLQJ�YHWHUDQV
�GXH�SURFHVV�ULJKWV������

0RUHRYHU��WKH�UHJXODWLRQ�9$�SURPXOJDWHG�WR�LPSOHPHQW�WKH�$0$�����&�)�5������������

VD\V�RQO\�WKDW��>K@HDULQJV�ZLOO�EH�FRQGXFWHG�E\�D�0HPEHU�RU�SDQHO�RI�0HPEHUV�RI�WKH�%RDUG�²

QRWKLQJ�DERXW�ZKHWKHU�WKH�%RDUG�PHPEHU�ZKR�FRQGXFWV�WKH�KHDULQJ�PXVW�RU�QHHG�QRW�GHFLGH�WKH�

FDVH²DQG�WKH�UHJXODWLRQ�FLWHV�ERWK�VHFWLRQ������DQG�VHFWLRQ������DV�DXWKRULW\��,Q�SXEOLVKLQJ�WKH�

SURSRVHG�UHJXODWLRQ�IRU�SXEOLF�FRPPHQW��9$�ZDV�QRW�H[SOLFLW�UHJDUGLQJ�ZKDW�LW�LQWHQGHG��VD\LQJ�

RQO\�WKDW��9$�SURSRVHV�WR�DGG�QHZ��ௗ�������WR�GLIIHUHQWLDWH�WKH�SURFHGXUHV�IRU�DSSHDOV�LQ�WKH�QHZ�

V\VWHP��VLPLODU�WR�SURSRVHG��ௗ��������DSSOLFDEOH�WR�OHJDF\�DSSHDOV������$QG�ZKHQ�LW�SURPXOJDWHG�

WKH�QHZ�UXOHV��9$�VDLG� LW� UHMHFWHG� UHFHLYLQJ� UHFRUGLQJV� LQ� OLHX�RI� IRUPDO�KHDULQJV�EHFDXVH�DQ\�

HIILFLHQF\�JDLQHG�ZDV��JUHDWO\�RXWZHLJKHG�E\�WKH�EHQHILWV�RI�DQ�LQ�SHUVRQ�KHDULQJ��WKH�SXUSRVH�RI�

ZKLFK� LV� WR� HOLFLW� UHOHYDQW� DQG�PDWHULDO� WHVWLPRQ\�� DVVHVV� WKH� FUHGLELOLW\� RI� ZLWQHVVHV�� UHVROYH�

GLVSXWHG� LVVXHV�RI� IDFW�� DQG�SRVH� IROORZ�XS�TXHVWLRQV� WR�ZLWQHVVHV� DQG� UHSUHVHQWDWLYHV������7KH�

6HFUHWDU\�RIIHUHG�QR�H[SODQDWLRQ�RI�KRZ�KLV�DJHQF\
V�VWDWHG�SRVLWLRQ�RQ�WKH�EHQHILWV�RI�DQ�LQ�SHUVRQ�

KHDULQJ�IRU�WKH�IDFWILQGHU�WR�DVVHVV�WKH�FUHGLELOLW\�RI�ZLWQHVV�LV�FRQVRQDQW�ZLWK�VDFULILFLQJ�WKRVH�

EHQHILWV�LQ�IDYRU�RI�H[SHGLHQFH��VD\LQJ�RQO\��WKDW�JRHV�WR�WKH�FRQWHQW�RI�WKH�KHDULQJ�������QRW�ZKR�LV�

JRLQJ�WR�GHFLGH�WKH�DSSHDO�DIWHU�WKH�KHDULQJ�KDV�KDSSHQHG������$QG�WKH�6HFUHWDU\�DFNQRZOHGJHG�

WKDW�H[SHGLHQFH�LV�WKH�EDVLV�IRU�WKH�%RDUG
V�VXEVWLWXWLRQ�SROLF\��

�
����The State of the Department of Veterans Affairs: A 60-Day Report: Hearing Before the S. Veterans' Affs. Comm.��
6��+UJ�����������DW������������VWDWHPHQW�RI�5REHUW�:LONLH��6HFUHWDU\�RI�9HWHUDQV�$IIDLUV���HPSKDVLV�DGGHG���DYDLODEOH�
DW� KWWSV���ZZZ�FRQJUHVV�JRY�HYHQW����WK�FRQJUHVV�VHQDWH�HYHQW�/&������WH[W"J ��%���VHDUFK�����$��%��
��6��+UJ��������������&���6������&���+UJ������&���������������'��'	V �	U ����
��� �+�5�� 5(3��� 12�� ��������� DW� �� �������� DYDLODEOH� DW� KWWSV���ZZZ�FRQJUHVV�JRY�FRQJUHVVLRQDO�UHSRUW����WK�
FRQJUHVV�KRXVH�UHSRUW������"RYHUYLHZ FORVHG�� ,Q� OLJKW� RI� WKH� XQGHUVWDQGLQJ� RI� &RQJUHVV� WKDW� WKH� $0$� SURWHFWV�
YHWHUDQV
�GXH�SURFHVV�ULJKWV��WKH�SUHVXPSWLRQ�WKDW�&RQJUHVV�LQWHQGHG�WR�FXUWDLO�YHWHUDQV
�ULJKW�WR�D�PHDQLQJIXO�KHDULQJ�
LV�DQ�DEVXUG�UHVXOW�ZH�FDQ�DQG�VKRXOG�DYRLG��See Timex V.I., Inc. v. United States������)��G�����������)HG��&LU��������
��>$@�VWDWXWRU\�FRQVWUXFWLRQ�WKDW�FDXVHV�DEVXUG�UHVXOWV�LV�WR�EH�DYRLGHG�LI�DW�DOO�SRVVLEOH�����
����9$�&ODLPV�DQG�$SSHDOV�0RGHUQL]DWLRQ�����)HG��5HJ������������������$XJ�������������
����9$�&ODLPV�DQG�$SSHDOV�0RGHUQL]DWLRQ�����)HG��5HJ������������-DQ�������������
����2$�DW������±�������
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>7@KH�%RDUG�KDV�D�FRPSXWHU�V\VWHP�WKDW�DVVLJQV�WKH�FDVHV�������LW
V�SURJUDPPHG�WR�
DVVLJQ�WKH�FDVHV�WR�WKH�9/->���@�ZKR�KHDUG�WKH�KHDULQJ�LI�WKH\
UH�DYDLODEOH��,I�WKH\
UH�
QRW�DYDLODEOH�ZLWKLQ����GD\V�RI�ZKHQ�WKH�GRFNHW�DVVLJQPHQW�LV�UHDFKHG�������IRU�WKH�
SDUWLFXODU�DSSHDO�WKHQ�LW�ZLOO�DVVLJQ�>WKH�FDVH@�WR�DQRWKHU�9/-�EHFDXVH�������WKLV�LV�
FRQVLVWHQW�ZLWK�WKH�$0$
V�SURYLVLRQV�RI�WU\LQJ�WR�PDNH�WKH�SURFHVV�PRUH�HIILFLHQW��
>7KH�VXEVWLWXWLRQ�SROLF\�LV�EDVHG�RQ�H[SHGLHQFH@�EHFDXVH�WKDW
V�FRQVLVWHQW�ZLWK�WKH�
$0$�>���@�

�
9$
V�ZULWWHQ�SXEOLF�GHVFULSWLRQV�RI�WKH�DSSHDOV�SURFHVV�IRU�YHWHUDQV�FRQWLQXH�WR�LQGLFDWH�

WKDW�WKH�VDPH�%RDUG�PHPEHU�ZKR�KHDUV�WKHLU�FDVH�ZLOO�GHFLGH�LW�����7KH�%RDUG�RIIHUV�D�SDPSKOHW�

WLWOHG��+RZ�'R�,�$SSHDO"��ZKLFK�VD\V���7KH�9HWHUDQV�/DZ�-XGJH�GRHV�QRW�PDNH�D�GHFLVLRQ�DW�WKH�

KHDULQJ��$IWHU�WKH�KHDULQJ��D�WUDQVFULSW�RI�WKH�KHDULQJ�LV�FUHDWHG�DQG�DVVRFLDWHG�ZLWK�\RXU�ILOH�DQG�

ZLOO�EH� UHYLHZHG�E\� WKH�9HWHUDQV�/DZ�-XGJH� WRJHWKHU�ZLWK�DOO�RWKHU�HYLGHQFH� LQ�GHFLGLQJ�\RXU�

DSSHDO������

$QG� LQ� LWV� EORJ�9$QWDJH�3RLQW�� LQ� DQ�$SULO� ��� ������ SRVW� WLWOHG� �+RZ� WR�*HW� D�9LUWXDO�

+HDULQJ�DW�WKH�%9$�>%RDUG�RI�9HWHUDQV
�$SSHDOV@���9$�ZURWH��

�
7KH� 9HWHUDQ�� WKHLU� >VLF@� UHSUHVHQWDWLYH� DQG� WKH� -XGJH� DOO� PHHW� WR� GLVFXVV� WKH�
9HWHUDQ
V�DSSHDO��7KH�-XGJH�LV�WKHUH�WR�KHOS��DVNLQJ�WKH�9HWHUDQ�TXHVWLRQV�WR�EHWWHU�
XQGHUVWDQG�WKH�DSSHDO��$IWHU�WKH�KHDULQJ��WKH�DSSHDO�LV�KHOG�IRU�DERXW����GD\V�RU�
PRUH�EHIRUH�WKH�-XGJH�UHYLHZV�WKH�DSSHDO�DQG�LVVXHV�D�GHFLVLRQ�>���@��

�

7KH�%RDUG
V�KDQGOLQJ�RI�WKLV�FDVH�UHLQIRUFHG�WKH�LPSUHVVLRQ�9$
V�SXEOLF�VWDWHPHQWV�FRQYH\��

WKDW�WKH�%RDUG�PHPEHU�ZKR�FRQGXFWV�WKH�KHDULQJ�ZLOO�GHFLGH�WKH�FDVH��7KH�%RDUG�PHPEHU�ZKR�

FRQGXFWHG�WKH�0D\������KHDULQJ��-DPHV�5HLQKDUW��E\�UHIHUULQJ�WR�KLPVHOI�LQ�WKH�ILUVW�SHUVRQ��WROG�

WKH�YHWHUDQ�DQG�KLV�ZLIH�WKDW�KH²%RDUG�PHPEHU�5HLQKDUW²ZRXOG�EH�GHFLGLQJ�WKH�YHWHUDQ
V�FDVH���

�
�����9/-��LV�DQ�LQLWLDOLVP�VWDQGLQJ�IRU��YHWHUDQV�ODZ�MXGJH���See����&�)�5�����������E�����������$�0HPEHU�RI�WKH�
%RDUG��RWKHU�WKDQ�WKH�&KDLUPDQ��PD\�DOVR�EH�NQRZQ�DV�D�9HWHUDQV�/DZ�-XGJH�����
����2$�DW������±�������
����7KH� &RXUW� WDNHV� MXGLFLDO� QRWLFH� RI� WKHVH� SXEOLF� JRYHUQPHQW� GRFXPHQWV� DQG� WKHLU� HTXLYDOHQW��See Bareford v. 
McDonough�����9HW�$SS�����������Q�����������Van Dermark v. McDonough�����9HW�$SS�����������Q�����������
��� �'(3
7� 2)� 9(7(5$16� $))$,56�� �+2:� '2� ,� $33($/"�� ��� �9$� 3DPSKOHW� ��������%�� 0D\� �������
KWWSV���ZZZ�EYD�YD�JRY�GRFV�3DPSKOHWV�+RZ�'R�,�$SSHDO�%RRNOHW�����&RPSOLDQFH�SGI��7KH�SDPSKOHW�FRQWLQXHV�WR�
EH� XVHG� E\� WKH� %RDUG� WR� JXLGH� YHWHUDQV� WKURXJK� WKH� DSSHDOV� SURFHVV���
KWWSV���ZZZ�EYD�YD�JRY�)UHTXHQWO\B$VNHGBTXHVWLRQV�DVS��ODVW�DFFHVVHG�-XQH������������
��� �'HS
W� RI� 9HWHUDQV� $IIDLUV�� How to get virtual hearing at the BVA�� 9$17$*(� 32,17� �$SU�� ��� �������
KWWSV���EORJV�YD�JRY�9$QWDJH�������KRZ�WR�JHW�D�YLUWXDO�KHDULQJ�DW�WKH�EYD���ODVW�DFFHVVHG�-XQH������������
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�>7@KDW�LVVXH�ZLOO�QRW�EH�EHIRUH�me�������>D@Q\WKLQJ�\RX�WHOO�PH�DERXW�KRZ�\RXU�FXUUHQW�KHDGDFKHV�

DUH�LV�QRW�JRLQJ�WR�PDNH�DQ\�GLIIHUHQFH�EHFDXVH�I�FDQ
W�ORRN�DW�WKDW������DQG��LI�LW
V�D�9$�GRFWRU��I'll�

KDYH�WKH�UHFRUGV������%RDUG�PHPEHU�5HLQKDUW
V�DVVXUDQFHV�DFFRUGHG�ZLWK�WKH�YHWHUDQ
V�H[SHULHQFH�

DW� KLV� -XO\� ����� KHDULQJ�� ZKHUH� WKH� %RDUG� PHPEHU� FRQGXFWLQJ� WKDW� KHDULQJ²%RDUG� PHPEHU�

*XLGR²VDLG���,I�,�WKLQN�,�QHHG�DQ\�DGGLWLRQDO�HYLGHQFH�EHIRUH�I�PDNH�D�GHFLVLRQ�I�ZLOO�JHW�HYLGHQFH�

EHIRUH�I�PDNH�D�GHFLVLRQ�DQG�ZKHQ�I�GR�LW�ZLOO�EH�LQ�ZULWLQJ�DQG�WKDW
V�KRZ�\RX
OO�EH�QRWLILHG�LQ�D�

ZULWWHQ�GHFLVLRQ������

�

��)��7KH�)DFWV�RI�WKLV�&DVH�,OOXVWUDWH�WKH�,PSRUWDQFH�RI�7HVWLI\LQJ�%HIRUH�WKH�'HFLVLRQPDNHU�

,Q�0D\�������WKH�%RDUG�PHPEHU�ZKR�FRQGXFWHG�WKH�KHDULQJ²%RDUG�PHPEHU�5HLQKDUW²

DVNHG� WKH�YHWHUDQ� DQG�KLV�ZLIH� VSHFLILF� TXHVWLRQV� WKDW� WKH\� DQVZHUHG�XQGHU� RDWK� UHJDUGLQJ� WKH�

IUHTXHQF\�DQG�VHYHULW\�RI�WKH�YHWHUDQ
V�KHDGDFKHV��DOO�RI�ZKLFK�ZDV�RQ�WKH�UHFRUG�DQG�UHIOHFWHG�LQ�

D�YHUEDWLP�WUDQVFULSW��7KDW�SURFHVV�VKDUSO\�GLVWLQJXLVKHV�KHDULQJ�WHVWLPRQ\�IURP�WUHDWPHQW�UHFRUGV�

DQG�H[DPLQDWLRQ�UHSRUWV�WKDW�GR�QRW�LQFOXGH�UHFRUGHG��YHUEDWLP�TXHVWLRQV�DQG�DQVZHUV��%HFDXVH�

WKH�SLYRW�SRLQW�KHUH�ZDV�WKH�SHULRG�GXULQJ�ZKLFK�WKH�YHWHUDQ�VXIIHUHG�SURVWUDWLQJ�KHDGDFKHV�DQG�

WKH�IUHTXHQF\�RI�WKRVH�H[SHULHQFHV��LW�ZDV�SDUWLFXODUO\�VLJQLILFDQW�WKDW�WKH�%RDUG�PHPEHU�GLVFXVVHG�

WKRVH�LVVXHV�ZLWK�WKH�YHWHUDQ�DQG�KLV�ZLIH�DQG�GHVFULEHG�ZKDW��SURVWUDWLQJ��PHDQW��%RDUG�PHPEHU�

5HLQKDUW
V�LQWHUDFWLRQ�ZLWK�WKH�YHWHUDQ�DQG�KLV�ZLIH�SXW�KLP�LQ�SRVLWLRQ�WR�DVVHVV�WKHLU�FUHGLELOLW\�

DQG� MXGJH�ZKHWKHU�DQ\� LQFRQVLVWHQFLHV�EHWZHHQ�WKHLU� WHVWLPRQ\�DQG� WUHDWPHQW�DQG�H[DPLQDWLRQ�

UHFRUGV�ZHUH�PLQRU��LQQRFHQW�YDULDQFHV�RU�LQGLFDWRUV�RI�WKH�YHWHUDQ
V�DQG�KLV�ZLIH
V�XQUHOLDELOLW\��

,Q�DGGLWLRQ��%RDUG�PHPEHU�5HLQKDUW�FRQFOXGHG�WKH�KHDULQJ�E\�WKDQNLQJ�WKH�YHWHUDQ�DQG�KLV�

ZLIH�IRU�WKHLU�WHVWLPRQ\²DQG�WHOOLQJ�WKH�ZLIH���,�ZDQW�WR�WKDQN�\RX�IRU�\RXU�KHOS�LQ�WKH�PHPRU\�

LVVXHV�DQG�HYHU\WKLQJ�OLNH�WKDW��<RX�ZHUH�YHU\�KHOSIXO������$�UHDVRQDEOH�SHUVRQ�WROG�WKDW�WKH\�ZHUH�

YHU\�KHOSIXO�LQ�UHVROYLQJ�PHPRU\�LVVXHV�ZRXOG�EH�MXVWLILHG�LQ�KDYLQJ�WKH�LPSUHVVLRQ�WKDW�WKH�%RDUG�

FRQVLGHUHG�WKH�SHUVRQ
V�WHVWLPRQ\�FUHGLEOH����

�
����5��DW�����HPSKDVLV�DGGHG���
����5��DW�����HPSKDVLV�DGGHG���
����5��DW�����HPSKDVLV�DGGHG���
����5��DW���������HPSKDVLV�DGGHG���
����7KH�%RDUG�PHPEHU�ZKR�FRQGXFWHG�WKH�-XO\������KHDULQJ�OLNHZLVH�FKDUDFWHUL]HG�WKH�WHVWLPRQ\�RI�WKH�YHWHUDQ�DQG�
KLV�ZLIH�DV��YHU\�KHOSIXO���5��DW�������

�
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%XW�WKH�VXEVWLWXWHG�%RDUG�PHPEHU��7KHUHVD�&DWLQR��GHFLGHG�RWKHUZLVH²ZLWKRXW�PHHWLQJ��

VSHDNLQJ�ZLWK��RU�KHDULQJ�IURP�WKH�YHWHUDQ�DQG�KLV�ZLIH��7KH�PDMRULW\
V�REVHUYDWLRQ�WKDW��SHUKDSV�

WKH� >IDLU�SURFHVV@�GRFWULQH�ZRXOG�KDYH�VRPH�SXUFKDVH� LQ�D�VLWXDWLRQ� LQ�ZKLFK�D�%RDUG�PHPEHU�

GHFLGLQJ�D�FDVH�PDGH�QHJDWLYH�FUHGLELOLW\�GHWHUPLQDWLRQV�DERXW�D�ZLWQHVV�DSSHDULQJ�DW�D�KHDULQJ�

ZKHQ�WKH�%RDUG�PHPEHU�GLG�QRW�SUHVLGH�DW�WKH�KHDULQJ���EXW��WKDW
V�QRW�ZKDW�KDSSHQHG�KHUH������

IDLOV�WR�DFNQRZOHGJH�WKH�GRGJH�WKH�%RDUG�GHSOR\HG��6XEVWLWXWH�%RDUG�PHPEHU�&DWLQR�GLG�LQGHHG�

ILQG� WKDW� WKH� OD\�DVVHUWLRQV�E\� WKH�YHWHUDQ�DQG�KLV�ZLIH�ZHUH�RXWZHLJKHG�E\�RWKHU� HYLGHQFH�RI�

UHFRUG�����+RZHYHU��ILUVW�VKH�VLJQDOHG�WKDW�VKH�GLG�QRW�FRQVLGHU�WKH�WHVWLPRQ\�RI�WKH�YHWHUDQ�DQG�

KLV� ZLIH� WR� EH� HYLGHQFH� ��� �$QG� WKH� VXEVWLWXWH� %RDUG� PHPEHU
V� LPSOLFLW� DGYHUVH� FUHGLELOLW\�

GHWHUPLQDWLRQ� LV� REYLRXV� IURP� ERWK� WKH� ZRUGV� VKH� XVHG� DQG� KHU� RWKHUZLVH� FOHDUO\� HUURQHRXV�

DVVHVVPHQW�RI�WKH�HYLGHQFH��,Q�WKH�VXEVWLWXWH�%RDUG�PHPEHU
V�ZRUGV���WKH�9HWHUDQ�DQG�KLV�ZLIH�

WHVWLILHG�WKDW�WKH�VHYHULW\�RI�KLV�KHDGDFKHV�KDV�EHHQ�FKDUDFWHULVWLF�RI�SURVWUDWLQJ�DWWDFNV�VLQFH�������

+RZHYHU��WKH�HYLGHQFH�GRHV�QRW�VKRZ�WKDW�KLV�KHDGDFKHV�ZHUH�SURGXFWLYH�RI�SURVWUDWLQJ�DWWDFNV������

$� GHFLVLRQPDNHU� FRXOG� QRW� �LPSO\�� DQ� DGYHUVH� FUHGLELOLW\� GHWHUPLQDWLRQ� PRUH� FOHDUO\� WKDQ�

HIIHFWLYHO\�VD\LQJ�WR�WKH�YHWHUDQ�DQG�KLV�ZLIH���<RX�WHVWLILHG�WKDW�WKHUH�ZHUH�SURVWUDWLQJ�DWWDFNV��,�

ILQG� WKDW� WKHUH�ZHUHQ
W��� 7KDW� WKH�%RDUG� GHFLVLRQ� VFUHDPV� �,� GRQ
W� EHOLHYH� \RX�� LV�PDGH�PRUH�

HPSKDWLF²LI�WKDW�LV�SRVVLEOH²E\�UHYLHZLQJ��WKH�RWKHU�HYLGHQFH�RI�UHFRUG��WKH�VXEVWLWXWH�%RDUG�

PHPEHU�FLWHG�DV�RXWZHLJKLQJ�WKH�WHVWLPRQ\���9$�WUHDWPHQW�UHFRUGV�DQG�>WKH�YHWHUDQ
V@�$SULO������

H[DPLQDWLRQ�UHSRUW���������

����Ante�QRWH������
����5��DW��������
����,Q�Garlejo v. Derwinski����9HW�$SS�������������������WKH�&RXUW�UHMHFWHG�WKH�6HFUHWDU\
V�DUJXPHQW�WKDW�D�YHWHUDQ
V�
VWDWHPHQW�ZDV�QRW�HYLGHQFH��7KH�YHWHUDQ�DUJXHV�WKDW�WKH�%RDUG
V�IDLOXUH�WR�H[SODLQ�WKLV�FKDUDFWHUL]DWLRQ�FRQVWLWXWHV�D�
IDLOXUH� WR� VWDWH� DGHTXDWH� UHDVRQV� RU� EDVHV� IRU� LWV� GHFLVLRQ�� $SSHOODQW
V� %U�� DW� �������:KDWHYHU� WKH�PHULWV� RI� WKDW�
DUJXPHQW�LQ�LVRODWLRQ��WKH�FRQWHQWLRQ�WKDW�WKH�%RDUG
V�VWDWHG�UHDVRQV�RU�EDVHV�DUH�LQDGHTXDWH�LV�ERUQH�RXW�E\�IXOVRPH�
UHYLHZ�RI�WKH�%RDUG�GHFLVLRQ���
����5��DW�����
����5��DW��������$V�QRWHG�DERYH��supra�QRWH������LQ�WKH�SURFHVV�RI�GRQQLQJ�LWV�EOLQGHUV��WKH�PDMRULW\�ILUVW�RSLQHV�WKDW�
WKH�%RDUG�PDGH�QR�FUHGLELOLW\�GHWHUPLQDWLRQ��see�ante�QRWH�����DQG�WKHQ�SLYRWV�WR�RSLQLQJ�WKDW�ZH�VKRXOG�QRW�FRQVLGHU�
ZKHWKHU�LW�GLG�EHFDXVH�WKDW�ZRXOG��UHTXLUH�WKH�&RXUW�WR�VWHS�LQWR�WKH�VKRHV�RI�DSSHOODQW�DQG�DGYDQFH�D�WKHRU\�WKDW�ZDV�
QRW�SUHVHQWHG�RQ�DSSHDO���EHFDXVH��DSSHOODQW�GRHV�QRW�HYHQ�FKDOOHQJH�WKH�%RDUG
V�ZHLJKLQJ�RI�WKH�HYLGHQFH���see�ante�
QRWH������&RQWUDU\�WR�WKH�PDMRULW\
V�XQJHQHURXV�VXPPDU\�RI�WKH�YHWHUDQ
V�FRQWHQWLRQV��KH�GLG�FKDOOHQJH�WKH�%RDUG
V�
ZHLJKLQJ�RI�WKH�HYLGHQFH��DOEHLW�ZLWKRXW�XVLQJ�WKH�PDMRULW\
V�FKRVHQ�ZRUGV��7KH�YHWHUDQ�DUJXHG�WKDW��WKH�%RDUG�PDGH�
D�IDFW�HUURU�ZKHQ� LW�GHWHUPLQHG� WKDW�)UDQW]LV�GLG�QRW�VXIIHU�PLJUDLQHV�ZLWK�SURVWUDWLQJ�DWWDFNV�EHIRUH�)HEUXDU\�����
������RU�1RYHPEHU������������$SSHOODQW
V�%U��DW����WH[W�LQ�DOO�FDSLWDOV�UHSODFHG�ZLWK�SODLQ�WH[W���7KH�YHWHUDQ�DUJXHG�
WKDW�WKH�%RDUG�VKRXOG�KDYH�PDGH�D�FUHGLELOLW\�GHWHUPLQDWLRQ�UHJDUGLQJ�KLV�DQG�KLV�ZLIH
V�WHVWLPRQ\�WKDW�WKH�YHWHUDQ�
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2Q�WKH�WRSLF�RI�SURVWUDWLQJ�DWWDFNV��WKH�$SULO������&	3�H[DPLQDWLRQ�UHSRUW�VD\V�RQO\�WKLV��

�'RHV�WKH�9HWHUDQ�KDYH�FKDUDFWHULVWLF�SURVWUDWLQJ�DWWDFNV�RI�PLJUDLQH�QRQ�PLJUDLQH�KHDGDFKH�SDLQ"�

>�@�<HV��>;@�1R������6R�LW�ZDV�MXVW�DQ�;��ZLWK�QR�H[SODQDWLRQ��GLVFXVVLRQ��RU�UDWLRQDOH�WR�WHOO�WKH�

%RDUG� WKH�EDVLV� IRU� WKDW�;�RU�KRZ� LW� VTXDUHV�ZLWK� WKH�YHWHUDQ
V� DFNQRZOHGJHG�KHDG� LQMXU\�DQG�

UHFXUUHQW�VHULRXV�KHDGDFKH�SDLQ�DQG�OLJKW�VHQVLWLYLW\��$QG�WKHUH�DUH�RQO\�D�IHZ�9$�WUHDWPHQW�UHSRUWV�

LQ�WKH�UHFRUG�IRU�WKH�UHOHYDQW�SHULRG������$�)HEUXDU\������QXUVH
V�QRWH�WKDW�VD\V�WKH�YHWHUDQ�ZDV�

KDYLQJ� KHDGDFKHV� WKDW� FDXVHG� EOXUUHG� YLVLRQ� IRXU� WR� ILYH� WLPHV� SHU� GD\� DQG� FKURQLF� SDLQ� WKDW�

LQWHUIHUHG� ZLWK� KLV� PRELOLW\� DQG� RWKHU� DFWLYLWLHV� RI� GDLO\� OLYLQJ�� EXW� WKH� QRWH� GRHVQ
W� DGGUHVV�

SURVWUDWLRQ���������D�0DUFK������QHXURORJ\�FRQVXOWDWLRQ�QRWH�IURP�D�UHVLGHQW�SK\VLFLDQ�WKDW�DOVR�

GRHVQ
W�VSHFLILFDOO\�DGGUHVV�SURVWUDWLRQ�EXW�VD\V�WKDW�WKH�YHWHUDQ�KDG�H[SHULHQFHG�KHDGDFKHV�VLQFH�

KH�ZDV�NQRFNHG�RXW�LQ�WKH�$UP\��ZLWK��SUHVVXUH�SDLQ�OLNH�D�YLFH�JULS��WKDW��PD\�UDGLDWH�WKURXJKRXW�

WKH�GD\���DQG�WKDW�WKH�SDLQ�LV�DFXWH�VHYHUDO�WLPHV�D�GD\�RU��LI�PHGLFDWHG��VHYHUDO�WLPHV�HDFK�ZHHN��

DQG�LV�DV�VHYHUH�DV����RXW�RI�����ZLWK�WKH�YHWHUDQ�VHHLQJ�VWDUV�DQG�H[SHULHQFLQJ�YHUWLJR�����DQG�����

D� GLVDELOLW\� EHQHILWV� TXHVWLRQQDLUH� D� GRFWRU� FRPSOHWHG� LQ� 1RYHPEHU� ����� GHVFULELQJ� VLPLODU�

V\PSWRPV�DQG�FRQFOXGLQJ�WKDW�WKH�YHWHUDQ�KDG��YHU\�IUHTXHQW�SURVWUDWLQJ��DQG�SURORQJHG��DWWDFNV�

RI�PLJUDLQH�KHDGDFKHV�������

7KH�VXEVWLWXWH�%RDUG�PHPEHU
V�FRQFOXVLRQ�WKDW�WKH�YHWHUDQ
V�)HEUXDU\������GHVFULSWLRQ�RI�

KLV�KHDGDFKHV��GLG�QRW�LQFOXGH�FKDUDFWHULVWLF�SURVWUDWLQJ�DWWDFNV��LV�DQ�XQH[SODLQHG�PHGLFDO�RSLQLRQ�

WKDW� WKH�QXUVH�ZKR�ZURWH� WKH�UHSRUW�GLG�QRW�UHQGHU�����7KH�)HEUXDU\������QXUVH
V�QRWH�GRHV�QRW�

UHIOHFW�ZKHWKHU� WKH� QXUVH� DVNHG� WKH� YHWHUDQ� DERXW� SURVWUDWLRQ� RU�ZKHWKHU� WKH� QXUVH� IRUPHG� DQ�

�
VXIIHUHG�SURVWUDWLQJ�KHDGDFKHV��DQG�WKDW�WKH�DEVHQFH�RI�FRUUHVSRQGLQJ�FRQWHPSRUDQHRXV�UHFRUGV�GLG�QRW�UHQGHU�WKHLU�
WHVWLPRQ\�QRW�FUHGLEOH��Id.�DW��������7KH�YHWHUDQ�DOVR�DUJXHG�WKDW�WKH�%RDUG�IDLOHG�WR�SURYLGH�DGHTXDWH�UHDVRQV�RU�EDVHV�
IRU�LWV�GHFLVLRQ�QRW�WR�FUHGLW�WKH�WHVWLPRQ\�E\�WKH�YHWHUDQ�DQG�KLV�ZLIH��DERXW�WKH�RQVHW��ZRUVHQLQJ��DQG�SURVWUDWLQJ�
QDWXUH�RI�>WKH�YHWHUDQ
V@�KHDGDFKHV���LQVWHDG�DFNQRZOHGJLQJ�WKHLU�WHVWLPRQ\�LQ�RQH�VHQWHQFH�EXW�VD\LQJ�WKHUH�ZDV�QR�
HYLGHQFH�RI�SURVWUDWLQJ�KHDGDFKHV�LQ�WKH�QH[W�VHQWHQFH��Id.�DW��������)LQDOO\��DW�RUDO�DUJXPHQW��WKH�YHWHUDQ
V�FRXQVHO�
SUHVVHG�WKH�SRLQW�WKDW�WKH�%RDUG�KDG�GLVFRXQWHG�WKH�WHVWLPRQ\�E\�WKH�YHWHUDQ�DQG�KLV�ZLIH�ZLWKRXW�SURSHU�H[SODQDWLRQ��
2$�DW���������������������������������������
����5��DW�������
����5��DW�������
����5��DW��������
����5��DW�������
����See�Colvin v. Derwinski�� ��9HW�$SS�� ����� ���� ������� ��>7KH�%RDUG@�PXVW� FRQVLGHU� RQO\� LQGHSHQGHQW�PHGLFDO�
HYLGHQFH�WR�VXSSRUW�>LWV@�ILQGLQJV�UDWKHU�WKDQ�SURYLGH�>LWV@�RZQ�PHGLFDO�MXGJPHQW�LQ�WKH�JXLVH�RI�D�%RDUG�RSLQLRQ�����
overruled on other grounds by�Hodge v. West������)��G�������)HG��&LU���������

�
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RSLQLRQ�RQ�ZKHWKHU�WKH�GLVDEOLQJ�HIIHFWV�RI�WKH�YHWHUDQ
V�KHDGDFKHV�ZHUH�SURVWUDWLQJ��7KH�%RDUG�

VLPLODUO\� UHFDVW� WKH�0DUFK������FRQVXOW� UHSRUW� WKDW�GLG�QRW� DGGUHVV�SURVWUDWLRQ�DV�D� UHSRUW� WKDW�

VKRZHG� WKHUH� ZDV� QRQH�����$QG� WKH� %RDUG� OLNHZLVH� FKDUDFWHUL]HG� DV� QRW� UHSRUWLQJ� SURVWUDWLQJ�

DWWDFNV�WKH�-XO\������WHVWLPRQ\�RI�WKH�YHWHUDQ�DQG�KLV�ZLIH�WKDW�KH�ZDV�H[SHULHQFLQJ�VXGGHQ��YHU\�

VKDUS�KHDGDFKH�SDLQ�WKDW�GRXEOHG�KLP�RYHU�PXOWLSOH�WLPHV�D�ZHHN��VRPHWLPHV�VHYHUDO�WLPHV�D�GD\��

DV�ZHOO�DV�FRPSOHWHO\�GLVDEOLQJ�KHDGDFKHV�ZLWK�YLVXDOL]DWLRQ�RI�IODVKHV�RI�OLJKW������

7KH� %RDUG
V� FRQFOXVRU\� LQYRFDWLRQ� RI� XQVSHFLILHG� WUHDWPHQW� UHFRUGV� DQG� D� FRQFOXVRU\�

H[DPLQDWLRQ�UHSRUW�WR�UHMHFW�WKH�WHVWLPRQ\�RI�WKH�YHWHUDQ�DQG�KLV�ZLIH�KLJKOLJKWV�WKH�LQDGHTXDF\�RI�

LWV� VWDWHPHQW� RI� UHDVRQV� RU� EDVHV� IRU� LWV� GHFLVLRQ��0RUH� WKDQ� WKDW�� WKH�%RDUG
V� GLVPLVVDO� RI� WKH�

YHWHUDQ
V� OD\�HYLGHQFH� LOOXVWUDWHV� WKH� IOLS� VLGH�RI�Miller v. Wilkie²LW� LV� WKH� �LQGLFDWLRQ� WKDW� WKH�

%RDUG�IRXQG�>@�OD\�HYLGHQFH�QRW�FUHGLEOH��WKDW�UHQGHUV�Miller
V�SUHVXPSWLRQ�RI�DQ�LPSOLHG�ILQGLQJ�

RI� FUHGLELOLW\� LQDSSOLFDEOH� ��� �2I� FRXUVH�� D� YHWHUDQ
V� WHVWLPRQ\� DQG� RWKHU� HYLGHQFH� PD\� EH�

RXWZHLJKHG�E\�FRQWUDU\�HYLGHQFH�ZLWKRXW�LPSXJQLQJ�WKH�YHWHUDQ
V�FUHGLELOLW\��VXFK�DV�ZKHQ�WKH�

YHWHUDQ� GRHV� QRW� KDYH� WKH�PHGLFDO� NQRZOHGJH� WR� GLDJQRVH� GLVHDVH� RU� GHWHUPLQH� HWLRORJ\�� %XW�

FRPSHWHQFH�LV�QRW�DQ�LVVXH�KHUH²WKH�FDVH�WXUQV�RQ�WKH�HYLGHQFH�RI�ZKHWKHU�WKH�YHWHUDQ
V�FKURQLF�

KHDGDFKHV�OHDYH�KLP�H[KDXVWHG�RU�SRZHUOHVV��ZKLFK�QR�RQH�LV�EHWWHU�SRVLWLRQHG�WKDQ�WKH�YHWHUDQ�

DQG�KLV�ZLIH�WR�NQRZ�����7KHUH�ZDV�QR�SURSHU�IRXQGDWLRQ�IRU�WKH�%RDUG�WR�GUDZ�DGYHUVH�LQIHUHQFHV�

IURP�WKH�DEVHQFH�RI�DQ\�PHQWLRQ�RI�SURVWUDWLRQ�LQ�WKH�)HEUXDU\������DQG�0DUFK������PHGLFDO�

�
����5��DW���������
����5��DW��������������
����See Miller v. Wilkie�����9HW�$SS��������������������>$@EVHQW�DQ�LQGLFDWLRQ�WKDW�WKH�%RDUG�IRXQG�������OD\�HYLGHQFH�
QRW�FUHGLEOH��RU�KDG�D�UHDVRQ�QRW�WR�DGGUHVV�LWV�FUHGLELOLW\²VXFK�DV�>ILQGLQJ@�WKH�YHWHUDQ�QRW�FRPSHWHQW�WR�UHSRUW�WKH�
V\PSWRPV²ZH�ZLOO� FRQFOXGH� WKDW� WKH� %RDUG� IRXQG� WKH� OD\� HYLGHQFH� FUHGLEOH� �� �� �� ����� 2WKHU� -XGJHV� KDYH� QRWHG�
FLUFXPVWDQFHV�VLPLODU�WR�WKRVH�SUHVHQW�LQ�WKLV�FDVH��See Reynolds v. McDonough��1R����������������:/���������DW�
���9HW��$SS��)HE�������������PHP��GHF����7RWK��-���GHFODULQJ�WKDW�WKH�Miller�SUHVXPSWLRQ�GRHV�QRW�DSSO\�ZKHUH�WKH�
%RDUG�FOHDUO\� LQGLFDWHG� WKDW� WKH�YHWHUDQ
V�UHSRUW�ZDV�QRW�FUHGLEOH���Foster v. McDonough��1R����������������:/�
���������DW����9HW��$SS��-XQH������������PHP�GHF����0RRUPDQ��-���KROGLQJ�WKDW�Miller�GRHV�QRW�UHTXLUH�WKH�&RXUW�WR�
FRQFOXGH� WKDW� WKH�%RDUG�PDGH� DQ� LPSOLFLW� SRVLWLYH� FUHGLELOLW\� GHWHUPLQDWLRQ�ZKHQ� WKH�%RDUG�� LQ� GHWHUPLQLQJ� WKDW�
PHGLFDO�H[DPLQDWLRQV�ZHUH�WKH�PRVW�SUREDWLYH�HYLGHQFH��LQGLFDWHG�WKDW�LW�PDGH�DQ�LPSOLFLW�QHJDWLYH�FUHGLELOLW\�ILQGLQJ�
FRQFHUQLQJ�WKH�YHWHUDQ
V�VWDWHPHQWV���Taylor v. Wilkie��1R����������������:/����������DW����9HW��$SS��1RY������
�������PHP��GHF����/DXUHU��-���UHPDQGLQJ�WKH�FDVH�ZKHUH�WKH�%RDUG
V�WUHDWPHQW�RI�WKH�DSSHOODQW
V�VWDWHPHQWV�DOORZV�IRU�
PXOWLSOH�LQWHUSUHWDWLRQV���Benson v. Wilkie��1R����������������:/����������DW����9HW��$SS��0D\�����������PHP��
GHF��� �$OOHQ�� -��� UHPDQGLQJ� ZKHUH� WKH� %RDUG� GLVFXVVLRQ� FRXOG� �EH� UHDG� DV� PDNLQJ� D� QHJDWLYH� FUHGLELOLW\�
GHWHUPLQDWLRQ����
����See, e.g.� Barr v. Nicholson�� ��� 9HW�$SS�� ����� ���� ������� �KROGLQJ� WKDW� D� YHWHUDQ� LV� FRPSHWHQW� WR� UHSRUW� RQ�
REVHUYDEOH�V\PSWRPDWRORJ\���

�
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UHSRUWV�����7KH�%RDUG�FRXOG�QRW�PDNH� WKH� LPSOLFLW� DGYHUVH� FUHGLELOLW\�GHWHUPLQDWLRQ� LW� GLG�KHUH�

ZLWKRXW�YLRODWLQJ�LWV�REOLJDWLRQ�WR�H[SOLFLWO\�DQDO\]H�WKH�FUHGLELOLW\�RI�WKH�HYLGHQFH��DQG�HVSHFLDOO\�

WKDW� RI� WKH� HYLGHQFH� IDYRUDEOH� WR� WKH� YHWHUDQ�����7KLV� IDLOXUH� WR� IROORZ� IDLU� SURFHVV� SULQFLSOHV�

SUHVHQWV�WKH�PRVW�LQVLGLRXV�H[DPSOH�RI�WKH�FUHGLELOLW\�WUDS²DIIRUGLQJ�WKH�YHWHUDQ�QR�QRWLFH�RI�DQ\�

FUHGLELOLW\�FRQFHUQV�DQG�QR�RSSRUWXQLW\�WR�DGGUHVV�DQG�KDYH�WKH�GHFLVLRQPDNHU�FRQVLGHU�KLV�RU�KHU�

FUHGLELOLW\��VKURXGLQJ�WKRVH�VKRUWFRPLQJV�LQ�D�SUHWHQVH�RI�ZHLJKLQJ�SUREDWLYHQHVV������

Arneson� LOOXVWUDWHV� WKH� SRLQW� SUHFLVHO\�� ,I� VXEVWLWXWHG� %RDUG� PHPEHU� &DWLQR� IRXQG� WKH�

WHVWLPRQ\�E\�0U��)UDQW]LV�DQG�KLV�ZLIH�FRQFHUQLQJ�WKH�SURVWUDWLQJ�FRQVHTXHQFHV�RI�KLV�KHDGDFKHV�

FUHGLEOH��WKH�YHWHUDQ�ZRXOG�QRW�QHHG�FRQWHPSRUDQHRXV�PHGLFDO�FRUURERUDWLRQ�WR�VXEVWDQWLDWH�KLV�

FODLP�����$QG�HYHQ��>I@LQGLQJ�>WKH�YHWHUDQ
V@�WHVWLPRQ\�FUHGLEOH�DQG�\HW�DVVLJQLQJ�LW�OLWWOH�ZHLJKW�

FRXOG�YHU\�ZHOO�UHIOHFW�WKH�IDFW�WKDW�WKH�FUHGLELOLW\�DVVHVVPHQW�ZDV�EDVHG��LQ�SDUW��RQ�VHFRQG�KDQG�

FRQYH\DQFH� RU� UHFRUG� UHYLHZ�� DV� RSSRVHG� WR� SHUVRQDO� DVVHVVPHQW���� �6R� WKH� Arneson� &RXUW
V�

FRQFOXVLRQ�DSSOLHV�KHUH���5HJDUGOHVV��EHFDXVH� WKH�%RDUG
V�VWDWHPHQW� LV�XQFOHDU�DV� WR�ZKHWKHU� LW�

IRXQG�>WKH�YHWHUDQ
V@� WHVWLPRQ\�FRQFHUQLQJ� �� �� �� �KLV�V\PSWRPV�FUHGLEOH��� WKH�DUJXPHQW� WKDW� WKH�

%RDUG�GHFLVLRQ�LV�EDVHG�RQ�SUREDWLYH�ZHLJKW�DQG�QRW�FUHGLELOLW\��LV�ZLWKRXW�PHULW�������

�

*��7KH�&RXUW�6KRXOG�1RW�'HFOLQH�WR�&RQVLGHU�DQG�5HTXLUH�)DLU�3URFHVV�

7KH�PDMRULW\�GHFOLQHV�WR�FRQVLGHU�ZKHWKHU�WKH�YHWHUDQ�ZDV�GHQLHG�IDLU�SURFHVV�EHFDXVH�WKH�

YHWHUDQ
V�DWWRUQH\��GLG�QRW�PDNH�VXFK�DQ�DUJXPHQW�XQWLO�ZHOO�LQWR�WKH�DSSHDO������DQG�WKHQ��ODUJHO\�

�
����See Fountain v. McDonald�����9HW�$SS�������������������
����See Harvey v. Shulkin�����9HW�$SS�����������������Caluza v. Brown����9HW�$SS�������������������aff'd per curiam��
���)��G������)HG��&LU���������WDEOH����
����See generally�'DQLHO�/��1DJLQ��The Credibility Trap: Notes on a VA Evidentiary Standard�����8��0(0��/��5(9��
�����������������GHVFULELQJ�WKH�FUHGLELOLW\�WUDS�DV�WKH�SUDFWLFH�RI�DIIRUGLQJ�D�YHWHUDQ�QR�RSSRUWXQLW\�WR�UHVSRQG�WR�WKH�
%RDUG
V�FRQFHUQV�ZLWK�WKH�YHWHUDQ
V�FUHGLELOLW\�EHIRUH�WKH�%RDUG�QRWHV�WKHP�LQ�D�QHJDWLYH�GHFLVLRQ���7KH�RSDFLW\�PD\�
EH�PRWLYDWHG�E\�FRQFHUQ�IRU�YHWHUDQV
�IHHOLQJV�EXW�WKH�QDWLRQDO�JUDWLWXGH�IRU�YHWHUDQV
�VHUYLFH��VDFULILFH��DQG�VXIIHULQJ�
REOLJHV�WKH�%RDUG�PHPEHU�FRQGXFWLQJ�D�KHDULQJ��WR�H[SODLQ�IXOO\�WKH�LVVXHV�DQG�VXJJHVW�WKH�VXEPLVVLRQ�RI�HYLGHQFH�
ZKLFK�WKH�FODLPDQW�PD\�KDYH�RYHUORRNHG�DQG�ZKLFK�ZRXOG�EH�RI�DGYDQWDJH�WR�WKH�FODLPDQW
V�SRVLWLRQ���DV�ZHOO�DV�WR�
DVN�TXHVWLRQV��WR�H[SORUH�IXOO\�WKH�EDVLV�IRU�>WKH@�FODLPHG�HQWLWOHPHQW������&�)�5����������G�������������7KDW�REOLJDWLRQ�
JRHV�XQIXOILOOHG�ZKHQ�WKH�GHFLVLRQPDNHU�ZKR�LGHQWLILHV�DQG�UHVROYHV�WKH�LVVXHV�LV�VXEVWLWXWHG�DIWHU�WKH�KHDULQJ���
����Arneson�����9HW�$SS��DW������
����Id.�
����Id.�7KH�VLWXDWLRQ�LV�HYHQ�ZRUVH�EDVHG�RQ�WKH�%RDUG
V�LPSOLFLW�DGYHUVH�FUHGLELOLW\�GHWHUPLQDWLRQ���
����See�GLVFXVVLRQ�ante�S�����
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LQ�UHVSRQVH�WR�D�SUH�DUJXPHQW�RUGHU�WKH�&RXUW�LVVXHG������,�ZRXOG�QRW�VR�UHDGLO\�IRUHJR�RXU�MXGLFLDO�

UHVSRQVLELOLW\�IRU�WKH�IRXQGDWLRQ�RI�IDLUQHVV�RQ�ZKLFK�WKH�DGMXGLFDWLRQ�RI�YHWHUDQV
�FODLPV�UHVWV��

$V�DQ�LQLWLDO�PDWWHU��WKRXJK�,�VKDUH�WKH�PDMRULW\
V�FRQFHUQ�RYHU�WKH�WLPLQJ�DQG�WKRURXJKQHVV�

RI�WKH�DUJXPHQWV�RQ�WKH�YHWHUDQ
V�EHKDOI��,�ILQG�ZDLYHU�RI�WKH�YHWHUDQ
V�ULJKW�WR�IDLU�SURFHVV�WR�EH�

WRR�KDUVK�D�VDQFWLRQ��$QG�WKH�PDMRULW\�RYHUORRNV�IDFWXDO��SURFHGXUDO��DQG�VXEVWDQWLYH�UHDVRQV�ZK\�

ZDLYHU� LV� LQDSSURSULDWH�� )LUVW�� WKH� YHWHUDQ� DUJXHG� WR� WKH� %RDUG� &KDLUPDQ� �LQ� D� PRWLRQ� IRU�

UHFRQVLGHUDWLRQ���WKDW�WKH�%RDUG�HUUHG�EHFDXVH�WKH�9/-�ZKR�FRQGXFWHG�>KLV@�%RDUG�KHDULQJ�ZDV�

QRW� WKH� VDPH�9/-�ZKR� LVVXHG� WKH�GHFLVLRQ���$W� WKH�&RXUW�� WKH� YHWHUDQ
V� RSHQLQJ� DUJXPHQW� IRU�

UHYHUVDO�FKDOOHQJHG�WKH�%RDUG
V�DFWLRQ�WR�VZLWFK�9/-V��ZLWKRXW�SURYLGLQJ�QRWLFH������,Q�VR�GRLQJ��

WKH�YHWHUDQ�LQYRNHG�WKH�WRXFKVWRQH�RI�IDLUQHVV�LQ�YHWHUDQV�ODZ���QRWLFH�DQG�DQ�RSSRUWXQLW\�WR�EH�

KHDUG�DW�YLUWXDOO\�HYHU\�VWHS�LQ�WKH�SURFHVV������,Q�KLV�UHSO\�EULHI��WKH�YHWHUDQ�DUJXHG��WKDW�LW�ZDV�

ZURQJ�IRU�WKH�>%RDUG@�WR�VZLWFK�MXGJHV�RQ�D�YHWHUDQ�DIWHU�WKH�KHDULQJ��EXW�EHIRUH�GHFLGLQJ�WKH�FDVH���

,Q�WKLV�FRQWH[W���ZURQJ��LV�V\QRQ\PRXV�ZLWK��XQIDLU������7KHQ�WKH�&RXUW�RUGHUHG�WKH�SDUWLHV�WR�EH�

SUHSDUHG�WR�GLVFXVV�WKH�LPSDFW�RI�Arneson�DQG�KRZ�WKH�SULQFLSOH�RI�IDLU�SURFHVV�DSSOLHV�WR�WKLV�FDVH��

DQG� VXFK� D� GLVFXVVLRQ� HQVXHG� DW� RUDO� DUJXPHQW�� 'HFOLQLQJ� WR� FRQVLGHU� WKH� LVVXHV�ZH� UDLVHG� LV�

LQFRQJUXRXV�ZLWK�WKDW�RUGHU���

$W� RUDO� DUJXPHQW�� WKH� YHWHUDQ
V� FRXQVHO� FRQWHQGHG²LQ� WKH� IDFH� RI� WKH� PDMRULW\
V� WKHQ�

H[SUHVVHG�FRQWUDU\�RSLQLRQV²WKDW��Arneson�DQG�LWV��IDLU�SUDFWLFH��GLVFXVVLRQ��VKRXOG�VWDQG�DV�WKH�

ODZ������WKH�QHZ�YHUVLRQ�RI�VHFWLRQ������GRHVQ
W�VD\�WKDW�WKH�%RDUG�LV�DOORZHG�WR�VZLWFK�MXGJHV²

VHFWLRQ������GRHVQ
W�DGGUHVV�ZKR�SUHVLGHV�DW�DOO�����VHFWLRQ������VWLOO�DSSOLHV�DQG�WKH�PHPEHU�ZKR�

ZDV�DVVLJQHG�WR�WKH�SURFHHGLQJ��ZKLFK�ZRXOG�LQFOXGH�WKH�KHDULQJ��GLG�QRW�PDNH�D�GHWHUPLQDWLRQ��

����See�GLVFXVVLRQ�ante�S������
����$SSHOODQW
V�%U��DW����
����Thurber����9HW�$SS��DW������
����$� �ZURQJ�� LV� �DQ� LQMXULRXV�� XQIDLU�� RU� XQMXVW� DFW���Wrong��0(55,$0�:(%67(5�21/,1(�� KWWSV���ZZZ�PHUULDP�
ZHEVWHU�FRP�GLFWLRQDU\�ZURQJ� �ODVW� DFFHVVHG� -XQH� ��� ������� see Wrong�� &$0%5,'*(� ',&7,21$5<� 21/,1(��
KWWSV���GLFWLRQDU\�FDPEULGJH�RUJ�XV�GLFWLRQDU\�HQJOLVK�ZURQJ��ODVW�DFFHVVHG�-XQH�����������GHILQLQJ��ZURQJ��DV��DQ�
XQIDLU�DFWLRQ�����United States v. Brunson�����0�-������������$�&�0�5�������� ��7KH�ILUVW�GLFWLRQDU\�GHILQLWLRQ� IRU�

ZURQJIXO
� LV� 
IXOO� RI� ZURQJ�� ,1-85,286�� 81-867�� 81)$,5� �� >H�J�@�� D� ZURQJIXO� DFW��
�� �DOWHUDWLRQ� LQ� RULJLQDO��
�TXRWLQJ�:(%67(5
6�7+,5'�1(:�,17(51$7,21$/�',&7,21$5<����������������
����2$�DW������������������������
����2$�DW�����������������������������������������
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DV�UHTXLUHG�����Smith�VD\V�WKDW�IDLU�SURFHVV�UHTXLUHV�WKH�%RDUG��ZKHQ�LW��FKDQJHV�LWV�SRVLWLRQ�LQ�D�

ZD\�WKDW
V�PDWHULDO�WR�WKH�RXWFRPH�RI�WKH�FDVH���WR�JLYH�WKH�YHWHUDQ�QRWLFH�DQG�DQ�RSSRUWXQLW\�WR�

UHVSRQG�����Arneson�GLVFXVVHV�IDLU�SURFHVV�LQ�D�VLWXDWLRQ�WKH�VDPH�DV�WKH�VLWXDWLRQ�KHUH�DQG�VD\V�LW�

LV�YHU\�LPSRUWDQW��WKDW�WKH�LQGLYLGXDO�ZKR�PDNHV�WKH�GHFLVLRQ�KDV�WKH�RSSRUWXQLW\�WR�VHH�DQG�KHDU�

WKH�YHWHUDQ��DQG�ZLWQHVV�DQG��FDQ�DVVLJQ�FUHGLELOLW\�GHWHUPLQDWLRQV�IURP�WKDW�WHVWLPRQ\�������WKH�

HQWLUH�SRLQW�RI�WKH�RI�WKH�IDLU�SURFHVV�GLVFXVVLRQ�LQ�WKH�Arneson�GHFLVLRQ�ZDV�WKDW�LW�VWLOO�IDOOV�RQ�WKH�

IDFW�WKDW�WKH�SHUVRQ�ZKR��������ZULWHV�>WKH�GHFLVLRQ@�VKRXOG�EH�D�SHUVRQ�ZKR�JRW�WR�VHH�WKH�ZLWQHVV�

IRU�>KLPVHOI�RU�KHUVHOI@������DQG�LI�WKH�%RDUG�VZLWFKHV�MXGJHV�LW�PXVW�JLYH��QRWLFH�WR�WKH�YHWHUDQ�

ZLWK�>DQ@�RSSRUWXQLW\�WR�UHVSRQG�DQG�LI�WKH�YHWHUDQ�DVNV�IRU�D�QHZ�KHDULQJ�WKHQ�WKH�KHDULQJ�ZLOO�EH�

KHOG������6R�WKH�PDMRULW\
V�DOOHJDWLRQ�WKDW�WKLV�GLVVHQW��DVNV�WKH�&RXUW�WR�������VWHS�LQWR�WKH�VKRHV�RI�

WKH�DGYRFDWH�DQG�DGYDQFH�D�WKHRU\�QRW�UDLVHG�E\�WKH�DSSHOODQW�����LV�ZURQJ��7KH�YHWHUDQ�PHW�RU�

H[FHHGHG�WKH�PDMRULW\
V�VWDQGDUG�E\�UDLVLQJ��VRPH�VHPEODQFH�RI�DQ�DUJXPHQW�������

�>7@KH�UHIXVDO�WR�FRQVLGHU�DUJXPHQWV�QRW�UDLVHG�LV�D�VRXQG�SUXGHQWLDO�SUDFWLFH�������>EXW@�WKHUH�

DUH�WLPHV�ZKHQ�SUXGHQFH�GLFWDWHV�WKH�FRQWUDU\������$QG�LW�LV�EH\RQG�GLVSXWH�WKDW��WKH�FRXUW�LV�QRW�

OLPLWHG�WR�WKH�SDUWLFXODU�OHJDO�WKHRULHV�DGYDQFHG�E\�WKH�SDUWLHV��EXW�UDWKHU�UHWDLQV�WKH�LQGHSHQGHQW�

SRZHU�WR�LGHQWLI\�DQG�DSSO\�WKH�SURSHU�FRQVWUXFWLRQ�RI�JRYHUQLQJ�ODZ������7KHUH�DUH�DOVR�VRXQG�

�
����2$�DW�������������������������
����2$�DW�������������
����2$�DW��������������
����2$�DW������������
����2$�DW������������
����See�ante�QRWH�����$QG�WKH�FDVH�WKH�PDMRULW\�FLWHV�LV�LQDSSRVLWH��,Q�Sineneng-Smith��WKH�6XSUHPH�&RXUW�DGGUHVVHG�
WKH�1LQWK�&LUFXLW
V��UDGLFDO�WUDQVIRUPDWLRQ��RI�WKH�FDVH�E\�WDNLQJ�LW�RYHU��DQG�DIWHU�WKH�SDUWLHV�KDG�EULHIHG�WKH�FDVH��
RUGHULQJ�IXUWKHU�EULHILQJ²QRW�E\�WKH�SDUWLHV�EXW�E\�WKUHH�RUJDQL]DWLRQV²WR�DGGUHVV�LVVXHV�WKH�SDUWLHV�KDG�QRW�UDLVHG��
DQG�WKHQ�WKH�6XSUHPH�&RXUW�GHFLGHG�WKH�FDVH�EDVHG�RQ�RQH�RI�WKRVH�LVVXHV������6��&W������������������������+HUH��
�>X@QOLNH�WKH�1LQWK�&LUFXLW�LQ�Sineneng-Smith��WKH�&RXUW�GLG�QRW�VLGHOLQH�WKH�SDUWLHV�LQ�IDYRU�RI�VROLFLWLQJ�DUJXPHQWV�
IURP�VWUDQJHUV�WR�WKH�OLWLJDWLRQ��5DWKHU��WKH�&RXUW�DVNHG�WKH�SDUWLHV²DQG�RQO\�WKH�SDUWLHV²WR�DGGUHVV�WKH�LVVXHV�WKDW�LW�
IHOW� QHHGHG� DGGUHVVLQJ���United States v. Powell�� ���� )�� 6XSS�� �G� ����� ���� Q���� �(�'��9D�� ������� ,Q� WKH� DFWXDO�
FLUFXPVWDQFHV�RI�WKH�YHWHUDQ
V�FDVH��ZH�VKRXOG�GHFOLQH�WKH�PDMRULW\
V��LQYLWDWLRQ�WR�WXUQ�LQDUWIXO�EULHILQJ�LQWR�ZDLYHU���
GHFOLQH��WR�DGRSW�WKH�MXGLFLDO�EOLQGHUV��WKH�PDMRULW\�IDYRUV��DQG�H[HUFLVH�RXU�GLVFUHWLRQ�WR�LGHQWLI\�DQG�DSSO\�WKH�ODZ��
EHFDXVH�DOORZLQJ�WKH�%RDUG
V��GHFLVLRQ�WR�VWDQG�ZRXOG�VHULRXVO\�XQGHUPLQH�WKH�LQWHJULW\�DQG�SHUFHLYHG�IDLUQHVV�RI�RXU�
MXGLFLDO�V\VWHP���See United States v. McReynolds������)��G���������������WK�&LU������������
����See ante�QRWH�����
����Davis v. United States������8�6�������������������6FDOLD��-���FRQFXUULQJ���
����Kamen v. Kemper Fin. Servs., Inc.������8�6�����������������see Mason v. Shinseki�����9HW�$SS�����������������
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SUXGHQWLDO�UHDVRQV�IRU�GHFOLQLQJ�WR�FRQVLGHU�XQGHYHORSHG�DUJXPHQWV�ZKHQ�WKH�&RXUW�FDQQRW�GLVFHUQ�

WKH�DOOHJDWLRQ�RI�HUURU�����$QG�WKH�&RXUW�VKRXOG�QRW�GLFWDWH�OLWLJDWLRQ�VWUDWHJ\�RU�WDFWLFV�WKDW�IDOO�

ZLWKLQ�WKH�UXOHV�RI�IDLU�SOD\�����1HLWKHU�FRQFHUQ�LV�SUHVHQW�KHUH��EXW�VRPH�LPSRUWDQW�YHWHUDQV�ODZ�

SULQFLSOHV�WKDW�VKRXOG�JHW�WKH�&RXUW
V�DWWHQWLRQ�DUH������

2QH� LPSRUWDQW� SULQFLSOH� LV� WKH� GXW\� WR� JHQHURXVO\� FRQVWUXH� YHWHUDQV
� SOHDGLQJV�� �7KH�

*RYHUQPHQW
V�LQWHUHVW�LQ�YHWHUDQV�FDVHV�LV�WKDW�MXVWLFH�EH�GRQH��DQG�WKH�V\VWHPLF�IDLUQHVV�HVVHQWLDO�

IRU� VHFXULQJ� MXVWLFH� LQFOXGHV� D�GXW\� WR� FRQVWUXH�YHWHUDQV
� VXEPLVVLRQV� V\PSDWKHWLFDOO\������7KLV�

SULQFLSOH�DOVR�UHTXLUHV�WKH�&RXUW�WR�OLEHUDOO\�FRQVWUXH�UHSUHVHQWHG�YHWHUDQV
�SURFHGXUDO�DUJXPHQWV��

SDUWLFXODUO\�ZKHUH��DV�KHUH��WKH�YHWHUDQ�UDLVHG�WKH�DUJXPHQW�EHIRUH�WKH�%RDUG������

0RVW�LPSRUWDQWO\���>W@KLV�&RXUW
V�FDVHODZ�UHTXLUHV�XV�WR�HQVXUH�FRPSOLDQFH�ZLWK�UHDVRQDEOH�

QRWLFH�DQG� IDLU�SURFHVV������6R� WKH�&RXUW�KDG�DQ�obligation� WR�DGGUHVV� WKH� IDLU�SURFHVV� LVVXHV²

HVSHFLDOO\�LQ�OLJKW�RI�Arneson��ZKLFK�WKH�6HFUHWDU\�FLWHG�LQ�KLV�EULHI���7KH�OHVVRQ�WDXJKW�DW�$UP\�

MXGJHV
� VFKRRO²�VWD\� LQ�\RXU� ODQH�²LV� D� VRXQG�RQH��EXW� WKH� ODQH�RI� DSSHOODWH� MXGJHV� LQFOXGHV�

LGHQWLI\LQJ� DQG� DSSO\LQJ� WKH�SURSHU� FRQVWUXFWLRQ�RI� JRYHUQLQJ� ODZ�����$QG�ZH�GR� WKH�SDUWLHV� D�

GLVVHUYLFH�LI�ZH�GRQ
W�HQJDJH�WKHP�RQ�WKH�LVVXHV�DW�RUDO�DUJXPHQW²DQG�ZH�DOVR�LQFUHDVH�WKH�ULVN�

RI�D�PLVWDNH��ERUQ�RI�PLVXQGHUVWDQGLQJ��WKDW�DGYHUVHO\�DIIHFWV�RXU�MXULVSUXGHQFH��7KH�&RXUW�LV�DQ�

LQGHSHQGHQW�MXGLFLDO�ERG\�WKDW�GRHVQ
W�ZRUN�IRU�9$��DQG�LWV�MXGJHV�DUH�QHLWKHU�YHWHUDQV
�DGYRFDWHV�

QRU�DJHQF\�DSRORJLVWV�����%XW�MXGJHV�GR�QRW�EHFRPH�DGYRFDWHV�RU�DSRORJLVWV�E\�VWDWLQJ�D�YLHZ�RI�

����See Locklear v. Nicholson�����9HW�$SS����������������������
����See Ashley v. Derwinski����9HW�$SS�������������������
����See Mason�����9HW�$SS��DW�����.DVROG��-���GLVVHQWLQJ���
����Perciavalle v. McDonough�����9HW�$SS�����������������
����Scott v. McDonald������)��G�������������)HG��&LU����������7R�KROG�WKDW�D�YHWHUDQ�IRUIHLWV�KLV�ULJKW�WR�KDYH�KLV�
FODLPV�UHDG�V\PSDWKHWLFDOO\�LI�KH�VHHNV�DVVLVWDQFH��IURP�DQ�DWWRUQH\�PLJKW�GLVFRXUDJH�YHWHUDQV�IURP�VHHNLQJ�VXFK�
DVVLVWDQFH��See Comer v. Peake������)��G�������������)HG��&LU���������
����Roberts v. McDonald�����9HW�$SS�������������������see Holliday v. Principi�����9HW�$SS��������������������>%@RWK�
WKH�)HGHUDO�&LUFXLW
V�DQG�WKLV�&RXUW
V�FDVHODZ�UHTXLUH�XV�WR�HQVXUH�FRPSOLDQFH�ZLWK�IDLU�SURFHVV�����overruled on other 
grounds by Kuzma v. Principi������)��G�������)HG��&LU���������Castellano v. Shinseki�����9HW�$SS������������������
��,Q�WKH�FRQWH[W�RI�YHWHUDQV�FODLPV�DQG�EHQHILWV��RXU�DQDO\VLV�LV�JXLGHG�E\�WKH�GLFWDWHV�RI�IDLU�SURFHVV������7KH�MXGLFLDU\�
������LV�SHFXOLDUO\�HTXLSSHG�WR�DFW�DV�WKH�JXDUGLDQ�RI�IDLU�SURFHVV�����Moore-McCormack Lines, Inc. v. United States��
����)��G�����������&W��&O���������ZKHQ�WKH�)HGHUDO�&LUFXLW�ZDV�FUHDWHG�LQ�������WKH�MXGJHV�RI�WKH�&RXUW�RI�&ODLPV�
FRQWLQXHG�LQ�RIILFH�DV�MXGJHV�IRU�WKH�)HGHUDO�&LUFXLW��)HGHUDO�&RXUWV�,PSURYHPHQW�$FW�RI�������3XE��/��1R������������
��������6WDW�������������
����See�Kamen.������8�6��DW�����
����See, e.g.� Am. Legion v. Nicholson�����9HW�$SS����������������&RQJUHVV�HVWDEOLVKHG�WKLV�&RXUW�XQGHU�$UWLFOH�,�RI�
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WKH�ODZ�WKDW�FRLQFLGHV�ZLWK�WKDW�RI�D�SDUW\��RU�E\�DVNLQJ�WRXJK�TXHVWLRQV�WKDW�LQGLFDWH�WKH�MXGJH
V�

YLHZ�RI�WKH�FDVH�RU�TXHVWLRQV�DERXW�D�SRVLWLRQ�WKDW�D�SDUW\�KDV�RQO\�DOOXGHG�WR²ZKHWKHU�LW�LV�WKDW�

WKH�DSSHOODQW�ZDV�GHQLHG�IDLU�SURFHVV�RU�WKDW�WKH�DSSHOODQW�ZDLYHG�KLV�IDLU�SURFHVV�DUJXPHQW�E\�QRW�

UDLVLQJ�LW�LQ�KLV�EULHIV�����:H�PXVW�EH�XQELDVHG��QRW�XQLQWHUHVWHG����

+� &RQFOXVLRQ

9HWHUDQV
�HQWLWOHPHQW�WR�IDLU�SURFHVV�LQ�WKH�DGMXGLFDWLRQ�RI�WKHLU�FODLPV�LV��WKH�EHGURFN��RI�

WKH�YHWHUDQV�EHQHILWV�V\VWHP�����,Q�OLJKW�RI�WKH�SUHYDOHQFH�RI�GHWHUPLQDWLRQV�EDVHG�RQ�HYLGHQFH�WKDW�

�LV�FLUFXPVWDQWLDO�DW�EHVW������WKH�LPSRUWDQFH²WR�ERWK�LQGLYLGXDO�YHWHUDQV�DQG�V\VWHPLF�IDLUQHVV²

RI�WKH�ULJKW�WR�DQ�RSSRUWXQLW\�WR�SURYLGH�GLUHFW�HYLGHQFH�WR�WKH�%RDUG�PHPEHU�GHFLGLQJ�WKH�YHWHUDQ
V�

FDVH�FDQQRW�EH�RYHUVWDWHG��0U��)UDQW]LV�ZDV�GHQLHG�WKDW�RSSRUWXQLW\��,W�LV�EH\RQG�TXHVWLRQ�WKDW�0U��

)UDQW]LV
V�LQDELOLW\�WR�SHUVRQDOO\�WHVWLI\�EHIRUH�KLV�IDFWILQGHU�PD\�KDYH�VLJQLILFDQWO\�DIIHFWHG�WKH�

RXWFRPH� RI� KLV� FODLP�����,� FDQQRW� MRLQ� P\� GLVWLQJXLVKHG� FROOHDJXHV� LQ� WXUQLQJ� D� EOLQG� H\H� WR�

Arneson�DQG�WKH�YHWHUDQ
V�ULJKW�WR�D�PHDQLQJIXO�KHDULQJ�EHIRUH�WKH�%RDUG�PHPEHU�ZKR�GHFLGHV�KLV�

IDWH��:KHQ�ZH�IRUHJR�IDLU�SURFHVV��LW�LV�SDVW�WLPH�IRU�FRQFHUQ�RYHU�WKH�QDWXUH�RI�WKH�YHWHUDQV�EHQHILWV�

V\VWHP�����,�UHVSHFWIXOO\�GLVVHQW��

WKH�8�6��&RQVWLWXWLRQ�WR�SURYLGH�RXU�QDWLRQ
V�YHWHUDQV�DQG�WKHLU�IDPLOLHV�ZLWK�LQGHSHQGHQW�MXGLFLDO�UHYLHZ�RI�%RDUG�
GHFLVLRQV�����Wisner v. West�����9HW�$SS��������������������>7KH�&RXUW
V@�DGMXGLFDWLRQ�RI�YHWHUDQV
�FODLPV�LV�D�MXGLFLDO�
DFWLYLW\��LQGHSHQGHQW�RI�WKH�6HFUHWDU\
V�SRVLWLRQ�����aff'd sub nom. Abbs v. Principi������)��G�������)HG��&LU���������
����7KH�IRUPHU�LV�WKH�HVVHQFH�RI�WKH�PDMRULW\
V�DOOHJDWLRQ�DJDLQVW�WKH�GLVVHQW��WKH�ODWWHU�ZDV�WKH�PDMRULW\
V�VXJJHVWLRQ�WR�
WKH�6HFUHWDU\�DW�RUDO�DUJXPHQW��2$�DW��������������$V�SUHYLRXVO\�LQGLFDWHG��WKH�PDMRULW\�PDGH�FOHDU�LWV�YLHZV�UHJDUGLQJ�
VWDWXWRU\� FRQVWUXFWLRQ�� IDLU�SURFHVV�� DQG� WKH� FUHGLELOLW\�GHWHUPLQDWLRQ�ZKLOH�TXHVWLRQLQJ� WKH�YHWHUDQ
V� FRXQVHO��See 
discussion�supra�SS���������
����Roberts v. Shinseki�����9HW�$SS�������������������+DJHO��-���FRQFXUULQJ�LQ�SDUW���aff'd in part������)��G�������)HG��
&LU���������
����Hodge������)��G�DW�������
����See Arneson�����9HW�$SS��DW������
����See�0LFKDHO�3��$OOHQ��Due Process and the American Veteran: What the Constitution Can Tell Us About the 
Veterans' Benefits System�����8��&,1��/��5(9��������������������,I�WKH�V\VWHP�WKHVH�YHWHUDQV�KDYH�WR�
QDYLJDWH
�LV�RQH�
LQ�ZKLFK� WKH�9$� LV� DFWXDOO\� DFWLQJ� LQ� WKHLU� LQWHUHVW� LQ� D�SUR�FODLPDQW�� QRQ�DGYHUVDULDO�PDQQHU�� >D@� GLVWULFW� MXGJH
V�
FRQFHUQ�>RYHU�WKH�ODUJH�SHUFHQWDJH�RI�PLOLWDU\�PHPEHUV�ZLWK�UHODWLYHO\�OLWWOH�IRUPDO�HGXFDWLRQ@�LV�PLVSODFHG��,I��RQ�WKH�
RWKHU�KDQG��WKH�SURFHVV�LV�QRQ�DGYHUVDULDO�LQ�QDPH�RQO\��WKH�MXGJH
V�FRQFHUQ�LV�RQH�ZH�VKRXOG�DOO�VKDUH�����
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