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STATEMENT OF RELATED CASES

Pursuant to Rule 47.5 of this Court’s Rules, counsel for respondent-appellant
states that she is unaware of any other appeal from this civil action that previously
has been before this Court or any other appellate court under the same or similar
title. Counsel is aware of one other case pending in this court that may directly
affect or be affected by the Court’s decision in this appeal: Sullivan v. Sec’y of
Veterans Affairs, No. 2020-2193 (Fed. Cir.).

STATEMENT OF JURISDICTION

On April 19, 2021, the United States Court of Appeals for Veterans Claims
(Veterans Court) issued an order granting a petition for a writ of mandamus on
behalf of a class to require appeals of adverse decisions pertaining to the
Department of Veterans Affairs’ (VA) Program of Comprehensive Assistance for
Family Caregivers (PCAFC) to be entertained by the Board of Veterans’ Appeals
(board). Appx2-14. The Veterans Court entered judgment in this case on October
6,2021. Appxl. This Court has jurisdiction over this appeal of a Veterans Court

decision granting a petition for a writ of mandamus under 38 U.S.C. § 7292(a), (c).
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FEDERAL CIRCUIT

JEREMY BEAUDETTE )
MAYA BEAUDETTE, )
)
Claimants-Appellees, )
)

V. )  No.2022-1264
)
DENIS MCDONOUGH, )
Secretary of Veterans Affairs, )
)
Respondent-Appellant. )

BRIEF FOR RESPONDENT-APPELLANT

STATEMENT OF THE ISSUES

1. Whether the United States Court of Appeals for Veterans Claims
(Veterans Court) erred in issuing a writ of mandamus that did not aid its exercise
of actual or prospective jurisdiction, but rather expanded it.

2. Whether the Veterans Court erred when it held that claimants-
appellees Jeremy and Maya Beaudette, acting on behalf of a class, were entitled to
a writ of mandamus because they: 1) did not have adequate alternative means to

obtain their desired relief; and 2) had a clear and indisputable right to the writ.
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STATEMENT OF THE CASE SETTING FORTH RELEVANT FACTS

L. Nature Of The Case

Respondent-appellant Denis McDonough, Secretary of Veterans Affairs,
appeals the April 19, 2021 decision of the Veterans Court in Beaudette v.
McDonough, No. 20-4961, in which that court granted a petition for writ of
mandamus filed by the Beaudettes on behalf of a class of claimants to allow the
Board of Veterans’ Appeals (board) to hear appeals of adverse decisions pertaining
to the Department of Veterans Affairs’ (VA) Program of Comprehensive
Assistance for Family Caregivers (PCAFC). Appx2-14. The Veterans Court
entered judgment in the case on October 6, 2021. Appxl.

I1. Statement Of Facts And Course Pf Proceedings Below

A. Relevant Statutory And Regulatory Backeround

1. VA’s Regulation Exempts Medical Determinations From Board
Review

As a general matter, VA benefits decisions are subject to board review
pursuant to section 7104(a) of the Veterans Judicial Review Act (VJIRA), enacted
in 1988.! See 38 U.S.C. § 7104(a). But in 1983, VA issued a regulation which

stated that “medical determinations” of the VA Department of Medicine and

! Board review of benefits decisions was available prior to the VIRA as

well. See 38 U.S.C. § 4004(a) (1988).
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Surgery? were not subject to board review. See 38 C.F.R. § 19.3(b) (1983)
(“[m]edical determinations, such as determinations of the need for and
appropriateness of specific types of medical care and treatment for an individual,
are not adjudicative matters and are beyond the Board’s jurisdiction.”).

This regulation predated the passage of the VIRA; however, in 1992 (post-
VJRA), VA issued a revised version of the regulation, which continued the explicit
prohibition on the board’s jurisdiction over medical determinations made by the
Veterans Health Administration (VHA). See 38 C.E.R. § 20.101(b) (1992). In
2019, the prohibition was redesignated as 38 C.F.R. § 20.104(b). See 84 Fed. Reg.

138 (Jan. 18, 2019), 38 C.F.R. § 20.104(b) (“Medical determinations, such as

determinations of the need for and appropriateness of specific types of medical
care and treatment for an individual, are not adjudicative matters and are beyond
the Board’s jurisdiction.”). Typical, though non-exclusive, examples of medical
determinations are “whether a particular drug should be prescribed, whether a
specific type of physiotherapy should be ordered, and similar judgmental treatment
decisions with which an attending physician may be faced.” Id. The regulation,

and the prohibition on board review of medical determinations, exists to this day.

2 The VA Department of Medicine and Surgery is now the Veterans Health
Administration, which administers PCAFC (via the Caregiver Support Program).
See VA Caregiver Support Program, U.S. Dep’t of Veterans Affairs,
https://www.caregiver.va.gov (June 21, 2022).
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2. Congress Passes The Caregiver Act

In 2010, against the backdrop of the longstanding VA regulation excepting
medical determinations from board review and almost two decades after enactment
of the VIRA, Congress enacted section 1720G of title 38 of the United States Code
through the Caregivers and Veterans Omnibus Health Services Act of 2010
(Caregiver Act), which, among other things, required VA to establish a Program of
Comprehensive Assistance for Family Caregivers (PCAFC) for family caregivers
of eligible veterans who have a serious injury incurred or aggravated in the line of
duty on or after September 11, 2001. See Pub. L. No. 111-163, 124 Stat. 1130
(2010).

Pursuant to the Caregiver Act, PCAFC provides family caregivers of eligible
veterans certain benefits, such as training, respite care, counseling, technical
support, certain beneficiary travel, a monthly personal caregiver stipend, and
access to health care (if qualified) through the Civilian Health and Medical
Program of the Department of Veterans Affairs. See 38 U.S.C. § 1720G(a)(3).
Section 1720G(a)(2) of the Act sets forth the eligibility requirements, further
elaborated by VA through its regulations at part 71 of title 38 of the Code of

Federal Regulations (2011). See 76 Fed. Reg. 26,148 (May 5, 2011), as amended

by 80 Fed. Reg. 1,357 (Jan. 9, 2015).

Importantly, section 1720G(c)(1), titled “Construction,” specifies that “[a]
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decision by [VA] under this section affecting the furnishing of assistance or
support shall be considered a medical determination.” (emphasis added).
3. VA Makes Clear Its Interpretation That, Pursuant To Section

1720G(c)(1), PCAFC Determinations Are Not Eligible For
Board Review

In 2011, shortly after passage of the Caregiver Act, Congress, as part of a
hearing regarding implementation of 38 U.S.C. § 1720G, posed the question to
VA: “How can a veteran or caregiver appeal an adverse medical or legal
decision?” Implementation of Caregiver Assistance: Moving Forward: Hearing
before the Subcommittee on Health of the U.S. House of Representatives
Committee on Veterans’ Affairs, 112 Cong. 1 (2011).3

By written response to Congress, VA explained that:

A veteran can appeal an adverse decision through VA’s
clinical appeals process. 38 U.S.C. 1720G(c)(1) specifies
that, “[a] decision by the Secretary under this section
affecting the furnishing of assistance or support shall be
considered a medical determination.” Consequently, all
decisions regarding eligibility for, and the provision of
benefits under, the Caregiver program will be considered
medical determinations, appealable through the clinical
appeals process, as defined by the Veterans Health
Administration (VHA) Directive 2006-057. . . .

In accordance with 38 CFR Sec. 20.101(b), which
discusses the Board of Veterans’ Appeals as they relate to
determinations made by VHA, clinical decisions
concerning a veteran’s need for medical care or the type

3 Available at https://www.govinfo.gov/content/pkg/CHRG-
112hhrg68452/html/CHRG-112hhrg68452.htm.
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of medical treatment needed in a particular patient case

are not within the Board’s jurisdiction; as a result, such

clinical decisions may not be appealed to the Board of

Veterans' Appeals.
Id. (emphasis added).

In 2015, VA issued a final rule implementing regulations to govern PCAFC.
See 80 Fed. Reg. 1,357 (Jan. 9, 2015). In its final rule, and in response to
comments requesting further information addressing a veteran’s or caregiver’s
right to appeal PCAFC decisions, VA reiterated its interpretation of section
1720G(c)(1) as exempting PCAFC decisions from board review, citing both the
VA regulation and the “medical determination” language of section 1720G(c)(1).
As VA explained, “all determinations that affect the furnishing of assistance

or support through the through the programs under 38 U.S.C. 1720G are medical
determinations as a matter of law, and as such may not be adjudicated in the
standard manner as claims associated with veterans’ benefits.” 80 Fed. Reg. at
1,366. VA further stated that ““it is reasonable to infer that Congress knew that
medical determinations were not appealable under [section] 20.101, and
subsequently used that precise phrase in the statute to limit appeals of decisions in
the [PCAFC].” Id.

4. Congress Passes VA MISSION Act, Which Significantly

Amends The PCAFC, But Does Not Alter The “Medical
Determination” Language

In 2018, subsequent to VA’s clear statements interpreting section
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1720G(c)(1) as excluding PCAFC decisions from board review, Congress passed
the John S. McCain III, Daniel K. Akaka, and Samuel R. Johnson VA Maintaining
Internal Systems and Strengthening Integrated Outside Networks Act of 2018 (VA
MISSION Act). See Pub. L. No. 115-182, 132 Stat. 1393 (2018). The VA
MISSION Act extensively amended 38 U.S.C. § 1720G by expanding eligibility
for PCAFC to family caregivers of eligible veterans who incurred or aggravated a
serious injury in the line of duty before September 11, 2001, establishing new
benefits for designated primary family caregivers of eligible veterans, and making
other changes affecting PCAFC eligibility and VA’s evaluation of PCAFC
applications. Id.

The VA MISSION Act did not, however, alter section 1720G(c)(1), which
construes PCAFC decisions “affecting the furnishing of assistance or support” as
“medical determination[s].” 38 U.S.C. § 1720G(¢c)(1).

In 2020, VA issued a final rule implementing the changes made to the
PCAFC by the VA MISSION Act. See 85 Fed. Reg. 46,226 (July 31, 2020). In
response to comments arguing for board review of some or all PCAFC decisions,
VA reiterated its position that “Congress specifically intended to further limit
review of PCAFC determinations” through the “medical determination” language

set forth in 38 U.S.C. § 1720G(c)(1). 85 Fed. Reg. at 46,286. In addition, VA

repeated that “[t]he plain language of section 1720G(c)(1) removes any doubt that
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Congress intended to insulate even decisions of eligibility from appellate review
under [PCAFC.]” Id. (citing 80 Fed Reg. at 1,366). VA also pointed to VHA
Directive 1041, which governs the appeal of VHA clinical decisions, including
PCAFC determinations. Id. at 46,287.

In late 2020, after VA published its final rule in the Federal Register,
Congress passed the Transparency and Effective Accountability Measures for
Veteran Caregivers Act (TEAM Veteran Caregivers Act), which further amended
38 U.S.C. § 1720G by requiring VA to notify individuals regarding PCAFC
decisions with standardized letters and to prescribe requirements related to the
discharge of veterans from the program, but which, again, did not change the
“medical determinations” language present in section 1720G(c)(1).

B. The Clinical Appeals Process For PCAFC Determinations

VHA Directive 1041, the most current version of which issued in 2020,
outlines the appeals process for VHA clinical decisions, including those deemed

“medical determinations.” See VHA Publications: Appeal of Veterans Health

Administration Clinical Decisions, 11 - AUSH for Clinical Services, available at

https://www.va.gov/vhapublications/publications.cfm?pub=1; see also Appx23-33
(the 2016 version which was in effect at the time the Beaudettes pursued the
Clinical Appeals Process). As described in the current directive, as well as its

preceding versions, the Clinical Appeals Process consists of two levels of review.
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Id. While the 2020 version includes a unique and tailored process for PCAFC
decisions, before that (including during the Beaudettes’ appeal process), appeals of
PCAFC decisions not resolved at the facility level could be appealed to the
Veterans Integrated Service Network (VISN), which might also allow for prompt,
impartial review of disputed medical determinations by a non-VHA, external
reviewer. Appx23-33.
VA explained this process to Congress in 2011 when answering its questions

regarding appeals of adverse PCAFC decisions:

In the context of the Program of Comprehensive

Assistance for Family Caregivers, the veteran (or

designated representative) can appeal a medical decision

by requesting a facility-level document review. If the

veteran is not satisfied with the decision, he or she may

appeal to the Veterans Integrated Service Network

(VISN).

The VISN's clinical panel will review the veteran's record

along with other documentation and make a

recommendation to the VISN Director. The VISN panel

can also request an independent external review at any

time during the process.
Implementation of Caregiver Assistance: Moving Forward: Hearing Before the
Subcommittee on Health of the U.S. House of Representatives Committee on
Veterans’ Affairs, 112 Cong. 1 (2011).

In 2020, the VHA Clinical Appeals Process was updated to ensure that

appeals of PCAFC decisions are considered by a standardized group of at least
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three inter-professional licensed practitioners within each VISN who have specific
expertise and training in the eligibility requirements for the PCAFC, but who were

not involved in the decision being disputed. See VHA Publications: Appeal of

Veterans Health Administration Clinical Decisions, Appendix G, available at

https://www.va.gov/vhapublications/publications.cfm?pub=1. A second-level
appeal may be pursued if the individual is not satisfied with the decision resulting
from the first appeal; that review would include a review of the PCAFC decision
by yet another team of at least three medical professionals. /d. At each review
level, additional information or new medical assessments may be sought, if
needed, and, during the second-level appeal, VA may further seek an external
(non-VA) review, if needed. /d.

In contrast to the lengthier timelines for resolution associated with board
review of VA appeals, PCAFC clinical appeals must be adjudicated, and a final
decision communicated, within 45 business days (or up to 60 days in certain
circumstances related to external review) of the appeal being received by the
Patient Advocate or VISN Patient Advocate Coordinator. /d. The VHA Clinical
Appeals Process ensures that appeals concerning PCAFC decisions receive timely
resolution so that VA can provide appropriate medical interventions and additional
support as quickly as possible, which is critical in providing necessary care and

medical treatment to seriously injured veterans.
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C. The Beaudettes’ PCAFC History And Mandamus Petition

Mr. Beaudette served in the Marine Corps from 2002-2012, completing
multiple deployments. Appx2, Appx46. He incurred various service-connected
medical conditions, including legal blindness, degenerative disk disease, and
migraines. /d.

In 2013, the Beaudettes applied for PCAFC benefits, and were deemed
eligible by VHA. Appx3, Appx46. In October 2017, the Caregiver Support
Program’s eligibility assessment team reviewed the Beaudettes’ eligibility for the
program, and, in February 2018, informed the Beaudettes that they no longer met
the eligibility requirements. Appx34. Specifically, the Caregiver Support Program
deemed that Mr. Beaudette was generally independent with activities of daily
living, was not a danger to himself or others, and did not require continuous
supervision and protection due to a mental health or neurological injury. Id. The
notification to the Beaudettes stated that they could initiate a first-level appeal to
the VA facility where Mr. Beaudette received care, and that Mrs. Beaudette might
still qualify for non-PCAFC caregiver services and benefits.* 1d.

The Beaudettes submitted a first-level clinical appeal to VA’s Southern

* The Program of General Caregiver Support Services (PGCSS), which
provides certain support services, such as respite care and mental health services,
to caregivers of covered veterans, is but one example of non-PCAFC caregiver
services that VA provides to caregivers who do not qualify for PCAFC. See 38

U.S.C. § 1720G(b).
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Nevada Healthcare System (SNHS). Appx44. On July 23, 2018, SNHS issued a
decision upholding the determination that the Beaudettes were not eligible for
PCAFC benefits. Id. Upon reviewing Mr. Beaudette’s medical record and other
submitted materials, SNHS agreed with the Caregiver Support Program team that
Mr. Beaudette was independent with activities of daily living and did not have a
continuous need for daily supervision or protection due to brain injury,
psychological trauma, or other mental illness. Id. It acknowledged that Mr.
Beaudette might have some caregiving needs, but found that those needs did not
rise to the level of meeting the requirements for PCAFC. Id. SNHS informed the
Beaudettes that they could appeal the decision to the appropriate VISN director.
Appx4S.

The Beaudettes submitted a second-level appeal to the VISN, and, on
November 21, 2018, the VISN issued a decision upholding the first-level appeal.
Appx49. The VISN noted that it had reviewed Mr. Beaudette’s medical records,
but that Mr. Beaudette did not appear for a scheduled in-person clinical evaluation
and, thus, the VISN was unable to conduct a live assessment of his physical
condition and needs. Appx48. Accordingly, based on a review of records, the
VISN agreed with SNHS’s denial of the first-level appeal. Appx49. While noting
that the decision could not be appealed, the VISN informed the Beaudettes they

could reapply for PCAFC. Id.
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The Beaudettes then sought to appeal to the board, but received no
response.’ Appx3.

D. The Veterans Court Grants Mandamus Petition And Certifies Class

In 2020, the Beaudettes filed a petition for writ of mandamus at the Veterans
Court, pursuant to the All Writs Act (AWA), 28 U.S.C. § 1651, requesting that the
court compel VA to allow board review of PCAFC decisions (consequently
enabling review of PCAFC decisions by the Veterans Court and this Court).
Appx2, Appx18. The Beaudettes also requested that the court certify a class of
similarly situated veterans and caregivers. Id.

1. Majority Opinion

On April 19, 2021, a majority of a three-judge panel issued an order granting
the petition for writ of mandamus and certifying a class of claimants who had
exhausted the VHA Clinical Appeals Process and had not been afforded the right
to appeal to the board. Appx2-11.

The court began its analysis by stating that it had the power to issue a writ of
mandamus under the AWA, 28 U.S.C. § 1651, in aid of its prospective jurisdiction.

Appx4. It then pointed out that the court’s jurisdiction was governed by the VIRA,

> On May 5, 2022, the Caregiver Support Program issued the Beaudettes a
favorable decision in response to their notice of disagreement to the board.
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that 38 U.S.C. § 7104(a) normally permits veterans to appeal adverse VA benefits
decisions to the board, and that PCAFC decisions were “benefits” decisions.® Id.

The court noted VA’s position that PCAFC decisions are not subject to
board review, given that 38 U.S.C. § 1720G(¢)(1) explicitly refers to these
decisions as “medical determinations,” and that 38 C.F.R. § 20.104(b) specifically
excepts medical determinations from board jurisdiction. /d. However, it disagreed
with VA, holding that the “plain language of section 1720G(c)(1) does not insulate
the Caregiver Program from judicial review.” AppxS. The court stated that
Congress knew how to limit the court’s jurisdiction when it passed the Caregiver
Act, but did not explicitly do so with regard to PCAFC determinations. /d.

The court then determined that two canons of construction weighed against
VA’s position that PCAFC decisions are medical determinations exempt from
board review. Id. It first noted the presumption favoring judicial review of
administrative action, stating that the statute must facially give clear and
convincing evidence of the intent to withhold such review. Id. The court held that
VA did not meet this burden, as section 1720G(c)(1) did not mention the
regulatory carve-out for board review on its face, and that an implied reference was

not clear and convincing evidence of an intent to withhold judicial review. Appx6.

6 VA did not contest that assistance and support services provided under the
PCAFC can be construed as “benefits,” nor do we contest the issue here.

14


https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=38%2Bc%2Ef%2Er%2E%2B%2B20%2E104&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=38%2Bu%2Es%2Ec%2E%2B%2B7104&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=38%2Bu%2Es%2Ec%2E%2B%2B1720g&clientid=USCourts
https://cafc-ecf.sso.dcn/cmecf/servlet/FindAppendix?year=22&number=1264&page=5
https://cafc-ecf.sso.dcn/cmecf/servlet/FindAppendix?year=22&number=1264&page=6

Case: 22-1264 Document: 17 Page: 25 Filed: 07/01/2022

The court then observed that repeals by implication are disfavored, stating
that the party claiming that one law displaces another has the burden to show
clearly expressed congressional intent. Id. (citing Epic Sys. Corp. v. Lewis, 138 S.

Ct. 1612, 1624 (2018)). The court held that there was insufficient proof of

congressional intent to displace the “ordinary” scope of the VIRA, because
Congress did not mention the VJIRA in the Caregiver Act, or specifically define the
phrase “medical determination.” /d.

In response to VA’s argument that Congress should be presumed to have
known of the existing regulation exempting medical determinations from board
review when it enacted the Caregiver Act, the court held that, if Congress had
wanted to curtail board review, it would have done so explicitly, rather than
referencing the VA regulation. /d. The court also gave little credence to VA’s
contention that Congress implicitly ratified VA’s construction of section
1720G(c)(1) by not altering the section or disavowing VA’s interpretation of it
when passing the VA MISSION Act in 2018, stating that courts have construed
implied ratification narrowly where only isolated amendments have been made to a
statute. Appx7. The court also noted that, despite VA’s direct written statement to
Congress, there was no indication that Congress had widespread awareness of the

VA regulation. Id.
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While conceding that it did not know what section 1720G(c)(1) “actually
means,” and that it did “not have to settle on a definitive reading” of the statutory
language, the court nonetheless concluded that the Beaudettes had established an
“indisputable” right to board review. Appx8. And, despite not engaging with the
issue, the court also held that the Beaudettes had established a lack of adequate
means of securing that right. /d.

The court then turned to the issue of class certification, reciting the
prerequisites and holding that the Beaudettes had satisfied each requirement.’

Appx8-11.

2. Dissenting Opinion

Judge Falvey dissented, stating that he would deny the mandamus petition
and the motion for class certification because Congress had excluded PCAFC
decisions from board jurisdiction, and, consequently, from the court’s own
jurisdiction. Thus, as the dissent reasoned, the petition was not in aid of the court’s
prospective jurisdiction. Appxl11.

The dissent relied on the presumption that Congress legislates against the
background of existing law and is aware of the meaning and effect of its words.

Appx12. It noted that VA informed Congress shortly after creation of PCAFC that

7 We do not challenge the Veterans Court’s class certification decision as
part of the present appeal; however, we note that if the court’s decision granting
the mandamus petition is reversed, a class would cease to exist.
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all decisions regarding eligibility for, and the provision of benefits under, PCAFC
will be considered medical determinations not within the board’s jurisdiction, and
yet Congress did not amend or clarify the statute in passing the VA MISSION Act
in 2018. Id. The dissent further explained that neither the Beaudettes nor the
majority presented a construction of section 1720G(c)(1) that otherwise made
sense, and that VA’s construction of the statute was the only interpretation giving
effect to all of its provisions. /d.

After denying full court review of the order and requiring the parties to
submit a joint class notice plan, the Veterans Court entered judgment on October 6,
2021. Appxl. We timely appealed to this Court.

SUMMARY OF THE ARGUMENT

Because PCAFC decisions are statutorily excluded from board jurisdiction,
and, consequently, from the Veterans Court’s jurisdiction, the petition was not in
aid of the court’s prospective jurisdiction; thus, the court erred in granting
mandamus.

The plain language of section 1720G(c)(1) referring to “medical
determinations,” coupled with the longstanding VA regulation that predates the
Caregiver Act and exempts medical determinations from board review, makes

clear that Congress intended PCAFC decisions, as medical determinations, to fall
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outside the scope of the board’s jurisdiction. The canons of statutory construction,
taken in total, support this interpretation.

First, VA’s interpretation is the only plausible one that gives full effect to
the statute’s provisions and does not render the term “medical determination” mere
surplusage. Neither the Beaudettes nor the Veterans Court have presented any
other reasonable construction of section 1720G(c)(1) that harmonizes the entirety
of the statute and gives meaning to this phrase. Indeed, the Veterans Court failed
to engage with the issue altogether, declining to settle on a plausible alternative
interpretation.

Second, Congress is presumed to be aware of administrative interpretations
and regulations when it legislates. Accordingly, we can assume Congress knew of
the VA regulation on medical determinations at the time it passed the Caregiver
Act, and that it was aware of the implications of including the term “medical
determinations” in the statute. The presumption of Congressional awareness is
only bolstered by the chronology of events subsequent to the initial passage of the
Caregiver Act—VA directly conveyed to Congress its interpretation of section
1720G(c)(1) as exempting PCAFC decisions from board review, and then
reiterated this interpretation in a final rule published in the Federal Register.

Armed with this knowledge, Congress could have, but chose not to, disavow VA’s
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interpretation by amending subsection (c)(1) when it enacted extensive
amendments to the statute in 2018, or when it amended the statute again in 2020.

Third, the two canons of construction relied on by the Veterans Court do not
actually support its interpretation. The presumption in favor of judicial review is
easily rebutted by evidence of Congressional intent to exempt PCAFC decisions
from board (and judicial) review. And the court’s reliance on the presumption
disfavoring repeals by implication is misplaced, as the VIRA and VA’s
interpretation of 38 U.S.C. § 1720G(c)(1) are capable of co-existence; there was
simply no need to read an implied repeal into VA’s interpretation.

The writ also impermissibly expanded the Veterans Court’s jurisdiction.
Congress vested exclusive jurisdiction over direct challenges to VA rules and
regulations in zhis Court, not the Veterans Court. Despite this clear jurisdictional
delineation of authority, the Veterans Court failed to grapple with the issue and
instead presumed it had jurisdiction to the direct challenge presented in the
mandamus petition.

Finally, the Veterans Court erred in holding that the Beaudettes satisfied the
criteria required for a writ to permissibly issue. The Beaudettes failed to meet the
requirement that they lacked adequate alternative means to obtain relief, as they
could have brought a direct challenge to this Court pursuant to 38 U.S.C. § 502.

And, for the same reasons the petition was not in aid of the Veterans Court’s

19


https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=38%2Bu%2Es%2Ec%2E%2B%2B1720g&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=38%2Bu%2Es%2Ec%2E%2B%2B502&clientid=USCourts

Case: 22-1264 Document: 17 Page: 30 Filed: 07/01/2022

jurisdiction, the Beaudettes also failed to satisfy the criteria that their petition
establish a clear and indisputable right to the writ.

ARGUMENT

L. Standard Of Review

In reviewing decisions from the Veterans Court, this Court “shall ... decide
all relevant questions of law, including interpreting constitutional and statutory
provisions” but “may not review [ ] a challenge to a factual determination, or [ ] a
challenge to a law or regulation as applied to the facts of a particular case.” Wolfe
v. McDonough, 28 4th 1348, 1355 (Fed. Cir. 2022) (quoting 38 U.S.C. § 7292(d)).
This Court may review the Veterans Court’s “ruling[s] on mandamus petitions.”

Lamb v. Principi, 284 F.3d 1378, 1382 (Fed. Cir. 2002); see Beasley v. Shinseki,

709 E.3d 1154, 1157 (Fed. Cir. 2013). The Court may not review the factual

merits of the veteran’s claim, but may “‘review the [Veteran Court's] decision
whether to grant a mandamus petition that raises a non-frivolous legal question,’
and to determine ‘whether the petitioner has satisfied the legal standard for issuing
the writ.”” Wolfe, 28 4th at 1355 (quoting Beasley 709 F.3d at 1158)).

11. The Writ Did Not Properly Aid The Court’s Exercise Of Jurisdiction

As Judge Falvey correctly stated in dissent, “Congress has excluded
[PCAFC] decisions from Board jurisdiction, and consequently from our

jurisdiction. The petition thus is not in aid of our prospective jurisdiction.”
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Appx11 (emphasis added). The court, lacking subject-matter jurisdiction, thus
erred in ordering a writ to compel board review of PCAFC decisions.

“It is well established that the AWA does not expand a court’s jurisdiction”;
it instead “provides for the issuance of writs ‘in aid of” the jurisdiction already

possessed by a court.” Cox v. West, 149 F.3d 1360, 1363 (Fed. Cir. 1998); see also

Clinton v. Goldsmith, 526 U.S, 529, 534-35 (1999). Petitioners thus have “the

burden of showing . . . that the action sought by mandamus is within the court’s
statutorily defined subject matter jurisdiction.” Matter of Wick, 40 ¥.3d 367, 372-
73 (Fed. Cir. 1994) (citations omitted); see also Baker Perkins, Inc. v. Werner &

Pfleiderer Corp., 710 E.2d 1561, 1565 (Fed. Cir. 1983). The Beaudettes did not,

and could not, sufficiently demonstrate that review of PCAFC decisions falls
within the Veterans Court’s jurisdiction, and the court erred in more than one
respect by determining that the issuance of a writ compelling the board to entertain
appeals of adverse PCAFC decisions was in aid of jurisdiction the court already
possessed.

A.  Congress Intended PCAFC Decisions To Be Exempt From Board
Jurisdiction, And, Ensuingly, Veterans Court Jurisdiction

VA’s regulation rendering “[m]edical determinations” unappealable to the

board has stood undisturbed since 1983. See 38 C.F.R. § 19.3(b) (1983), 38 C.F.R.

§ 20.101 (1992), 38 C.E.R. § 20.104(b). In the face of that longstanding

regulation, Congress enacted 38 U.S.C. § 1720G, and specifically chose to include
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language that a “decision by the Secretary under this section affecting the
furnishing of assistance or support shall be considered a medical determination.”
38 U.S.C. § 1720G(c)(1) (emphasis added). Given this history, and the lack of
other plausible explanation for the inclusion of the term “medical determinations,”
the only rational conclusion is that Congress intended the term “medical
determination” to refer to the VA regulation, and that it meant PCAFC decisions to
be exempt from board review (and judicial) review.

Pursuant to the framework set forth in Chevron, U.S.A., Inc. v. Natural

Resources Defense Council, Inc., 467 U.S. 837 (1984), if the text of a statute
speaks directly “to the precise question at issue,” the Court's inquiry ends. Id. at
842-43. But even if the statute appears to be silent, “this does not lead us
immediately to step two”; instead, the Court “must first use all ‘traditional tools of
statutory construction’ to determine whether ‘Congress had an intention on the

precise question at issue’ before we consider deference to an agency

interpretation.” Candle Corp. of Am. v. U.S. Int’l Trade Comm’n, 374 E.3d 1087

1093 (Fed. Cir. 2004) (quoting Chevron, 467 U.S. at 843 n.9); accord Gen.

Dynamics Land Sys., Inc. v. Cline, 540 U.S. 581, 600 (2004) (“Even for an agency

able to claim all the authority possible under Chevron, deference to its statutory

interpretation is called for only when the devices of judicial construction have been
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tried and found to yield no clear sense of congressional intent.”); Star-Glo Assocs.,

LP v. United States, 414 F.3d 1349, 1356 (Fed. Cir. 2005).

If a statute is silent or ambiguous, then the analysis moves to a second step,
where a court “must defer to the agency’s interpretation if it is reasonable.” Encino

Motorcars, LLC v. Navarro, 579 U.S. 211, 220 (2016) (internal quotation marks

and citation omitted). “The power of an administrative agency to administer a
congressionally created . . . program necessarily requires the formulation of policy
and the making of rules to fill any gap left, implicitly or explicitly, by Congress.”
Chevron, 467 U.S. at 843 (citations omitted).

Here, if the Court determines the language to be ambiguous, reading the
plain language of the statute in the context of the preexisting VA regulation makes
evident Congress’s intent that PCAFC decisions are medical determinations
outside the scope of board review. And employing the rest of the statutory toolkit
only furthers the conclusion that Congress clearly intended PCAFC decisions,
which it explicitly construed as “medical determinations,” to fall outside the
purview of the board’s jurisdiction.

First, as noted above and by Judge Falvey in dissent, VA’s construction of
section 1720G(c)(1) is the only interpretation giving meaningful effect to the term
“medical determinations.” Second, Congress should be presumed to have known

of the VA regulation on medical determinations when it passed the Caregiver Act,
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and certainly when it passed the 2018 and 2020 amendments, particularly given
VA’s statements directly to it. Third, in placing undue reliance on the canons
favoring judicial review and disfavoring repeals by implication, the court
misinterpreted both the prevailing standards and the practical effect of the language
in section 1720G(c)(1).

In addition, although not binding on this Court, the Court of Federal Claims,
in addressing a claim for compensation related to alleged wrongful PCAFC
determinations brought by six caregivers of injured veterans, appeared to find the
language in 38 U.S.C. § 1720G(¢c)(1) unambiguous and agree with the Government
that Congress had intended PCAFC decisions to be exempt from board review.

See Tapia v. United States, 146 Fed. Cl. 114, 117 (2019). In Tapia, the court

concurred with VA’s statutory interpretation, holding, in stark contrast to the
decision of the Veterans Court, that the typical review path for veterans benefits
claims “is not available for plaintiffs' claims, because, pursuant to 38 U.S.C.

§ 1720G(c), a determination by the Secretary under the Family Caregivers
Program ‘shall be considered a medical determination,” and according to the VA
regulation at 38 C.F.R. § 20.104(b), titled ‘Jurisdiction of the Board,” ‘[m]edical
determinations . . . are not adjudicative matters and are beyond the Board's
jurisdiction.” Id. at 133. The court further explained that “decisions by the

Secretary under the Family Caregivers Program are not reviewable by the [board],
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or subsequent, independent review by the CAVC. The VHA Clinical Appeals
Process is the sole review process for claims under the Family Caregivers
Program.” Id. at 135 (emphasis added).

1. VA’s Interpretation Is The Only Reasonable One Not
Rendering The Term “Medical Determination” Surplusage

As Judge Falvey noted in dissent, “[n]either the petitioners nor the majority
presents a construction of section 1720G that interprets subsection (¢)(1) in a way
that makes sense with the rest of the statute.” Appx12. The interpretation by the
majority of the Veterans Court, without further explanation as to the purpose of
subsection (c)(1), essentially renders the provision regarding PCAFC decisions as
medical determinations superfluous, going against the fundamental tenet that a

statute be construed in a manner where no part is rendered superfluous, void, or

insignificant. See Young v. UPS, 575 U.S. 206, 226 (2015).

There is simply no point to subsection (c)(1) unless it is read to refer to, and
endorse, the VA regulation exempting medical determinations from judicial
review. VA’s longstanding interpretation of section 1720G(c)(1) fulfills the
requirement to give “effect, if possible, to every clause and word of [the] statute,
avoiding, if it may be, any construction which implies that the legislature was
ignorant of the meaning of the language it employed.” Appx12 (quoting Montclair

v. Ramsdell, 107 U.S. 147, 152 (1883)). Meanwhile, as Judge Falvey stated, “the

petitioners’ interpretation of section 1720G either disregards the language of
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subsection (c)(1) or assumes that Congress did not know the regulatory meaning of
‘medical determination’ when enacting section 1720G.” Appx12. Between the
two options, only VA’s interpretation is consistent with clear Congressional intent

and the overriding aversion to rendering words meaningless. See Sharp v. United

States, 580 F.3d 1234, 1238 (Fed. Cir. 2009).

The court not only failed to identify an alternative purpose for the
designation of PCAFC decisions as “medical determinations,” it declined entirely
to engage in substantive discussion about the potential purpose of the term
“medical determination” in the face of its rejection of VA’s interpretation,
admitting that its decision “does not tell us what section 1720G(c)(1) actually
means,” and cavalierly asserting that “we do not have to settle on a definitive
reading of section 1720G(c)(1) for purposes of this appeal.” Appx7.

While the Veterans Court did not proffer an alternative purpose for the term
“medical determination,” the Beaudettes and certain amici posited before the court
that the “medical determination” language could have been a reference to the
“Colvin rule,” which places procedural limitations on the board’s ability to render a
medical ruling. Appx7 (citing Colvin v. Derwinski, 1 Vet. App. 171, 175 (1991),
overruled by Hodge v. West, 155 E.3d 1356 (Fed. Cir. 1998)). In Colvin, the
Veterans Court found the board erred by “refuting the expert medical conclusions

in the record with its own unsubstantiated medical conclusions,” and required the

26


https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=580%2Bf.3d%2B1234&refPos=1238&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=155%2Bf.3d%2B1356&refPos=1356&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=1%2Bvet.%2Bapp.%2B171&refPos=175&refPosType=s&clientid=USCourts
https://cafc-ecf.sso.dcn/cmecf/servlet/FindAppendix?year=22&number=1264&page=12
https://cafc-ecf.sso.dcn/cmecf/servlet/FindAppendix?year=22&number=1264&page=7
https://cafc-ecf.sso.dcn/cmecf/servlet/FindAppendix?year=22&number=1264&page=7

Case: 22-1264 Document: 17 Page: 37 Filed: 07/01/2022

board to “point to a medical basis other than the [board’s] own unsubstantiated
opinion.” Colvin, 1 Vet. App. at 175.

But, while certain cases following Colvin employ the term “medical
determination,” Colvin itself nowhere uses that term. Furthermore, if the
Beaudettes believe the language is intended to trigger the board to apply the
“Colvin rule,” such a statutory provision would serve no purpose. The precedent
set forth in Colvin already applies to all board determinations of matters requiring
medical evidence to decide. Therefore, if we presume that PCAFC determinations
are subject to board review, there would be no need for a statutory provision
mandating application of Colvin.

Accordingly, the “Colvin rule” is not a plausible alternative interpretation of
the phrase “medical determination” in section 1720G(c)(1). This is especially so
when compared with VA’s interpretation, which is based on presumed
Congressional awareness of a longstanding and properly promulgated regulation,
not a Veterans Court case that happens to touch on the concept of medical
determinations.

Because VA’s “construction of section 1720G is the only credible
interpretation that gives effect to all the statute’s provisions and presumes that
Congress understands the implications of its words,” Appx12, this Court should

reverse the writ of mandamus issued by the Veterans Court.
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2. Congress Was Presumptively Aware Of VA’s Regulation And
The Meaning Of The Term “Medical Determination” When It
Passed The Caregiver Act, And No Evidence Demonstrates
Otherwise

Two other significant factors buttress the conclusion that Congress intended
to exclude PCAFC determinations from the jurisdiction of the board and Veterans
Court: 1) Congress’s awareness of existing law and the meaning and effect of its
words; and 2) the fact that Congress had multiple opportunities to disavow VA’s
interpretation yet elected not to do so.

It is bedrock principle that Congress is presumed to be aware of
administrative interpretations of terms of statutes, including any existing relevant

regulations. See, e.g., Traynor v. Turnage, 485 U.S. 535, 545-46 (1988) (assuming

Congressional awareness of VA’s interpretation of “willful misconduct” when it

enacted a new law using that term); Lorillard v. Pons, 434 U.S. 575, 580 (1978)
(“Congress is presumed to be aware of an administrative or judicial interpretation
of a statute”); California Industrial Products, Inc. v. United States, 436 F.3d 1341,
1354 (Fed. Cir. 2006) ("These regulations are appropriately considered in the

construction of [the statute] because Congress is presumed to be aware of pertinent

existing law."); Mudge v. United States, 308 F.3d 1220, 1232 (Fed. Cir. 2002) (“In
interpreting [the statute] as amended, we presume that Congress was aware of any

administrative or judicial interpretations of the statute.”); Bristol-Myers Squibb Co.
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v. Royce Labs., 69 F.3d 1130, 1136-37 (Fed. Cir. 1995) (Congress presumed to be
aware of existing regulations even without evidence of direct knowledge).

Judge Falvey agreed with this line of reasoning, stating that “[w]e presume
that Congress has legislated against the background of existing law and is aware of
the meaning and effect of its words.” Appx12 (citing Cannon v. Univ. of Chi., 441

U.S. 667, 698-99 (1979); Gazelle v. Shulkin, 868 F.3d 1006, 1011 (Fed. Cir.

2017)).

In the face of this precedent, and in light of the complete lack of evidence
indicating that Congress was unaware of the VA regulation, the Veterans Court
erred by largely ignoring this canon of statutory construction and just assuming
that Congress lacked “widespread awareness” of VA’s regulation and
interpretation.® Appx7. The court’s dismissal of VA’s arguments is particularly

egregious in light of the fact that, subsequent to the original passage of the

8 The court also attempted to undercut the presumption of Congressional
knowledge by claiming that it “cuts both ways” and that Congress was presumed to
know that the VIRA generally grants board review of all benefits decisions.
Appx6. But this assertion makes little sense. Congress’s presumed awareness of
the VIRA’s grant of board review over benefits decisions would explain why it
incorporated the “medical determination” language into the statute. Had Congress
not been aware that the VJRA grants board review of benefits decisions, there
would be no reason for it to have mandated in section 1720G(c)(1) that PCAFC
decisions are medical determinations and thus, beyond the board’s jurisdiction.
Accordingly, we can presume Congress took into account the VIRA when
incorporating that language. Moreover, the court offers no explanation as to how
Congressional awareness of the VIRA implies either a lack of awareness of or a
disregard for the VA regulation regarding medical determinations.
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Caregiver Act, VA clearly articulated its interpretation of section 1720G(c)(1) as
excluding PCAFC decisions from board review, yet Congress took no action in
two later amendments to the Caregiver Act to disavow VA’s interpretation or
otherwise amend the “medical determination” language.

Since the creation of the PCAFC, VA has consistently, and publicly,
excluded PCAFC decisions from board review. Indeed, VA directly informed
Congress of its position and interpretation of 38 U.S.C. § 1720G(c)(1), stating in
2011 in response to Congress’s query regarding appeal rights under the program
that PCAFC decisions are not within the board’s jurisdiction and may not be
appealed to the board.” See Implementation of Caregiver Assistance: Moving
Forward: Hearing before the Subcommittee on Health of the U.S. House of
Representatives Committee on Veterans’ Affairs, 112 Cong. 1 (2011).

VA also publicly declared its interpretation of 38 U.S.C. § 1720G(c)(1) in its

final rule, published in the Federal Register in 2015.1° See 80 Fed. Reg. at 1,366

? The statutory notes to 38 U.S.C, § 1720G also require VA to submit an
annual evaluation report to Congress comprehensively explaining the
implementation of the statute. See Pub. L. 111-163, title I, § 101(c) (May 5,
2010), 124 Stat. 1138, as amended by Pub. L. 115-182, title I, § 163 (June 6,
2018), 132 Stat. 1442. In these annual reports, VA, for several years’ running, has
stated that PCAFC decisions are appealed in accordance with the VHA Clinical
Appeals Process. See Exhibit A.

10"V A also notified Congress of the mechanism for appealing PCAFC

“medical determinations” in 2016, when it stated in a legislative hearing that all
PCAFC decisions “affecting the furnishing of assistance or support shall be

30


https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=80%2Bfed%2E%2Breg%2E%2B%2B1%2C366&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=124%2B%2Bstat%2E%2B%2B1138&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=132%2B%2Bstat%2E%2B%2B1442&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=38%2Bu%2Es%2Ec%2E%2B%2B1720g&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=38%2Bu%2Es%2Ec%2E%2B%2B1720g&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=38%2Bu%2Es%2Ec%2E%2B%2B1720g&clientid=USCourts
https://cafc-ecf.sso.dcn/cmecf/servlet/FindAppendix?year=22&number=1264&page=1138&sp=true
https://cafc-ecf.sso.dcn/cmecf/servlet/FindAppendix?year=22&number=1264&page=1442&sp=true

Case: 22-1264 Document: 17 Page: 41  Filed: 07/01/2022

(“all determinations that affect the furnishing of assistance or support through the
programs under 38 U.S.C. § 1720G are medical determinations as a matter of law,
and as such may not be adjudicated in the standard manner as claims associated
with veterans’ benefits.”). This publication constituted legal notice to Congress, as
well as the public, regarding VA’s interpretation. See Fed. Crop Ins. Corp. v.

Merrill, 332 U.S. 380, 384-85 (1947) (“Congress has provided that the appearance

of rules and regulations in the Federal Register gives legal notice of their
contents.”).

In 2018, with not only the contextual background of the VA regulation, but
VA’s direct statement to Congress that it considered PCAFC decisions to be
medical determinations not subject to board review and the explanation given in
the 2015 final rule, Congress passed the VA MISSION Act, which amended 38
U.S.C. § 1720G by changing certain eligibility requirements, establishing new
benefits for certain caregivers, and making other changes affecting eligibility and
VA’s evaluation of applications. See Pub. L. No. 115-182, section 161. Tellingly,

Congress made no clarifications or alterations to the statement in section

considered medical determinations” and that, when there are disagreements or
disputes over those decisions, “VHA follows the VHA Clinical Appeals policy and
procedures that govern the appeals process for all VHA clinical programming.”
Legislative Hearing on H.R. 2460; H.R. 3956, HR. 3974; H.R. 3989, 114 Cong. 2,
Serial No. 114-66 (2016) (prepared statement of Maureen McCarthy).
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1720G(c)(1) that PCAFC decisions were to be construed as medical
determinations.

Notably, after the passage of the VA MISSION Act, VA once again publicly
reiterated its understanding that PCAFC decisions are not subject to the board’s
jurisdiction when it published another final rule in 2020 to promulgate regulatory
revisions based on the 2018 VA MISSION Act amendments. See 85 Fed. Reg. at
46,286-87. Thus, Congress had another instance of notice when, in 2020, it once
more amended 38 U.S.C. § 1720G with the passage of the TEAM Veteran
Caregivers Act. Again, with a nearly 40-year old regulation on the books and
multiple public instances (including a notification directly to Congress)
documenting VA’s interpretation, Congress did not disavow VA’s interpretation or
otherwise amend section 1720G(c)(1).

Congress is presumed to be aware of existing administrative interpretations
and regulations even without any evidence of its knowledge. See, e.g. Bristol-
Myers Squibb, 69 F¥.3d at 1136-37. Here, there is actual evidence to buttress the
presumption and none to detract from it. The chronology of events, from the 1983
promulgation of the VA regulation to the 2020 passage of the TEAM Veteran
Caregivers Act, makes abundantly obvious Congress’s presumed (and likely

actual) awareness of VA’s interpretation of section 1720G(c)(1) as excluding
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PCAFC decisions from board review, and renders the Veterans Court’s decision
irrevocably flawed.

The Supreme Court’s recent decision in George v. McDonough, -- U.S. --,
142 S.Ct. 1953, Slip Op. (June 15, 2022), is illuminating. As the Supreme Court
held, “[w]here Congress employs a term of art ‘obviously transplanted from

299

another legal source,’ it ‘brings the old soil with it.”” George, Slip Op. at 5 (June
15, 2022) (quoting Taggart v. Lorenzen, 587 U. S. --, 139 S.Ct. 1795, 1801 (2019))
(cleaned up). In applying this principle to the term at issue in George (“clear and
unmistakable error”), the Court explained that, “[i]Jn 1997, Congress used an
unusual term that had a long regulatory history in this very context. It enacted no
new definition or other provision indicating any departure from the same meaning
that the VA had long applied. We therefore agree with the Federal Circuit that
Congress codified and adopted the clear-and-unmistakable-error doctrine as it had
developed under prior agency practice.” Id. (cleaned up). As in George,
Congress, through the inclusion of the term “medical determination” in the
Caregiver Act (as well as its subsequent amendments), codified and adopted the
meaning of “medical determination” set forth in VA’s longstanding, oft-applied
regulation.

As stated above, the court gave short shrift to Congress’s presumed

awareness of the VA regulation and VA’s stated interpretation of section
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1720G(c)(1), instead pointing out that Congress could have more clearly limited
the jurisdiction of the board (and the court), as it did in legislation establishing the
Veterans Community Care Program (VCCP). AppxS (citing 38 U.S.C. § 1703(f)
(“[t]he review of any decision under subsection (d) or (e) shall be subject to the
Department’s clinical appeals process, and such decisions may not be appealed to
the Board of Veterans’ Appeals.”). But the court, in relying on the VCCP statute,
overlooked important distinguishing factors.

First, the VCCP, which allows for certain non-VA medical facilities to
provide care and services to veterans, does not require the same type of complex
medical decision-making as PCAFC. A review of subsections (d) and (e) of 38
U.S.C. § 1703 reveals that the eligibility determinations called for by the statute
are, by and large, not medical determinations that would be covered by the VA
regulation exempting medical determinations from board review. For example,
VA, in determining VCCP eligibility, assesses plainly non-medical issues such as
whether VA operates a full-service medical facility in the same state as the veteran
resides, whether the veteran resides in one of the five states with the lowest
population density, and whether VA facilities offer the care or services needed by
the veteran. Because VCCP decisions are for the most part not “medical

determinations” in the same manner as some PCAFC decisions, it would seem that
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a more explicit statement was necessary to exempt those decisions from board
review.

Second, the large temporal gap between the enactment of the Caregiver Act
(passed in 2010) and the Community Care Program statute (passed in 2018)
renders the court’s comparison less persuasive than if the statutes had been passed
contemporaneously, or if the Community Care Program statute had preceded the
Caregiver Act.

The court also took an improperly narrow view of the “presumption of
acquiescence” and “silent ratification” with regard to Congress’s decision not to
alter section 1720G(c)(1) in the 2018 amendments to the statute, claiming that such
presumptions have little probative value where Congress has made only isolated
amendments to a statute. But a comparison of the 2018 and 2010 versions of the
statute demonstrates that the amendments were not “isolated” or minor; rather,
they were wide-ranging and comprehensive—expanding eligibility criteria,
establishing new benefits for designated primary family caregivers, and making
numerous other changes. Compare 38 U.S.C. § 1720G (2010) with 38 U.S.C.

§ 1720G (2018). Further, the fact that Congress did not amend section
1720G(c)(1) does not cut against implicit ratification of VA’s interpretation; rather,
an equally valid conclusion is that Congress did not alter that subsection because it

agreed with VA’s interpretation.
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3. The Veterans Court’s Reliance On Cherry-Picked Canons Is
Shaky, At Best

The Veterans Court largely ignored or summarily dismissed the principles
discussed above, instead cherry-picking two canons of construction more favorable
to its desired outcome: the presumption in favor of judicial review and the
disfavoring of repeals by implication. Appx5-6. But even these two legal norms
fail to adequately support the court’s determination that Congress must have
intended PCAFC decisions to be reviewable by the board.

a. Discernible Congressional Intent Rebuts The
Presumption Of Judicial Review

The first canon relied on by the court was the “strong presumption” in favor
of judicial review of administrative action. AppxS (citing Salinas v. U.S. R.R. Ret.

Bd., 141 S. Ct. 691, 698 (2021)). The court held that VA had not met the burden

of demonstrating by clear and convincing evidence the statutory intent to withhold
judicial review because the statute does not, on its face, mention the regulatory
carve-out. /d. But the court failed to recognize that this presumption may be
rebutted whenever congressional intent is “fairly discernible in the statutory

scheme.” Block v. Comm. Nutrition Institute, 467 U.S. 340, 350-51 (1984)

(citation omitted). Indeed, the Supreme Court has held that a determination of
whether a statute precludes judicial review does not only involve an analysis of its

express language, but also the structure of the statute and its legislative history. Id.
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at 345-46. And it is only where substantial doubt about congressional intent exists
that the presumption should control. /d. at 351.

Here, there should be no substantial doubt about the congressional intent to
preclude PCAFC decisions from judicial (or, in this case board), review. As we
have demonstrated, section 1720G(c)(1), in its subsection regarding construction,
explicitly states that PCAFC decisions are to be considered “medical
determinations,” and the VA regulation, which predates the Caregiver Act by over
27 years, provides that medical determinations by VHA are not board-reviewable.
Characterizing PCAFC decisions as “medical determinations” signaled Congress’s
intent to create a category of decisions that would not be subject to board review.
Congress was well aware of VA’s interpretation of section 1720G(c)(1), as
demonstrated by VA’s direct statements in response to Congressional inquiry, and
yet chose not to amend the subsection as part of the VA MISSION Act in 2018.
Because Congressional intent is made clear by the statutory scheme and legislative
history, the court erred in holding that VA did not rebut the presumption favoring
judicial review.

b. The VIRA And VA’s Interpretation Of 1720G Can Be

Read Harmoniously And Without Assuming Repeal By
Implication

The Veterans Court also relied on the presumption disfavoring repeals by

implication. Appx6. To allow itself to use this presumption, though, the court
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incorrectly reasoned that VA’s interpretation resulted in repeal of the VJRA by
implication by “displacing” its ordinary scope. /d. But VA never contended that
section 1720G(c)(1) repealed part of the VIRA, and there is no reason to find
section 1720G and the VIRA incapable of co-existence.!! Rather, both the VIRA
and section 1720G(c)(1) can be harmonized, and both given effect, through VA’s

longstanding interpretation. See Morton v. Mancari, 417 U.S. 535, 551 (1974)

(“when two statutes are capable of co-existence, it is the duty of the courts, absent
a clearly expressed congressional intention to the contrary, to regard each as
effective.”).

Moreover, the court’s implication that section 1720G(c)(1) employs vague
terms or ancillary provisions, Appx6, is simply inaccurate; subsection (c)(1)
explicitly states that PCAFC decisions are to be considered medical determinations
in a section titled “Construction,” making clear that PCAFC decisions must be
construed as medical determinations in accordance with existing law, i.e., the VA
regulation. There is nothing ancillary or vague about this provision.

Instead of harmonizing the VIRA with section 1720G(c)(1), the court

improperly chose the reading that most favored expansion of its own jurisdiction.

! Indeed, the VIRA is most reasonably read as already implicitly
precluding board review of medical determinations, given the pre-existence of the
VA regulation, which was issued in 1983, over five years before the VIRA passed.
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VA’s interpretation of 38 U.S.C. § 1720G(c)(1), on the other hand, harmonizes
section 1720G(c)(1) and the VJRA so that the two are capable of coexisting, and
gives effect to both. Accordingly, the court’s reliance on the presumption against
repeal by implication is misplaced, and that canon of construction does not support
its ultimate conclusion.

B.  If The Statutory Provision Is Ambiguous, VA’s Interpretation Is
Owed Deference And Should Be Upheld

In the event that this Court does not determine that Congress clearly
intended for PCAFC decisions to be exempt from board review, the only other
reasonable conclusion is that ambiguity exists as to Congress’s intent in employing
the term “medical determination.”!? 13 And, if the Court finds the statutory
provision ambiguous, it must defer to the VA’s reasonable interpretation. See
Chevron, 467 U.S. at 844. Because Congress has made an express delegation of
authority to VA to prescribe regulations to carry out the laws it administers,

“[s]uch legislative regulations are given controlling weight unless they are

12 Indeed, during oral argument at the Veterans Court, the Beaudettes
conceded the ambiguity of section 1720G(c)(1). See Beaudette v. Tran, available
at https://www.youtube.com/watch?v=_EWCLqJVv1Q (at 53:00 mark).

13 This is so notwithstanding the Veterans Court’s erroneous determination
that Congress unambiguously intended all benefits decisions, even those construed
as medical determinations under 38 U.S.C. § 1720G, to be reviewable by the
board. The court’s conclusion cannot pass muster in face of the reasons
established above.
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arbitrary, capricious, or manifestly contrary to the statute.” /d. Here, VA
articulated its reasoning for its interpretation of 38 U.S.C. § 1720G(c)(1) in
promulgating both its 2015 and 2020 final rules, and a rational connection clearly
exists between that reasoning and VA’s conclusions. See Motor Vehicle Mfrs.

Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).

1. VA’s Interpretation Was Both Reasoned And Sufficiently
Explained

As discussed above, VA exhaustively explained the reasoning behind its

interpretation of 38 U.S.C. § 1720G(c)(1) in its 2015 final rule. See 80 Fed. Reg.

at 1,366. VA first noted the interplay between its regulation at 38 C.E.R.

§ 20.101(b) (now codified at 38 C.F.R. § 20.104(b)) and the language in 38 U.S.C.

§ 1720G(c)(1). Id. It then addressed commenters’ assertions that only some
PCAFC determinations were medical in nature and that the non-medical ones
should be allowed to be appealed through the general benefits adjudication
process. Id. VA responded that the plain language of section 1720G(c)(1) made
clear that Congress intended to insulate all aspects of PCAFC decisions from board
review. Id.

VA reiterated and further elaborated on its interpretation of 38 U.S.C.
§ 1720G(c)(1) in the 2020 final rule. See 85 Fed. Reg. at 46,286-87. Specifically
with regard to new issues raised by commenters, VA addressed assertions that

applicants would be deprived of due process without appeal rights to the board. Id.
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at 46,287. As VA stated, PCAFC, by its own specific terms, is not an entitlement,
and its benefits are discretionary. /d. (citing 38 U.S.C. § 1720G(c)(2)(B)).
Moreover, VA explained that it still provides veterans due process through the
VHA Clinical Appeals Process. Id.

Nothing in VA’s interpretation or explanations is arbitrary or capricious;
accordingly, if the Court resorts to the second step of a Chevron analysis, it should
defer to VA’s reasonable interpretation. By contrast, the Veterans Court’s
reasoning suggests that the board’s jurisdiction is essentially unlimited. This
approach poses a potential threat to the ““...primary function of the [Veterans
Health] Administration...to provide a complete medical and hospital service for the
medical care of Veterans...”, 38 U.S.C. 7301, as the agency renders medical
decisions constantly and daily for the millions of veterans that receive health care
from VA each year. Non-medical personnel and judges could be asked to second
guess treatment decisions and medical judgments of medical personnel on matters
such as prescriptions and treatment options. This approach could also draw limited
medical resources away from patient care and could overwhelm an already
heavily-taxed adjudicatory system. These results could not reasonably have been

intended by Congress.
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C.  The Writ Impermissibly Expanded The Veterans Court’s Jurisdiction
By Intruding On This Court’s Exclusive Jurisdiction To Hear Direct
Challenges To VA Rules And Regulations

The Veterans Court also erred by not considering whether its approach to
mandamus petitions expanded its jurisdiction and in so failing, unlawfully seized
this Court’s jurisdiction over direct challenges to VA rules and regulations.'*

Congress gave this Court, not the Veterans Court, exclusive jurisdiction
over direct (or facial) challenges to VA actions such as the one at issue in the
present appeal. See 38 U.S.C. § 502 (judicial review of VA rules, regulations, and
directives “may be sought only in the United States Court of Appeals for the
Federal Circuit.”). As this Court has held, “in 38 U.S.C. § 502, Congress provided
that this court, without Veterans Court involvement, could directly review

Department actions in adopting, revising, or refusing to adopt or revise

regulations.)” Wingard v. McDonald, 779 F.3d 1354, 1358 (Fed. Cir. 2015)
(emphasis added); see also Preminger v. Sec’y of Veterans Affairs, 632 F.3d 1345,
1352 (Fed. Cir. 2011) (“In § 502, Congress gave the Federal Circuit exclusive
jurisdiction over challenges to VA actions involving [5 U.S.C. §§] 552(A)(1) and

553.”); Am. Legion v. Nicholson, 21 Vet. App. 1, 6 (2007) (“We also observe that,

14" Although we do not directly challenge the Veterans Court’s class
certification decision, we note that its certification was particularly improper in
light of the fact that the Beaudettes’ challenge should have been brought as a
section 502 challenge, rather than as a mandamus petition.
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at approximately the same time Congress established this Court’s jurisdiction, it
also considered and later explicitly provided to the Federal Circuit exclusive
jurisdiction to hear challenges concerning VA rulemaking.”).

Given title 38’s unambiguous jurisdictional boundaries and this Court’s
unanimous precedent, it is clear that the Veterans Court proceeding was not the
way Congress intended a party to seek amendment or waiver of VA’s rules and
regulations.’> Rather, the Beaudettes should have timely filed a section 502
petition directly with this Court, as a veteran and his caregiver did when faced with
a similar situation in Sullivan v. Sec’y of Veterans Affairs, No. 20-2193 (Fed.
Cir.).'¢

In Sullivan, petitioners Blaine and Stacey Sullivan were originally deemed
eligible for PCAFC, but were later found ineligible by VA and notified that they no
longer qualified for the program. Sullivan, No. 20-2193 at ECF No. 15-1 9 3-4

(Jan. 27, 2021). After appealing through the VHA Clinical Appeals Process

15 We do not read the Beaudettes’ petition as challenging the validity of 38
C.E.R. § 20.104(b), or the Veterans Court’s decision as directly addressing the
validity of that regulation. However, the mandamus petition necessarily challenges
VA’s 2015 and 2020 final rules interpreting section 1720G(c)(1) as prohibiting
board review of PCAFC decisions, as well as a portion of VHA Directive 1041.
Accordingly, a direct challenge pursuant to 38 U.S.C. § 502 was still the only
appropriate avenue for contesting VA’s interpretation.

16 Nothing stated in this appeal regarding Sullivan should be construed as
foreclosing any defenses or other arguments we might assert in that appeal.
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(during which the ineligibility determination was upheld), the Sullivans, through
the same counsel that represent the Beaudettes in the instant appeal, filed a section
502 petition with this Court, alleging that “VA’s rules, regulations, and directives
that preclude Board review of decisions relating to the Caregiver Program are
contrary to law and must be invalidated.” ' Id. 9 4-5.

In doing so, counsel for the Sullivans and the Beaudettes admitted that
“[t]his Court has exclusive jurisdiction to hear petitioners’ challenge to the VA’s
regulations under 38 U.S.C. § 502.” id. 4 9, thus implicitly conceding that the only
appropriate method for the type of direct challenge brought by the Sullivans and
Beaudettes is via a section 502 petition to this Court.

The Sullivan petition, and counsel’s admission therein, illustrate that the
Beaudettes proceeded improperly by bringing its Veterans Court action rather than
filing a section 502 petition. Thus, that court should have declined to address the
merits of the mandamus petition altogether, and simply dismissed the petition for

lack of subject-matter jurisdiction. The court failed to grapple with this

17 The Sullivans moved to stay proceedings pending the judgment of the
Veterans Court in the underlying Beaudette proceedings; we opposed, citing the
Court’s exclusive jurisdiction under section 502. However, the Court stayed
Sullivan pending Veterans Court judgment in Beaudette, then continued the stay
pending issuance of a mandate in the present appeal. See Sullivan, No. 20-2193,
ECF Nos. 22, 27. The Court did not elaborate on its reasoning for granting and
continuing the stay request. See id.
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jurisdictional issue at all,'® instead presuming that the writ was in aid of its existent
jurisdiction, then holding that the Beaudettes had established an indisputable right
to the writ and summarily concluding that they lacked adequate means of relief.
Section 502 is controlling and does not permit concurrent jurisdiction; accordingly,
the court’s actions, or lack thereof, constitute reversible error.

III.  The Veterans Court Erred In Holding That The Beaudettes Satisfied The
Conditions For Entitlement To Mandamus

“The remedy of mandamus is a drastic one, to be invoked only in
extraordinary circumstances.” Kerr v. U.S. Dist. Ct. for the N. Dist. of Cal., 426

U.S. 394, 402 (1976). “Ordinarily mandamus may not be resorted to as a mode of

review where a statutory method of appeal has been prescribed.” Roche v.

Evaporated Milk Ass’n, 319 U.S. 21, 27-28 (1943); see also Lamb, 284 F.3d at

1384. Three conditions must accordingly be satisfied for a writ to issue: 1) the
petitioner must establish a lack of adequate alternative means to obtain the desired

relief; 2) the petitioner must establish a clear and indisputable right to the writ; and

18 To the extent claimants-appellees argue that VA did not argue below that
38 U.S.C. § 502 vested this Court with exclusive jurisdiction to hear direct
challenges, it is axiomatic that a court has the obligation to determine its own
jurisdiction sua sponte when it appears it may be lacking. See, e.g., Arctic Corner,
Inc. v. United States, 845 F.2d 999, 1000 (Fed. Cir. 1988); Noll v. Brown, 5 Vet.
App. 80, 82 (1993) (““Although the parties do not question the Court’s jurisdiction
to consider this appeal, subject matter jurisdiction cannot be conferred on the court.
A Court is obligated to determine, sua sponte, whether it has jurisdiction.”)
(cleaned up).
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3) the writ must be appropriate under the circumstances. Wolfe, 28 F.4th at 1354

(citing Cheney v. U.S. Dist. Ct. for D.C., 542 U.S. 367, 380-81 (2004)). Because

the Beaudettes did not establish a lack of adequate alternative means of relief or a
clear and indisputable right to the writ, the Veterans Court erred in holding that the
Beaudettes met the requisite conditions for mandamus. And, for the reasons
discussed above, the Beaudettes have not demonstrated the propriety of a writ.

A.  The Beaudettes Had Or Could Have Had Adequate Alternative Means
To Obtain Their Desired Relief

To obtain mandamus, a petitioner must establish the lack of adequate
alternative means to obtain relief. Cheney, 532 U.S. at 380-81. This requirement
is “designed to ensure that the writ will not be used as a substitute for the regular
appeals process.” Id. The AWA does not authorize writs “whenever compliance
with statutory procedures appears inconvenient or less appropriate.” Pa. Bureau of
Corr. v. U.S. Marshals Service, 474 U.S. 34, 43 (1985). This proscription against
mandamus is even stronger when Congress, as here, has set forth a specific method
of appeal. See, e.g., Roche, 319 U.S. at 30; Syngenta Crop Prot., Inc. v. Henson,

537 U.S. 28, 32-33 (2002) (“Petitioners may not, by resorting to the [AWA], avoid

complying with the statutory requirements™); In re Newman, 763 ¥.2d 407, 409-10

(Fed. Cir. 1985) (“Writs of mandamus are to be used only . . . when no meaningful

alternatives are available.”).
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As demonstrated above, the Beaudettes indisputably had a statutorily-
prescribed way to appeal VA’s exclusion of PCAFC decisions from board
review—a petition directly to this Court pursuant to 38 U.S.C. § 502." Indeed,
this Court recently indicated that the ability to petition this Court for review of a
VA rule or regulation pursuant to 38 U.S.C. § 502 constituted grounds for
determining an adequate alternative means to obtain relief was available. See

Wolfe, 28 E.4th at 1358. As noted in Wolfe, “the mandamus proceeding itself

appears to constitute the very kind of non-case-specific review of the regulations
that is vested exclusively in this court under § 502.” Id. (citing Preminger, 632
E.3d at 1352).

The very existence of the section 502 challenge in Sullivan is conclusive
evidence that an alternative, appropriate means of challenging VA’s interpretation
existed. And the Veterans Court, rather than addressing whether a section 502
petition could suffice as adequate alternative means of relief, bypassed this
required analysis altogether, merely concluding that the Beaudettes had established
a “lack of an adequate administrative means of securing” the right to board review.

Appx8& (emphasis added). The court’s analytical failure constitutes reversible

9 We do not speculate on whether the Beaudettes are presently within the
statute of limitations to file a section 502 petition with this Court, nor should such
an inquiry control, as the question should be whether petitioners had the ability to
timely exercise the right to avail themselves of the statutorily-prescribed means of
relief, therefore creating an adequate alternative means of obtaining relief.
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error, particularly as its concentration on the availability of administrative means
of relief inappropriately narrows the standard for the grant of a mandamus petition.
The question is not whether adequate administrative means (i.e., board review)
were available to the Beaudettes, but whether they had any other adequate
alternative means at all. Sullivan, taken together with the prevailing case law,
illustrates that the Beaudettes certainly had another adequate remedy.

Furthermore, as noted above, the Beaudettes also had access to the VHA
Clinical Appeals Process. And, finally, veterans deemed ineligible for PCAFC
benefits are not prevented from reapplying to PCAFC at any time. Appx49
(notifying Beaudettes they could reapply).

B.  The Beaudettes Did Not Have A Clear And Indisputable Right To
Mandamus

To obtain mandamus, petitioners must also establish they have a clear and
indisputable right to a writ. See Cheney, 542 U.S. at 380-81. As amply illustrated
above, the Beaudettes cannot demonstrate such a clear and indisputable right, and
the Veterans Court erred in holding that they did so. AppxS.

We recognize that this case presents an unusual circumstance where the
issue of whether the Beaudettes established a clear and indisputable right to
mandamus is inextricably entangled with whether the petition was in aid of the
Veterans Court’s jurisdiction. But the reasons supporting the conclusion that

PCAFC decisions are excluded from board (and Veterans Court) jurisdiction also
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lead to the conclusion that the Beaudettes do not have a clear and indisputable right
to a writ of mandamus.

As demonstrated above, the plain language of the statute taken together with
the preexisting VA regulation, as well as the traditional tools of statutory
construction, clearly indicate Congress’s intention to insulate PCAFC decisions
from board review. At best for the Beaudettes, the canons of construction render
the meaning of the phrase “medical determination” ambiguous, necessitating
deference to VA’s reasonable and well-explained interpretation. And, even if the
Court ultimately prefers the Veterans Court’s construction of section 1720G(c)(1)
to VA’s, Congress’s delegation of authority to VA to prescribe regulations to carry
out the laws it administers, coupled with the fact that VA’s interpretation is clearly
not arbitrary or capricious, fundamentally undermines the notion that VA’s
construal of section 1720G(c)(1) is so clearly and indisputably invalid that the
Beaudettes were entitled to mandamus.

CONCLUSION

For these reasons, we respectfully request that the Court vacate the Veterans
Court’s April 19, 2021 decision and reverse the writ of mandamus issued by the

court.
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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS
No0.20-4961
JEREMY BEAUDETTE & MAYA BEAUDETTE, PETITIONERS,
V.

DENIS MCDONOUGH,
SECRETARY OF VETERANS AFFAIRS, RESPONDENT.,

Before ALLEN, TOTH, and FALVEY, Judges.
ORDER
TOTH, Judge, filed the opinion of the Court. FALVEY, Judge, filed a dissenting opinion.

In 2010, Congress established the Program of Comprehensive Assistance for Family
Caregivers (Caregiver Program), to provide financial assistance to caregivers of seriously injured
combatveterans. Caregivers and VeteransOmnibus Health Services Actof 2010, Pub. L. No. 111-
163, Title I, 124 Stat. 1130, 1132-40 (codified principally at 38 U.S.C. § 1720G). From the outset,
VA has taken the position that Congress meant to insulate determinations under the Caregiver
Program from review by the Board and, consequently, the judiciary. The key question presented
here is whether a purported reference in section 1720G to VA's longstanding rule that a "medical
determination" is not appealable is sufficient to overcome the broad reach of the Veterans' Judicial
Review Act and the strong presumptions in favor of reviewability of agency action and against
implicit repeals of statutes. We hold that it is not. The Court will therefore grant the petition for a
writ of mandamus ordering the Secretary to begin notifying claimants of their right to appeal
adverse Caregiver Program determinations to the Board of Veterans' Appeals (Board). We likewise
conclude that it is appropriate to certify a class in this litigation.

I. PROCEDURAL AND FACTUAL BACKGROUND

Petitioner Jeremy Beaudette served in the Marine Corps for 10 years, from 2002 to 2012,
completing five combat tours in Iraq and Afghanistan. During these tours, he suffered multiple
concussions, which resulted in traumatic brain injury and rendered him legally blind. Upon
medical discharge, VA rated him 100% disabled.

By that time, the Caregiver Program had been established, under which a veteran's
caregiver may receive certain VA benefits. To qualify, the veteran being cared for must have
served in the Armed Forces during specified periods and incurred or aggravated a serious injury,
such as traumatic brain injury, psychological trauma, or other mental disorder. 38 U.S.C.
§ 1720G(@)2)(A)-(B). The veteran must need personal care services because of an inability to
perform at least one or more activities of daily living, a need for supervision or protection because
of neurological or other impairment or injury, or a need for regular or extensive instruction or
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supervision to avoid serious impairment of daily functioning. 38 U.S.C. § 1720G(a)(2)(C). See
generally 38 CE.R. § 71.20(2020).

A family caregiver of an eligible veteran is entitled to instruction and training to provide
personal care services, technical support, counseling, and lodging and subsistence; the primary
family caregiver is entitled to the previous benefits, as well as appropriate mental health services,
respite care, medical care, and a monthly stipend. 38 U.S.C. § 1720G(a)(3). See generally 38
CER. §§71.40,71.50(2020). The continued eligibility of both the veteran and the caregiver is
determined by periodic reassessments, and failure to participate in a reassessment will result in
revocation of Caregiver Program benefits. 38 C.F.R. § 71.30 (2020). Several additional bases for
revoking benefits or discharging the family caregiver are providedat 38 C.E.R. § 71.45 (2020).

In March 2013, Mr. Beaudette and his wife, petitioner Maya Beaudette, applied for benefits
under the Caregiver Program. VA found them eligible, and Mrs. Beaudette quit her job to care for
her husband full time. VA initiated a reassessment of Mr. Beaudette in October 2017. However,
he did notparticipate in the in-person examination because he was recoveringatthe time from two
major surgeries. VA denied the veteran's request to delay the examination and proceeded w ith
reassessment using his medical records. In February 2018, VA informed petitioners that they were
no longer eligible for the Caregiver Program based on its reassessment.

Petitioners challenged the ruling through the Veterans Health Administration (VHA)
appeals process. See generally VHA DIRECTIVE 1041, Appendix G (Sept. 28, 2020) (summarizing
the administrative appeals process). The Caregiver Program manager at their VA medical center
initially denied the appeal in July 2018. Next, petitioners sought re view from the Director of the
Sierra Pacific Veterans Integrated Service Network (VISN), but the appeal was denied, citing Mr.
Beaudette's inability to attend an in-person examination. !

In August 2019, the Beaudettes sought to appeal to the Board but to date have received no
response. Petitioners assert that, had the Board responded, it would have disclaimed any
jurisdiction to hear their appeal. The Secretary doesn'tdispute this. VA has concluded thatbenefits
decisionsunderthe Caregiver Program may notbe appealedto the Board. See Caregivers Program,
80 Fed. Reg. 1357, 1366 (Jan.9, 2015). Petitioners maintain that VA has revoked the benefits of
nearly 20,000 recipients since the Caregiver Program began and that VA has withheld judicial
review for all benefits decisions under the Caregiver program. Petition at 2-3.

In July 2020, the Beaudettes filed a petition with this Court for extraordinary relief in the
form of a writ of mandamus. They seek an order permitting them to appeal to the Board and, if
necessary, this Court. Petitioners also move the Court to certify a class of claimants who received
an adverse decision under the Caregiver Program, exhausted available review under the VHA, and
have not been afforded the right to appeal to the Board. There are two main issues in this case:
first, whether VA has incorrectly limited the reviewability of Caregiver Program determinations,

! There are 18 regional VISNs, which manage the day-to-day functions and provide administrative and
clinical oversight of VA medical centers within their purview. U.S. GOV'T ACCOUNTABILITY OFF., GAO-19-462,
VETERANS HEALTH ADMINISTRATION: REGIONAL NETWORKS NEED IMPROVED OVERSIGHT AND CLEARLY DEFINED
ROLES AND RESPONSIBILITIES 2,5 (2019).
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such that a writ of mandamus is proper; and second, whether petitioners have met the prerequisites
for class certification.

II. ANALYSIS
A. Jurisdiction

The jurisdictional question starts our analysis. Petitioners assert that VA has curtailed the
jurisdiction of this Court by wrongfully excluding the Caregiver Program from appellate review.
The Court has the power to issue a writ of mandamus under the All Writs Act, 28 U.S.C. § 1651,
in aid of its prospective jurisdiction under 38 U.S.C. § 7252. See Monk v. Wilkie, 30 Vet. App. 167,
170 (2018) (en banc). Three conditions must be satisfied before a writ of mandamus can issue:
"(1) the petitioner must lack an adequate alternative means to attain relief; (2) the petitioner must
demonstrate a clear and indisputable right to the writ; and (3) the court must be convinced, given
the circumstances, thatthe issuance of the writis warranted." Hargrovev. Shinseki, 629F.3d 1377
1378 (Fed. Cir. 2011).

The jurisdiction of this Court is governed by the Veterans' Judicial Review Act (VJRA)
(codified in various sections of 38 U.S.C.). Enacted by Congress in 1988, the VIRA created a
comprehensive judicial review process for veterans benefits decisions. Under 38 U.S.C. § 511(a),
"[t]he Secretary shall decide all questions of law and fact necessary to a decision by the Secretary
under a law that affects the provision of benefits." Matters decided under section 511(a) are
"subject to one review on appeal by the Secretary" and "[f]inal decisions on such appeals shall be
made by the Board." 38 U.S.C. § 7104(a). Thereafter, a veteran may appeal an adverse decision to
this Court, which has "exclusive jurisdiction" over Board decisions. 38 U.S.C. § 7252(a).
Petitioners assert, and the Secretary concedes, that benefits provided under the Caregiver Program
are "benefits" within the scope of the VIRA. See Response at 3. Thus, they fall within the VIRA's
general ambit.

Nevertheless, VA has taken the position that the Caregiver Program is excluded from the
VIJRA's Board-review mandate. In 2015, VA officially announced that Caregiver Program benefits
"may not be adjudicated in the standard manner as claims associated with veterans' benefits." 80
Fed.Reg. at1366. VA based this conclusionon an ancillary provision in the "Construction" portion
of the enabling statute, section 1720G(c)(1), which states: "A decision by the Secretary under this
section affecting the furnishing of assistance or support shall be considered a medical
determination." VA read the phrase "medical determination" as a direct reference to a VA rule,
codified at 38 C.E.R. § 20.104(b). The rule initially recognizes that "[t|he Board's appellate
jurisdiction extends to questions of eligibility for hospitalization, outpatient treatment, and nursing
home and domiciliary care; for devices such as prostheses, canes, wheelchairs, back braces,
orthopedic shoes, and similar appliances; and for other benefits administered by the [VHA]."
38 C.E.R. § 20.104(b) (2020). However, the rule adds that "[m]edical determinations, such as
determinations of the need for and appropriateness of specific types of medical care and treatment
for an individual are not adjudicative matters and are beyond the Board's jurisdiction." Id.
Accordingly, VA reasoned that a// decisions under the Caregiver Program are "medical
determinations as a matter of law," and thus, are exempt from VA's standard appeals process. 80

3
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Fed.Reg. at 1366. VA further emphasized thateven non-medical determinations, such as decisions
regarding eligibility, are exempt from appellate review. /d.

The Beaudettes contend that VA's interpretation is unfounded.? They argue that it
necessarily conflicts with the ordinary operation of the VIRA and that a purported reference in
section 1720G(c)(1) to the VA regulatory carveout for medical determinations is insufficient to
abrogate the VIRA's Board-review mandate. See Petition at 1.

Ouranalysis begins with the words of Congress. Harbison v. Bell,556 U.S. 180, 198 (2009)
(Thomas, J., concurring) ("Congress' intent is found in the words it has chosen to use."). We must
first ask whether the language of the Caregiver Program statute clearly strips the Board of
jurisdiction. If the court "ascertains that Congress had an intention on the precise question at issue,
that intention is the law and must be given effect." Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S.
837,843 1n.9 (1984).

The Secretary argues that Congress has spoken unambiguously here. Section 1720G(c)(1)
explicitly construes Caregiver Program benefits decisions as medical determinations, and under
section 20.104(b), "medical determinations" are beyond the Board's jurisdiction. Thus, the
Secretary argues, it is clear Congress intended to withhold Board review for Caregiver Program
benefits.

We disagree. The plain language of section 1720G(c)(1) does not insulate the Caregiver
Program from judicial review. Indeed, the provision does not mention jurisdiction at all. Congress
certainly knew how to clearly limit the jurisdiction of this Court when it passed the Caregiver
Program statute. See, e.g., 38 U.S.C. §§ 511(a); 7252(a)-(b); 7263(d). In fact, Congress did so
recently in a related context. In legislation establishing the Veterans Community Care Program—
which incidentally amended portions of section 1720G—Congress instructed that "[t]he review
of any decision under subsection (d) or (e) shall be subject to the Department's clinical
appeals process, and such decisions may not be appealed to the Board of Veterans' Appeals.”
John S. McCain III, Daniel K. Akaka, and Samuel R. Johnson VA Maintaining Internal Systems
and Strengthening Integrated Outside Networks Act of 2018, Pub. L. No. 115-182, § 101(a)1),
132 Stat. 1393, 1399 (codifiedat 38 U.S.C. § 1703(f)) (VA Mission Act of 2018). The contrast
between the language of section 1703(f) andsection 1720G(c)(1) couldhardly be starker, and thus,
we reject the Secretary's argument that section 1720G(¢)(1) unambiguously strips the Board, and
consequently this Court, of jurisdiction.

Having determined that the plain language does not necessitate the Secretary's
interpretation of section 1720G(c)(1), two canons of construction weigh heavily against the
Secretary in this case. First, there is a "strong presumption favoring judicial review of
administrative action." Salinas v. U.S. R.R. Ret. Bd., 141 S. Ct. 691, 698 (2021). To overcome the
presumption, a statute "must upon its face give clear and convincing evidence of an intent to
withhold" judicial review." Abbott Labs. v. Gardner, 387 U.S. 136, 140 n.2 (1967). The party

%2 Four amicus briefs were filed in this case. The Court would like to thank the amici curiae foradding value
to ourevaluation ofthe issues presented herein.
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seeking to rebut the presumption "bears a heavy burden of showing that the statute’s language or
structure forecloses judicial review." Salinas, 141 S. Ct. at 698 (quotation marks omitted).

Here, the Secretary has not met his burden. The Secretary argues that Congress intended
to withhold judicial review from the Caregiver Program because section 1720G(c)(1) implicitly
references VA's regulatory carveout for medical determinations. However, the Secretary's
assertion is conclusory. Section 1720G(c)(1) makes no mention of the regulatory carveout "upon
its face." Abbott Labs, 387 U.S. at 140 n.2. An implied reference cannot constitute "clear and
convincing evidence of an intent to withhold" judicial review. /d.

Second, there is a "strong presumption that repeals by implication are disfavored and that
Congress will specifically address preexisting law when it wishes to suspend its normal operations
in a later statute." Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1624 (2018) (cleaned up). "When
confronted with two Acts of Congress allegedly touching on the same topic, this Court is not at
liberty to pick and choose among congressional enactments and must instead strive to give effect
to both." Id. (quotation marks omitted). The party claiming that "one [law] displaces the other,
bears the heavy burden of showing a clearly expressed congressional intention that such a result
should follow. The intention must be clear and manifest." /d. (quotation marks omitted).

Again, the Secretary offers insufficient proof. He fails to demonstrate a clear congressional
intention to displace the ordinary scope of the VIRA. Congress did not mention the VJRA in the
Caregiver Program statute, nor did it define the phrase "medical determination" or indicate
elsewhere what the term might mean. Ultimately, the Secretary's interpretation is one of
possibility, not probability. There is no other instance we can find where Congress has, without a
word of comment, wholly excluded a veterans program from judicial review. Such supposition by
the Agency falls short of the "clear and manifest" intention required by Epic, 138 S. Ct. at 1624.
It is well settled that Congress "does not alter the fundamental details of a regulatory scheme in
vague terms or ancillary provisions—it does not, one might say, hide elephants in mouseholes."
Whitman v. Am. Trucking Ass'ns., Inc., 331 U.S. 457,468 (2001).

Resisting this reasoning, the Secretary points to two other interpretive canons to support
his position. First, Congress is presumed to know of existing laws and regulations when it enacts
new legislation. Cal. Indus. Prods., Inc. v. United States, 436 F.3d 1341, 1354 (Fed. Cir. 20006).
The Court can presume Congress understood the nonreviewable nature of medical determinations
when itpassed the Caregiver Program statute. Thus, the Secretary argues, itis reasonable to assume
Congress intended the phrase "medical determination" to limit Board review.

However, this presumption cuts both ways. Congress is also presumed to know that the
VIJRA, passed in 1988, grants Board review of all decisions "affect[ing] the provision of benefits
by the Secretary." 38 U.S.C. § 7104(a). As noted above, the Secretary readily concedes that
Caregiver Program benefits are "benefits" within the scope of the VIRA. Congress also "knows to
speak in plain terms when it wishes to circumscribe, and in capacious terms when it wishes to
enlarge." City of Arlington, v. FCC, 569 U.S. 290, 296 (2013). Therefore, we can presume that if
Congress desired to curtail Board review under the VIRA, Congress would have done so in plain
terms and not by obliquely referencing a discrete agency regulation.

5
APPX6


https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=38%2B%2Bu%2Es%2Ec%2E%2B%2B%2B%2B7104&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=436%2B%2Bf.3d%2B%2B1341&refPos=1354&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=387%2Bu.s.%2B136&refPos=140&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=531%2B%2Bu.s.%2B%2B457&refPos=468&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=569%2B%2Bu.s.%2B%2B290&refPos=296&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=141%2Bs.%2B%2Bct.%2B691&refPos=698&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=138%2B%2Bs.%2B%2Bct.%2B%2B1612&refPos=1624&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=138%2Bs.%2B%2Bct.%2B1612&refPos=1624&refPosType=s&clientid=USCourts
https://cafc-ecf.sso.dcn/cmecf/servlet/FindAppendix?year=22&number=1264&page=6

Case: 22-1264 Document: 17 Page: 68 Filed: 07/01/2022

The Secretary argues that Congress silently ratified VA's construction of section
1720G(c)(1). Congress is presumed to assent to an agency's longstanding statutory construction
when it reenacts a statute that fails to undo that interpretation. See Lorillard v. Pons, 434 U.S, 575
580 (1978). Congress amended the Caregiver Program by passing the VA Mission Act of 2018,
Pub.L. No. 115-182. The amendmentdid notalter the language of section 1720G(c)(1) or disavow
VA's construction of it and thus the Secretary argues that Congress silently ratified VA's
interpretation.

However, courts have construed the presumption of acquiescence narrowly where
Congress "has made only isolated amendments" to a statute. Alexander v. Sandoval, 532 U.S. 275
292-93 (2001). "The canon of ratification [and the presumption under Lorillard have] little
probative value where . . . what is re-enacted is a different subsection of the statute." Shalom
Pentecostal Church v. Acting Sec’y U.S. DHS, 783 F.3d 156, 167 (3d Cir. 2015). Here, Congress
did notreenact, amend, or comment on section 1720G(c)(1).

The presumption of acquiescence also lacks teeth absent widespread congressional
awareness of the interpretation at issue. See Schism v. United States, 316 F.3d 1259, 1294 (Fed.
Cir. 2002) (en banc). "Extensive hearings, repeated efforts at legislative correction, and public
controversy may be indicia of Congress's attention to the subject." Butterbaughv. DOJ, 336 E3d
1332, 1342 (Fed. Cir. 2003). Here, the record does not indicate that Congress had widespread
awareness of VA's Board-review prohibition. The Secretary cites a single written statement
submitted to the House Subcommittee on Health in 2011, which notified the Subcommittee that
Caregiver Program benefits decisions may not be appealed to the Board. See Response at 6-7.
However, the parties debate this. Petitioners contend that members of the Subcommittee may have
read the statement to allow Board review affer initial review by the VHA appeals process. See
Petitioner's Reply at 10. Petitioners point out that VA did not officially articulate its interpretation
of section 1720G(c)(1), at 80 Fed. Reg. at 1366, until approximately four years later. But even if
the written testimony clearly foreclosed Board review, as the Secretary contends, it was submitted
to the Subcommittee six years before Congress passed the VA Mission Act that made isolated
amendments to section 1720G (butnotto (¢)(1)). Moreover, the statement did not enter the broader
legislative history of the VA Mission Act. Thus, we find the single written statement s insufficient
to invoke a presumption of "general congressional awareness." See Schism, 316 F.3d at 1294.

Of course, the previous analysis, in rejecting the Secretary's interpretation, does not tell us
what section 1720G(c)(1) actually means. The Beaudettes argue that Congress may have intended
the "medical determination" provision to refer to a procedural safeguard first articulated in Cohin
v. Derwinski, 1 Vet. App. 171, 175 (1991), which holds that "[t]he Board cannot make a medical
determination based on its own opinion." Johnson v. Derwinski,3 Vet. App. 16,18 (1991); see also
Kahana v. Shinseki,24 Vet. App. 428,435 (2011) ("[W]hen a Board inference results in a 'medical
determination' the basis for that inference must be independent and it must be cited.") However,
the Secretary demurs, noting that Co/vin itself never uses the phrase "medical determination."

With that said, we do not have to settle on a definitive reading of section 1720G(c)(1) for
purposes of this appeal. For now, it is sufficient to say that Congress mandated judicial review of
benefits decisions within the scope of the VIRA and has not clearly acted, as the law requires, to
abrogate that express intent. Of the potentially correct readings of section 1720G(c)(1), the
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Secretary's is not one. It would take the extraordinary step of limiting the regular operation of the
VJRA and foreclosing judicial review despite the absence of a clearly expressed congressional
intentto do so. We can say with confidence that VA's interpretationdoes notmeet the high standard
for wholly stripping the Board, and thus this Court, of jurisdiction over Caregiver Pro gram
determinations.

We conclude that Congress has spoken unambiguously in mandating Board review of all
decisions "underalaw that affects the provision of benefits by the Secretary." 38 U.S.C. § 7104(a).
VA's interpretation of section 1720G(c)(1)1is invalid to the extent it limits the ordinary scope and
operation of the VIRA. The Beaudettes have established an indisputable rightto Board review, the
lack of an adequate administrative means of securing that right, and the propriety of extraordinary
relief in these circumstances. Accordingly, a writ of mandamus shall issue.

B. Class Action

Having determined that VA wrongfully denied claimants the right to seek Board review of
Caregiver Program determinations, the Court mustdetermine the appropriate relief. Petitioners ask
us to certify a class of individuals who (1) received an adverse decision under the Caregiver
Program, (2) exhausted available review under the VHA, and (3) have not been afforded the right
to appeal to the Board. Class Motion at 1. Notably, while petitioners sought appeal to the Board
(and to date have received no response), they ask us to certify a class of people who have not
sought Board review. In this respect, the Court discerns no failure to exhaust administrative
remedies because any attempt by the proposed class members to obtain Board review "would
amount to a useless act" and be "futile." Wolfe v. Wilkie, 32 Vet. App. 1,39 (2019). The Secretary
has stated that Caregiver Program benefits decisions are not reviewable by the Board, see 80 Fed.
Reg. at 1366, and of course, the Board cannot disobey the Secretary’s instructions. § 7104(c).

The Court has set forth the prerequisites for seeking class certification in Rule 23 of our
Rules of Practice and Procedure.3 These are first, that the class is so numerous that consolidating
individual actions in the Court is impracticable; second, that there are questions of law or fact
common to the class; third, that the legal issue or issues being raised by the representative parties
on the merits are typical of the legal issues that could be raised by the class; fourth, that the
representative parties will fairly and adequately protectthe interests of the class; and, fifth, that the
Secretary or one (or more) official, agent, or employee of the Department of Veterans Affairs has
acted or failed to act on grounds that apply generally to the class, so that final injunctive or other
relief is appropriate respecting the class as a whole. U.S. VET. APP. R. 23(a). Further, the Court
considers whether class-wide relief is “superior” insofar as it better serves the interests of justice
than a precedential decision. U.S. VET. APP.R.22(a)(3).

The Secretary does not dispute that the numerosity, commonality, and adequacy of
representation factors are met in this case. Nor does the Secretary dispute that this action alleges
that the Secretary has acted or failed to act on grounds that apply generally to the proposed class.
After reviewing the record and the parties' briefs, we conclude that these four factors are satisfied.

3 The Court promulgated Rule 23 andits companion, Rule 22, shortly after the B eaudette's filed their motion
for class certification. In re: Rules of Practice and Procedure, U.S. VET. App. MiSC. ORDER 12-20 (Nov. 10, 2020).
Nevertheless, theirmotion and the Secretary's response fully address the requirements set forth in Rule 23(a).
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First, the proposed class is likely to be farlarger than 40 members. See Skaar v. Wilkie, 32 Vet. App.
156,191 (2019) (en banc) ("[C]Jourts generally find that the numerosity factor is satisfied if the
class comprises 40 ormore members."). Second, whether the Secretary's Board-review prohibition
is contrary to 38 U.S.C. §§ 7104(a) and 511(a) is a legal question that is common to all members
of the proposed class because it is "capable of class-wide resolution" and its resolution is "central
to the validity of each one of the claims." /d. at 192. Third, the representative parties will
adequately protect the interests of the proposed class because petitioners have an interest in
vigorously pursuing the position that Caregiver Program claimants are entitled to Board review
and petitioners have no antagonistic interests to other class members. See Wolfe, 32 Vet. App. at
30. Fourth, the relief that the petitioners request in this case—an injunction requiring the Secretary
to permit Board review of Caregiver benefits decisions—"affect[s] the entire class at once" and
thus, is the exact kind of relief contemplated by Rule 23(a)(5). See Godsey v. Wilkie, 31 Vet. App.
207,223 (2019).

The Secretary does, however, contest the typicality factor. He points out that Rule 23(a)(3)
contains the phrase "on the merits" and that this modifier is not present in the class certification
standard of the Federal Rules of Civil Procedure, which the Courtapplied before itadopted its own
class action rules. See FED. R. C1v. P. 23. The Secretary argues that the phrase "on the merits"
should be interpreted as requiring typicality with respect to the underlying benefits claims. The
factor is not met, he argues, because petitioners do not allege agency error in common when VA
decided the merits of their initial claims.

We disagree. Almostall cases before this Court center on legal challenges thatare, in some
sense, collateral to an underlying claim for benefits. This is the nature of appellate law. Yet, the
Secretary's interpretation of Rule 23 would all but preclude class certification whenever agency
error happens to go beyond an initial benefits decision. To the contrary, we conclude that the
typicality factor applies to the merits of this petition. For purposes of Rule 23, an issue is raised
"on the merits" when it is the focus of the parties' briefs and is addressed by the Court in its final
decision. See BLACK'S LAW DICTIONARY (11thed.2019) (defining"on the merits" as of ajudgment
"delivered after the court has heard and evaluated the evidence and the parties' substantive
arguments"); see also FED. R. APP. P. 31(a)(2) (explaining that U.S. circuit courts decide cases "on
the merits" after the parties file briefs); SUP. CT. R. 24 (referring to principal briefs submitted to
the Supreme Courtas "briefs on the merits"). Here, the main substantive issue raised by Petitioners
on appeal, disputed by the parties in their briefs, and decided by the Court in its final decision, is
whether Board review is available for the Caregiver Program. Accordingly, that issue is typical of
all past claimants who were not permitted Board review.

Next, the Court considers whether class certification is superior to a precedential decision.
U.S. VET. ApP. R. 22(a)(3). Factors to consider, include but are not limited to whether: (i) "the
challenge is collateral to a claim for benefits; (i1) litigation of the challenge involves compiling a
complex factual record; (iii) the appellate record is sufficiently developed to permitjudicial review
of the challenged conduct; and (iv) the putative class has alleged sufficient facts suggesting a need
for remedial enforcement." Skaar, 32 Vet. App. at 191. "No one of these factors is more or less
important than the others, rather the Court must engage in a case-by-case balancing to determine
whether class certification is appropriate." /d.
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As for the second factor, this case presents a question of statutory interpretation and so a
complex factual record is of limited use here. Petitioners point out that the record includes the
legislative and regulatory history of the Caregiver Program and exhibits documenting VA's history
of arbitrarily revoking Caregiver benefits, but this evidence, while appreciated, did not factor
decisively into our analysis.

Nevertheless, the remaining factors support class certification. Petitioners' challenge is
collateral to a claim for benefits. Petitioners only seek the right to appeal their case to the Board.
Further, the record is sufficiently complete for adjudication. Petitioners have included an appendix
of relevant documents that adequately addresses the legal and factual issues presented here.
Finally, regarding the fourth factor, we find that there are unique circumstances in this case
warranting class-wide relief "through an orderly and consistent process amenable to judicial
supervision." /d. at 199. It is essential that Caregiver Program claims be resolved as efficiently as
possible, considering that members of the proposed class have necessarily suffered a "serious
injury... in the line of duty." § 1720G(a)(2)(B).

Most importantly, we conclude that a precedential decision would not effectively inform
past program claimants of their appellate rights or ensure that VA honored them. Without
centralized relief, individual program participants, who long ago exhausted the VHA appeals
process and were prevented from seeking Board review, would be left to discover this opinion
through extraordinary diligence or by chance. Indeed, were the Court to deny class certification,
the Secretary notably—and with admirable candor—admitted he cannot guarantee VA will find
and inform each past claimant of the right to appeal previous benefits decisions to the Board. Oral
Argument at 49:12. The situation here fundamentally differs from Skaar. There, past claimants
failed to exercise their appellate rights to appeal to this Court. 32 Vet. App. at 187-89. Whereas
here, VA affirmatively prevented Caregiver Program claimants from exercising their appellate
rights at all. VA erred in setting up this adjudicative blockade, and it bears some responsibility in
advising claimants that it has been lifted. A precedential decision cannot guarantee that sort of
remedial action, since it would bind VA only in pending or future claims. /d. at 198. Thus, the
Courtconcludes thatthe Beaudettes have established by a preponderance ofthe evidence that class
action is a superior method of resolving this controversy, thereby overcomingthe presumption that
a precedential decision is adequate.

Thus, we find that class-wide relief is the superior remedy. Petitioners have satistied each
of the prerequisites for class certification under Rule 22 and 23 and so we certify the class.

Additionally, the Court must appoint class counsel, unless a statute provides otherwise.
U.S. VET. App. R. 23(f)(1). In appointing class counsel, the Court must consider: (i) the work
counsel has done in identifying or investigating potential claims in the action; (ii) counsel's
experience in handling class actions, other complex litigation, and the types of claims asserted in
the action; (ii1) counsel's knowledge of the applicable law; and (iv) the resources that counsel will
commit to representing the class. /d. Here, counsel for petitioners—Andy LeGolvan of Paul
Hastings LLP, and Amanda Pertusati of Public Counsel—have the motivation, experience,
knowledge, and resources necessary to adequately represent the interests of the proposed class.
Accordingly, the Court appoints Mr. LeGolvan and Ms. Pertusati as class counsel.
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Last, the Court mustdetermine whether class notice is appropriate under the circumstances.
See U.S. VET. APP.R. 23(c)(2) (emphasizing that the Court has the discretion to decide whether to
direct notice to the class). Notice is appropriate to correct an incorrect statement of law. See Wolfe
v. Wilkie, 32 Vet. App. 1,40-41 (2019). Here, petitioners point out that VA has had a widespread
practice of informing veterans, by mail, that Caregiver Program benefits decisions may not be
appealed to the Board. Thus, we conclude that the Secretary should send members of the proposed
class an updated benefits decision notice that, under 38 U.S.C. § 5104(a), "shall include an
explanation of the procedure for obtaining review of the decision."

I11. CONCLUSION
Upon consideration of the foregoing, it is

ORDERED that the Beaudette Class is certified as defined here: "All claimants who
received an adverse benefits decision under the Caregiver Program, exhausted the administrative
review process within the VHA, and have not been afforded the right to appeal to the Board of
Veterans' Appeals." Itis further

ORDERED that Andy LeGolvan, Esq., of Paul Hastings LLP, and Amanda Pertusati, Esq.,
of Public Counsel, are appointed as class counsel. It is further

ORDERED that the Secretary allow Board review of petitioners' claim. It is further

ORDERED the Secretary is enjoined from denying Board review of future benefits
decisions under the Caregiver Program. It is further

ORDERED that within 45 days of the date of this order the parties jointly prepare and
submit to the Court for approval a plan to provide notice to members of the proposed class of (1)
their right to appeal Caregiver benefits decisions to the Board and (2) the procedure for obtaining
Board review of the decision.

DATED: April 19, 2021

FALVEY, Judge, dissenting: I respectfully dissent. I would deny the petition for writ of
mandamus, and the motion for class action, because Congress has excluded Caregiver Program
decisions from Board jurisdiction, and consequently from our jurisdiction. The petition thus is not
in aid of our prospective jurisdiction.

In38 U.S.C. § 1720G(c)(1), Congress states that "[a] decision by the Secretary under [the
Caregiver Program] affecting the furnishing of assistance or support shall be considered a medical
determination." 38 U.S.C. § 1720G(c)(1). The Secretary persuasively argues that the term
"medical determination" in subsection(c)(1) refersto the longstandingregulatory rule that medical
determinations are not appealable to the Board. See 38 C.E.R. § 20.104(b) (2020) (stating that
"medical determinations" are "beyond the Board's jurisdiction"); 38 C.E.R. § 19.3(b) (1983)
(same). Thatrule was the law when Congress enacted section 1720Gin 2010, and when itamended
the statute in 2018.
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We presume that Congress has legislated against the background of existing law and is
aware of the meaning and effect of its words. See Cannonv. Univ. of Chi., 441 U.S. 677, 698-99
(1979); Gazelle v. Shulkin, 868 ¥.3d 1006, 1011 (Fed. Cir. 2017). And, here, Congress knew the
meaning of the term "medical determinations" because, shortly after creating the Caregiver
Program, the Secretary told Congress that "all decisions regarding eligibility for, and the provision
of benefits under, the Caregiver Program will be considered medical determinations "not within
the Board's jurisdiction [and] as a result, such clinical decisions may not be appealed to the Board
of Veterans' Appeals." Implementation of Caregiver Assistance: Moving Forward: Hearing before
the Subcommittee on Health of the U.S. House of Representatives Committee on Veterans’
Affairs, Serial No. 112-23 (July 2011), page 75. Yet, armed with this knowledge, Congress took
no action to amend or clarify the statute.

"It is the duty of the court to give effect, if possible, to every clause and word of a statute,
avoiding, if it may be, any construction which implies that the legislature was ignorant of the
meaning of the language it employed." Montclair v. Ramsdell, 107 U.S. 147, 152 (1883).

Neither the petitioners nor the majority presents a construction of section 1720G that
interprets subsection (c)(1) in a way that makes sense with the rest of the statute. The petitioners'
interpretation of section 1720G either disregards the language of subsection (¢)(1) or assumes that
Congress did not know the regulatory meaning of "medical determination" when enacting section

1720G. See 38 U.S.C. § 1720G(a)(2); 38 C.E.R. § 20.104(b).

The Secretary's construction of section 1 720G is the only interpretation that gives effect to
all the statute's provisions and presumes that Congress understands the implications of its words.
I therefore wouldfind, consistent with the Secretary's arguments, that Caregiver Program decisions
are outside the Board's jurisdiction and thus outside ours.

In short, although Congress mandated Board review of all decisions "under a law that
affects the provision of benefits by the Secretary," 38 U.S.C. § 7104(a), Congress also stripped the
Board, and consequently this Court, of jurisdiction over Caregiver Program decisions. 38 U.S.C.
§ 1720G(c)(1). For this reason, I would deny the petition for writ of mandamus as not in aid of our
prospective jurisdiction. For the same reason, I would deny the motion for class action for lack of
jurisdiction.

I also would not grant the motion for class certification because, given that any
determination that a regulation is invalid would be binding on VA, petitioners must explain why a
precedential decision would not be adequate here to overcome the presumption against certifying
a class. See Skaar v. Wilkie, 32 Vet. App. 156, 196 (2019) (en banc order); U.S. VET. APP. R.
22(a)(3). Overcoming that presumption requires a "showing by a preponderance of the evidence
that a class action is 'superior to other available methods for fairly and efficiently adjudicating the
controversy." Skaar, 32 Vet. App. at 196 (quoting FED. R. C1v. P. 23(b)(3)); see U.S. VET. APP. R.
22(a)(3) (requiring parties to "explain the reasons why a decision granting relief on a class action
basis would serve the interests of justice to a greater degree than would a precedential decision
granting relief on a non-class action basis").
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In Skaar, the Court enumerated four nonexhaustive factors for the Court to consider on a
case-by-case basis when determining whether the presumption has been rebutted:

[Whether (1) the challenge is collateral to a claim for benefits; (ii) litigation of the
challenge involves compiling a complex factual record; (iii) the appellate record is
sufficiently developed to permit judicial review of the challenged conduct; and (iv)
the putative class has alleged sufficient facts suggesting a need for remedial
enforcement.

32 Vet.App.at197.

Although no factor holds more weight than another, the Court will, "as appropriate,”
"engage in a case-by-case balancing" to determine whether "a claimant has rebutted the
presumption against aggregate action." /d.

Here, I would find that the petitioners have failed their burden of proving the superiority
of a class action. Even if petitioners meet the first three enumerated factors, the fourth factor
weighs heavily againstaggregate action. The majority holds that the fourth—enforcement—favors
certifying a class here because the "unique circumstances in this case" warrant class-wide relief
"considering that members of the proposed class have necessarily suffered a 'serious injury . . . in
the line of duty."" Ante at9. To the majority, it seems that what matters is that veterans had to suffer
a serious injury in service and, if so, that means class certification. Yetall claimants in this system
must have suffered an injury or disease as result of their service. Apparently, under the majority's
rationale, it is only those that apply for benefits under a statute that says “serious” as worthy of a
class. Or perhaps it is that the serious injury was incurred in service. Yet recently the Court
considered a proposed class that included veterans with serious in service mental health problems
and the Court found this did not warrant class treatment. See Bowlingv. McDonough, Vet App.
~ ,No. 18-5263,2021 WL 1249822 (Mar. 29,2021) ("Bowling/Appling"). Exactly what "unique
circumstances" justify class treatment here escapes me.

As anotherrationale for determiningthat class certificationis appropriate here, the majority
looks to whether a precedential decision would effectively inform past program claimants of their
appellate rights. The majority notes that, if we were to deny class certification, the Secretary could
notguarantee VA could "find and inform each past claimantof the rightto appeal previous benefits
decisions to the Board." Id. Yet, if VA cannot find them, certifying a class that includes them is of
no consequence and does not justify certifying a class—no court order can render possible the
impossible.

Finally, the certified class here includes past claimants who, unlike the petitioners, have
not appealed to the Board. Ante at 10 (certifying a class of claimants "who received an adverse
benefits decisionunder the Caregiver Program, exhausted the administrative review process within
the VHA, and have not been afforded the right to appeal to the Board"). In Skaar, we held that
notions of finality barred "past" or "expired" claimants, with unappealed and final Board decisions.
32 Vet App.at187-89;seealso Bowling/Appling, 2021 W1, 1249822 at*5-*6. Iwould notinclude
past claimants in the proposed class here. Nor would [ use them to help rebut the presumption that
a precedential decision provides adequate relief. See Bowling/Appling,2021 WL 1249822 at *5.
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The majority distinguishes Skaar arguingthat there past claimants failed to exercise their appellate
rights, but that here past claimants faced VA's "adjudicative blockade." Ante at9. And, because a
precedential decision can "bind VA only in pending or future claims," the majority concludes that
a class action is a superior method for resolving the controversy. Id. Yet, a precedential decision
invalidating a regulation almost always binds VA in only pending and future claims—it does not
reach past claims (or expired claims)—this is the very heart of finality. Under the majority's
rationale, class actions become the default whenever we strike down a regulation because only
then can past claimants benefit from the remedy provided.

In short, the past program claimant class members here, like the past or expired claimants
in Skaar, fall outside our jurisdiction. And so, it is not in aid of our jurisdiction to issue a writ for
them. In doing so, we are creating jurisdiction, not securing it.

The bottom line is that our jurisprudence on class certification, and in particular whether a
class is superior to a precedential decision, is at risk of becoming incoherent and "the equivalent
of 'because I say so."" Hood v. Brown, 4 Vet.App. 301,303 (1993), vacated in part, 7 N et. App.
553 (1995). Thus, I respectfully dissent.
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EXHIBIT A
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THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

September 4, 2013

The Honorable Richard M. Burr
Ranking Member

Committee on Veterans’ Affairs
United States Senate
Washington, DC 20510

Dear Senator Burr;

In accordance with the requirements of Public Law 111-163, section 101(c), the
Department of Veterans Affairs (VA) submits its first annual report on Assistance and
Support Services for Caregivers, as well as the required statement of cost for preparing
the report.

The Caregivers and Veterans Omnibus Health Services Act of 2010, which
was signed into law on May 5, 2010, represents the largest increase and expansion of
support and services for caregivers of Veterans in the history of VA. Since publishing
the interim final rule on May 5, 2011, VA has continued to make great strides in
providing these important benefits and services in support of caregivers and Veterans,
particularly caregivers of seriously injured eligible Veterans who served on or after
September 11, 2001.

Information in this report was gathered collaboratively from a variety of sources.
The resulting report provides a comprehensive review of the accomplishments achieved
for the Caregiver Support Program from its inception through fiscal year 2012.

A similar letter has been sent to the other leaders of the House and Senate
Committees on Veterans' Affairs.

Sincerely,

en ¢
<

Eric K. Shinseki

Enclosures
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THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

September 4, 2013

The Honorable Bernard Sanders
Chairman

Committee on Veterans’ Affairs
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

In accordance with the requirements of Public Law 111-163, section 101(c), the
Department of Veterans Affairs (VA) submits its first annual report on Assistance and
Support Services for Caregivers, as well as the required statement of cost for preparing
the report.

The Caregivers and Veterans Omnibus Health Services Act of 2010, which
was signed into law on May 5, 2010, represents the largest increase and expansion of
support and services for caregivers of Veterans in the history of VA. Since publishing
the interim final rule on May 5, 2011, VA has continued to make great strides in
providing these important benefits and services in support of caregivers and Veterans,
particularly caregivers of seriously injured eligible Veterans who served on or after
September 11, 2001.

Information in this report was gathered collaboratively from a variety of sources.
The resulting report provides a comprehensive review of the accomplishments achieved
for the Caregiver Support Program from its inception through fiscal year 2012.

A similar letter has been sent to the other leaders of the House and Senate
Committees on Veterans' Affairs.

Sincerely,

é e ¢
L}

Eric K. Shinseki

Enclosures
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THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

% 4
\STATES O g
\\\\\'\Tﬂ\i\e’

September 4, 2013

The Honorable Michael H. Michaud
Ranking Member

Committee on Veterans’ Affairs
U.S. House of Representatives
Washington, DC 20515

Dear Congressman Michaud:

In accordance with the requirements of Public Law 111-163, section 101(c), the
Department of Veterans Affairs (VA) submits its first annual report on Assistance and
Support Services for Caregivers, as well as the required statement of cost for preparing
the report.

The Caregivers and Veterans Omnibus Health Services Act of 2010, which
was signed into law on May 5, 2010, represents the largest increase and expansion of
support and services for caregivers of Veterans in the history of VA. Since publishing
the interim final rule on May 5, 2011, VA has continued to make great strides in
providing these important benefits and services in support of caregivers and Veterans,
particularly caregivers of seriously injured eligible Veterans who served on or after
September 11, 2001.

Information in this report was gathered collaboratively from a variety of sources.
The resulting report provides a comprehensive review of the accomplishments achieved
for the Caregiver Support Program from its inception through fiscal year 2012.

A similar letter has been sent to the other leaders of the House and Senate
Committees on Veterans’ Affairs.

Sincerely,

g; e ¢
L)

Eric K. Shinseki

Enclosures
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THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

September 4, 2013

The Honorable Jeff Miller
Chairman

Committee on Veterans’ Affairs
U.S. House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

In accordance with the requirements of Public Law 111-163, section 101(c), the
Department of Veterans Affairs (VA) submits its first annual report on Assistance and
Support Services for Caregivers, as well as the required statement of cost for preparing
the report.

The Caregivers and Veterans Omnibus Health Services Act of 2010, which
was signed into law on May 5, 2010, represents the largest increase and expansion of
support and services for caregivers of Veterans in the history of VA. Since publishing
the interim final rule on May 5, 2011, VA has continued to make great strides in
providing these important benefits and services in support of caregivers and Veterans,
particularly caregivers of seriously injured eligible Veterans who served on or after
September 11, 2001.

Information in this report was gathered collaboratively from a variety of sources.
The resulting report provides a comprehensive review of the accomplishments achieved
for the Caregiver Support Program from its inception through fiscal year 2012.

A similar letter has been sent to the other leaders of the House and Senate
Committees on Veterans’ Affairs.

Sincerely,

Eric K. Shinseki

Enclosures
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Assistance and Support Services for Caregivers
Annual Report Fiscal Year 2012

Public Law (P.L.) 111-163

The Caregivers and Veterans Omnibus Health Services Act of 2010, P.L. 111-163,
signed into law on May 5, 2010, has marked a new era in the delivery of expanded
services for caregivers within the Department of Veterans Affairs (VA). VA established
a Program of Comprehensive Assistance for Family Caregivers and a Program of
General Caregiver Support Services, collectively referred to as the Caregiver Support
Program (CSP), combining existing VA programming and services for caregivers of all
era Veterans with the additional services and benefits made available under

P.L. 111-163.

P.L. 111-163 expands services in place prior to the legislation, such as respite care and
counseling. For qualified family caregivers of eligible Veterans who incurred or
aggravated a serious injury in the line of duty on or after September 11, 2001, additional
services and benefits as part of the Program of Comprehensive Assistance for Family
Caregivers include: education and training; a monthly stipend paid directly to
designated primary family caregivers; mental health services; a respite care benefit;
travel, lodging and subsistence when receiving initial training and during the Veterans’
medical appointments; and enrollment in VA’s Civilian Health and Medical Program
(CHAMPVA) for eligible primary family caregivers who are not entitled to care or
services under a health plan contract and not eligible for TRICARE. On May 9, 2011,
VA began accepting applications for the Program of Comprehensive Assistance for
Family Caregivers. As of September 30, 2012, a cumulative total of 6,606 primary
family caregivers had been served by this program, including family caregivers from 50
states, the District of Columbia and San Juan, Puerto Rico.

Program of Comprehensive Assistance for Family Caregivers
Application, Eligibility, and Appeals

Eligibility for VA’s Program of Comprehensive Assistance for Family Caregivers is
contingent upon the Veteran'’s or Servicemember’s ability to meet all seven of the
following primary criteria:

1) The Veteran or Servicemember undergoing medical discharge must have
incurred or aggravated a serious injury (including traumatic brain injury,
psychological trauma, or other mental disorders) in the line of duty on or after
September 11, 2001.

2) The injury must render the Veteran or Servicemember in need of personal care
services because of one of the following:
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e \Veteran or Servicemember is unable to perform one or more of the
following activities of daily living (ADL): dressing, bathing, grooming,
toileting, feeding, mobility, or frequent need of adjusting of a prosthetic
or orthopedic appliance without assistance;

e \Veteran or Servicemember has need for supervision or protection based
on symptoms or residuals of neurological or other impairment or injury,
requiring supervision or assistance for any of the following reasons:
seizures, difficulty with planning/organizing, safety risks, sleep
dysregulation, delusions or hallucinations, difficulty with recent memory,
or mood dysregulation;

e Veteran or Servicemember has a psychological trauma or a mental
disorder that has been scored by a licensed mental health professional
as having a Global Assessment of Functioning score of 30 or less
continuously during the 90-day period immediately preceding the date
on which VA initially received the caregiver application; and

e \eteran has been rated 100 percent service connected disabled for the
qualifying serious injury, and has been awarded special monthly
compensation that includes aid and attendance allowance.

3) The Veteran or Servicemember requires at least 6 continuous months of
caregiver support.

4) Participation in the program is in the best interest of the Veteran or
Servicemember, including consideration of whether participation in the program
significantly enhances his/her ability to live safely in a home setting, supports
his/her health and well-being, and supports potential progress in rehabilitation.

5) The Veteran or Servicemember will receive care at home once VA designates a
family caregiver (once training is complete).

6) A VA-selected primary care team, such as a Patient Aligned Care Team (PACT),
will provide the Veteran or Servicemember with ongoing care.

7) The personal care service provided by the Family Caregiver cannot
simultaneously and regularly be provided by another individual, entity, or
program.

The Caregiver Support Coordinator (CSC) located in each VA medical center (VAMC)
uses the Veteran’s service connection rating determination, Physical Evaluation Board
finding, Medical Evaluation Board finding, or line of duty injury finding to verify whether
the Veteran or Servicemember has incurred a serious injury in the line of duty. Once
confirmed, the Veteran’s or Servicemember’s PACT or primary care team evaluates the
remaining eligibility criteria. This includes certain criteria the family member must meet,

2
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and, if the Veteran or Servicemember and family member(s) are eligible, establishes the
Veteran’s or Servicemember’s tier level, which corresponds with the monthly stipend
value his/her primary family caregiver will receive.

Upon verification of eligibility, the family member(s) completes mandatory caregiver
training. Once training is complete, the CSC arranges for the facility-identified home
care team or clinician to complete an initial in-home assessment within 10 days. The
purpose of a home visit is to ensure that the family member has the required training,
resources, and support to provide safe and effective care for the Veteran or
Servicemember, and if necessary, to generate appropriate referrals for the Veteran or
Servicemember and/or family member. The results of the in-home visit are
communicated to the CSC; if the facility-identified home care clinician or team concurs
that the family member can provide adequate care, the CSC based upon the
assessment of the clinical team, will approve the family caregiver application and
designate primary and secondary family caregivers, as appropriate.

If a determination is made that a Veteran or Servicemember does not qualify for
participation, she or he will receive a formal letter that provides the decision and the
process to appeal. If a Veteran or Servicemember and/or caregiver are not satisfied
with a VAMC decision, he or she may request an appeal in accordance with Veterans
Health Administration (VHA) Directive 2006-057.
http://www.va.gov/vhapublications/ViewPublication.asp?pub_|ID=1494

Program of General Caregiver Support Services

General caregivers of Veterans are caregivers who provide personal care services to an
enrolled Veteran who does not meet the criteria for the Program of Comprehensive
Assistance for Family Caregivers, but requires assistance with one or more activities of
daily living or requires supervision or protection based on symptoms or residuals of
neurological or other impairment or injury. Unlike the Program of Comprehensive
Assistance for Family Caregivers, there is no formal application required to receive
general caregiver support services. Because there isn’t a formal application process,
participants in the Program of General Caregiver Support Services are served by local
VAMCs and are not tracked nationally.

VA’s CSP offers services which are utilized by both family caregivers under the
Program of Comprehensive Assistance for Family Caregivers and General Caregivers,
including: designated CSCs in every VAMC, a toll-free Caregiver Support Line (CSL),
Caregiver Web site, events/activities to celebrate National Family Caregivers Month,
Caregiver Peer Support Mentoring, Resources for Enhancing All Caregivers Health
(REACH), and Spouse Telephone Support (STS). The cost of each specific program is
included in the descriptive sections of this report.


http://www.va.gov/vhapublications/ViewPublication.asp?pub_ID=1494
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Services and Benefits Available through the Program of Comprehensive
Assistance for Family Caregivers

P.L. 111-163 establishes two groups of family caregivers, primary and secondary, and
stipulates the unique benefits and services that are to be provided to each group. When
applying for the Program of Comprehensive Assistance for Family Caregivers, a
Veteran or Servicemember can select one primary family caregiver and up to two
secondary family caregivers. VA obligated $12,996,987 in FY 2011 and $95,626,683 in
FY 2012 for benefits and services available to these two groups described in detail
below.

Caregiver Training and Education

Training and education of family caregivers is a critical component of the Program of
Comprehensive Assistance for Family Caregivers and is a requirement for primary and
secondary family caregivers during the application process. VA contracted with an
experienced qualified non-profit organization to develop and implement the family
caregiver’s core curriculum training. This curriculum includes education and training on
10 core competencies with topics such as caregiver self-care and medication
management. The training is available in both English and Spanish. Training can be
completed at home with a workbook and DVD, online, or in a classroom setting.

VA obligated over $5 million to deliver this mandated training to nearly 7,500 family
caregivers from the program’s inception through the end of fiscal year (FY) 2012.

Training Modalities by Enrollment

46.3 % - Online

Classroom

1.7 %

52.0%

Data as of October 18, 2012

Additional Training

A significant number of those participating in the Program of Comprehensive Assistance
for Family Caregivers requested additional education on Post-traumatic Stress Disorder
(PTSD). Inresponse, VA’'s CSP, in collaboration with the VA National Center for PTSD
and the VA Employee Education Service, offered an education program titled,

4
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“‘Understanding PTSD for Caregivers” designed for caregivers of Veterans with a
diagnosis of PTSD. More than 550 family caregivers participated in this live satellite
television broadcast at 99 VA sites across the Nation. Each VAMC CSC received a
DVD of the program to provide training for family caregivers who were either unable to
attend the session or wish to view it again, as well as for newly approved family
caregivers of eligible Veterans with PTSD entering the Program of Comprehensive
Assistance for Family Caregivers.

Monthly Caregiver Stipend

Individuals designated as the eligible Veteran’s primary family caregiver are eligible to
receive a monthly stipend from VA as an acknowledgement of the sacrifices they make
to care for seriously injured eligible Veterans. The monthly stipend is not intended to
replace career earnings or be construed to create an employment relationship between
VA and caregivers. Family caregivers report that the stipend is the cornerstone of the
Program of Comprehensive Assistance for Family Caregivers. The stipend helps to
alleviate financial distress experienced by many primary family caregivers.

During the eligibility evaluation, the clinical treatment team assigns the Veteran or
Servicemember a tier level based on his or her level of dependency. The tier level is
then converted into hours in order to determine the stipend payment as follows: the
primary family caregiver of an eligible Veteran assessed at Tier 1 is paid a stipend
equivalent to the eligible Veteran requiring 10 hours per week, nationally averaging
$586 per month, the primary family caregiver of an eligible Veteran assessed at Tier 2 is
paid a stipend equivalent to the eligible Veteran requiring 25 hours per week, nationally
averaging $1,450 per month, and the primary family caregiver of an eligible Veteran
assessed at Tier 3 is paid a stipend equivalent to the eligible Veteran requiring 40 hours
per week, nationally averaging $2,254 per month.

The monthly value of the stipend is then calculated by using the U.S. Bureau of Labor
Statistics’ hourly wage for a home health aide in the geographic region in which the
eligible Veteran resides using the 75" percentile of the wage index, multiplied by the
annual consumer price index cost of living adjustment, multiplied by the hours
associated with the eligible Veteran’s specific tier level as described above, and then
multiplied by 4.35, which is equal to the average number of weeks in the month.

VA is responsible for ensuring stipend payment amounts are no less than a commercial
home health care entity would pay an individual in the eligible Veteran’s geographic
area (or an area with similar costs of living) to provide equivalent personal care
services. Although each tier is associated with payment for a particular quantity of
hours, the hours are not meant to equate with the exact number of hours that the family
caregiver provides care to the eligible Veteran.

The stipend payments are exempt from taxation under 38 United States Code (U.S.C.),
section 5301(a)(1), but are considered income and may impact the primary family
caregiver’s eligibility for other benefits, such as unemployment. Stipend benefits are
retroactive to the date the application was received by VA.
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In FY 2011, VA obligated $11,002,530 in stipend payments for 1,314 primary family
caregivers who received stipend payments. In FY 2012, VA obligated $80,456,149 in
stipend payments. for 6,596 primary family caregivers During FY12, ten Family
Caregivers participated in the program for only part of the year. Because of a change in
circumstance with a Family Caregiver or with a Veteran, the Veteran may change
Family Caregivers over the course of a year. In addition, because the role of the Family
Caregiver includes supporting the potential for the Veteran’s rehabilitation, as Veterans
progress in treatment and/or rehabilitation, some Veterans may no longer require the
assistance of a Family Caregiver over time.

Mental Health Services

In a survey of family caregivers of Veterans completed by the National Alliance for
Caregiving (NAC) in 2010, Caregivers of Veterans - Serving on the Homefront
(http://www.caregiving.org/pdf/research/2010_Caregivers_of Veterans FULLREPORT _
WEB_FINAL.pdf), caregivers of Veterans report high levels of isolation as well as high
levels of emotional and physical stress. Caregivers report depression, anger,
interpersonal conflict, anxiety, substance use, sleep disturbances, and social isolation.
In addition, when the caregiver is a spouse or significant other, there may be significant
changes in the marital and other family relationships, and couples may face challenges
related to intimacy.

Under the Program of Comprehensive Assistance for Family Caregivers, both primary
and secondary family caregivers are eligible to receive mental health services. These
services may include psychotherapy, support groups, and education, but do not include
medication management or psychiatric inpatient hospitalization. Section 1720G
(a)(3)(A), as added by section 101(a) of P.L. 111-163, enables qualified family
caregivers to access mental health services regardless of whether or not need is related
to the eligible Veteran’s treatment plan. In addition to receiving mental health services
as a VA benefit through this formalized program, caregivers may access many other
supportive counseling options such as: various telephone supports offered by local VA
staff or through the national Caregiver Support Line, supportive counseling services
offered by CSCs, and community resources.

For approved family caregivers participating in the Program of Comprehensive
Assistance for Family Caregivers, in FY 2011, VA obligated $6,600; and in FY 2012, VA
obligated $312,807 for mental health services.

Prior to the passage of P.L. 111-163, VA provided counseling and other services under
38 U.S.C., section 1782 to family members of Veterans (and other individuals) if the
treatment was in support of the clinical objectives of the eligible Veteran’s treatment
plan. These services include consultation, professional counseling, marriage and family
counseling, training, and mental health services as are necessary in connection with the
Veteran’s treatment. These services continue to be provided to eligible individuals,
including family and general caregivers, in support of furthering the objectives of the
Veteran’s medical treatment plan.
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Respite Care

Respite care is a distinct component of the array of long-term care services available to
eligible Veterans who experience functional impairments from chronic conditions.
Veterans seeking respite services under 38 U.S.C., section 1720B must be enrolled in
VHA health care. Respite care is ordinarily provided for no more than 30 days per year.
Veterans and caregivers in need of more hours of respite care may receive those
services or may find their care needs are better met through other VA home and
community-based services.

Respite care is available in a variety of settings. For example, respite care can be
provided at home, in a VA Community Living Center, through a VA-contracted
community skilled nursing home, or through a VA-operated or VA-contracted community
Adult Day Care Program. In-home community respite care providers include, but are
not limited to: National Family Caregiver Programs offered by Area Agencies on Aging
and Aging & Disability Resource Centers through contracts with VA; state licensed or
approved home health agencies through contracts with VA; adult day care services;
and, alternative options for respite care as approved by VA’s Office of Geriatrics &
Extended Care.

The Program of Comprehensive Assistance for Family Caregivers offers respite care to
caregivers in the application process if the family member’s participation in required
caregiver core curriculum training would interfere with the provision of personal care
services to the Veteran or Servicemember. For approved family and general
caregivers, 38 U.S.C., section 1720G (a)-(b), as added by section 101(a) of

P.L. 111-163, also authorizes respite care benefits for eligible Veterans and caregivers,
when clinically indicated, recognizing the special needs of this group of caregivers. The
CSC and PACT or primary care team, assess the eligible Veteran and caregiver for
their level of need for respite care services. When a determination of the need for
respite care services is made, the Respite Care Coordinator, or the identified designee,
secures the services and develops an individualized service plan for respite care
identifying the amount of time, type of care, and care setting for respite care services.

For approved family caregivers participating in the Program of Comprehensive
Assistance for Family Caregivers, in FY 2011, VA obligated $1,308,502; and in
FY 2012, VA obligated $2,966,776 for respite care services.

Travel, Lodging and Subsistence Under 38 U.S.C. Section 111

Section 104 of P.L. 111-163 authorizes VA to reimburse primary and secondary family
caregivers for travel expenses including lodging and subsistence for the time in which
the eligible Veteran is traveling to and from a VA facility for the purpose of and the
duration of the medical examination, treatment or care episode. In accordance with the
law, VA provides caregiver beneficiary travel in the same manner as that to eligible
Veterans under 38 Code of Federal Regulations, Part 70, which may include the actual
cost for meals, lodging, or both, up to 50 percent of the per diem rate allowed for
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government employees under 5 U.S.C., section 5702 when VA determines an overnight
stay is required. The law also authorizes VA to reimburse travel, lodging and per diem
expenses incurred by the family member for participation in the mandated caregiver
training as required as part of the application process for the Program of
Comprehensive Assistance for Family Caregivers.

For approved family caregivers participating in the Program of Comprehensive
Assistance for Family Caregivers, in FY 2011, VA obligated $202,616, and in FY 2012,
VA obligated $348,332 for travel, lodging, and subsistence.

Health Care Benefits for Eligible Primary Family Caregivers

CHAMPVA is a comprehensive health care benefit program in which VA shares the cost
of certain health care services and supplies with eligible beneficiaries. The program is
administered by VA’s Purchased Care at the Health Administration Center where
CHAMPVA applications are processed and eligibility determinations are made to
authorize benefits and process medical claims.

Approved primary family caregivers of eligible Veterans participating in the Program of
Comprehensive Assistance for Family Caregivers can enroll in CHAMPVA if they are
not eligible for TRICARE and not entitled to care or services under a health plan
contract such as Medicare, Medicaid, worker's compensation, or insurance policy or
contract. If eligible, primary family caregivers may receive CHAMPVA benéefits in one of
two ways:

e Primary family caregivers may receive services through community-based
providers who accept assignment. In this case, primary family caregivers pay
the CHAMPVA annual deductible and required cost shares for services when
using these community-based providers.

e Primary family caregivers may access CHAMPVA services through the
CHAMPVA In-House Treatment Initiative (CITI) program, if providers and
space are available within the VA health care system and the VAMC is a CITI
participating provider. Local VA facilities are not required to participate in the
CITI program.

At the end of FY 2012, 1,690 primary family caregivers were covered under CHAMPVA.
For approved primary family caregivers participating in the Program of Comprehensive
Assistance for Family Caregivers, in FY 2011, VA obligated $120,391, and in FY 2012,
VA obligated $2,608,255 for qualified primary family caregiver receiving CHAMPVA
services.

Ongoing Support and Monitoring

Ongoing support and monitoring are provided to approved family caregivers and
Veterans and Servicemembers participating in the Program of Comprehensive
Assistance for Family Caregivers through home visits. Home visits ensure that the
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primary family caregiver has the required training, resources, and support to provide
safe and effective care for the Veteran or Servicemember, and if necessary, to generate
appropriate referrals for the Veteran or Servicemember and/or family member. An initial
home visit occurs prior to approval. Once approved, ongoing home visits are completed
quarterly, unless otherwise clinically indicated as determined by the Veteran’s treatment
team.

For approved family caregivers participating in the Program of Comprehensive
Assistance for Family Caregivers, in FY 2011, VA obligated $356,348, and in FY 2012,
VA obligated $3,934,544 for ongoing support and monitoring.

VA Support Services and Outreach Activities Provided to General and Family
Caregivers Following Passage of P.L. 111-163

VA obligated $12,226,029 in FY11 and $19,146,136 for support services and outreach
activities to both general and family caregivers as described below.

Caregiver Support Coordinators (CSC)

VA mandated that a CSC position be designated at every VAMC. CSCs serve as the
clinical experts on family care giving issues and are experienced social workers, nurses,
and psychologists. They provide support and programming to family and general
caregivers, link caregivers to community and VA resources, and respond to referrals
from the Caregiver Support Line. CSCs provide guidance, support, and coordination for
the application process for the Program of Comprehensive Assistance for Family
Caregivers, as well as coordinate local activities in support of National Family
Caregivers Month each November and throughout the year.

Effective April 2011, every VAMC was required to have 1.0 dedicated full-time
employee (FTE) CSC appointed to serve caregivers of Veterans; resulting in a total of
152 CSCs being named and serving in the position through the end of FY 2011. As the
CSP was implemented in VAMCs and the number of approved primary family
caregivers and general caregivers grew, VAMCs were able to request funding through
the National Caregiver Support Program Office to support additional CSC positions. By
the end of FY 2012, VA funded 192 CSC full-time equivalent (FTE) positions. The
additional funding supported both full-time and part-time positions depending on the
unique needs of each VAMC.

In support of the new caregiver programs under P.L. 111-163, in FY 2011, VA obligated
$9,690,676 for CSC salaries and benefits; in FY 2012, VA obligated $16,528,525 for
CSC salaries and benefits.
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Caregiver Support Line (CSL)

On February 1, 2011, VA introduced the national CSL as an additional resource for
caregivers, Veterans, and community partners associated with caring for Veterans. The
mission of the CSL is to provide information, referral and support to caregivers of
Veterans offering callers options, and facilitating interventions including referrals as
needed to the appropriate VA resources as well as state and local community services.
Since its inception, the CSL has been utilized by spouses, children, other extended
family members and friends of Veterans, as well as Veterans themselves. The CSL is
staffed by 20 full-time equivalent (FTE) employees. Call responders are licensed social
workers who are trained to provide a clinical assessment of the situation described by
the caller in order to offer appropriate direction, referrals, and support.

CSL responders recognize the unique challenges caregivers experience and are skilled
in assessing each individual’s needs, offering supportive counseling, guidance and
appropriate direction to help facilitate a connection to needed resources, including direct
referrals to CSCs located at the VAMC nearest to the caller. The CSL has established
relationships with other VA call centers and Department of Defense (DoD) call centers
to establish procedures for transferring calls to the appropriate call center to best meet
the caller’s needs.

As of the end of FY 2012, the CSL had received 52,950 calls and made 13,125 referrals
to local CSCs at VAMCs across the country on behalf of caregivers.

The figure below demonstrates the number of calls the CSL received in FY 2011 and
FY 2012.

Total Calls Received by Caregiver Support Line (CSL) FY 2011, 2012
* CSL opened February 2011
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In FY 2011 VA obligated $943,288 for the CSL and in FY 2012, VA obligated
$1,816,905 to support the operation of the CSL.

Caregiver Web Site

The VA Caregiver Support Web site (www.caregiver.va.gov) was launched by VA as a
centralized location for caregivers to identify services, supports, and resources that can
assist them in their care giving role. To assist caregivers with navigating the VA
system, the Web site provides easily accessed links to the application for the Program
of Comprehensive Assistance for Family Caregivers, the CSL, and a zip code look-up
feature that allows caregivers to readily locate contact information for their local CSC.
In addition, the Web site provides an array of tools and resources that simplify care
giving duties, increase caregiver competency, and inform caregivers of what to ask their
Veteran’s health care providers. Other critical components of the Web site include an
active listserv mailing list to keep caregivers informed of updates to the CSP and local
resources/connections for Veterans to connect with other agencies, support groups and
caregivers.

According to VA’'s WebTrends Report, from January 1, 2011 to October 7, 2012, the
Caregiver Support Web site received 773,730 visits. In FY 2011, VA obligated
$924,294 for the development and implementation of CSP’s strategic outreach and
communication plan which included the creation of fact sheets and outreach tools, such
as videos of actual VA caregiver stories, basic Web site development, and ongoing
technical Web site support. In FY 2012, VA obligated $223,351 for continued outreach
support services and Web site maintenance needs.

National Family Caregivers Month

In 2010, VA began recognizing November as National Family Caregivers Month to
honor all those who provide for the health and well-being of a loved one. VA Secretary
Shinseki recognized that, “These mothers, wives, fathers, husbands and other loved
ones make tremendous sacrifices to be there every day for the Veterans who served
this Nation. They are our partners in Veteran health care and they deserve our
support.” Throughout the month of November, CSC’s coordinate a variety of events
and activities to encourage caregivers and VA employees to participate in events at
VAMCs across the Nation, such as resource fairs, educational offerings and wellness
programs.

Peer Support

The VA Caregiver Peer Support Mentoring Program was launched in January 2012 to
provide personal support and establish peer relationships by linking caregivers to one
another. Caregiver mentors and mentees are linked together through an application
process. Peer mentors are official VA volunteers, and as such, must complete required
orientation and training through Voluntary Services before they can begin program
specific training. VA privacy and information security requirements are covered as part
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of the required orientation process. Once matched, the caregiver mentor and mentee
establish a communication plan, including weekly contact with one another. The Peer
Support Mentoring Program Manager, a VA staff member, hosts a monthly conference
call that mentors are expected to attend to share ideas, express concerns, and obtain
support from other mentors. At the beginning of each call, privacy and confidentiality
expectations are explained to participants.

Peer mentors empower mentee caregivers by forming supportive relationships,
decreasing the feeling of isolation many caregivers experience, and linking them to
resources available within VA and the community. Caregiver mentors and mentees
assist one another by sharing common experiences and knowledge of resources such
as VA benefits, VA health care, and community resources. As a result, the program
helps caregivers build skills and a knowledge base that will assist them in dealing with
their care giving role in the future. Fifty caregivers participated in VA’s Peer Support
Mentoring Program in FY 2012.

Resources for Enhancing All Caregivers Health (REACH)

REACH is an evidence-based skills-building intervention, including individual sessions
with an option for telephone support group meetings designed to provide support,
education, and training to eligible caregivers of Veterans with Alzheimer’s Disease or
related dementias. Lasting from 2 to 6 months, the intensive one-on-one intervention
addresses five main care giving risk areas for eligible caregivers of Veterans including:
safety; social and emotional support; problem solving; caregiver well-being; and, both
caregiver and Veteran health. The intervention focuses on problem solving around
behavioral topics, stress and coping techniques, as well as step-by-step strategies to
assist eligible caregivers in everyday problems they may encounter. REACH caregivers
show significant improvements in reported burden, depression, impact of depression on
daily lives, social support, health care behaviors, care giving frustrations, and number of
problem behaviors reported. Caregivers often spend time providing hands-on care, as
well as spending time “on duty,” defined as time spent providing supervision of the care
recipient, time that cannot be spent doing other household or personal tasks, relaxing,
or socializing. Caregivers who have participated in REACH report spending 1 hour less
per day in providing hands on care, and 2 hours less per day in time “on duty.”

Clinical staff at VA facilities are trained, certified and provided all materials to deliver the
REACH intervention by the Memphis VAMC Caregiver Center. Through the end of

FY 2012, clinical staff at 75 VA facilities across the country have been trained.
Additionally, at the end of FY 2012, REACH was adapted for use with caregivers of
Veterans with spinal injury/disorder as a pilot program at three VA sites.

Spouse Telephone Support (STS)

VA has long provided support in person and via telephone, through the use of support
groups to family members and caregivers of Veterans who serve as caregivers. For
example, VA offers a wide variety of support groups both locally and nationally to
caregivers of Veterans with specific conditions. In October 2011, based on successful
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outcomes demonstrated by a similar Department of Defense program, VA expanded
support services by initiating STS. STS is designed to improve resilience, prepare
spouses, significant others, and intimate partners to cope with reintegration difficulties,
to serve as a support system, and ease the post-deployment transition for Iraq and
Afghanistan Veterans. At the end of FY 2012, 63 VA sites have been trained by the
Memphis VAMC Caregiver Center, and 86 family caregivers have participated in the
program. During the STS program, 6-10 participants and a trained VA employee
serving as group leader have 12 1 hour-long calls over the course of 6 months.

A participant workbook provides information for each group session. The groups focus
on education, skills building, and support. Content includes changes experienced by
the Veteran and family; negotiation around roles and responsibilities; communication;
resilience; and cues to alert spouses when to seek mental health services for the
Veteran, family members or themselves.

To support these valuable programs, VA obligated $667,771 in FY 2011 and in
FY 2012, VA obligated $577,355 to support the Memphis VAMC Caregiver Center,
which provides training for REACH and STS.

Outcomes, Measureable Benefits, & Effectiveness

VA began accepting applications for the Program of Comprehensive Assistance for
Family Caregivers on May 9, 2011, and as of September 30, 2012, a cumulative total of
6,606 approved primary family caregivers had been served by this program. Veterans
and family caregivers continue to be accepted into the Program of Comprehensive
Assistance for Family Caregivers at a rate of approximately 500 newly approved family
caregivers each month.

VA’s CSP is reviewing the measurable benefits and outcomes that the Program of
Comprehensive Assistance for Family Caregivers has on the health and well-being of
both Veterans and family caregivers participating in the program. Further study is
needed to determine the full impact of the program on Veterans and approved family
caregivers as well as which components of the program are most effective. However,
preliminary metrics reflect a decrease in the level of caregiver burden, using the Zarit
Burden scale, a scale specifically designed to measure the impact of caregiving on an
individual, reported by approved primary family caregiver participants in the program. A
decrease in the average monthly inpatient utilization by Veterans participating in the
Program of Comprehensive Assistance for Family Caregivers was also a preliminary
finding.

As VA continues to provide services under both the Program of General Caregiver
Support Services and the Program of Comprehensive Assistance for Family Caregivers,
the outcomes of each program will be evaluated, measured, and included in future
reports. The types of measurements under consideration include the number of general
caregivers served by training and education programming, the impact the programming
has had on the caregiver’s ability to care for the Veteran, and the level of burden
reported by the caregiver. VA will continue to assess the impact that participation in the
Program of Comprehensive Assistance for Family Caregivers has on both family
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caregiver and eligible Veteran participants including the impact on well-being as well as
the impact on healthcare utilization.

In addition, VA is currently pursuing evaluation of individual programs offered within the
Caregiver Support Program including the Caregiver Support Line and the Peer Support
Mentoring Program.

Conclusion

Family members and other informal caregivers, such as friends and neighbors, serve as
an essential part of VA’s health care delivery system, providing assistance to loved
ones with complex physical and mental disabilities. In recognition of the significant
sacrifices made by caregivers of Veterans, President Obama signed P.L. 111-163, the
Caregivers and Veterans Omnibus Health Services Act of 2010. VA’s successful
implementation of the Program of Comprehensive Assistance for Family Caregivers and
the Program of General Caregiver Support Services, collectively referred to as the VA’s
CSP, demonstrate VA’s dedication to serving caregivers of Veterans, VA’s partners in
providing the best care possible to our Nation’s Veterans.

Prior to and throughout implementation, VA streamlined access to information about
caregiver resources, supports, and services within VA. VA implemented a National
Caregiver Web site to provide education and resources to caregivers of all era
Veterans, as well as highlight the new services available to eligible Post-9/11 era
Veterans and their family caregivers, ensuring that information about caregiver
resources were easily accessed by the general public. In addition, VA implemented an
electronic application process for the Program of Comprehensive Assistance for Family
Caregivers. The CSL has proven to be an invaluable asset to Veterans, caregivers, and
the broader community as is demonstrated by its high level of use.

Through programs, supportive services, and outreach activities, VA has created a
knowledgeable community of caregivers, as well as provided an opportunity for
caregivers of Veterans to learn from one another. Dedicated CSCs at every VAMC
have ensured that Veterans, caregivers, and VA staff have access to a clinical subject
matter expert to navigate VA and non-VA resources, with the goal of ensuring
caregivers receive necessary supports to allow them to successfully care for Veterans
at home.

Additional services for qualified family caregivers of eligible Veterans who incurred or
aggravated a serious injury in the line of duty on or after September 11, 2001, including
respite care, mental health care, a monthly stipend paid directly to primary family
caregivers, and enrollment in CHAMPVA for eligible primary family caregivers
demonstrate VA’s dedication to supporting our newest group of seriously injured
Veterans and their family caregivers. Family caregivers are critical members of the
Veteran’s care team. Caring for those who provide personal care services and supports
to the men and women “who have borne the battle” has become an essential part of
supporting Veterans and aligns with VA’s core values of integrity, commitment,
advocacy, respect, and excellence. Caregivers are truly unsung heroes who sacrifice
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so much in order to care for our nation’s Veterans. VA is pleased to offer caregivers the
much needed services and supports made available by the Caregivers and Veterans
Omnibus Health Services Act of 2010, P.L. 111-163.
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ATTACHMENT
Short Title of Report: Assistance and Support Services for Caregivers
Report Required By: Public Law 111-163, Section 101 (c)

In accordance with Title 38, Chapter 1, Section 116, the statement of cost for preparing this report
and a brief explanation of the methodology used in preparing the cost statement are shown below.

Manpower Cost: $8,059
Contract(s) Cost: $248,933
Other Cost: SO

Total Estimated Cost to Prepare Report: $256,992
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THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

June 9, 2014

The Honorable Jeff Miller
Chairman

Committee on Veterans’ Affairs
U.S. House of Representatives
‘Washington, DC 20515

Dear Mr. Chairman:

In accordance with the requiremen{s of Public Law 111-163, section 101(c),
enclosed is the Department of Veterans Affairs (VA) annual report on Assistance and
Support Services for Caregivers, as well as the required statement of cost for preparing
the report. '

The Caregivers and Veterans Omnibus Health Services Act of 2010, which was
signed into law on May 5, 2010, represents the largest increase and expansion of
support and services for caregivers of Veterans in the history of VA. Since publishing
the interim final rule on May 5, 2011, VA has continued to make great strides in
providing these important benefits and services in support of caregivers and Veterans,
particularly designated family caregivers of eligible Veterans who were seriously injured
in the line of duty on or after September 11, 2001.

Information for this report was gathered collaboratively from a variety of sources.
The resulting report provides a comprehensive review of the accomplishments achieved
for the Caregiver Support Program from inception through fiscal year 2013.

Similar letters have been sent to other leaders of the House and Senate
Committees on Veterans’ Affairs.

| Sincerely,

Sldan D. Gibson
‘Acting Secretary

Enclosures
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THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

June 9, 2014

The Honorable Michael H. Michaud
Ranking Member

Committee on Veterans’ Affairs
U.S. House of Representatives
Washington, DC 20515

Dear Congressman Michaud:

In accordance with the requirements of Public Law 111-163, section 101(c),
enclosed is the Department of Veterans Affairs (VA) annual report on Assistance and
Support Services for Caregivers, as well as the required statement of cost for preparing
the report.

The Caregivers and Veterans Omnibus Health Services Act of 2010, which was
signed into law on May 5, 2010, represents the largest increase and expansion of
support and services for caregivers of Veterans in the history of VA. Since publishing
the interim final rule on May 5, 2011, VA has continued to make great strides in
providing these important benefits and services in support of caregivers and Veterans,
particularly designated family caregivers of eligible Veterans who were seriously injured
in the line of duty on or after September 11, 2001.

Information for this report was gathered collaboratively from a variety of sources.
The resuiting report provides a comprehensive review of the accomplishments achieved
for the Caregiver Support Program from inception through fiscal year 2013.

Similar letters have been sent to other leaders of the House and Senate
Committees on Veterans’ Affairs.

Sincerely,

. Sloan D. Gibson

" Acting Secretary

Enclosures



Case: 22-1264 Document: 17. Page: 99 Filed: 07/01/2022

THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

June 9, 2014

The Honorable Bernard Sanders
Chairman

Committee on Veterans' Affairs
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

- In accordance with the requirements of Public Law 111-163, section 101(c),
enclosed is the Department of Veterans Affairs (VA) annual report on Assistance and
Support Services for Caregivers, as well as the required statement of cost for preparing
the report.

The Caregivers and Veterans Omnibus Health Services Act of 2010, which was
signed into law on May 5, 2010, represents the largest increase and expansion of
support and services for caregivers of Veterans in the history of VA, Since publishing
the interim final rule on May 5, 2011, VA has continued to make great strides in
providing these important benefits and services in support of caregivers and Veterans,
particularly designated family caregivers of eligible Veterans who were seriously injured
in the line of duty on or after September 11, 2001.

Information for this report was gathered collaboratively from a variety of sources.
The resulting report provides a comprehensive review of the accomplishments achieved
for the Caregiver Support Program from inception through fiscal year 2013.

Similar letters have been sent to other leaders of the House and Senate
Committees on Veterans' Affairs.

Sincerely,

- Sloan D. Gibson
~ Acting Secretary

Enclosures
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THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

June 9, 2014

The Honorable Richard M. Burr
Ranking Member

Committee on Veterans' Affairs
United States Senate
Washington, DC 20510

Dear Senator Burr:

In accordance with the requirements of Public Law 111-163, section 101(c),
enclosed is the Department of Veterans Affairs (VA) annual report on Assistance and
Support Services for Caregivers, as well as the required statement of cost for preparing
the report.

The Caregivers and Veterans Omnibus Health Services Act of 2010, which was
signed into law on May 5, 2010, represents the largest increase and expansion of
support and services for caregivers of Veterans in the history of VA. Since publishing
the interim final rule on May 5, 2011, VA has continued to make great strides in
providing these important benefits and services in support of caregivers and Veterans,
particularly designated family caregivers of eligible Veterans who were seriously injured
in the line of duty on or after September 11, 2001.

Information for this report was gathered collaboratively from a variety of sources.
The resulting report provides a comprehensive review of the accomplishments achieved
for the Caregiver Support Program from inception through fiscal year 2013.

Similar letters have been sent to other leaders of the House and Senate
Committees on Veterans' Affairs. '

x Sin‘cerelyv,

~ Sloan D. Gibson

| Acting Secretary

Enclosures
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‘ Department of Veterans Affairs
Assistance and Support Services for Caregivers
Annual Report Fiscal Year 2013

Public Law (P.L.) 111-163

The Caregivers and Veterans Omnibus Health Services Act of 2010, P.L. 111-163,
signed into law on May 5, 2010, has marked a new era in the delivery of expanded
services for caregivers within the Department of Veterans Affairs (VA). VA established
a Program of Comprehensive Assistance for Family Caregivers and a Program of
General Caregiver Support Services, collectively referred to as the Caregiver Support
Program (CSP), combining existing VA programming and services for caregivers of
Veterans of all eras with the additional services and benefits made available under
P.L. 111-163.

P.L. 111-163 expanded services in place prior to the legislation, such as respite care
and counseling. For qualified family caregivers of eligible Veterans who incurred or
aggravated a serious injury in the line of duty on or after September 11, 2001, additional
services and benefits as part of the Program of Comprehensive Assistance for Family
Caregivers include: education and training; a monthly stipend paid directly to
designated primary family caregivers; mental health services; a respite care benefit;
travel, lodging, and subsistence when receiving initial training and during the Veterans’
medical appointments; and enroliment in VA's Civilian Health and Medical Program
(CHAMPVA) for eligible primary family caregivers who are not entitled to care or
services under a health plan contract and are not eligible for TRICARE. On May 9,
2011, VA began accepting applications for the Program of Comprehensive Assistance
for Family Caregivers. In fiscal year (FY) 2013, 12,710 primary family caregivers were
served by this program, including family caregivers from 50 states, the District of
Columbia, and San Juan, Puerto Rico.

Program of Comprehensive Assistance for Family Caregivers
Application, Eligibility, and Appeals

Eligibility for VA's Program of Comprehensive Assistance for Family Caregivers is
contingent upon the Veteran’s or Servicemember’s ability to meet all seven of the
following primary criteria:

1) The Veteran or Servicemember undergoing medical discharge must have
incurred or aggravated a serious injury (including traumatic brain injury,
psychological trauma, or other mental d:sorders) in the line of duty on or after
September 11, 2001.

2) The injury must render the Veteran or Servicemember in need of personal
care services because of one of the following:

1
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* Veteran or Servicemember is unable to perform one or more of the
following activities of daily living (ADL): dressing, bathing, grooming,
toileting, feeding, mobility, or frequent need of adjusting of a prosthetic
or orthopedic appliance without assistance;

+ Veteran or Servicemember has need for supervision or protection based
on symptoms or residuals of neurological or other impairment or injury,
requiring supervision or assistance for any of the following reasons:
seizures, difficulty with planning/organizing, safety risks, sleep
dysregulation, delusions or hallucinations, difficulty with recent memory,
or mood dysregulation;

* Veteran or Servicemember has a psychological trauma or a mental
disorder that has been scored by a licensed mental health professional
as having a Global Assessment of Functioning score of 30 or less
continuously during the 90-day period immediately preceding the date
on which VA initially received the caregiver application; or

« Veteran has been rated 100 percent service connected disabled for the
qualifying serious injury, and has been awarded special monthly
compensation that includes aid and attendance allowance.

3) The Veteran or Servicemember requires at least six continuous months of
caregiver support.

4) Participation in the program is in the best interest of the Veteran or
Servicemember, including consideration of whether participation in the program
significantly enhances his/her ability to live safely in a home setting, creates an
environment that supports his/her health and well-being, and supports potential
progress in rehabilitation if such potential exists. '

5) The Veteran or Servicemember wiil receive care at home once VA designates
a family caregiver (once training is complete).

6) A VA-selected primary care team, such as a Patient Aligned Care Team
(PACT), will provide the Veteran or Servicemember with ongoing care.

7) The personal care service provided by the family caregiver cannot
simultaneously and regularly be provided by another individual, entity, or program.

The Caregiver Support Coordinator (CSC) located in each VA medical center (VAMC)
uses the Veteran’s service connection rating determination, Physical Evaluation Board
finding, Medical Evaluation Board finding, or line of duty injury finding to verify whether
the serious injury of the Veteran or Servicemember was incurred or aggravated in the
line of duty. Once confirmed, the Veteran's or Servicemember's PACT or primary care
team evaluates the remaining eligibility criteria. This includes evaluation of certain
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criteria the family ,m.ember must meet, and, if the Veteran or Servicemember and family
mgmber(s) are eligible, establishment of the Veteran’s or Servicemember's tier level,
which corresponds with the monthly stipend value his/her primary family caregiver wili
receive.

Upon verification of eligibility, the family member(s) completes mandatory caregiver
training. Once training is complete, the CSC arranges for the facility-identified home
care team or clinician to complete an initial in-home assessment. The purpose of a
home visit is to ensure that the family member has the required training, resources, and
support to provide safe and effective care for the Veteran or Servicemember, and if
necessary, to generate appropriate referrals for the Veteran or Servicemember and/or
family member. The resuits of the in-home visit are communicated to the CSC; if the
facility-identified home care clinician or team concurs that the family member can
provide adequate care, the CSC based upon the assessment of the clinical team, will
approve the family caregiver application and designate primary and secondary family
caregivers, as appropriate.

If a determination is made that a Veteran or Servicemember does not qualify for
participation, she or he will receive a formal letter that provides the decision and the
process to appeal. If a Veteran or Servicemember and/or caregiver are not satisfied
with a VAMC decision, he or she may request an appeal in accordance with the
Veterans Health Administration (VHA) clinical appeals process.

Program of General Caregiver Support Services

General caregivers of Veterans are caregivers who provide personal care services to an
enrolled Veteran who does not meet the criteria for the Program of Comprehensive
Assistance for Family Caregivers, but requires assistance with one or more activities of
daily living or requires supervision or protection based on symptoms or residuals of
neurological or other impairment or injury. Unlike the Program of Comprehensive
Assistance for Family Caregivers, there is no formal application required to receive
general caregiver support services. Because there is not a formal application process,
participants in the Program of General Caregiver Support Services are served by local
VAMCs and are not tracked nationally.

VA's CSP offers services which are utilized by both family caregivers under the
Program of Comprehensive Assistance for Family Caregivers and general caregivers
under the Program of General Caregiver Support Services, including: designated CSCs
in every VAMC, a toli-free Caregiver Support Line (CSL), Caregiver Web site,
events/activities to celebrate National Family Caregivers Month, Caregiver Peer
Support Mentoring, Resources for Enhancing All Caregivers Health (REACH), and
Spouse Telephone Support (STS). The cost of each specific program is included in the
descriptive sections of this report.
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Ser\{ices and Benefits Available through the Program of Comprehensive
Assistance for Family Caregivers

P.L. 111-163 established two groups of family caregivers, referred to in regulations
governing the Program of Comprehensive Assistance for Family Caregivers as primary
family caregivers and secondary family caregivers, and stipulated the unique benefits and
services that are to be provided to each group. When applying for the Program of
Comprehensive Assistance for Family Caregivers, a Veteran or Servicemember can
select one primary family caregiver and up to two secondary family caregivers. During
FY 2013, VA obligated approximately $199,184,840 for the benefits and services
available to these two groups described in detail below.

Caregiver Training and Education

Training and education of family caregivers is a critical component of the Program of
Comprehensive Assistance for Family Caregivers and is a requirement for primary and
secondary family caregivers during the application process. VA contracted with an
experienced qualified non-profit organization to develop and implement the family
caregivers’ core curriculum training. This curriculum includes education and training on
10 core competencies with topics such as caregiver self-care and medication
“management. The training is available in both English and Spanish. Training can be
completed at home with a workbook and DVD, online, or in a classroom setting.

In FY 2013, VA obligated approximately $2 million to deliver this mandated initial training
to nearly 7,000 family caregivers..

Additional Training

A significant number of those participating in the Program of Comprehensive Assistance
for Family Caregivers requested additional education on Traumatic Brain Injury (TBI). In
response, VA’'s CSP, in collaboration with VA’'s Employee Education Service, offered an
education program titled, “TBI for Caregivers”. This course was designed for caregivers
of Veterans from all eras with a diagnosis of TBI. More than 300 family caregivers
participated in this live satellite television broadcast at 67 VA sites across the Nation.
Each VAMC CSC received a DVD of the program to provide training for family caregivers
who were either unable to attend the session or wish to view it again, as well as for newly
approved family caregivers of eligible Veterans with TBI entering the Program of
Comprehensive Assistance for Family Caregivers.

Based upon additional caregiver feedback, VA also offered a course titled, “Understanding
Pain Management Tips for Caregivers,” which was made available to caregivers of
Veterans from all eras interested in learning more about this topic. More than 200 family
caregivers participated in this live satellite television broadcast at 43 VA sites across the
Nation. Each VAMC CSC received a DVD of the program to provide training for family
caregivers who were either unable to attend the session or wish to view it again.
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Monthly Caregiver Stipend -

Individuals designated as an eligible Veteran’s primary family caregiver are eligible to
receive a monthly stipend from VA as an acknowledgement of the sacrifices they make to
care for seriously injured eligible Veterans. The monthly stipend is not intended to
replace career earnings or be construed to create an employment relationship between
VA and caregivers. Family caregivers report that the stipend is the cornerstone of the
Program of Comprehensive Assistance for Family Caregivers. The stipend helps to
alleviate financial distress experienced by many primary family caregivers.

During the eligibility evaluation, the clinical treatment team assigns the Veteran or
Servicemember a tier level based on his or her level of dependency. The tier level is then
converted into hours in order to determine the stipend payment as follows: the primary
family caregiver of an eligible Veteran assessed at Tier 1 is paid a stipend equivalent to
the eligible Veteran requiring 10 hours of caregiver assistance per week, nationally
averaging $592 per month; the primary family caregiver of an eligible Veteran assessed
at Tier 2 is paid a stipend equivalent to the eligible Veteran requiring 25 hours of
caregiver assistance per week, nationally averaging $1,444 per month; and the primary
family caregiver of an eligible Veteran assessed at Tier 3 is paid a stipend equivalent to
the eligible Veteran requiring 40 hours of caregiver assistance per week, nationally
averaging $2,265 per month.

The monthly value of the stipend is calculated by using the U.S. Bureau of Labor
Statistics’ hourly wage for a home health aide in the geographic area in which the eligible
Veteran resides using the 75" percentile of the wage index, multiplied by the annual
consumer price index cost of living adjustment, multiplied by the hours associated with
the eligible Veteran’s specific tier level as described above, and then multiplied by 4.35,
which is equal to the average number of weeks in the month.

VA is responsible for ensuring stipend payment amounts are no less than a commercial
home health care entity would pay an individual in the eligible Veteran's geographic area
(or an area with similar costs of living) to provide equivalent personal care services.
Although each tier is associated with payment for a particular quantity of hours, the hours
are not meant to equate with the exact number of hours that the family caregiver provides
care to the eligible Veteran.

The stipend payments are exempt from taxation under 38 United States Code (U.S.C.) §
5301(a)(1), but may be considered income for other purposes and could impact the
primary family caregiver’s eligibility for other benefits, such as unemployment. Stipend
benefits are retroactive to the date the application was received by VA or the date, on
which the eligible Veteran begins receiving care at home, whichever is later.

In FY 2013, VA obligated $179,467,599 in stipend payments for 12,710 primary family
caregivers who received stipend payments.
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Mental Health Services

In a survey of family caregivers of Veterans completed by the National Alliance for
Caregiving in 2010, Caregivers of Veterans - Serving on the Homefront, caregivers of
Veterans report high levels of isolation as well as high levels of emotional and physical
stress. Caregivers also report depression, anger, interpersonal conflict, anxiety,
substance use, sleep disturbances, and social isolation. In addition, when the caregiver
is a spouse or significant other, there may be significant changes in the marital and other
family relationships, and couples may face challenges related to intimacy.

Under the Program of Comprehensive Assistance for Family Caregivers, both primary
and secondary family caregivers are eligible to receive mental health services. These
services may include psychotherapy, support groups, and education, but do not include
medication management or psychiatric inpatient hospitalization. Section 1720G(a)(3)(A)
of title 38, U.S.C., as added by section 101(a) of P.L. 111-163, enables qualified family
caregivers to access counseling services regardless of whether or not need is related to
the eligible Veteran's treatment plan. In addition to receiving mental health services as a
VA benefit through this formalized program, caregivers may access many other '
supportive counseling options such as: various telephone supports offered by local VA
staff or through the national Caregiver Support Line, supportive counseling services
offered by CSCs, and community resources.

For approved family caregivers participating in the Program of Comprehensive
Assistance for Family Caregivers, in FY 2013, VA obligated $843,161 for mental health
services.

Prior to the passage of P.L. 111-163, VA provided counseling and other services under
38 U.S.C., section 1782, to family members of Veterans (and other individuals) if the
treatment was in support of the clinical objectives of the eligible Veteran’s treatment plan.
These services include consultation, professional counseling, marriage and family
counseling, training, and mental health services as are necessary in connection with the
Veteran’s treatment. These services continue to be provided to eligible individuals,
including family and general caregivers, in support of furthering the objectives of the
Veteran's medical treatment plan. ‘

Respite Care

Respite care is a distinct component of the array of long-term care services available to
eligible Veterans who experience functional impairments from chronic conditions.
Veterans seeking respite services under 38 U.S.C., section 1720B, must be enrolled in
VHA health care. Respite care is ordinarily provided for no more than 30 days per year.
Veterans and caregivers in need of more hours of respite care may receive those
services or may find their care needs are better met through other VA home and
community-based services.
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Respite care is available in a variety of settings. For example, respite care can be
prpwded at home, in a VA Community Living Center, through a VA-contracted community
skilled nursing home, or through a VA-operated or VA-contracted community Adult Day
Care Program. In-home community respite care providers include, but are not limited to:
National Family Caregiver Programs offered by Area Agencies on Aging and Aging and
Disability Resource Centers through contracts with VA; state licensed or approved home
health agencies through contracts with VA, aduit day care services: and alternative
options for respite care as approved by VA's Office of Geriatrics and Extended Care.

The Program of Comprehensive Assistance for Family Caregivers offers respite care to
caregivers in the application process if the family member’s participation in required
caregiver core curriculum training would interfere with the provision of personal care
services to the Veteran or Servicemember. For approved family and general caregivers,
38 U.S.C., section 1720G (a)-(b), as added by section 101(a) of P.L. 111-163, also
authorizes respite care benefits for eligible Veterans and caregivers, when clinically
indicated, recognizing the special needs of this group of caregivers. The CSC and PACT,
assess the eligible Veteran and caregiver for their level of need for respite care services.
When a determination of the need for respite care services is made, the Respite Care
Coordinator, or the identified designee, secures the services and develops an
individualized service plan for respite care identifying the amount of time, type of care,
and care setting for respite care services.

For approved family caregivers participating in the'Program of Comprehensive
Assistance for Family Caregivers, in FY 2013, VA obligated $4,256,535 for respite care
services. ' : ,

Travel, Lodging, and Subsistence under 38-U.S.C., Section 111

Section 104 of P.L. 111-163 authorizes VA to reimburse primary and secondary family
caregivers for travel expenses including lodging and subsistence for the time in which the
eligible Veteran is traveling to and from a VA facility for the purpose of and the duration of
the medical examination, treatment, or care episade.  In accordance with the law, VA
provides caregiver beneficiary travel in the same manner as that to eligible Veterans
under 38 Code of Federal Regulations, Part 70, which may inciude the actual cost for
meals, lodging, or both, up to 50 percent of the per diem rate allowed for Government
employees under 5 U.S.C., section 5702, when VA determines an overnight stay is
required. VA is also authorized to reimburse travel, lodging, and per diem expenses
incurred by the family member for participation in the mandated caregiver training as
required as part of the application process for the Program of Comprehensive Assistance
for Family Caregivers.

For approved family caregivers participating in the Program of Comprehensive
Assistance for Family Caregivers, in FY 2013, VA obligated $485,152 for travel, lodging,
and subsistence.
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Health Care Benefits for Eligible Primary Family Caregivers

CHAMPVA is a comprehensive health care benefit program in which VA shares the cost
of certain health care services and supplies with eligible beneficiaries. The program is
administered by VA's Purchased Care at the Health Administration Center where
CHAMPVA applications are processed and eligibility determinations are made to
authorize benefits and process medical claims. -

Approved primary family caregivers of eligible Veterans participating in the Program of
Comprehensive Assistance for Family Caregivers can enroll in CHAMPVA if they are not
eligible for TRICARE and not entitled to care or services under a health plan contract
such as Medicare, Medicaid, worker's compensation, or an insurance policy or contract.
If eligible, primary family caregivers may receive CHAMPVA benefits in one of two ways:

+ Primary family caregivers may receive services through community-based
providers who accept assignment. In this case, primary family caregivers pay
the CHAMPVA annual deductible and required cost shares for services when
using these community-based providers.

+ Primary family caregivers may access CHAMPVA services through the
CHAMPVA In-House Treatment Initiative (CITI) program, if providers and space
are available within the VA headlth care system and the VAMC is a CITl
participating provider. Local VA facilities are not required to participate in the
CITI program.

In FY 2013, 3,349 qualified primary family caregivers were provided health care coverage
under CHAMPVA and VA obligated $6,429,000 to support these services.

Ongoing Support and Monitoring

Ongoing support and monitoring are provided to approve family caregivers and eligible
Veterans participating in the Program of Comprehensive Assistance for Family
Caregivers through home visits. Home visits ensure that family caregivers have the
required training, resources, and support to provide safe and effective care for their
Veteran or Servicemember, and if necessary, to generate appropriate referrals for the
Veteran or Servicemember and/or family member. An initial home visit occurs prior to
approval. Once approved, ongoing home visits are completed quarterly, unless otherwise
clinically indicated as determined by the eligible Veteran’s treatment team. For approved
family caregivers participating in the Program of Comprehensive Assistance for Family
Caregivers, in FY 2013, VA obligated $5,703,393 for ongoing support and monitoring.

VA Support Services and Outreach Activities Provided to General and Family
Caregivers Following Passage of P.L. 111-163

In FY 2013, VA obligated $23,193,386 for support services and outreach activities to both
general and family caregivers as described below.
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Caregiver Support Coordinators (CSC)

VA mandated that a CSC position be designated at every VAMC. CSCs serve as the
clinical experts on family care giving issues and are experienced social workers, nurses,
and psychologists. They provide support and programming to family and general
caregivers, link caregivers to community and VA resources, and respond to referrals from
the Caregiver Support Line. CSCs provide guidance, support, and coordination for the
application process for the Program of Comprehensive Assistance for Family Caregivers,
as well as coordinate local activities in support of Nat:onal Family Caregivers Month each
November and throughout the year.

Effective April 2011, every VAMC was required to have 1.0 dedicated full-time equivalent
employee (FTEE) CSC appointed to serve caregivers of Veterans. In FY 2013, a total of
225 CSC positions were approved and VA obligated $20,752,702 for CSC salaries and
benefits.

Caregiver Support Line (CSL)

On February 1, 2011, VA introduced the national CSL as an additional resource for
caregivers, Veterans, and community partners associated with caring for Veterans. The
mission of the CSL is to provide information, referral, and support to caregivers of
Veterans offering callers options, and facilitating interventions including referrals as
needed to the appropriate VA resources as well as state and local community services.
Since its inception, the CSL has been utilized by spouses, children, other extended family
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