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STATEMENT OF RELATED CASES 
 

Pursuant to Federal Circuit Rule 47.5(a), counsel for Plaintiff-Appellee 

is not aware of any other 

appeal in or from these same civil actions or proceedings that previously were before 

this Court or any other appellate court under the same or similar title, or of any 

action.  Counsel is aware of approximately fifteen cases either stayed or pending in 

the United States Court of International Trade , that will directly 

affect or be directly affected by .  

See Certificate of Interest.  Additionally, counsel is aware of one case pending in 

this Court that that could affect this if that case is decided before 

the instant appeal: USP Holdings, Inc. v. United States, Appeal No. 21-1726. 

STATEMENT OF ISSUES 

 Whether the Trade Court erred in holding that Proclamation 9980 was invalid 

as contrary to law because the President committed a significant procedural violation 

and acted outside of the authority delegated to him by Congress in issuing 

Proclamation 9980 beyond certain time constraints set forth in 19 U.S.C. § 1862 

 

STATEMENT OF THE CASE  
 

Proclamation 9980 is invalid and contrary to law because the President 

committed a significant procedural violation and acted outside of his delegated 

PrimeSource Building Products, Inc. ("PrimeSource") 

("Trade Court") 

this Court's decision in this consolidated appeal 

this Court's decision 

("Section 232"). 
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2 
 

authority by extending Section 232 duties to steel derivative products.  A Section 

232 investigation may only begin on 

 of the 

  19 U.S.C. § 1862(b)(1)(A).  The Secretary 

must then immediately 

Id.  During such an investigation, the 

Secretary shall 

or otherwise afford interested parties an opportunity to present information and 

Id. § 1862(b)(2)(A)(iii).  The Secretary then 

has 270 days from initiation to submit a report to the President.  See id. § 

1862(

does provide a non-exhaustive list of factors that the Secretary and President must 

consider.  See id. § 1862 the 

Id. § 

1862(b)(3)(A).  

There are also enumerated procedural requirements the President must follow.  

On ninety 

President, must be taken to adjust the imports of the article and its derivatives so that 

a request from "the head of any department or 

agency, upon application of an interested party" or on the "own motion" 

Secretary of Commerce ("Secretary"). 

initiate an investigation "to determine the effects on the 

national security of imports of {an} article." _ 

"if it is appropriate and after reasonable notice, hold public hearings 

advice relevant to such investigation." _ 

b)(3)(A). While Section 232 does not explicitly define "national security," it 

(d). The final report must contain "the findings" and" 

recommendations of the Secretary for action or inaction under th { e} section." _ 

receipt of the Secretary's report, the President has days to both "determine 

whether the President concurs with the finding of the Secretary" and, if the President 

concurs, "determine the nature and duration of the action that, in the judgment of the 
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Id. § 

1862(c)(1)(A)(i)-(ii).  After reaching a determination, the President has fifteen days 

to implement the chosen action.  See id. § 1862(c)(1)(B).   

 On April 19, 2017, the Secretary initiated a Section 232 investigation into the 

effects of aluminum and steel imports on the national security of the United States.  

See Notice Request for Public Comments and Public Hearing on Section 232 

National Security Investigation of Imports of Steel

Commerce Apr. 26, 2017) Req. for Public Comments First Am. Compl. at Ex. 

3, No. 20-

-767.  On April 26, 2017, the Secretary published a notice of the 

See id.  The notice 

did not mention steel nails specifically, or any derivative articles generally.  See id.      

 On January 11, 2018, the Secretary transmitted a report to the President 

detailing his findings and recommendations regarding steel imports.  See U.S. DEP T 

OF COMMERCE, BUREAU OF INDUS. & SEC., The Effect of Imports of Steel on the 

National Security (2018) 

Appx769-1031.  The Steel Report identified the scope of its investigation as 

, long 

products, pipe and tube products, semi-finished products (such as billets, slabs and 

ingots) and stainless products.  Id. at 21-22, Appx793-794 (omitting any reference 

such imports will not threaten to impair the national security." 

________________ _, 82 Fed. Reg. 19,205 (Dep't 

(" __________ "), 

0032 (Ct. Int'l Trade Feb. 11, 2020), ECF No. 22. ("PrimeSource Am. 

Compl."), Appx765 

investigation and invited public comment on "imports of steel." 

("Steel Report"), PrimeSource Am. Compl. at Ex. 4, 

covermg "steel mill products" falling into five categories: flat products 
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to steel nails).  {d}omestic steel production is essential 

 circumstances 

of 

national security as defined in Section 232 Id. at 2, 5, Appx774, Appx777. 

 The Secretary ultimately recommended that the President take immediate 

action to adjust the level of steel imports through quotas or tariffs.  See id. at 58-61, 

Appx830-833.  Such recommendations are required by both the statute and 

regulation.  See 19 U.S.C. § 1862(b)(3)(A); 15 C.F.R. § 705.10(b) (2022).  

Commerce then proposed three actions, including a recommendation of a global 

tariff of twenty-four percent, that was intended to enable the U.S. steel industry to 

operate at an average capacity utilization rate of eighty percent or better.  See Steel 

Report at 59-60, Appx831-832.   

 On March 8, 2018, the President issued Proclamation 9705, which concurred 

subjected imports of steel articles to twenty-five 

 imports of steel 

articles pose to the national security . . . so that such imports will not threaten to 

Adjusting Imports of Steel 

Into the United States, 83 Fed. Reg. 11,625 (Mar. 15, 2018), PrimeSource Am. 

Compl. at Ex. 8, Appx686-691.  Neither nails nor any other derivative steel article 

The Secretary found that " 

for national security applications" and that the "present quantities and 

steel imports are 'weakening our internal economy' and threaten to impair the 

" 

with the Secretary's findings, and 

percent ad valorem tariffs, respectively, "to address the threat that 

impair the national security." Proclamation No. 9705, _________ _ 
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was listed in the annexes of steel articles covered by that action.  See id. at 11,629, 

Appx690. 

 On January 24, 2020, nearly two years after the initial proclamations imposing 

tariffs on steel, without notice, the President issued Proclamation 9980, imposing 

additional tariffs of 25 percent on certain steel derivative products.  See 

Proclamation 9980, Adjusting Imports of Derivative Aluminum Articles and 

Derivative Steel Articles into the United States, 85 Fed. Reg. 5,281 (Jan. 29, 2020), 

PrimeSource Am. Compl. at Ex. 1, Appx748-760.  The President claimed that 

additional tariffs on imports of certain steel derivative products.  See id. at 5,281, 

Appx748.  On January 29, 2020, the Executive Office of the President published 

Annexes in the Federal Register listing the products covered by Proclamation 9980.  

See id. at 5,290-93, Appx757-760.  The covered products included steel nails, tacks 

(other than thumb tacks), drawing pins, corrugated nails, staples (other than those of 

heading 8305) and similar derivative steel articles.  See id. 

 Paragraph 1 of Proclamation 9980 cited as legal authority the 

investigation See 

Proclamation 9980, 85 Fed. Reg. at 5,281, Appx748.  As noted, however, that 

investigation and Report did not include nails or any derivative steel product.  

"domestic steel producers' utilization ha{d} not stabilized for an extended period of 

time at or above the 80 percent capacity utilization level" as the reason for imposing 

Commerce's 

in 2017 that led to the Secretary's January 11, 2018 Steel Report. _ 
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Neither the President nor the Secretary solicited public comment from interested 

parties regarding whether derivative steel products impacted national security, as 

was done for steel articles during the 2017 investigation.  

informed

reased since the 

these derivatives has been to erode the customer base for U.S. producers of 

aluminum and steel and undermine the purpose of the proclamations adjusting 

imports of aluminum and steel articles to remove the threatened impairment of the 

Id. at 5,282 (emphasis added), Appx749.  Further, Proclamation 

9980 referred e that an increase in 

imports of derivative items was the result of purposeful circumvention of the existing 

Section 232 tariffs. See id.  Not one of the legal or procedural requirements of 

Section 232 was met by the Secretary in investigating new articles not covered by 

the initial Section 232 investigation or by the President in issuing Proclamation 

9980.   

Following the issuance of Proclamation 9980, PrimeSource filed an appeal 

challenging the legality of 

derivative products.  See PrimeSource Bldg. Prods. v. United States, 497 F. Supp. 

 PrimeSource I , Appx11. The Trade Court, 

Instead, the President's 

basis for expanding the initial Section 232 tariffs was that the Secretary" ____ " 

him that "certain derivatives of steel articles have significantly inc 

imposition of the tariffs and quotas" and the "net effect of the increase of imports of 

national security." _ 

to an "assessment" by the Secretary of Commerc 

the President's imposition of tariffs on imports of steel 

3d 1333, 1339 (Ct. Int'l Trade 2021) (" ____ ") 
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merchandise within the scope of Proclamation 9980 and prohibited the liquidation 

of the affected en   PrimeSource Bldg. Prods. v. United States, 535 F. Supp. 3d 

 PrimeSource III Appx68.  In its lawsuit, 

PrimeSource alleged, among other issues, that Proclamation 9980 was unlawful 

because the President acted on imports of steel derivative products outside of the 

time limits specified in Section 232.  PrimeSource I, 497 F. Supp. 3d at 1340-41, 

Appx12-13.  Following briefing, in 

the Trade Court concluded that 

by Section 232.  Id. at 1351, Appx23.  The Trade Court, however, determined that 

Id. at 1361, Appx33.  Specifically, the 

Trade Court noted that 

the record was unclear whether these assessments met the requirements 

under Section 232(b)(3)(A) for a report by the Secretary.  Id. at 1360, Appx32.  The 

Court held that it was clear that Proclamation 9980 was untimely under Section 

232

but the assessments by the Secretary, if they constituted a full report, may have 

upon the consent of both parties, "entered a preliminary injunction that prohibited 

defendants from collecting 25% cash deposits on Prime Source's entries of 

tries." ----------------
1327, 1330 (Ct. Int'l Trade 2021) (" _____ "), 

denying the Government's motion to dismiss, 

there is "no ambiguity" in the time limits imposed 

"there remain { ed} genuine issues of material fact precluding {it} from granting 

plaintiffs motion for summary judgment." _ 

although the "Secretary of Commerce undertook certain 

preparation prior to the President's {imposition of tariffs under Proclamation 

9980}," 

" 

(c)(l) when viewed solely as an action taken in response to the Steel Report," 
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restarted the clock for Presidential action.  Id. at 1360-61, Appx32-33.  The Trade 

Court ordered that 

Id. at 1361, Appx33. 

 the Court that their ion continues to be that procedural 

preconditions for the issuance of Proclamation 9980 were met by the Secretary's 

2018 Steel Report and the timely issuance of Proclamation 9705, a position that the 

  PrimeSource Bldg. Prods. v. United States, 505 F. 

 PrimeSource II , Appx64.   In light 

admission that the assessments of the Secretary relied on by 

the President in Proclamation 9980 the functional equivalent of a Section 

Trade Court entered judgment as a matter of law for 

PrimeSource.  Id. at 1356-57, Appx65-66. The Trade Court held the President 

committed a significant procedural violation of Section 232 by issuing Proclamation 

9980 after the 105- -delegated authority to adjust 

  Id. at 1357, 

Appx66.  The Trade Court then declared that Proclamation 9980 was invalid as 

  Id.  

judgment and order to this Court.  

See PrimeSource III, 535 F. Supp. 3d 1327, Appx68-73.  The Government also 

the parties consult on a "scheduling order that will govern the 

remainder of this litigation." _ 

Pursuant to the Trade Court's order, the parties filed a joint status report where 

"Defendants informed 'posit 

majority has already rejected."' _______________ _ 

Supp. 3d 1352, 1355 (Ct. Int'l Trade 2021) (" _____ ") 

of the Government's 

were not" 

232(b )(3)(A) report," the 

day window of "congressionally 

imports of the products addressed in that proclamation had expired." 

" 

contrary to law." _ 

The Government appealed the Trade Court's 
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sought a stay in the Trade Court to maintain the suspension of liquidation of 

 pending appeal.   See id.   The Trade Court granted the 

affected by this litigation noting that a decision by the Court in Transpacific Steel 

LLC v. United States, 4. F.4th 1306 (Fed. Cir. 2021), caused it to conclude that 

PrimeSource III, 535 F. Supp. 3d at 1331, Appx69.  The Trade 

Court, however, noted that this case was distinguishable from Transpacific.  See id. 

at 1332-33, Appx70.  

SUMMARY OF THE ARGUMENT 
 

The Trade Court properly held that the Proclamation 9980 was invalid as 

contrary to law.  The President committed a significant procedural violation and 

acted outside the authority delegated to him by Congress when he imposed tariffs on 

steel derivative products outside of the time constraints for him to act after receiving 

steel imports threatened the national security of 

the United States.  This Court has jurisdiction to hear this case consistent with its 

jurisdictional determination in Transpacific.  But the common jurisdictional basis is 

where the factual and legal similarities to the instant action on derivative steel 

products ends.  This case fits within the staleness and other reasons  exceptions 

identified by the Court in Transpacific where the Court noted that the statutory 

PrimeSource's entries 

Government's motion and ordered the suspension of liquidation of the entries 

"defendants have made a sufficiently strong showing that they will succeed on the 

merits on appeal." 

the Secretary's report finding that 

" " 
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purpose of Section 232 may not permit presidential action outside of the time 

constraints set forth in the statute.  The holding in Transpacific, therefore, is not 

controlling on this matter.  Both legislative history and separation-of-powers 

concerns mandate that there is an outer boundary on the authority delegated to the 

President by Congress to act outside of the time constraints in Section 232.  The 

President committed a significant procedural violation and consequently acted 

outside the authority delegated to him by Congress, in imposing tariffs on steel 

derivative products because he relied on stale information relevant to a separate 

group of products distinct from derivatives.  

of the time constraints set forth in Section 232 represented a significant procedural 

violation because the untimeliness of Proclamation 9980 in effect resulted in the 

President acting without a predicate finding by the Secretary of a threat to national 

security. 

ARGUMENT 
 

I. This Court Has Jurisdiction to Hear this Case 
 

The Trade Court possessed jurisdiction pursuant to 28 U.S.C. § 1581(i), which 

gives that court exclusive jurisdiction of any civil action commenced against the 

United States, its agencies, or its officers, that arises out of any law of the United 

States providing for  . . .  tariffs, duties, fees, or other taxes on the importation of 

merchandise for reasons other than the raising of revenue.   Id. § 1581(i)(1)(B).  This 

The President's decision to act outside 

" 

" 
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See PrimeSource 

II, 505 F. Supp. 3d at 1352, Appx61-67.  The Trade Court entered judgment on 

August 2, 2021.  Accordingly, this Court possesses jurisdiction pursuant to 28 U.S.C. 

Ä 1295(a)(5)  of 

an appeal from a final decision of the {Trade Court}.Id.   The Government has not 

raised a jurisdictional challenge relevant to the statutory claim at the Trade Court or 

here.  See Br. of Defs.-Appellants at 2 Appellants

; see also PrimeSource I, 497 F. Supp. 3d at 1365 (Baker, J., dissenting), 

Appx37 ed our jurisdiction to enter 

.  

The amicus curiae argues that this Court lacks jurisdiction over this action on 

the grounds that Proclamation 9980 relates to issues of discretionary action by the 

President 

which are not reviewable by a court.  See Br. of the American Steel Nail Coalition 

as Amicus Curiae in Supp. of Defs.-Appellants at 25-32 (Jan. 10, 2022), ECF No. 

.  This argument is completely incongruous with the overarching 

 in Transpacific.Id. at 22.  Amicus curiae asserted that 

Transpacific, and hence was not 

Id. at 27 (citing Transpacific, 4 F. F.4th at 1318 n. 5).   The Court in 

appeal is from a final judgment that disposes of all parties' claims. _____ _ 

, which provides that this Court "shall have exclusive jurisdiction -

" 

(Jan. 3, 2022), ECF No. 24 (" 

Br.") 

(noting that the Government "has not question 

relief against the President") 

and the President's inherent authority over matters of national security, 

10 ("Amicus Br.") 

focus of amicus curiae's brief that the Trade Court's holding is "invalid in light of 

the Court's recent decision " 

the "jurisdictional issue was not raised in 

addressed." 
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