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INTRODUCTION 

Uncomfortable with both the plain language of the Definitization clauses in 

these contracts, and this Court’s cases construing the jurisdictional provisions of 

the Contract Disputes Act (“CDA”) and the definition of “Government claim” in 

Federal Acquisition Regulation (“FAR”) 2.101, the Government urges the Court to 

start afresh.  Specifically, to elide the clear right to appeal conferred on the 

contractor by the FAR Definitization clauses in these contracts, and by the case 

law interpreting the CDA and FAR 2.101, the Government proposes various self-

serving, narrowing interpretations of the words in FAR 2.101 and the 

Definitization clauses, which the Government suggests are straightforward.  But 

there is nothing straightforward or plain about the Government’s proposed 

definitions, whether as applied to “appeal,” “against the contractor,” “other relief,” 

or “adjustment.”  The Government’s proposed definitions are in every instance at 

odds with at least one reasonable interpretation of these terms, and often with the 

most common meaning of these terms and this Court’s precedents applying these 

terms.  Under the plain language of the Definitization clauses, and the principles 

that guide the interpretation of the meaning of “claim” in FAR 2.101, the Armed 

Services Board of Contract Appeals (“ASBCA” or “Board”) has jurisdiction over 

the written decisions of the Contracting Officer (“CO”) prescribing prices for these 

contracts.  
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The Government is also wrong in its contrived principles of interpretation of 

the CDA and congressional policy, which it argues ought to guide this Court’s 

analysis.  The Government posits that the purposes underlying the CDA require 

that any regulations suggesting a contractor’s right to appeal the definitization 

decisions as Government claims are improper.  But the Government’s effort to 

narrow the purposes of the CDA is manufactured for litigation.  This Court’s cases 

reflect that the purposes underlying the CDA were to allow the efficient 

determination of a broad range of disputes between the Government and its 

contractors.  Nothing in the CDA suggests that the Board lacks jurisdiction over a 

CO’s unilateral definitization decision. 

As seen below, and as reflected in Lockheed Martin’s opening brief, this 

Court’s cases defining Government claims, and the language of FAR 2.101 itself 

(as well as the Definitization clauses in these contracts), fully support the 

conclusion that the Board has jurisdiction over definitizations imposed on a 

contractor by the CO.  The decision of the Board to the contrary should be 

reversed. 
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ARGUMENT 

I. THE DEFINITIZATION CLAUSES EXPRESSLY PERMIT A 
DIRECT RIGHT OF APPEAL FROM UNILATERAL 
DEFINITIZATION MODIFICATIONS. 

A. The Plain Language of the Definitization Clauses Provide 
Contractors the Right to Directly Appeal Unilateral 
Definitizations Under the Disputes Clause. 

The applicable Definitization clause1 in each contract provides for 

negotiation between the parties.  Each then specifies that, if those negotiations do 

not produce a definitive contract by a target date, the CO has the right to 

unilaterally definitize contract prices or fees, subject to contractor “appeal” under 

the Disputes clause:2 

If agreement on a definitive contract to supersede this letter contract is 
not reached by the target date . . . the Contracting Officer may . . . 
determine a reasonable price or fee in accordance with subpart 
15.4 and part 31 of the FAR, subject to Contractor appeal as provided 
in the Disputes clause. 

FAR 52.216-25(c) (emphasis added); DFARS 252.217-7027(c) (emphasis added); 

see also App. Br. 26-27.   

                                           
1 The Singapore Contract included FAR 52.216-25 CONTRACT 
DEFINITIZATION (OCT 2010) and the Korea Contract included Defense FAR 
Supplement (“DFARS”) 252.217-7027, CONTRACT DEFINITIZATION (DEC 
2012) (collectively, “Definitization clauses”).  Appx101, Appx1388-1389.  The 
only substantive difference between the clauses is that the DFARS clause contains 
an additional paragraph, not applicable here.  Because of the similarities of the 
FAR and DFARS clauses, Lockheed Martin will simply refer to one, either, or 
both of them as the Definitization clause(s), unless otherwise specified.   
2 Both contracts include FAR 52.233-1 DISPUTES (MAY 2014) – 
ALTERNATIVE I (DEC 1991) (“Disputes clause”).  Appx102, Appx1386. 
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The plain language of the regulation states the contractor may “appeal” the 

unilateral definitization decision; it does not state or suggest that the contractor 

must instead initiate a dispute or submit a claim.  “Appeal” means to proceed from 

a lower to higher authority/tribunal for review.  App. Br. 27 n.17.  It would have 

been easy enough to specify the need for a claim to the CO, but there is no such 

specification.  See, e.g., Do-Well Mach. Shop, Inc. v. United States, 870 F.2d 637, 

641 (Fed. Cir. 1989). 

The Disputes clause itself mentions only one “appeal”—from a CO’s 

decision to a Board of Contract Appeals (“BCA”) or the U.S. Court of Federal 

Claims (“COFC”).  See FAR 52.233-1(f) (“The Contracting Officer’s decision 

shall be final unless the Contractor appeals or files a suit as provided in [the 

CDA]”).  There is, therefore, only one reasonable interpretation of “appeal” when 

these clauses are read together: the decision to definitize prices (a decision that 

requires “approval of the head of the contracting activity”3) is a “Contracting 

Officer’s decision” that contractors may “appeal” to a BCA or COFC “as provided 

in the Disputes clause[.]”  FAR 52.233-1(f); FAR 52.216-25(c); DFARS 252.217-

7027(c).   

The Government makes two arguments: (1) that the regulatory instruction 

for contractors to “appeal” somehow means to submit a “claim,” which later may 

                                           
3  FAR 52.216-25(c); DFARS 252.217-7027(c). 
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be appealed; and (2) the regulatory language in the Definitization clauses is 

somehow irrelevant to the interpretation of “claim.”  Gov’t Br. 27-31.  Both 

theories are unsupportable.  

Under the Government’s theory, the contractor would first have to submit a 

monetary claim with a sum certain.  It would then be the CO’s decision denying 

the claim (i.e., rejecting the contactor’s alleged sum certain) that would be the 

decision “subject to contractor appeal.”  Gov’t Br. 28-31.  That is not what the 

Definitization clauses say.  The Definitization clauses specify that what is “subject 

to contractor appeal” is the CO’s definitization decision regarding a reasonable 

price.  FAR 52.216-25(c); DFARS 252.217-7027(c) (CO’s “determin[ation]” of a 

“reasonable price” is “subject to contractor appeal”).  To adopt the Government’s 

interpretation would nullify that regulatory text.   

The Government, nonetheless, insists that “as provided in the Disputes 

clause” refers only to the parts of the Disputes clause addressing contractor claims.  

Gov’t Br. 16-17.  But nothing in the plain language or case law supports this 

supposition.  The Disputes clause addresses both contractor and government 

claims.  Government claims take the form of a “Contracting Officer’s decision,” 

which may be “appeal[ed]” to the BCA or COFC.  FAR 52.233-1(f).  The 

Definitization clauses use the specific term “appeal” of the CO’s definitization 

decision.  When read together, the term “appeal” has only one meaning that does 
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not render it superfluous––it means the contractor may appeal the CO’s “decision” 

to a tribunal to review the reasonableness of the CO’s “decision.”  Any other 

interpretation of the clauses strains the plain language.   

Regarding the Government’s second argument, the Government portrays the 

regulatory language of the Definitization clauses as irrelevant to “claim” analysis.  

The Government contends that the meaning of government “claim” must, and can 

be, determined abstractly and conclusively from the plain language of only FAR 

2.101.4  Gov’t Br. 27-28 (“the meaning of ‘claim’ in FAR 2.101 is grounded in its 

plain language, not in unrelated FAR provisions”).  This narrowing theory of 

regulatory interpretation is contradicted by this Court’s precedent regarding 

“claim” analysis.  In addition, nothing about the Government’s interpretation of 

FAR 2.101 is, in fact, clear or plain on the face of that regulation; indeed (as shown 

below in Section II), the Government’s reading is flatly incorrect.    

This Court has repeatedly emphasized that regulations, like statutes, must be 

read in their context and with a view to their place in the overall regulatory 

scheme.  See Reflectone, Inc. v. Dalton, 60 F.3d 1572, 1577 (Fed. Cir. 1995) (en 

banc) (construing CDA “claim” jurisdiction by reconciling FAR 2.101 with FAR 

                                           
4 Contrary to the Government’s assertion, Gov’t Br. 27-28, Lockheed Martin has 
consistently explained that written unilateral definitization decisions are 
Government “claims” within the plain language of FAR 2.101, as discussed in the 
Opening Brief and again below.  App. Br. 3-4; infra Section II.   
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33.201: “This interpretation, based on the plain language of the FAR, examines 

and reconciles the text of the entire regulation, not simply isolated sentences.”). 

Consistent with Reflectone, this Court explained long ago that the analysis of 

what is, and is not, a CDA “claim” extends beyond FAR 2.101, given FAR 2.101’s 

somewhat unilluminating—but unmistakably broad—plain language:  “whether an 

action amounts to a claim” must be assessed by looking at the “language of the 

contract in dispute,” Garrett v. Gen. Elec. Co., 987 F.2d 747, 749 (Fed. Cir. 1993), 

the “facts of the case,” id., and the CDA’s “implementing regulations[,]” H.L. 

Smith, Inc. v. Dalton, 49 F.3d 1563, 1564 (Fed. Cir. 1995).  The CDA’s 

“implementing regulations” are broader than FAR 2.101 alone.  Thus, all parts of 

the FAR must be read together in harmony:  Where two provisions speak to the 

same subject matter, e.g., jurisdiction over claims/disputes, “[i]t is well established 

that the specific governs over the general[.]”  Emerald Maint., Inc. v. United 

States, 925 F.2d 1425, 1428–29 (Fed. Cir. 1991) (specific language in FAR labor 

dispute clause regarding CDA jurisdiction trumped more general claim 

jurisdictional analysis).     

In Emerald Maint., this Court found that certain labor/wage disputes cannot 

be CDA claims because the language of a specific FAR clause5 expressly described 

these disputes as outside the CDA.  Id. at 1428 (“The Disputes provision of the 

                                           
5 Currently codified at FAR 52.222-14, Disputes Concerning Labor Standards. 
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contracts clearly provides that disputes arising out of the labor standards provisions 

of the contracts are not to be subject to the [CDA]”).  In determining the meaning 

of the word “claim” in the context of that case, the Court did not rely abstractly on 

the words of FAR 2.101 to the exclusion of all other FAR provisions.  To the 

contrary, this Court looked to the more specific FAR provision to clarify whether 

labor disputes were CDA claims, and held that they were not because the specific 

FAR provision controlled for BCA jurisdictional purposes: 

[A]n objective reading of the contracts indicates that the parties 
intended that the specific Disputes provision, stating that disputes 
arising out of labor standards are not to be subject to the general 
disputes clause, but are to be resolved in accordance with the 
procedures of the Department of Labor, predominates over the general 
provision that the Board has jurisdiction to decide any appeal from a 
contracting officer. 
 

Id. at 1429; Collins Int’l Serv. Co. v. United States, 744 F.2d 812, 815 (Fed. Cir. 

1984) (“Labor [Department] has final authority to settle wage disputes”); accord 

Herman B. Taylor Constr. Co. v. Barram, 203 F.3d 808, 811 (Fed. Cir. 2000).   

And in Reflectone itself, this Court reached the conclusion that a Request for 

Equitable Adjustment could be a CDA “claim” by harmonizing FAR 33.201 with 

FAR 2.101.  60 F.3d at 1577.  The Court emphasized the need to “examine[] and 

reconcile[] the text of the entire regulation [FAR], not simply isolated sentences.”  

Id.   
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The Government’s theory—that “the meaning of ‘claim’ in FAR 2.101 is 

grounded in its plain language,” such that the question presented in this case can be 

answered simply by reading the words of that provision in a vacuum—is 

unrealistic and unreasonable.  Gov’t Br. 27.  The Government’s position requires 

that this Court ignore the plain language of the Definitization clauses and the 

contractor’s right of “appeal” from a Government definitization decision/claim.  

Neither this Court nor any tribunal has mandated such tunnel-vision.  Indeed, both 

Reflectone and Emerald Maint. squarely contradict the Government’s argument.  

As required by the plain meaning and precedent, this Court should analyze the 

relevant, specific FAR and FAR Supplement clauses (here, the Definitization 

clauses) and conclude that unilateral definitization “decisions” are Government 

claims “subject to contractor appeal.”       

B. The History of the Definitization Clauses Further Supports 
Appellant’s Plain Language Interpretation that Contractors Can 
Directly Appeal the CO’s Unilateral Definitization Decisions. 

While the Court need only look at the plain language of the Definitization 

clauses (and its own precedents defining the meaning of “claim” under the CDA 

and the FAR) to determine that Lockheed Martin has a right to appeal from 

unreasonable definitizations, the history of the Definitization clauses provides 

further support.  The Government’s brief fails to address Lockheed Martin’s 

argument about the history of the Definitization clause.  Before passage of the 
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CDA, the Definitization clause and Termination clause included the same language 

concerning contractors’ right of direct appeal.  Compare 32 C.F.R. § 7.802-5(c) 

(1971), with 32 C.F.R. § 8.701(g) (1971); see also App. Br. 29-30.  BCAs, 

specifically the ASBCA, took jurisdiction over direct contractor appeals of both 

Government definitization and termination decisions.  See, e.g., Lab. for Elecs., 

Inc., ASBCA No. 13019, 69-2 BCA ¶ 7945 (noting that the contracts were “letter 

contracts,” also known as undefinitized contract actions (“UCAs”), and stating, 

without elaborating, that the contractor appealed directly from the CO’s unilateral 

price definitization decision);6 Marvin Eng’g Co., Inc., ASBCA No. 18356, 74-1 

BCA ¶ 10,587 (“This appeal, arising out of a unilateral decision of a Termination 

Contracting Officer[.]”).   

After passage of the CDA and the FAR, the Definitization clause’s direct 

appeals language remained untouched.  And nothing in the CDA or the FAR 

purported to change or overrule the prior practice.  This basic regulatory history 

further supports an interpretation that the FAR drafters intended to maintain 

contractors’ direct appeals rights.  The Government failed to address this argument 

in its briefing. 

                                           
6  Lab. for Elecs. involved an earlier version of the Definitization clause, under 
which COs were to terminate contracts instead of unilaterally definitizing it.  
Nevertheless, in this case, the ASBCA took jurisdiction over a contractor’s direct 
appeal of a CO’s unilateral definitization.  See App. Br. 30. 
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II. THE PLAIN LANGUAGE OF THE CDA AND FAR FULLY 
SUPPORT THE CONCLUSION THAT THE UNILATERAL 
DEFINITIZATIONS ARE GOVERNMENT CLAIMS. 

In addressing whether a particular decision is subject to appeal under the 

CDA, this Court’s observation that a broad reading is required where “Congress 

has chosen expansive, not restrictive, language” provides the foundational 

guidance.  Todd Constr., L.P. v. United States, 656 F.3d 1306, 1311 (Fed. Cir. 

2011) (quoting Alliant Techsystems, Inc. v. United States, 178 F.3d 1260, 1268 

(Fed. Cir. 1999)).   

Here, the CDA requires that “[e]ach claim by the Federal Government 

against a contractor relating to a contract shall be the subject of a written decision 

by the contracting officer.”  41 U.S.C. § 7103(a)(3).7  The unilateral definitization 

modifications are “written” and reflect a “decision” approved by the head of the 

contracting agency.  App. Br. 3, 10-12, 25-26.  The Government does not dispute 

this.  Gov’t Br. 4, 16-17.  Such decisions are unquestionably “against” the 

contractor for the reasons discussed below.  This satisfies the statutory plain 

language.8   

                                           
7 The Government’s description of the CDA certification requirement, for 
contractor claims, creates unnecessary ambiguity.  Gov’t Br. 8-10.  Government 
claims do not require certification.  41 U.S.C. § 7103(b)(1) (“made by 
a contractor”); Placeway Constr. Corp. v. United States, 920 F.2d 903, 906 (Fed. 
Cir. 1990) (“certification is not required for government claims”). 
8  “Magic words” are not required.  Garrett held that a Government directive under 
the relevant Inspections clause was a final decision (and a Government claim), 
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