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MEMORANDUM OPINION AND ORDER 

GRIGGSBY, Judge 

I. INTRODUCTION 

Plaintiff, Robert L. Doyon, brings this military pay action challenging the Board for 

&RUUHFWLRQ�RI�1DYDO�5HFRUGV¶��³BCNR´� decision to deny his application for the correction of his 

military records to reflect that he was unfit for duty and medically retired for psychosis or 

psychoneuroses associated with post-WUDXPDWLF�VWUHVV�GLVRUGHU��³376'´����See generally Compl.  

As relief, plaintiff seeks, among other things, an order that his military records be corrected, 

military disability retirement pay and other pay.  Id. at Prayer for Relief.   

The government has moved to dismiss this matter for lack of subject-matter jurisdiction 

and for failure to state a claim upon which relief can be granted, pursuant to Rules 12(b)(1) and 

����RI�WKH�5XOHV�RI�WKH�8QLWHG�6WDWHV�&RXUW�RI�)HGHUDO�&ODLPV��³5&)&´�.  See generally Def. 

Mot.  The parties have also filed cross-motions for judgment upon the administrative record, 

pursuant to RCFC 52.1.  See generally id.; Pl. Mot.  In addition, plaintiff has moved to 

Case 1:19-cv-01964-LKG   Document 19   Filed 01/13/21   Page 1 of 23

Appx1

Case: 21-2095      Document: 12     Page: 76     Filed: 08/24/2021



2 
 

supplement the administrative record.  Pl. Mot. to Supp.  For the reasons set forth below, the 

Court:  (1) GRANTS-in-PART WKH�JRYHUQPHQW¶V�PRWLRQ�WR�GLVPLVV; (2) DENIES SODLQWLII¶V�

motion to supplement the administrative record; (3) GRANTS WKH�JRYHUQPHQW¶V�PRWLRQ�IRU�

judgment upon the administrative record; and (4) DENIES SODLQWLII¶s cross-motion for judgment 

upon the administrative record. 

II. FACTUAL AND PROCEDURAL BACKGROUND1 

A. Factual Background 

Plaintiff, Robert L. Doyon, is a former service member in the United States Navy 

�³1DY\´�.  Compl. at ¶ 2.  In this military pay action, plaintiff challenges WKH�%&15¶V�GHFLVLRQ�WR�

deny his application for the correction of his military records to reflect that he was unfit for duty 

and medically retired for psychosis or psychoneuroses associated with PTSD.  Id. at ¶ 6.   

Specifically, plaintiff asserts three counts against the government in the complaint.  First, 

plaintiff alleges in Count I of the complaint that WKH�%&15¶V�DOOHJHG�UHIXVDO�WR�DSSO\�DSSOLFDEOH�

Department of Defense guidance in considering his application for the correction of his military 

records was arbitrary, capricious, an abuse of discretion and contrary to law.  Id. at ¶¶ 70-75.  

Second, plaintiff alleges in Count II of the complaint that WKH�%&15¶V�UHMHFWLRQ�RI�KLV�DSSOLFDWLRQ�

for the correction of his military records was arbitrary, capricious, unsupported by substantial 

evidence and contrary to law.  Id. at ¶¶ 76-78.   Lastly, plaintiff alleges in Count III of the 

complaint that the BCNR failed to afford him procedural due process in violation of the Due 

Process Clause of the Fifth Amendment to the Constitution.  Id. at ¶¶ 79-89.  As relief, plaintiff 

seeks, among other things, an order that his military records be corrected, military disability 

retirement pay and other pay.  Id. at Prayer for Relief.   

 
1 The IDFWV�UHFLWHG�LQ�WKLV�0HPRUDQGXP�2SLQLRQ�DQG�2UGHU�DUH�WDNHQ�IURP�WKH�FRPSODLQW��³&RPSO�´); the 
DGPLQLVWUDWLYH�UHFRUG��³$5´���WKH�JRYHUQPHQW¶V�PRWLRQ�WR�GLVPLVV and motion for judgment upon the 
administrative record �³'HI��0RW�´���SODLQWLII¶V�response and RSSRVLWLRQ�WR�WKH�JRYHUQPHQW¶V�PRWLRQ�WR�
dismiss and cross-motion for judgment upon the administrative record �³3O��0RW�´���SODLQWLII¶V�PRWLRQ�to 
VXSSOHPHQW�WKH�DGPLQLVWUDWLYH�UHFRUG��³3O��0RW��WR�6XSS�´���WKH�JRYHUQPHQW¶V�response and opposition to 
plaintLII¶V�FURVV-motion for judgment upon the administrative record DQG�SODLQWLII¶V�PRWLRQ�WR�VXSSOHPHQW�
the administrative record and reply in support of its motion to dismiss and motion for judgment upon the 
administrative record �³Def��5HVS�´���DQG�plaintiff¶V�UHSO\�LQ�VXSSRUW�RI�his cross-motion for judgment 
upon the administrative record and motion to supplement the administrative record �³Pl��5HSO\´�.  Except 
where otherwise noted, all facts recited herein are undisputed. 
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1. 3ODLQWLII¶V�Military Service And Discharge 

As background, plaintiff is a Vietnam War veteran who served in the Navy from March 

17, 1966, to November 21, 1968.  Id. at ¶¶ 2, 17; AR 0054.  During his military service, plaintiff 

was assigned to the U.S.S. Intrepid and he advanced to the rank of Airman.  Compl. at ¶¶ 18-19.  

Plaintiff received several medals and commendations²including the Vietnam Service Medal 

(Bronze Star), the Vietnam Campaign Medal, and the National Defense Service Medal²during 

his service in the Navy.  Id. at ¶ 20.    

On July 29, 1967, a missile on an airplane located on the U.S.S. Forrestal accidently 

detonated causing an explosion and fire that eventually resulted in more than 130 deaths and 160 

injuries.  Id. at ¶¶ 2, 23.  Plaintiff witnessed the immediate aftermath of the explosion and fire.  

Id. 

On October 23, 1967, four members of the U.S.S. Intrepid went Absent without Leave 

(³AWOL´����Id. at ¶ 24.  Because plaintiff was friendly with two of the deserters, he was 

harassed and threatened by his shipmates.  Id.  In April 1968, SODLQWLII¶V parents wrote to Senator 

Edward Kennedy, to express concerns about his mental health.  Id. at ¶ 25.   

In May 1968, plaintiff went on unauthorized absence for two days.  Id. at ¶ 26.  Upon his 

return to the Intrepid, plaintiff ZDV�UHIHUUHG�WR�WKH�VKLS¶V�VLFN�ED\�EHFDXVH�RI�KLV�³LQDELOLW\�WR�JHW�

along with his peers, his recent mental agitation and deteriorating work habits, and his expression 

RI�DGPLUDWLRQ�IRU�VHYHUDO�RI�����¶V�IDPRXV�IRXU�GHVHUWHUV�´��Id. at ¶ 28  After being admitted to 

sick bay, plaintiff was sedated with Thorazine.  Id.   

On August 16, 1968, plaintiff was transferred to Naval Base Subic Bay for further 

evaluation.  Id. at ¶ 29.  Plaintiff returned to duty aboard the Intrepid on August 31, 1968.  Id. at 

¶ 32.  A medical evaluation performed at Subic Bay in August 1968 diagnosed plaintiff with 

³passive aggressive personality disorder�´��Id. at ¶ 30.  Thereafter, on September 23, 1968, 

plaintiff witnessed a fatal plane crash while on duty.  Id. at ¶ 36. 

On September 26, 1968, SODLQWLII¶V�FRPPDQGLQJ�RIILFHU�UHFRPPHQGHG�WKDW�WKH�1DY\ 

separate him from military service for unsuitability citing his diagnosis of passive aggressive 

personality disorder.  AR0231-32.  A subsequent psychiatric evaluation conducted on October 

28, 1968, FKDQJHG�SODLQWLII¶V�diagnosis to ³(PRWLRQDOO\�8QVWDEOH�3HUVRQDOLW\��������ZLWK�QRWHG�
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SDUDQRLG�WUDLW�LQ�KLV�SHUVRQDOLW\�´��Compl. at ¶ 38.  And so, plaintiff was discharged with an 

honorable characterization of service for unsuitability effective on November 21, 1968.  

AR0054. 

2. 3ODLQWLII¶V�9$�%HQHILWV�&ODLP 

In December 2013, plaintiff filed an application for disability compensation with the 

'HSDUWPHQW�RI�9HWHUDQV�$IIDLUV��³9$´��IRU�376'���$5�������,Q�FRQQHFWLRQ�ZLWK�WKLV�

application, a VA psychiatrist diagnosed plaintiff with PTSD in June 2014.  AR0064.  The VA 

psychiatrist opined that plaintiff had experienced stressors in service, including witnessing a fatal 

plane crash and a sinking ship incident that resulted in multiple casualties.  AR0067, AR0072.  

$QG�VR��RQ�6HSWHPEHU�����������WKH�9$�JUDQWHG�SODLQWLII¶V�DSSOLFDWLRQ�IRU�GLVDELOLW\�

compensation for PTSD, assigning a 50 percent disability rating effective December 9, 2013.  

AR0088-������2Q�1RYHPEHU�����������WKH�9$�JUDQWHG�SODLQWLII¶V�FODLP�IRr an increased rating 

for his service-connected PTSD, assigning a 70 percent disability rating effective August 27, 

2015.  AR0093-096. 

3. The Hagel And Kurta Memoranda 

On September 3, 2014, former Secretary of Defense Charles Hagel issued a 

PHPRUDQGXP�HQWLWOHG�³6XSSOHPHQWDO�*XLGDQFH�WR�0LOLWDU\�%RDUGV�IRU�&RUUHFWLRQ�RI�

Military/Naval Records Considering Discharge Upgrade Requests by Veterans Claiming Post 

7UDXPDWLF�6WUHVV�'LVRUGHU´��WKH�³+DJHO�0HPRUDQGXP´����AR0184-187.  The Hagel 

Memorandum recognizes the attention that ³KDV�EHHQ�IRFXVHG�XSRQ�WKH�SHWLWLRQV�RI�9LHWQDP�

veterans to Military Department Boards for Correction of Military/Naval Records (BCM/NR) for 

the purposes of upgrading their discharges based on claims of previously unrecognized Post 

7UDXPDWLF�6WUHVV�'LVRUGHU��376'��´� AR0184.  The Hagel Memorandum also states that its 

SXUSRVH�LV�WR�³KHOS�HQVXUH�FRQVLVWHQF\�DFURVV�WKH�6HUYLFHV�´�E\�SURYLGLQJ�VXSSOHPHQWDO�SROLF\�

guidance for military correction boards on such applications.  Id.    

In this regard, the Hagel Memorandum requires that military boards give liberal 

consideration to petitions submitted by veterans who assert that PTSD or PTSD-related 

FRQGLWLRQV�³PLJKW�KDYH�PLWLJDWHG�WKH�PLVFRQGuct that caused [their] under other than honorable 

FRQGLWLRQV�FKDUDFWHUL]DWLRQ�RI�VHUYLFH�´� AR0186.  The Hagel Memorandum also directs the 

military correction boards to timely consider these petitions and to liberally waive any time 
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limits that may have prevented their review.  Id.  In 2016, this ³OLEHUDO�FRQVLGHUDWLRQ´�VWDQGDUG�

was codified into law and military review boards must review with liberal consideration a 

YHWHUDQ¶V�FODLP�³WKDW�SRVW-traumatic stress disorder or traumatic brain injury potentially 

contributed to the circumstances resulting in the discharge or dismissal or to the original 

FKDUDFWHUL]DWLRQ�RI�WKH�FODLPDQW¶V�GLVFKDUJH�RU�GLVPLVVDO�´�����8�6�&���������K�����%������8�6�&��

§ 1553(d)(3)(A)(ii). 

On August 25, 2017, Undersecretary of Defense Anthony Kurta issued a memorandum 

�WKH�³.XUWD�0HPRUDQGXP´��which provides additional guidance clarifying and expanding upon 

the Hagel Memorandum, WR�LQFOXGH�YHWHUDQV¶�PHQWDO�KHDOWK�DV�ZHOO�DV�YLFWLPL]DWLRQ�E\�VH[XDO�

assault and sexual harassment as potential mitigation for misconduct.  AR0892-897.  

Specifically, the Kurta Memoranda provides WKDW�³>O@LEHUDO�FRQVLGHUDWLRQ�ZLOO�EH�Jiven to 

veterans petitioning for discharge relief when the application for relief is based in whole or in 

part on matters relating to mental health conditions, including PTSD; TBI; sexual assault; or 

sexual harassment�´��$5�����  The Kurta Memorandum also states WKDW�³>X@QOHVV�RWKHUZLVH�

indicated, the term µdischarge¶ includes the characterization, narrative reason, separation code, 

and re-enlistment code.´��AR0895.  In addition, the Kurta Memorandum makes clear that 

³>W@hese guidance documents are not limited to Under Other Than Honorable Condition 

discharge characterizations but rather apply to any petition seeking discharge relief including 

requests to change the narrative reason, re-enlistment codes, and upgrades from General to 

+RQRUDEOH�FKDUDFWHUL]DWLRQV�´� Id.   

4. The %&15¶V�'HFLVLRQ 

On September 14, 2017, plaintiff applied for the correction of his military records with 

the BCNR.2  AR0020-21.  In the brief supporting his application, plaintiff requested that the 

 
2 Under 10 U.S.C. § 1552, the Secretary of a military department may correct any military record of the 
6HFUHWDU\¶V�GHSDUWPHQW�ZKHQ�WKH�6HFUHWDU\�FRQVLGHUV�LW�QHFHVVDU\�WR�FRUUHFW�DQ�HUURU�RU�UHPRYH�DQ�
injustice.  10 U.S.C. § 1552(a).  Former members of the Armed Forces may bring a claim for review of a 
discharge or dismissal based upon matters relating to post-traumatic stress disorder or traumatic brain 
injury under Section 1552.  10 U.S.C. § 1552(h).  In such cases, a military board must review the medical 
evidence that is presented by the claimant anG�UHYLHZ�ZLWK�OLEHUDO�FRQVLGHUDWLRQ�WKH�YHWHUDQ¶V�FODLP�WKDW�
post-traumatic stress disorder or traumatic brain injury potentially contributed to the circumstances 
UHVXOWLQJ�LQ�WKH�GLVFKDUJH�RU�GLVPLVVDO��RU�WR�WKH�RULJLQDO�FKDUDFWHUL]DWLRQ�RI�WKH�FODLPDQW¶s discharge or 
dismissal.  10 U.S.C. § 1552(h)(2)(B); see also 10 U.S.C. § 1553(d)(3)(A)(ii).   
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BCNR correct his military records to reflect that he was unfit and medically retired with at least 

a 30% disability rating for psychosis or psychoneurosis.  AR0045-047.  

To support his petition, plaintiff submitted a psychiatric evaluation report authored by his 

psychiatrist, Dr. Ted R. Greenzang. AR0375-391.  In this report, Dr. Greenzang opines that 

plaintiff was experiencing manifestations of PTSD at the time of his discharge from the military.  

AR0389.  Dr. Greenzang also opines that SODLQWLII¶V�PHGLFDO�history was not consistent with a 

diagnosis of a personality disorder.  Id.  And so, Dr. Greenzang concludes in his report that 

SODLQWLII¶V�separation from the Navy for unsuitability ZDV�³QRW�DQ�DSSURSULDWH�GLVSRVLWLRQ�´� 

AR0390-391. 

The BCNR also considered two advisory opinions that were prepared for its  

consideration:  (1) a September 20, 2018, advisory opinion prepared by the Senior Medical 

(Psychiatric) Advisor (³SMA´) and (2) a September 24, 2018, advisory opinion prepared by the 

Director of the Secretary of the Navy, Council of Review Boards.  AR0002; AR004-009.   

In the September 20, 2018, advisory opinion, the SMA considered several documents, 

including SODLQWLII¶V military medical records, an April 1967 correspondence from plaintiff¶V 

commanding officer GHQ\LQJ�SODLQWLII¶V�UHTXHVW�IRU�DGYDQFHG�VFKRROLQJ, a September 1968 

discharge recommendation, an 2FWREHU������SV\FKLDWULF�FOLQLFDO�QRWH��DQG�WKH�9$¶V�UDWLQJ�

decisions regarding SODLQWLII¶V�VA benefits claims. AR0004-0008.  Based upon this evidence, 

the SMA recommended the denial of SODLQWLII¶V�petition, because:  (1) plaintiff¶V�376'�GLDJQRsis 

was not part of the then-existing American Psychiatric Association Diagnostic and Statistical 

Manual (³DSM´) II (1968) and the PTSD diagnosis was not officially recognized until the 

publication of the DSM III (1980) twelve years later and (2) the diagnoses most closely 

resembling PTSD in the DSM II compensable by Department of Defense Physical Evaluation 

%RDUG�DFWLRQ�ZHUH�NQRZQ�DV�³3V\FKRVHV�DQG�3V\FKRQHXURVHV�´ neither of which were applied to 

SODLQWLII¶V�clinical presentation in 1968.  AR0008. 

The SMA also determined that there was no indication that plaintiff had ever complained 

of symptoms directly related to in-service stressors.  AR0007.  Rather, the SMA found that 

plaintiff KDG�³GHPRQVWUDWHG�SUREOHPV�DGMXVWLQJ�WR�WKH�1DY\�SULRU�WR�HLWKHU�RI�th[o]se tragic 

HYHQWV�´� Id.  In addition, the SMA observed that ³[r]etrospective subjective accounts occurring 

UHPRWH�IURP�DQ�DSSOLFDQW¶V�DFWLYH�VHUYLFH�DUH�RI�VLJQLILFDQWO\�OHVV�SUREDWLYH�YDOXH�ZLWK�UHVSHFW�WR�
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determining fitness contemporary with a giveQ�SHULRG�RI�DFWLYH�GXW\�´  AR0008.  And so, the 

SMA recommended the denial of SODLQWLII¶V petition.  Id. 

The September 24, 2018, advisory opinion prepared by the Director of the Secretary of 

the Navy, Council of Review Boards reached a similar conclusion.  Specifically, the September 

24, 2018, advisory opinion states WKDW�SODLQWLII¶V�PLOLWDU\�UHFRUG�FRQWDLQV�  

[a] preponderance of objective evidence supporting the existence of 
VLJQLILFDQW� DGMXVWPHQW� GLIILFXOWLHV� EHJLQQLQJ� SULRU� WR� WKH� DSSOLFDQW¶V�
enlistment and evolving into attitudinal and behavioral issues in conflict 
with the requirements of military service prior to the two exposures to 
psychological trauma which later occurred. 

AR0009. 

The BCNR also considered a memorandum prepared by Dr. Greenzang in response to the 

60$¶V�DGYLVRU\�RSLQLRQ�� AR0766-772.  In that memorandum, Dr. Greenzang opines that the 

advisory RSLQLRQ�³IDLOHG�LQ�PXOWLSOH�UHJDUGV�WR�SURYLGH�DQ�DGHTXDWH�HYDOXDWLRQ�RI�0U��'R\RQ¶V�

condition, . . . [and it] led [Dr. Greenzang] to conclude that [Mr. Doyon] suffers from PTSD, 

ZKLFK�H[LVWHG�GXULQJ�DQG�VWHPV�IURP�KLV�H[SHULHQFHV�LQ�WKH�1DY\�´  AR0767. 

7KH�%&15�LVVXHG�D�GHFLVLRQ�GHQ\LQJ�SODLQWLII¶V�SHWLWLRQ�RQ�1RYHPEHU������������

AR0001-003.  In its denial decision, the BCNR waived the statute of limitations under 10 U.S.C. 

§ 1552(b) and UHVROYHG�SODLQWLII¶V�GLVDELOLW\�UHWLUHPHQW�claim on the merits without conducting an 

in-person hearing.  AR0001-002.  In doing so, the %&15�³VXEVWDQWLDOO\�FRQFXUUHG´�ZLWK�WKH 

September 20, 2018, and September 24, 2018, advisory opinions.  AR0002.   

Specifically, the BCNR concluded that insufficient evidence of unfitness for continued 

Naval service due to psychosis or psychoneurosis existed in the evidentiary record.  Id.  In this 

regard, the BCNR found that, among other things, ³WKHUH�ZDV�QR�HYLGHQFH�RI�UHFXUUHQW�SV\FKRWLF�

episodes, or a single well-established psychotic episode with existing symptoms or residuals 

VXIILFLHQW�WR�LQWHUIHUH�ZLWK�SHUIRUPDQFH�RI�GXW\�´ Id.   

The BCNR also declined to afford substantial weight to the VA¶V�disability ratings, or to 

Dr. GreenzanJ¶V medical opinion.  Id.  In this regard, the BCNR determined that the more recent 

GLDJQRVHV�RI�376'��DOWKRXJK�XQFRQWHVWHG�E\�WKH�%&15��³ZHUH�PDGH�WRR�GLVWDQW�LQ�WLPH�IURP�

1968 to be probative of [SODLQWLII¶V] fitness for continued Naval service in 1968.´  Id.  The BCNR 
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DOVR�REVHUYHG�WKDW�WKHUH�ZDV�³PRUH�WKDQ�HQRXJK�HYLGHQFH >LQ�SODLQWLII¶V�PLOLWDU\�UHFRUG@ of 

behavior consistent with a personality disorder to support the diagnosiV�PDGH�LQ������´� Id.  And 

so, WKH�%&15�FRQFOXGHG�WKDW�³LQVXIILFLHQW�HYLGHQFH�RI�HUURU�RU�LQMXVWLFH�H[LVWV�WR�ZDUUDQW�D�

change to [SODLQWLII¶V�PLOLWDU\@�UHFRUG�´ Id.   

Plaintiff commenced this action FKDOOHQJLQJ�WKH�%&15¶V�GHFLVLRQ on December 27, 

2019.  See generally Compl. 

C. Procedural Background 

Plaintiff filed the complaint in this military pay matter on December 27, 2019.  Id.  On 

May 27, 2020, the government filed a motion to dismiss this matter for lack of subject-matter 

jurisdiction and for failure to state a claim upon which relief can be granted and a motion for 

judgment upon the administrative record, pursuant to RCFC 12(b)(1) and (6), and RCFC 52.1.  

See generally Def. Mot.   

On June 24, 2020, plaintiff filed a response and opposition to WKH�JRYHUQPHQW¶V�PRWLRQ�WR�

dismiss and a cross-motion for judgment upon the administrative record.  See generally Pl. Mot.  

On June 24, 2020, plaintiff also filed a motion to supplement the administrative record.  See 

generally Pl. Mot. to Supp.   

On July 15, 2020, the government filed a reply in support of its motion to dismiss and 

motion for judgment upon the administrative record, and a response and opposition to plaintiII¶V�

cross-motion for judgment upon the administrative record and motion to supplement the 

administrative record.  See generally Def. Resp.  On August 5, 2020, plaintiff filed a reply in 

support of his motions.  See generally Pl. Reply. 

These matters having been fully briefed, the Court resolves the pending motions. 

III. LEGAL STANDARDS 

A. RCFC 12(b)(1) And Military Pay Cases 

When deciding a motion to dismiss upon the ground that the Court does not possess 

subject-matter jurisdiction pursuant to RCFC 12(b)(1), this Court must assume that all 

undisputed facts alleged in the complaint are true and must draw all reasonable inferences in the 

non-PRYDQW¶V�IDYRU���Erickson v. Pardus, 551 U.S. 89, 94 (2007); RCFC 12(b)(1).  But, plaintiff 

bears the burden of establishing subject-matter jurisdiction and he must do so by a 
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preponderance of the evidence.  Reynolds v. Army & Air Force Exch. Serv., 846 F.2d 746, 748 

�)HG��&LU����������6KRXOG�WKH�&RXUW�GHWHUPLQH�WKDW�³LW�ODFNV�MXULVGLFWLRQ�RYHU�WKH�VXEMHFW�PDWWHU��LW�

PXVW�GLVPLVV�WKH�FODLP�´��Matthews v. United States, 72 Fed. Cl. 274, 278 (2006). 

In this regard, the United States Court of Federal Claims is a court of limited jurisdiction 

DQG�³SRVVHVV>HV@�RQO\�WKDW�SRZHU�DXWKRUL]HG�E\�&RQVWLWXWLRQ�DQG�VWDWXWH . . . �´��Kokkonen v. 

Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994).  Specifically, the Tucker Act grants the 

Court jurisdiction over: 

[A]ny claim against the United States founded either upon the Constitution, 
or any Act of Congress or any regulation of an executive department, or 
upon any express or implied contract with the United States, or for 
liquidated or unliquidated damages in cases not sounding in tort. 

28 U.S.C. § 1491(a)(1).   

7KH�7XFNHU�$FW�LV��KRZHYHU��³D�MXULVGLFWLRQDO�VWDWXWH��LW�GRHV�QRW�FUHDWH�DQ\�VXEVWDQWLYH�

right enforceable against the United States for money damages. . . . [T]he Act merely confers 

jurisdiction upon [the United States Court of Federal Claims] whenever the substantive right 

H[LVWV�´��United States v. Testan, 424 U.S. 392, 398 (1976) (citation omitted).  And so, to pursue 

a substantive right against the United States under the Tucker Act, a plaintiff must identify and 

plead a money-mandating constitutional provision, statute, or regulation; an express or implied 

contract with the United States; or an illegal exaction of money by the United States.  Cabral v. 

United States, ����)��$SS¶[�����������)ed. Cir. 2008) (citing Fisher v. United States, 402 F.3d 

1167, 1172 (Fed. Cir. 2005)); see also Martinez v. United States, 333 F.3d 1295, 1302-03 (Fed. 

&LU����������³>$@�VWDWXWH�RU�UHJXODWLRQ�LV�money-mandating IRU�MXULVGLFWLRQDO�SXUSRVHV�LI�LW�µFDQ�

fairly be interpreted as mandating compensation for damages sustained as a result of the breach 

RI�WKH�GXWLHV�>LW@�LPSRVH>V@�¶´��Fisher, 402 F.3d at 1173 (quoting United States v. Mitchell, 463 

U.S. 206, 217 (1983)) (brackets existing). 

The Military Pay Act and the Military Disability Retirement Pay Act are such money-

mandating sources of law.  37 U.S.C. § 204; 10 U.S.C. § 1201; see also Bias v. United States, 

131 Fed. Cl. 350, 354 (2017), DII¶G�LQ�SDUW�DQG�UHY¶G�LQ�SDUW������)��$SS¶[ 1009 (Fed. Cir. 2018) 

�³>7@KH�0LOLWDU\�3D\�$FW, 37 U.S.C. § 204, is a money-mandating source of law that provides the 

>&@RXUW�ZLWK�MXULVGLFWLRQ�´���Chambers v. United States, 417 F.3d 1218, 1223 (Fed. Cir. 2005) 

(holding that 10 U.S.C. § 1201 is a money-mandating statute).  Under the Military Pay Act, 
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members of a uniformed service are entitled to the basic pay of the pay grade to which they are 

assigned, or distributed, in accordance with their years of service.  37 U.S.C. § 204(a).  And so, 

the United States Court of Appeals for the Federal Circuit has recognized that the Military Pay 

$FW�³SURYLGHV�IRU�VXLW�LQ�>WKLV�&RXUW@�ZKHQ�WKH�PLOLWDU\��LQ�YLRODWLRQ�RI�WKH�&RQVWLWXWLRQ��D�VWDWXWH��

RU�D�UHJXODWLRQ��KDV�GHQLHG�PLOLWDU\�SD\�´��Antonellis v. United States, 723 F.3d 1328, 1331 (Fed. 

Cir. 2013) (quoting Dysart v. United States, 369 F.3d 1303, 1315 (Fed. Cir. 2004)).  The Military 

Disability Retirement Pay Act governs military retirement for disability.  10 U.S.C. § 1201; see 

also Chambers v. United States, 417 F.3d 1218, 1223 (Fed. Cir. 2005).  The Act provides that 

³XSRQ�WKH�6HFUHWDU\¶V�GHWHUPLQDWLRQ�WKDW�D�VHUYLFH�PHPEHU�LV�µXQILW�WR�SHUIRUP�WKH�GXWLHV�RI�WKH�

PHPEHU¶V�RIILFH��JUDGH��UDQN��RU�UDWLQJ�EHFDXVH�RI�SK\VLFDO�GLVDELOLW\�LQFXUUHG�ZKLOH�HQWLWOHG�WR�

EDVLF�SD\�¶�WKH�VHUYLFH�PHPEHU�PD\�UHWLUH�IRU�GLVDELOLW\�´� Chambers, 417 F.3d at 1223; 10 

U.S.C. § 1201(a).  

This Court has also held that a claim must be justiciable to survive a motion to dismiss.  

See Houghtling v. United States, 114 Fed. Cl. 149, 156±57 (2013).  In this regard, the United 

6WDWHV�6XSUHPH�&RXUW�KDV�KHOG�WKDW�MXVWLFLDELOLW\�GHSHQGV�XSRQ�³ZKHWKHU�WKH�GXW\�DVVHUWHG�FDQ�EH�

judicially identified and its breach judicially determined, and whether protection for the right 

DVVHUWHG�FDQ�EH�MXGLFLDOO\�PROGHG�´  Baker v. Carr, 369 U.S. 186, 198 (1962); see also Murphy v. 

United States, 993 F.2d 871, 872 (Fed. Cir. 1993).  $QG�VR��D�FRQWURYHUV\�LV�MXVWLFLDEOH�RQO\�LI�³LW�

LV�µRQH�ZKLFK�WKH�FRXUWV�FDQ�ILQDOO\�DQG�HIIHFWLYHO\�GHFLde, under tests and standards which they 

FDQ�VRXQGO\�DGPLQLVWHU�ZLWKLQ�WKHLU�VSHFLDO�ILHOG�RI�FRPSHWHQFH�¶´� Voge v. United States, 844 

F.2d 776, 780 (Fed. Cir. 1988) (quoting Greene v. McElroy, 254 F.2d 944, 953 (D.C. Cir. 

1958)); see also Antonellis, 723 F.3d at 1334; Adkins v. United States, 68 F.3d 1317, 1322 (Fed. 

Cir. 1995).  

The question of justiciability is frequently at issue when courts review military activities, 

DQG�FRXUWV�KDYH�RIWHQ�KHOG�WKDW�GHFLVLRQV�PDGH�E\�WKH�PLOLWDU\�DUH�³EH\RQG�WKH�LQVWLWXWLRQDO�

FRPSHWHQFH�RI�FRXUWV�WR�UHYLHZ�´� Lindsay v. United States, 295 F.3d 1252, 1257 (Fed. Cir. 2002) 

�³%HFDXVH�µGHFLVLRQV�DV�WR�WKH�FRPSRVLWLRQ��WUDLQLQJ��HTXLSSLQJ��DQG�FRQWURO�RI�D�PLOLWDU\�IRUFH�

DUH�HVVHQWLDOO\�SURIHVVLRQDO�PLOLWDU\�MXGJPHQWV�¶ . . . the substance of such decisions, like many 

other judgments committed to the discretion of government officials, is frequently beyond the 

LQVWLWXWLRQDO�FRPSHWHQFH�RI�FRXUWV�WR�UHYLHZ�´���TXRWLQJ�Gilligan v. Morgan, 413 U.S. 1, 10 

(1973)); Orloff v. Willoughby, 345 U.S. 83, 93-�����������³>-@XGJHV�DUH�QRW�JLYHQ�WKH�WDVN�RI�
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running WKH�$UP\�´���see also Murphy, 993 F.2d at 872; Voge, 844 F.2d at 780.  But, even when 

the merits of a military personnel decision are nonjusticiable, the process by which the decision 

has been made may be subject to judicial review.  Adkins, 68 F.3d at 1323 �³>$@�FKDOOHQJH�WR�WKH�

particular procedure followed in rendering a military decision may present a justiciable 

FRQWURYHUV\�´���HPSKDVLV�RULJLQDO�; Murphy, 993 F.2d at 873.  And so, if the military chooses to 

introduce its own procedural regulations, the Court may review any violations of such 

regulations even if the underlying decision is nonjusticiable.  Murphy, 993 F.2d at 873.  In such 

FLUFXPVWDQFHV��WKH�&RXUW�³PHUHO\�GHWHUPLQHV�ZKHWKHU�WKH�SURFHGXUHV�ZHUH�IROORZHG�E\�DSSO\LQJ�

WKH�IDFWV�WR�WKH�VWDWXWRU\�RU�UHJXODWRU\�VWDQGDUG�´� Id.  

B. RCFC 12(b)(6) 

When deciding a motion to dismiss based upon failure to state a claim upon which relief 

can be granted pursuant to RCFC 12(b)(6), this Court similarly assumes that all undisputed facts 

alleged in the complaint are true and must draw all reasonable inferences in the non-PRYDQW¶V�

favor.  See Call Henry, Inc. v. United States, 855 F.3d 1348, 1354 (Fed. Cir. 2017) (citing 

Bell/Heery v. United States, 739 F.3d 1324, 1330 (Fed. Cir. 2014)).  And so, to survive a motion 

to dismiss pursuant to 5&)&����E������D�FRPSODLQW�PXVW�FRQWDLQ�IDFWV�VXIILFLHQW�WR�³VWDWH�D�FODLP�

to relief that is plausible oQ�LWV�IDFH�´��Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007); see 

also Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). 

:KHQ�WKH�FRPSODLQW�IDLOV�WR�³VWDWH�D�FODLP�WR�UHOLHI�WKDW�LV�SODXVLEOH�RQ�LWV�IDFH�´�WKH�&RXUW�

must dismiss the complaint.  Iqbal, 556 U.S. at 678 (citation omitted).  On the other hand, 

³>Z@KHQ�WKHUH�DUH�ZHOO-SOHDGHG�IDFWXDO�DOOHJDWLRQV��D�FRXUW�VKRXOG�DVVXPH�WKHLU�YHUDFLW\�´�DQG�

determine whether it is plausible, based upon these facts, to find against the defendant.  Id. at 

678-����³$ claim has facial plausibility when the plaintiff pleads factual content that allows the 

FRXUW�WR�GUDZ�WKH�UHDVRQDEOH�LQIHUHQFH�WKDW�WKH�GHIHQGDQW�LV�OLDEOH�IRU�WKH�PLVFRQGXFW�DOOHJHG�´�� 

C. RCFC 52.1 

Unlike a summary judgment motion under RCFC 56, the existence of a genuine issue of 

material fact does not preclude a grant of judgment upon the administrative record under RCFC 

52.1.  Tech. Sys., Inc. v. United States, 98 Fed. Cl. 228, 242 (2011).  Rather��WKH�&RXUW¶V�LQTXLU\�

LV�ZKHWKHU��³JLYHQ�DOO�WKH�GLVSXWHG�DQG�XQGLVSXWHG�IDFWV��D�SDUW\�KDV�PHW�LWV�EXUGHQ�RI�SURRI�EDVHG�
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RQ�WKH�HYLGHQFH�LQ�WKH�UHFRUG�´� A&D Fire Prot., Inc. v. United States, 72 Fed. Cl. 126, 131 

(2006); see also Bannum v. United States, 404 F.3d 1346, 1355-56 (Fed. Cir. 2005).   

In this regard, judicial review in military pay cases is generally limited to the 

administrative record that was before a military board.  Metz v. United States, 466 F.3d 991, 998 

(Fed. Cir. 2006).  The Court will not disturb the decisions of military boards unless the decision 

was arbitrary, capricious, unsupported by substantial evidence, or contrary to law.  Porter v. 

United States, 163 F.3d 1304, 1312 (Fed. Cir. 1998); Koretsky v. United States, 57 Fed. Cl. 154, 

158 (2003).  Given this, the Court does not reweigh the evidence in reviewing board decisions.  

Heisig v. United States, 719 F.2d 1153, 1157 (Fed. Cir. 1983).  Rather, the Court considers 

whether the conclusions of the board are supported by substantial evidence.  Id.  And so, the 

Court does not substitute its judgment for that of the board when reasonable minds could reach 

different conclusions based upon the same evidence.  Wronke v. Marsh, 787 F.2d 1569, 1576 

(Fed. Cir. 1986).   

D. Supplementing The Administrative Record 

Lastly, the Federal Circuit held in Axiom Resource Management, Inc. v. United States, 

564 F.3d ������)HG��&LU���������WKDW�WKH�³SDUWLHV¶�DELOLW\�WR�VXSSOHPHQW�WKH�DGPLQLVWUDWive record 

is OLPLWHG´�DQG�WKDW�WKH�DGPLQLVWUDWLYH�UHFRUG�VKRXOG�RQO\�EH�VXSSOHPHQWHG�³LI�WKH�H[LVWLQJ�UHFRUG�

is LQVXIILFLHQW�WR�SHUPLW�PHDQLQJIXO�UHYLHZ�FRQVLVWHQW�ZLWK�WKH�$3$�´� Axiom Res. Mgmt., Inc., 

564 F.3d at 1379-81; see also Caddell Constr. Co. v. United States, 111 Fed. Cl. 49, 93 (2013).  

The Federal Circuit has also recognized that the Supreme Court held in Camp v. Pitts WKDW�³µWKH�

focal point for judicial review should be the administrative record already in existence, not some 

new record made LQLWLDOO\�LQ�WKH�UHYLHZLQJ�FRXUW�¶´� Axiom Res. Mgmt., Inc., 564 F.3d at 1379 

(quoting Camp v. Pitts, 411 U.S. 138, 142 (1973)).  This focus is maintained to prevent courts 

IURP�XVLQJ�QHZ�HYLGHQFH�WR�³FRQYHUW�WKH arbitrary and capricious standard into effectively de 

QRYR�UHYLHZ�´� L-��&RPPF¶QV�(27HFK��,QF� v. United States, 87 Fed. Cl. 656, 671 (2009) 

(internal quotation marks omitted); see also Murakami v. United States, 46 Fed. Cl. 731, 735 

(2000).  And so, this Court has interpreted the )HGHUDO�&LUFXLW¶V�GLUHFWLYH�LQ�Axiom to mean that 

supplementation of the administrative record is permitted to correct mistakes and fill gaps, but is 

not permitted when the documents proffered are unnecessary for an effective review of the 

JRYHUQPHQW¶V�GHFision.  L-��&RPPF¶QV�(27HFK��,QF�, 87 Fed. Cl. at 672. 
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IV. LEGAL ANALYSIS 

The government has moved to dismiss this matter for lack of subject-matter jurisdiction 

and for failure to state a claim upon which relief can be granted, pursuant to RCFC 12(b)(1) and 

(6), upon the grounds WKDW�WKH�&RXUW�GRHV�QRW�SRVVHVV�MXULVGLFWLRQ�WR�FRQVLGHU�SODLQWLII¶V�GXH�

process claim and that the remaining claims in the complaint should be dismissed because 

plaintiff is not entitled to the requested relief.  Def. Mot. at 12-16.   

The parties have also filed cross-motions for judgment upon the administrative record, 

pursuant to RCFC 52.1.  See generally id.; Pl. Mot.  The government argues in its motion for 

judgment upoQ�WKH�DGPLQLVWUDWLYH�UHFRUG�WKDW�WKH�%&15¶V�GHFLVLRQ�WR�GHQ\�SODLQWLII¶V�DSSOLFDWLRQ�

to correct his military records was reasonable and supported by substantial evidence, because the 

BCNR applied the appropriate legal standards DQG�DGHTXDWHO\�FRQVLGHUHG�SODLQWLII¶V�HYLGHQFH�DQG�

claims.  Id. at 16-26.  Plaintiff counters in his cross-motion for judgment upon the administrative 

record that he has alleged plausible claims in the complaint, and he argues that the record 

evidence in this case shows that the %&15¶V�GHFLVLRQ to deny his application was arbitrary, 

capricious, not supported by substantial evidence and contrary to law.  Pl. Mot. at 22-50.  In 

addition, plaintiff has moved to supplement the administrative record with several documents 

about the drug Thorazine.  See generally Pl. Mot. to Supp.   

For the reasons set forth below, a careful review of the complaint and the administrative 

record shows that the Court does not possess subject-PDWWHU�MXULVGLFWLRQ�WR�FRQVLGHU�SODLQWLII¶V�

due process claim.  Plaintiff also has not shown that supplementing the administrative record is 

warranted in this military pay case.  In addition, the administrative record also makes clear that 

the BCN5�FRPSOLHG�ZLWK�DSSOLFDEOH�ODZ�LQ�FRQVLGHULQJ�SODLQWLII¶V�DSSOLFDWLRQ�WR�FRUUHFW�KLV�

military records and that the BCN5¶V�GHFLVLRQ�WR�GHQ\�SODLQWLII¶V�DSSOLFDWLRQ�ZDV�UHDVRQDEOH�DQG 

supported by substantial evidence.  And so, the Court:  (1) GRANTS-in-PART the 

JRYHUQPHQW¶V�PRWLRQ�WR�GLVPLVV; (2) DENIES SODLQWLII¶V�PRWLRQ�WR�VXpplement the 

administrative record; (3) GRANTS WKH�JRYHUQPHQW¶V�PRWLRQ�IRU�MXGJPHQW�XSRQ�WKH�

administrative record; and (4) DENIES SODLQWLII¶V�FURVV-motion for judgment upon the 

administrative record. 
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A. The Court Grants-In-Part TKH�*RYHUQPHQW¶V�0RWLRQ�To Dismiss 

As a preliminary matter, the government persuasively argues that the Court should 

GLVPLVV�SODLQWLII¶V�GXH�SURFHVV�FODLP�IRU�ODFN�RI�VXEMHFW-matter jurisdiction.  It is well-established 

that this Court does not possess subject-matter jurisdiction to consider claims based upon the due 

process clauses of the Fifth or Fourteenth Amendments, because these constitutional provisions 

are not money-mandating.  LeBlanc v. United States, 50 F.3d 1025, 1028 (Fed Cir. 1995) 

(finding that the due process and equal protection clauses of the Fourteenth Amendment do not 

constitute ³a sufficient basis for jurisdiction because they do not mandate payment of money by 

the government´); see also Quailes v. United States, 25 Cl. Ct. 659, 664, DII¶G, 979 F.2d 216 

(Fed. Cir. 1992) (quoting Mullenberg v. United States, 857 F.2d 770, 772-73 (Fed. Cir. 1988)) 

(³This court does not have jurisdiction ... because neither the due process or equal protection 

clauses of the Constitution µobligate the United States to pay money damages.¶´); McCullough v. 

United States, 76 Fed. Cl. 1, 4 (2006) (³[T]he Fifth Amendment is not a source that mandates the 

payment of money to plaintiff.´); James v. Caldera, 159 F.3d 573, 581 (Fed. Cir. 1998).  In this 

case, plaintiff alleges in Count III of the complaint that the BCNR failed to afford him 

procedural due process in violation of the Due Process Clause of the Fifth Amendment.  Compl. 

at ¶ 83-85.  7KH�&RXUW�PD\�QRW�FRQVLGHU�SODLQWLII¶V�constitutional law claim because it is not 

based upon a money-mandating source of law.  LeBlanc, 50 F.3d at 1028.  And so, the Court 

must dismiss this claim for lack of subject-matter jurisdiction.  RCFC 12(b)(1). 

The JRYHUQPHQW¶V�DUJXPHQW�WKDW�WKH�&RXUW�VKRXOG�DOVR�GLVPLVV�WKH�Uemaining claims in 

this case for failure to state a claim upon which relief can be granted is less persuasive.  The 

government argues that the Court should dismiss Counts I and II of the complaint, because 

plaintiff is not entitled to the relief that he seeks in those claims²namely, a 30% disability 

rating, disability retirement pay and placement on the permanent disability retirement list.  Def. 

Mot. at 14-16; Def. Resp. at 3-4.  In this regard, the government contends that plaintiff would not 

be entitled to such relief²even if the Navy were to change his medical diagnosis to 

psychoneurosis²because such a diagnosis would not necessarily mean that plaintiff was unfit 

for duty.  Def. Mot. at 16.   

The JRYHUQPHQW¶V�DUJXPHQW�is, at bottom, an argument about the nature of the relief that 

the Court may award to plaintiff should the Court determine that the BCNR erred in denying 
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SODLQWLII¶V�application to correct his military records.  Because this issue is more appropriately 

addressed within the context of the parties¶ cross-motions for judgment upon the administrative 

record, and the complaint contains well-pleaded IDFWXDO�DOOHJDWLRQV�WR�VXSSRUW�SODLQWLII¶V�FODLPV 

in Counts I and II of the complaint, the Court declines to dismiss these claims for failure to state 

a claim upon which relief can be granted.  RCFC 12(b)(6). 

B. Supplementing The Administrative Record Is Not Warranted 

The Court also declines to supplement the existing administrative record in this military 

pay case with information about the drug Thorazine.  Plaintiff seeks to supplement the 

administrative record with:  (1) a National Center for Biotechnology Institute study describing 

the use and effects of Thorazine (Chlorpromazine); (2) two Thorazine advertisements; and (3) a 

June 2, 2013, scientific article by the Science History Institute describing the impact of 

Thorazine on the treatment of mental illness.  See generally Pl. Mot. to Supp.  The Federal 

Circuit has long recognized that judicial review in military pay cases is generally limited to the 

administrative record that was before a military board.  Metz v. United States, 466 F.3d 991, 998-

99 (Fed. Cir. 2006).  $V�WKH�JRYHUQPHQW�FRUUHFWO\�REVHUYHV�LQ�LWV�RSSRVLWLRQ�WR�SODLQWLII¶V�PRWLRQ�

to supplement, the existing administrative record contains all of the documents that provided the 

IDFWXDO��SURFHGXUDO�DQG�OHJDO�SUHGLFDWH�IRU�WKH�%&15¶V�GHFLVLRQ�WR�GHQ\�SODLQWLII¶V�DSSOLFDWLRQ�WR�

correct his military records.  Def. Resp. at 12-13; see generally AR.  Given this, supplementation 

of the administrative record with the aforementioned documents is not warranted and the Court 

DENIES SODLQWLII¶V�PRWLRQ�3 

C. 7KH�%&15¶V�'HFLVLRQ�Was In Accordance 
With Law And Supported By Substantial Evidence 

7XUQLQJ�WR�WKH�PHULWV�RI�SODLQWLII¶V�FODLPV��WKH�administrative record shows that the 

%&15�FRPSOLHG�ZLWK�DSSOLFDEOH�ODZ�LQ�FRQVLGHULQJ�SODLQWLII¶V�DSSOLFDWLRQ�WR�FRUUHFW�KLV�PLOLWDU\�

records and that the BCN5¶V�GHQLDO�GHFLVLRQ�LV�VXSSRUWHG�E\�VXEVWDQWLDO�HYLGHQFH���$QG�VR��IRU�

the reasons that follow, the Court GRANTS WKH�JRYHUQPHQW¶V�PRWLRQ�IRU�MXGJPHQW�XSRQ�WKH�

 
3 The Court may exercise its discretion to take judicial notice of the certain incontrovertible facts 
contained in these documents about the uses and effects of Thorazine, consistent with Federal Rule of 
Evidence 201.  See Fed. R. Evid. 201.   
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administrative record and DENIES SODLQWLII¶V�FURVV-motion for judgment upon the administrative 

record.   

1. The BCNR Did Not Violate Department Of Defense Guidance 

As an initial matter, the record evidence shows that the BCNR did not err by declining to 

DSSO\�WKH�+DJHO�0HPRUDQGXP�DQG�.XUWD�0HPRUDQGXP�WR�SODLQWLII¶V�DSSOLFDWLRQ���3ODLQWLII�

argues in his cross-motion for judgment upon the administrative record that the BCNR erred by 

failing to apply the guidance and standards set forth in the Hagel and Kurta Memoranda to give 

liberal consideration to his application, because it is undisputed that plaintiff has been diagnosed 

with PTSD.  Pl. Mot. at 25, 30-31.  A careful review of these memoranda shows, however, that 

the BCNR appropriately declined to apply this guidance in this case. 

The Hagel and Kurta Memoranda require that military correction boards give liberal 

consideration to veterans¶�DSSOLFDWLRQV petitioning for discharge relief, when the application for 

relief is based in whole or in part on matters relating to mental health conditions, including 

PTSD.  Def. Mot. at 19; Pl. Mot. at 23; see also AR0186; AR0893.  While plaintiff correctly 

observes that his claims are related to his PTSD diagnosis, the Court agrees with the government 

that the Hagel Memorandum does not apply to the application at issue in this case because 

plaintiff is not challenging the characterization of his discharge from the Navy.   

The Hagel Memorandum is entitled ³6XSSOHPHQWDO�*XLGDQFH�WR�0LOLWDU\�%RDUGV�IRU�

Correction of Military/Naval Records Considering Discharge Upgrade Requests by Veterans 

Claiming Post Traumatic Stress Disorder.´��AR0184.  As the title of this memorandum suggests, 

the Hagel Memorandum applies to petitions containing discharge characterization upgrade 

requests.  AR0186.  In this case, it is undisputed that plaintiff is not seeking to challenge the 

honorable characterization of his discharge from the Navy.  Def. Mot. at 19-20; Pl. Mot. at 32-35 

(showing that plaintiff does not challenge his honorable discharge characterization).  Rather, the 

FRPSODLQW�PDNHV�FOHDU�WKDW�SODLQWLII�VHHNV�WR�FKDOOHQJH�WKH�1DY\¶V�GHFLVLRQ�WR�VHSDUDWH�KLP�IURP�

the military for unsuitability, rather than for unfitness.  Compl. at ¶¶ 39-40.  Because the Court 

does not read the Hagel Memorandum to apply to unfitness determinations, particularly when 

they are unrelated to the characterization of discharge, the Court agrees with the government that 

WKH�%&15�GLG�QRW�HUU�E\�GHFOLQLQJ�WR�DSSO\�WKH�JXLGDQFH�LQ�WKH�+DJHO�0HPRUDQGXP�WR�SODLQWLII¶V�

application.   
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3ODLQWLII¶V�DUJXPHQW�WKDW�WKH�Kurta Memorandum applies to his case, because he is 

challenging the narrative reason for his honorable discharge from the Navy presents a closer 

question.  The Kurta Memorandum provides WKDW�³>O@LEHUDO�FRQVLGHUDWLRQ�ZLOO�EH�Jiven to 

veterans petitioning for discharge relief when the application for relief is based in whole or in 

part on matters relating to mental health conditions, including PTSD,´ and that ³>X@QOHVV�

RWKHUZLVH�LQGLFDWHG��WKH�WHUP�³GLVFKDUJH´�LQFOXGHV�WKH�FKDUDFWHUL]DWLRQ��narrative reason, 

separation code, and re-HQOLVWPHQW�FRGH�´��AR0893; AR0895 (emphasis supplied.).  The Kurta 

Memorandum also makes clear that its guidance is ³QRW�OLPLWHG�WR�8QGHU�2WKHU�7KDQ�+RQRUDEOH�

Condition discharge characterizations but rather apply to any petition seeking discharge relief 

including requests to change the narrative reason, re-enlistment codes, and upgrades from 

*HQHUDO�WR�+RQRUDEOH�FKDUDFWHUL]DWLRQV�´��$5�������$QG�VR��SODLQWLII�FRUUHFWO\�DUJXHV that the 

Kurta Memorandum UHTXLUHV�WKDW�WKH�%&15�JLYH�³Oiberal consideration´ to applications seeking 

discharge relief that challenge the narrative reason for a military discharge.  Pl. Mot. at 34; 

AR0895.   

%XW��SODLQWLII¶V�contention that he is challenging the narrative reason for his honorable 

discharge from the Navy in this case LV�EHOLHG�E\�D�SODLQ�UHDGLQJ�RI�WKH�FRPSODLQW�DQG�SODLQWLII¶s 

DSSOLFDWLRQ�WR�FRUUHFW�KLV�PLOLWDU\�UHFRUGV���7KH�FRPSODLQW�DQG�SODLQWLII¶V�DSSOLFDWLRQ�EHIRUH�WKH�

BCNR make clear that plaintiff seeks to have his military records corrected to show that he was 

medically retired due to PTSD, with a disability rating of no less than 30% and was thus, unfit 

for duty in 1968.  AR0019-0021; Compl. at Prayer for Relief.  1RWDEO\��SODLQWLII¶V�DSSOLFDWLRQ�

EHIRUH�WKH�%&15�VWDWHV�WKDW�KH�VHHNV�WR�FRUUHFW�KLV�PLOLWDU\�UHFRUGV�WR�³VKRZ�WKDW�KH�ZDV�IRXQG�

unfit DQG�PHGLFDOO\�UHWLUHG�IRU�SV\FKRVLV�DQG�SV\FKRQHXURVHV�´��$5������HPSKDVLV�VXSSOLHG���

see also $5������SODLQWLII�VHHNV�³Wo correct an error made in 1968 when Airman Doyon should 

have been granted a military retirement for the mental health impacts of trauma he experienced 

ZKLOH�LQ�VHUYLFH�´����%HFDXVH�SODLQWLII�VHHNV�D�GHWHUPLQDWLRQ�UHJDUGLQJ�KLV�ILWQHVV�IRU�GXW\�LQ�

1968, the Court is not persuaded that the claim that plaintiff asserts in this case can be properly 

characterized as a challenge to the narrative reason for his discharge.  
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,QGHHG��DV�WKH�JRYHUQPHQW�FRUUHFWO\�REVHUYHV��D�GHWHUPLQDWLRQ�UHJDUGLQJ�SODLQWLII¶V�ILWQHVV 

for duty in 1968 is necessary to award the relief sought in this case.4  Def. Resp. at 6; see also 

AR0002 (showing that the BCNR concluded WKDW�WKHUH�LV�³LQVXIILFLHQW�HYLGHQFH�RI�XQILWQHVV�IRU�

continued naval service due to psychosis or psychoneurosis.´�.  As discussed above, the Court 

does not read either the Hagel or Kurta Memoranda to apply to such unfitness or disability 

retirement determinations.  AR0184-0187; AR0892-0897.  And so, the Court concludes that the 

BCNR did not err by declining to apply tKRVH�PHPRUDQGD�WR�SODLQWLII¶V�claims. 

2. The BCNR¶V�'HFLVLRQ�,V�6XSSRUWHG�%\�6XEVWDQWLDO�(YLGHQFH 

The record evidence also shows that the BCN5¶V�GHFLVLRQ�WR�GHQ\�SODLQWLII¶V�DSSOLFDWLRQ��

was reasonable and supported by substantial evidence.  It is well-established that the Court will 

not disturb the decision of the BCNR unless the ERDUG¶V�decision was arbitrary, capricious, 

unsupported by substantial evidence, or contrary to law.  Porter v. United States, 163 F.3d 1304, 

1312 (Fed. Cir. 1998); Koretsky v. United States, 57 Fed. Cl. 154, 158 (2003).  Plaintiff has not 

made such a showing here for several reasons. 

First, the record evidence shows that the BCNR reasonably considered the medical 

RSLQLRQ�RI�SODLQWLII¶V�psychiatrist, Dr. Greenzang, and the 9$¶V�GLVDELOLW\�UDWLQJV�for SODLQWLII¶V�

service-related PTSD, LQ�UHYLHZLQJ�SODLQWLII¶V�DSSOLFDWLRQ.  Plaintiff argues in his cross-motion 

that the BCNR erred, because it should not have dismissed the determinations made by Dr. 

Greenzang and the VA that he suffers from service-related PTSD.  Pl. Mot. at 43-44.  But, a 

review of the record evidence makes clear that the BCNR appropriately considered this evidence 

in UHDFKLQJ�WKH�GHFLVLRQ�WR�GHQ\�SODLQWLII¶V�DSSOLFDWLRQ.  In this regard, the BCNR acknowledges 

iQ�LWV�GHFLVLRQ�WKDW�SODLQWLII�ZDV�³UDWHG�E\�WKH�'HSDUWPHQW�RI�9HWHUDQV�$IIDLUV�(VA) for Post-

Traumatic Stress Disorder (PTSD) in 2013 and assigned a 50% disability rating . . . [and that 

SODLQWLII¶V�GLVDELOLW\ rating] was later increased to 70% by the VA.´  AR0002.  The BCNR also 

acknowledges in the decision that plaintiff has been diagnosed with PTSD.  Id.  

The record evidence also shows that the BCNR reasonably determined that Dr. 

*UHHQ]DQJ¶V������376'�GLDJQRVLV�DQG�WKH�9$¶V�2014 and 2015 disability ratinJV�RFFXUUHG�³WRR�

 
4 The government argues that a determination of whether plaintiff was fit for duty is not a judicial 
province.  Def. Mot. at 16; Heisig v. United States, 719 F.2d 1153, 1156 (Fed. Cir. 1983). 
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GLVWDQW�LQ�WLPH´�IURP�WKH�GDWH�RI�SODLQWLII¶V�GLVFKDUJH�IURP�WKH�1DY\�WR�EH�SUREDWLYH�RI�ZKHWKHU�

SODLQWLII�ZDV�ILW�IRU�GXW\�LQ��������,Q�WKLV�UHJDUG��WKH�%&15�VWDWHV�LQ�LWV�GHFLVLRQ�WKDW�³WKHVH�

RSLQLRQV�ZHUH�UHDFKHG�³WRR�GLVWDQW�LQ�WLPH´�Irom 1968 and therefore, were less credible than 

SODLQWLII¶V�2FWREHU�����������GLDJQRVLV�RI�³(PRWLRQDO�8QVWDEOH�3HUVRQDOLW\��������ZLWK�QRWHG�

SDUDQRLG�WUDLW�LQ�KLV�SHUVRQDOLW\�´��$5����; AR0234.  The substantial evidence supports the 

%&15¶V�GHWHUPLQDWLRQ��� 

The administrative record makes clear that the VA examined plaintiff for PTSD 

symptoms more than 40 years after plaintiff was discharged from the Navy.  AR0087-0091 (VA 

rating decision, Sept. 16, 2014); AR0092-0096 (VA rating decision, Nov. 18, 2015); AR0064-

0081 (VA PTSD examination report, June 11, 2014); AR0511-517 (VA PTSD examination 

report, Oct. 21, 2015).  The record evidence also shows that Dr. GreenzanJ¶V�PHGLFDO�RSLQLRQ�

diagnosing plaintiff with PTSD was issued in 2017, again, more than four decades after plaintiff 

was discharged.  AR0375-0391 (Dr. GreenzanJ¶V�RSLQLRQ��6HSW�������������� 

The record evidence also shows that the Navy medical professionals who diagnosed 

plaintiff with a personality disorder in 1968 personally observed plaintiff at that time.  AR0226-

229; AR0234 (showing that two Navy mental health specialists personally observed plaintiff 

EHIRUH�FKDQJLQJ�KLV�GLDJQRVLV�WR�³(PRWLRQDO�8QVWDEOH�3HUVRQDOLW\��������ZLWK�QRWHG�SDUDQRLG�

WUDLW�LQ�KLV�SHUVRQDOLW\�´).  Given the evidence in the administrative record showing the 

FRQVLGHUDEOH�SDVVDJH�RI�WLPH�EHWZHHQ�SODLQWLII¶V�GLVFKDUJH�IURP�WKH�1DY\�DQG�his PTSD 

diagnosis, the VXEVWDQWLDO�HYLGHQFH�VXSSRUWV�WKH�%&15¶V�determination that SODLQWLII¶V�376'�

diagnosis and VA disability ratingV�ZHUH�WRR�UHPRWH�WR�EH�SUREDWLYH�RI�SODLQWLII¶V�ILWQHVV for duty. 

TKH�%&15¶V�finding that plaintiff was properly separated from the Navy for unsuitability 

due to a preexisting personality disorder is also supported by substantial evidence.  Plaintiff 

arguHV�WKDW�WKH�%&15¶V�ILQGLQJ�ODFNV�HYLGHQWLDU\�VXSSRUW��EHFDXVH�KH�ZDV�QRW�IRXQG�WR�KDYH�D�

personality disorder upon entry to the military and his service record shows adequate 

performance during the first 12 months of his enlistment.  Pl. Mot. at 38-39.  But, again, there is 

VXEVWDQWLDO�HYLGHQFH�LQ�WKH�UHFRUG�WR�VXSSRUW�WKH�%&15¶V�ILQGLQJV.   

The record evidence shows that plaintiff went on unauthorized absence from the Navy in 

May 1968, EHFDXVH�KH�ZDV�³VXIIHULQJ�IURP�VLJQLILFDQW�HPRWLRQDO�WRUPHQW�´��$5����� Compl. at 

¶ 26.  The record evidence also shows that, after plaintiff returned to duty, he was transferred to 
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Naval Base Subic Bay on August 16, 1968, because he was ³H[SUHVVLQJ�IHDUV�RI�SRVVLEO\�GRLQJ�

KDUP�WR�KLPVHOI�DQG�DOVR�H[SUHVVLQJ�DGPLUDWLRQ�IRU�VDLORUV�ZKR�>KDG@�GHVHUWHG�IURP�KLV�VKLS�´��

AR0006; AR0226.   

3ODLQWLII¶V�hospital records from this time period also note WKDW�SODLQWLII�IHOW�³LVRODWHG�DQG�

different frRP�KLV�VKLSPDWHV�´�DQG�WKDW�KH�ZDV�³GHILQLWHO\�DIUDLG�RI�IRUPLQJ�FORVH�UHODWLRQVKLSV�

ZLWK�KLV�SHHU�JURXSV�´��Id.  3ODLQWLII¶V�PHGLFDO�UHFRUGV�VLPLODUO\�VKRZ�WKDW�D�PHGLFDO�RIILFHU�

concluded in 1968 that plaintiff suffered from a passive aggressive personality disorder and 

recommended that he be returned to full duty.  AR0229.  As discussed above, this diagnosis was 

subsequently changed on October 28, 1968, to Emotionally Unstable Personality #3210, with 

noted paranoid traits in his personality.  AR0234.  

While plaintiff maintains that his medical and service records show that he suffered from 

service-related PTSD at the time of his discharge from the Navy, the BCNR reasonably 

determined that this evidence supports a finding that plaintiff had a personality disorder at that 

time.  Given WKLV�HYLGHQFH��WKH�%&15¶V�FRQFOXVLRQ�WKDW�³WKHUH�ZDV�PRUH�WKDQ�HQRXJK�HYLGHQFH�

RI�EHKDYLRU�FRQVLVWHQW�ZLWK�D�SHUVRQDOLW\�GLVRUGHU�WR�VXSSRUW�WKH�GLDJQRVLV�PDGH�LQ�����´�is 

supported by substantial evidence.  AR0002. 

The record evidence also shows that the BCNR appropriately weighed and considered the  

advisory opinions provided by the SMA and the Director of the Secretary of the Navy, Council 

RI�5HYLHZ�%RDUGV�LQ�UHYLHZLQJ�SODLQWLII¶V�DSSOLFDWLRQ���$5������$50004-0009.  Plaintiff argues 

WKDW�WKH�%&15¶V�UHOLDQFH�XSRQ�WKHVH�WZR�DGYLVRU\�RSLQLRQV�LV�PLVSODFHG��EHFDXVH�WKH�RSLQLRQV�

DUH�³LQFRQVLVWHQW�ZLWK�WKH�IDFWXDO�UHFRUG�´�3O��5HSO\�DW���-13.  But, the record evidence shows 

that the BCNR properly considered and weighed the probative value of these advisory opinions 

LQ�UHYLHZLQJ�SODLQWLII¶V�DSSOLFDWLRQ.   

In this regard, the record evidence shows that the BCNR ³VXEVWDQWLDOO\�FRQFXUUHG´�ZLWK�

the findings in the 60$¶V�September 20, 2018, advisory opinion and the Director of the 

Secretary of the Navy, Council of Review Boards¶�6HSWHPEHU�����2018, advisory opinion to 

VXSSRUW�LWV�GHWHUPLQDWLRQ�WKDW�³WKHUH�ZDV�QR�HYLGHQFH�RI�UHFXUUHQW�SV\FKRWLF�episodes, or a single 

well-established psychotic episode with existing symptoms or residuals sufficient to interfere 

ZLWK�SHUIRUPDQFH�RI�GXW\�LQ�>SODLQWLII¶V@�FDVH.´��$5������$5����-0008.  These advisory 

opinions both find WKDW�WKHUH�LV�OLWWOH�REMHFWLYH�HYLGHQFH�LQ�SODLQWLII¶V�service treatment record 
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suggesting that a PTSD-related stress reaction made a significant contribution to the 

circumstances resulting in his administrative separation from the Navy.  AR0008; AR0009.  

Again, there is substantial evidence in the record to support this finding.   

A UHYLHZ�RI�WKH�UHFRUG�HYLGHQFH�VKRZV�WKDW�WKH�PHGLFDO�UHFRUG�IRU�SODLQWLII¶V�August 

1968 hospitalization at Subic Bay is devoid of any indication that plaintiff was suffering from 

psychoses or psychoneuroses.  AR0226-0227.  The record evidence also shows that plaintiff 

returned to duty after this hospitalization on August 30, 1968.  AR0227; AR0229.   

The evidentiary record also shows that, during a subsequent October 28, 1968, mental 

KHDOWK�H[DPLQDWLRQ��SODLQWLII�ZDV�GHWHUPLQHG�WR�EH�³FOHDUO\�VDQH�DQG�UHVSRQsible, not amenable to 

SV\FKLDWULF�WUHDWPHQW�ZLWKLQ�WKH�VHUYLFH�´�DQG�WKDW�KH�³>GLG@�QRW�ZDUUDQW�KRVSLWDOL]DWLRQ�´��

AR0234.  In addition, the administrative record shows that plaintiff enrolled in a major 

university after being discharged from the Navy and that he did not suffer from any documented 

psychotic episodes for 40 years.  AR0008-0009.  And so, the record evidence shows that the 

%&15¶V�GHWHUPLQDWLRQ�WKDW�WKHUH�ZDV�QR�REMHFWLYH�HYLGHQFH�WKDW�SODLQWLII�VXIIHUHG�IURP�UHFXUUHQW�

psychotic episodes is supported by substantial evidence. 

7KH�&RXUW�LV�DOVR�QRW�SHUVXDGHG�E\�SODLQWLII¶V�DUJXPHQW�WKDW�WKH BCNR erred by giving 

too much weight to his Naval performance evaluations and to a letter sent to Senator Kennedy by 

his parents.  Pl. Reply at 14; AR0220-0222; AR0583; AR0603-0606.  Plaintiff correctly observes 

that these documents do not state that he had a personality disorder.  See id.  But, the 

performance evaluations and letter do provide contemporaneous support for the B&15¶V�

GHWHUPLQDWLRQ�WKDW�SODLQWLII�ZDV�³GHHSO\�ERWKHUHG�E\�>KLV@�VHUYLFH�LQ�WKH�1DY\�´��$5������� 

Notably, pODLQWLII¶V�SHUIRUPDQFH�HYDOXDWLRQV�VWDWH�WKDW�SODLQWLII�³IRXQG�LW�GLIILFXOW�WR�

DGMXVW�WR�1DY\�OLIH�´ ³[he] has not made a genuine effort to advance on his RZQ�´�DQG�WKDW�

SODLQWLII�³VHOGRP�GLVSOD\V�LQLWLDWLYH�RU�LQWHUHVW�LQ�KLV�ZRUN�´��$5������$5�������The letter sent 

to Senator Kennedy also states that plaintiff wDV�LQ�D�³GHHSO\�GHSUHVVHG�PRRG´�DQG�WKDW his 

parents feared that plaintiff would ³attempt to jump ship or commit some desperate act for which 

KH�ZLOO�QRW�EH�UHVSRQVLEOH�LQ�KLV�SUHVHQW�VWDWH�RI�PLQG�´��$50222; AR0876.  In its decision, the 

BCNR states that it relied upon the letter sent to Senator Kennedy to find that plaintiff was 

³GHHSO\�ERWKHUHG´�by his service in the Navy due to his personal convictions against the Vietnam 

:DU���$5�������$QG�VR��WKH�%&15�UHDVRQDEO\�FRQFOXGHG�WKDW�SODLQWLII¶V�SHUVRQDO�FRQYLFWLRQV��
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rather than the traumatic incidents that plaintiff witnessed during his military service, were the 

EDVLV�IRU�WKH�FRQGXFW�ZKLFK�OHG�WR�SODLQWLII¶V�GLVFKDUJH�GXH�WR�XQVXLWDELOLW\���Id.   

The Court also observes that plaintiff correctly argues that there is some evidence in the 

administrative record to support his claim that he suffered from service-related PTSD at the time 

of his discharge from the Navy.  Pl. Mot. at 41-44; AR0203-0204; AR0206-0209; AR0222; 

AR0224; AR0375-0390; AR0068-0070; AR0362-0363.  In this regard, it is notable that 

SODLQWLII¶V�376'�GLDJQRVLV�LV�QRW�LQ�GLVSXWH���Def. MoW��DW����'HI��5HVS��DW����$5������³WKH�

%RDUG�GRHV�QRW�FRQWHVW�WKDW�>SODLQWLII�KDV@�EHHQ�GLDJQRVHG�ZLWK�376'´��  But, the administrative 

record in this military pay case shows that the BCNR fully considered this evidence and that the 

ERDUG¶V�GHFLVLRQ�WR�GHQ\�SODLQWLII¶V�DSSOLFDWLRQ�WR�FRUUHFW�KLV�PLOLWDU\�UHFRUGV�LV�VXSSRUWHG�E\�

substantial evidence.  Given this, the Court will not substitute its judgment for that of the BCNR 

when reasonable minds could reach different conclusions DERXW�SODLQWLII¶V�PHQWDO�KHalth in 1968 

based upon the same evidence.  Wronke v. Marsh, 787 F.2d 1569, 1576 (Fed. Cir. 1986).  And 

so, the Court GRANTS WKH�JRYHUQPHQW¶V�PRWLRQ�IRU�MXGJPHQW�XSRQ�WKH�DGPLQLVWUDWLYH�UHFRUG�

and DENIES SODLQWLII¶V�FURVV-motion for judgment upon the administrative record. 

V. CONCLUSION 

In sum, a careful review of the complaint and the administrative record shows that the 

Court does not possess subject-PDWWHU�MXULVGLFWLRQ�WR�FRQVLGHU�SODLQWLII¶V�FRQVWLWXWLRQDO�ODZ�FODLP���

The administrative record also shows that the BCNR complied with applicable law in 

FRQVLGHULQJ�SODLQWLII¶V�DSSOLFDWLRQ�WR�FRUUHFW�KLV�PLOLWDU\�UHFRUGV�DQG�WKDW�WKH�%&N5¶V�GHFLVLRQ�WR�

GHQ\�SODLQWLII¶V�DSSOLFDWLRQ�ZDV�UHDVRQDEOH�DQG supported by substantial evidence.   

And so, for the foregoing reasons, the Court: 

1.  GRANTS-in-PART WKH�JRYHUQPHQW¶V�PRWLRQ�WR�GLVPLVV;  

2.  DENIES SODLQWLII¶V�PRWLRQ�WR�VXpplement the administrative record;  

3.  GRANTS WKH�JRYHUQPHQW¶V�PRWLRQ�IRU�MXGJPHQW�XSRQ�WKH�DGPLQLVWUDWLYH�UHFRUG��and 
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4.  DENIES plaintiff¶V�cross-motion for judgment upon the administrative record. 

The Clerk shall enter judgment accordingly.  

Each party shall bear its own costs. 

IT IS SO ORDERED. 

  
 
s/ Lydia Kay Griggsby                       
LYDIA KAY GRIGGSBY 
Judge 
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In the United States Court of Federal Claims
No. 19-1964C 

(Filed: January 14, 2021) 

ROBERT L. DOYON 

Plaintiff 

v JUDGMENT 

THE UNITED STATES 

Defendant 

Pursuant to the court’s Memorandum Opinion And Order, filed January 13, 2021, 
granting defendant’s motion for judgment on the administrative record and denying plaintiff’s 
cross-motion for judgment on the administrative record,     

IT IS AND ADJUDGED this date, pursuant to Rule 58, that judgment is entered in favor 
of defendant.  Each party shall bear its own costs.

Lisa L. Reyes 
Clerk of Court 

By: s/Anthon\ Curry 

Deputy Clerk 

NOTE: As to appeal to the United States Court of Appeals for the Federal Circuit, 60 days from 
this date, see RCFC 58.1, re number of copies and listing of all plaintiffs.  Filing fee is $505.00. 
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In the United States Court of Federal Claims 
No. 19-1964C 

Filed:  June 2, 2021 
NOT FOR PUBLICATION 

 
 
ROBERT L. DOYON, 
 
   Plaintiff, 
 
v. 
 
THE UNITED STATES, 
 
   Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
RCFC 59(a); Motion For Reconsideration; 
RCFC 60(b); Relief From Judgment. 
 

 
Remington Lamons, Counsel of Record, Latham & Watkins, Costa Mesa, CA, for 

plaintiff. 

Jana Moses, Trial Attorney, Steven J. Gillingham, Assistant Director, Robert E. 
Kirschman, Jr., Director, Ethan P. Davis, Acting Assistant Attorney General, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, Washington, DC; Lt. 
Clayton McCarl, Litigation Attorney, United States Navy, JAG Corps, for defendant. 

25'(5�21�3/$,17,))¶6�027,21�)25� 
RECONSIDERATION AND RELIEF FROM JUDGMENT 

GRIGGSBY, Judge 

I. INTRODUCTION 

Pursuant to Rules 59 and 60(b) of the Rules of the United States Court of Federal Claims 

�³5&)&´���Slaintiff, Robert L. Doyon, seeks reconsideration of, and relief from, tKH�&RXUW¶V�

-DQXDU\�����������0HPRUDQGXP�2SLQLRQ�DQG�2UGHU��WKH�³-DQXDU\�����������'HFLVLRQ´� that, 

among other things, granted WKH�JRYHUQPHQW¶V�PRWLRQ�IRU�MXGJPHQW�XSRQ�WKH�DGPLQLVWUDWLYH�

record and GHQLHG�SODLQWLII¶V�cross-motion for judgment upon the administrative record on the 

issue of whether the %RDUG�IRU�WKH�&RUUHFWLRQ�RI�1DYDO�5HFRUGV��³BCNR´� complied with 

appOLFDEOH�ODZ�LQ�FRQVLGHULQJ�SODLQWLII¶V�DSSOLFDWLRQ�WR�FRUUHFW�KLV�PLOLWDU\�UHFRUGV.  See generally 

Pl. Mot.  For the reasons set forth below, the Court DENIES SODLQWLII¶V�PRWLRQ for 

reconsideration and relief from judgment. 
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II. FACTUAL AND PROCEDURAL BACKGROUND 

A. Factual Background 

In this military pay action, plaintiff challenged the B&15¶V�decision to deny his 

application for the correction of his military records to reflect that he was unfit for duty and 

medically retired for psychosis or psychoneuroses associated with post-traumatic stress disorder 

�³376'´����See generally Compl.  Specifically, plaintiff argued that WKH�%&15¶V decision not to 

apply memoranda regarding discharge upgrade requests issued by former Secretary of Defense 

Charles Hagel �WKH�³+DJHO�0HPRUDQGXP´�, and former Undersecretary of Defense Anthony 

Kurta �WKH�³.XUWD�0HPRUDQGXP´� was arbitrary, capricious, an abuse of discretion and contrary 

to law.  See Pl. Mot. for Judgment Upon the Administrative Record at 22-35. 

In this regard, plaintiff argued that the Hagel and Kurta Memoranda apply to his claims, 

because he is challenging the narrative reason for his honorable discharge from the Navy.  Id. at 

32-34, 50.  And so, plaintiff further argued that the ERDUG¶s decision to deny his application 

FRQWDLQHG�³D�IXQGDPHQWDO�HUURU�RI�ODZ,´�because the BCNR did not apply the guidance and 

standards set forth in the Hagel and Kurta Memoranda in this case.  Id. at 22.   

After the parties fully briefed this and several other issues, the Court issued a 

Memorandum Opinion and Order on January 13, 2021, that:  (1) granted-in-part the 

JRYHUQPHQW¶V�PRWLRQ�WR�GLVPLVV this matter; (2) denied SODLQWLII¶V�motion to supplement the 

administrative record; (3) granted WKH�JRYHUQPHQW¶V�PRWLRQ�IRU�judgment upon the administrative 

record; and (4) denied SODLQWLII¶s cross-motion for judgment upon the administrative record.  See 

generally Doyon v. United States, No. 19-1964C, 2021 WL 120923, at *14 (Fed. Cl. Jan. 13, 

2021).  In the January 13, 2021, Decision, the Court held, among other things, that the BCNR did 

not err by declining to apply the Hagel and Kurta Memoranda WR�SODLQWLII¶V�DSSOLFDWLRQ��because 

D�SODLQ�UHDGLQJ�RI�WKH�FRPSODLQW�DQG�SODLQWLII¶V�DSSOLFDWLRQ�VKRZed that plaintiff is not 

challenging the narrative reason for his honorable discharge from the Navy in this case.  Id. at 

*9-11.   

Specifically, the Court held that the complaint makes clear that plaintiff seeks to 

FKDOOHQJH�WKH�1DY\¶V�GHFLVLRQ�WR�VHSDUDWH�KLP�IURP the military for unsuitability, rather than for 

unfitness in this case.  Id. at *10; see also Compl. at ¶¶ 39-40.  In this regard, the Court observed 

that the complaint and application before the BCNR make clear that plaintiff seeks to have his 
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military records corrected to show that he was medically retired and unfit for duty.  Doyon, 2021 

WL 120923, at *10; see AR0019 (stating that plaintiff seeks to correct his military records to 

³VKRZ�WKDW�KH�was found unfit and medically retired for psychosis and psychoneuroses.´); 

Compl. at Prayer for Relief.  The Court also recognized that the Kurta Memorandum requires 

WKDW�WKH�%&15�JLYH�³Oiberal consideration´�to applications challenging the narrative reason for a 

military discharge.  Id.  But, the Court concluded that plaintiff does not seek such relief here.  Id.   

Given this, the Court concluded that the Hagel and Kurta Memoranda do not apply to 

SODLQWLII¶V�PHGLFDO�UHWLUHPHQW�DQG�XQILWQHVV�FODLPV�LQ�WKLV�FDVH���Id. at *11.  And so, the Court 

JUDQWHG�WKH�JRYHUQPHQW¶V�PRWLRQ�IRU�MXGJPHQW�XSRQ�WKH�DGPLQLVWUDWLYH�UHFRUG�DQG�GHQLHG�

SODLQWLII¶V�FURVV-motion for judgment upon the administrative record on this issue.1  Id.  Plaintiff 

VHHNV�UHFRQVLGHUDWLRQ�RI�WKH�&RXUW¶V�GHFLVLRQ� 

B. Procedural Background 

On February 11, 2021, plaintiff filed a motion for reconsideration of, and relief from, the 

&RXUW¶V�-DQXDU\�����������'HFLVLRQ.  See generally Pl. Mot.  On March 24, 2021, the government 

ILOHG�D�UHVSRQVH�DQG�RSSRVLWLRQ�WR�SODLQWLII¶V�PRWLRQ���See generally Def. Resp.  On April 7, 2021, 

plaintiff filed a reply in support of his motion.  See generally Pl. Reply. 

This matter having been fully briefed, the Court resolves the pending motion for 

reconsideration and relief from judgment. 

 

 

 

 

 
1 The Court granted-in-part WKH�JRYHUQPHQW¶V�PRWLRQ�WR�GLVPLVV�the complaint, because the Court did not 
possess subject-PDWWHU�MXULVGLFWLRQ�WR�FRQVLGHU�SODLQWLII¶V�GXH�SURFHVV�FODLP.  Doyon, 2021 WL 120923, at 
*8-9.  The Court also GHQLHG�SODLQWLII¶V�PRWLRQ�WR�VXSSOHPHQW�WKH�DGPLQLVWUDWLYH�UHFRUG���Id. at *9.  In 
addition, the Court JUDQWHG�WKH�JRYHUQPHQW¶V�PRWLRQ�IRU�MXGJPHQW�XSRQ�WKH�DGPLQLVWUDWLYH�UHFRUG�DQG�
GHQLHG�SODLQWLII¶V�FURVV-motion for judgment upon the administrative record on the issue of whether the 
%&15¶V�GHFLVLRQ�ZDV�VXSSRUWHG�E\�VXEVWDQWLDO�HYLGHQFH��EHFDXVH�the record evidence showed that the 
%&15�DSSURSULDWHO\�ZHLJKHG�DQG�FRQVLGHUHG�SODLQWLII¶V�PHGLFDO�DQG�VHUYLFH�UHFRUGV�DQG�WKDW�WKH�ERDUG¶V�
decision to deny plaintLII¶V�DSSOLFDWLRQ�ZDV�UHDVRQDEOH.  Id. at *11-13.   
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III. LEGAL STANDARDS 

A. RCFC 59(a) 

Motions for reconsideration are governed by RCFC 59, which provides, in relevant part, 

that: 

(1) Grounds for New Trial or Reconsideration.  The court may, on motion, 
grant a new trial or a motion for reconsideration on all or some of the 
issues²and to any party²as follows: 

(A) for any reason for which a new trial has heretofore been granted in 
an action at law in federal court; 

(B) for any reason for which a rehearing has heretofore been granted in 
a suit in equity in federal court; or 

(C) upon the showing of satisfactory evidence, cumulative or otherwise, 
that any fraud, wrong, or injustice has been done to the United 
States.  

5&)&����D�������7KLV�&RXUW�KDV�KHOG�WKDW�³>W@R�SUHYDLO�RQ�D�PRWLRQ�IRU�UHFRQVLGHUDWLRQ�XQGHU�

5&)&�����WKH�PRYDQW�PXVW�LGHQWLI\�D�µPDQLIHVW�HUURU�RI�ODZ��RU�PLVWDNH�RI�IDFW�¶´��Langan v. 

United States, No. 18-1603C, 2019 WL 4643746, at *2 (Fed. Cl. Sept. 24, 2019) (quoting 

6KDSLUR�Y��6HF¶\�RI�+HDOWK�	�+XPDQ�6HUYV�, 105 Fed. Cl. 353, 361 (2012), DII¶G������)��$SS¶[�

952 (Fed. Cir. 2013)).  And so, the Court will grant a motion for reconsideration upon a showing 

RI�HLWKHU���³�L��DQ�LQWervening change in controlling law; (ii) the availability of previously 

XQDYDLODEOH�HYLGHQFH��RU��LLL��WKH�QHFHVVLW\�RI�JUDQWLQJ�WKH�PRWLRQ�WR�SUHYHQW�PDQLIHVW�LQMXVWLFH�´��

Id.; see also Johnson v. United States, 126 Fed. Cl. 558, 560 (2016).   

Granting reOLHI�EDVHG�XSRQ�D�PRWLRQ�IRU�UHFRQVLGHUDWLRQ�DOVR�UHTXLUHV�³µD�VKRZLQJ�RI�

extraordinary FLUFXPVWDQFHV�¶´��Caldwell v. United States, 391 F.3d 1226, 1235 (Fed. Cir. 2004) 

(quoting Fru-Con Constr. Corp., 44 Fed. Cl. 298, 300 (1999), DII¶G, 250 F.3d 762 (Fed. Cir. 

2000)).  Given this, plaintiff cannot prevail upon a motion for reconsideration upon the ground of 

manifest injustice, unless he FDQ�VKRZ�WKDW�DQ\�LQMXVWLFH�LV�³DSSDUHQW�WR�WKH�SRLQW�RI�EHLQJ�DOPRVW�

LQGLVSXWDEOH�´��Ogunniyi v. United States, 124 Fed. Cl. 668, 672 (2016) (internal quotation marks 

omitted) (quoting Griffin v. United States�����)HG��&O�����������������,Q�DGGLWLRQ��PRWLRQV�³IRU�

reconsideration may not be used simply as an opportunity for a party to take a second bite at the 

apple by reargXLQJ�SRVLWLRQV�WKDW�KDYH�EHHQ�UHMHFWHG�´��Johnson, 126 Fed. Cl. at 560 (citations 

omitted) (internal quotation marks omitted)���$QG�VR��³>W@KH�GHFLVLRQ�ZKHWKHU�WR�JUDQW�
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reconsideration lies largely within the discretion of the [trial court]�´��Kornafel v. United States, 

���)��$SS¶[�����������)HG��&LU���������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���TXRWLQJ�Yuba Nat. 

Res., Inc. v. United States, 904 F.2d 1577, 1583 (Fed. Cir. 1990)). 

B. RCFC 60(b) 

RCFC 60(b) sets forth the grounds for obtaining relief from a final judgment.  

Specifically, this rule provides that: 

(b) Grounds for Relief from a Final Judgment, Order, or Proceeding.  
On motion and just terms, the court may relieve a party or its legal 
representative from a final judgment, order, or proceeding for the 
following reasons: 

(1) mistake, inadvertence, surprise, or excusable neglect; 

(2) newly discovered evidence that, with reasonable diligence, could 
not have been discovered in time to move for a new trial under 
RCFC 59(b); 

(3) fraud (whether previously called intrinsic or extrinsic), 
misrepresentation, or misconduct by an opposing party; 

(4) the judgment is void; 

(5) the judgment has been satisfied, released, or discharged; it is based 
on an earlier judgment that has been reversed or vacated; or applying 
it prospectively is no longer equitable; or 

(6) any other reason that justifies relief. 

RCFC 60(b).  In addition, the United States Court of Appeals for the Federal Circuit has 

recognized that subparagraph (b)(6) of Rule 60 is a ³JUDQG�UHVHUYRLU�RI�HTXLWDEOH�SRZHU�WR�GR�

MXVWLFH�LQ�D�SDUWLFXODU�FDVH�´�DOWKRXJK�QRW�D�³ERWWRPOHVV´�RQH.  Lazare Kaplan Int'l, Inc. v. 

Photoscribe Techs., Inc., 714 F.3d 1289, 1295 (Fed. Cir. 2013) (citation omitted).  To that end, 

relief under RCFC 60(b)(6) PD\�EH�JUDQWHG�³RQO\�IRU�exceptional or extraordinary 

FLUFXPVWDQFHV�´��Louisville Bedding Co. v. Pillowtex Corp., 455 F.3d 1377, 1380 (Fed. Cir. 

2006) (internal citations omitted); see also Perry v. United States, 558 F. App¶[ 1004, 1006 (Fed. 

Cir. 2014); Kennedy Y��6HF¶\�RI�+HDOWK�	�+XPDQ�6HUYV�� 99 Fed. Cl. 535, 548, DII¶G, 485 F. 

$SS¶[������)HG��&LU������� (holding that a strict interpretation of the broad text of RCFC 

���E�����LV�QHFHVVDU\�WR�SUHVHUYH�WKH�³ILQality of judgments,´ and RCFC 60(b)(6) cannot serve as 

the grounds to UHOLHYH�D�SDUW\�IURP�D�³IUHH��FDlculated, and deliberate choice´).  Such exceptional 

or extraorGLQDU\�FLUFXPVWDQFHV�H[LVW�ZKHQ��DEVHQW�UHOLHI��D�³JUDYH�PLVFDUULDJH�RI�MXVWLFH´�ZRXOG�
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UHVXOW��DQG�WKH�³VXEVWDQWLDO ULJKWV´�RI�WKH�SDUW\�ZRXOG�EH�KDUPHG�  Kennedy, 99 Fed. Cl. at 548; 

see also '\QDFV�(QJ¶J�&R��v. United States, 48 Fed. Cl. 240, 242 (2000). 

IV. LEGAL ANALYSIS 

Plaintiff seeks reconsideration of, and relief from, WKH�&RXUW¶V�-DQXDU\�����������'HFLVLRQ�

WR�³FRUUHFW�PLVWDNHV�RI�ERWK�IDFW�DQG�RI�ODZ�LQ�WKH�&RXUW¶V�UHDVRQLQJ�WR�DYRLG�PDQLIHVW�LQMXVWLFH�´��

Pl. Mot. at 2.  Specifically, plaintiff argues that this extraordinary relief is warranted, because the 

Court erred by concluding that his request for a medical retirement is not a challenge to the 

narrative reason for his discharge from the Navy.  Id. at 2-4.  And so, plaintiff maintains that the 

Court should grant his request to have his Naval records corrected to show that he was unfit for 

duty and medically retired in 1968.  Id. at 6.  

The government counters that plaintiff has not shown that reconsideration of, or relief 

from, the &RXUW¶V�-DQXDU\�����������'HFLVLRQ�is warranted in this case, because plaintiff seeks to 

re-litigate an issue that has already been resolved by the Court²whether the claims in this case 

constitute a challenge to the narrative reason for SODLQWLII¶V discharge from the Navy.  Def. Resp. 

at 1, 4, 6-7.  And so, the government requests that the &RXUW�GHQ\�SODLQWLII¶V�PRWLRQ for 

reconsideration and relief from judgment.  Id. at 7. 

For the reasons discussed below, the Court agrees with the government that plaintiff has 

not shown that reFRQVLGHUDWLRQ�RI�WKH�&RXUW¶V�-DQXDU\�����������'HFLVLRQ�XQGHU�5&)&�����RU�

relief from judgment under RCFC 60(b), is warranted in this case.  And so, the Court DENIES 

SODLQWLII¶V�PRWLRQ� 

A. Plaintiff Has Not Shown That Reconsideration Is Warranted 

As an initial matter, plaintiff has not met his burden to show that reconsideration of the 

&RXUW¶V�January 13, 2021, Decision is warranted in this case.  To prevail on his motion for 

UHFRQVLGHUDWLRQ��SODLQWLII�PXVW�LGHQWLI\�D�³PDQLIHVW�HUURU�RI�ODZ��RU�PLVWDNH�RI�IDFW´�ZLWK�UHJDUGV�

WR�WKH�&RXUW¶V�-DQXDU\�����������'HFLVLRQ.  Langan v. United States, No. 18-1603C, 2019 WL 

4643746, at *2 (Fed. Cl. Sept. 24, 2019) (quoting 6KDSLUR�Y��6HF¶\�RI�+HDOWK�	�+XPDQ�6HUYV�, 

105 Fed. Cl. 353, 361 (2012), DII¶G������)��$SS¶[������)HG��&LU�������).  But, a careful review of 

SODLQWLII¶V�PRWLRQ�IRU�UHFRQVLGHUDWLRQ�and relief from judgment shows that plaintiff neither 

demonstrates the existence of an intervening change in controlling law, the availability of 
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previously unavailable evidence, nor the necessity of granting his motion to prevent manifest 

injustice, to warrant reconsideration of the January 13, 2021, Decision.  Pl. Mot at 2-6; Pl. Reply 

at 1-5; see also Johnson v. United States, 126 Fed. Cl. 558, 560 (2016).   

Plaintiff¶V argument that reconsideration is warranted²because the January 13, 2021, 

Decision contains a ³mistake of fact´ ZLWK�UHJDUGV�WR�WKH�&RXUW¶V�GHWHUPLQDWLRQ�WKDW�KLV�request 

for a medical retirement is not a challenge to the narrative reason for his honorable discharge 

from the Navy²is also unpersuasive.  Pl. Mot. at 2-4.  Plaintiff relies upon a 2019 decision of 

the BCNR in which the board granted an application to correct the Naval records of a veteran to 

place him on the disability retirement list to support his request for reconsideration.  Id.; Pl. Ex. 

A.  %XW��DV�WKH�JRYHUQPHQW�FRUUHFWO\�REVHUYHV�LQ�LWV�UHVSRQVH�DQG�RSSRVLWLRQ�WR�SODLQWLII¶V�PRWLRQ��

the BCNR decision cited by plaintiff does not indicate that the board applied the liberal 

consideration standard set forth in the Hagel and Kurta Memoranda to the claims in that case.2  

Def. Resp. at 5.     

In addition, and as the Court explained in the January 13, 2021, Decision, a plain reading 

of the complaint DQG�SODLQWLII¶V�DSSOLFDWLRQ before the BCNR in this case show that plaintiff 

seeks to have his military records corrected to show that he was medically retired due to PTSD, 

with a disability rating of no less than 30%, and that he was unfit for duty in 1968.  Doyon, 2021 

WL 120923, at *10; AR0019-0021; Compl. at Prayer for Relief.  Such relief extends well 

EH\RQG�D�FKDOOHQJH�WR�WKH�QDUUDWLYH�UHDVRQ�IRU�SODLQWLII¶V�KRQRUDEOH�GLVFKDUJH���And so, as the 

Court previously concluded in the January 13, 2021, Decision, the BCNR did not err by 

declining to apply the liberal consideration standard set forth in the Hagel and Kurta Memoranda 

WR�SODLQWLII¶V�XQILWQHVV�and medical retirement claims.  Doyon, 2021 WL 120923, at *11.  

While plaintiff now seeks to re-visit this issue with a citation to a case that he could have 

addressed during WKH�EULHILQJ�RI�WKH�SDUWLHV¶�FURVV-motions, this Court has long recognized that 

 
2 Specifically, the government argues that the 2019 BCNR decision upon which plaintiff relies makes two 
references to Title 10, United States Code, Section 1552, because Section 1552 authorizes the BCNR to 
FRUUHFW�PLOLWDU\�UHFRUGV���'HI��5HVS��DW�����:KLOH�SODLQWLII�DWWHPSWV�WR�VWUHWFK�WKH�ERDUG¶V�UHOLDQFH�RQ�
Section 1552 to include the liberal consideration standard codified in Section 1552(h)(2)(B), the 
government correctly observes that the 2019 BCNR decision does not mention the applicability of the 
liberal consideration standard, the guidance set forth in the Hagel or Kurta Memoranda or any related 
legal authority.  Id.  And so, the government argues that the 2019 BCNR decision neither contradicts nor 
XQGHUPLQHV�WKH�&RXUW¶V�-DQXDU\�����������'HFLVLRQ���Id.   
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motions for reconsideration may not be used as ³an opportunity for a party to take a second bite 

at the apple by rearguing positions that have EHHQ�UHMHFWHG�´� Johnson, 126 Fed. Cl. at 560.  

Because plaintiff seeks to do precisely that here, he has not shown that reconsideration of the 

&RXUW¶V�January 13, 2021, Decision is warranted.  Langan, 2019 WL 4643746, at *2.  And so, the 

Court denies plaLQWLII¶V�request for reconsideration.  RCFC 59. 

B. Plaintiff Has Not Shown That He Is Entitled To Relief From Judgment 

Plaintiff has similarly failed to show that he is entitled to relief from the judgment entered 

in this case under RCFC 60(b).  Pursuant to RCFC 60(b), the Court may relieve a party from a 

final judgment due to, among other things, a mistake, or any other reason that justifies this 

extraordinary relief.  RCFC 60(b)(1) and (6).  Plaintiff argues that relief from the final judgment 

LQ�WKLV�FDVH�³is necessary to rectify the mistake of fact that resulted in an erroneous legal 

FRQFOXVLRQ�DQG�PDQLIHVW�LQMXVWLFH�´��3O��5HSO\�DW�����%XW��plaintiff neither articulates nor 

demonstrates a mistake of fact in the January 13, 2021, Decision.  See Pl. Mot. at 2-6; Pl. Reply 

at 1-5.  Rather, as discussed above, plaintiff makes clear in his motion that he disagrees with the 

&RXUW¶V�FRQFOXVLRQ�WKDW�KLV�FODLPV�GR�QRW�FRQVWLWXWH�D�FKDOOHQJH�WR�WKH�QDUUDWLYH�UHDVRQ�IRU�KLV�

honorable discharge. 

Plaintiff also fails to explain why a manifest injustice would occur absent the relief that 

he seeks.  Pl. Reply at 2-3.  Given this, the Court must also GHQ\�SODLQWLII¶V�UHTXHVW�IRU�UHOLHI�

from judgment pursuant to RCFC 60(b).  RCFC 60(b); JGB Enters., 71 Fed. Cl. at 472 (holding 

that RCFC 60(b) should not be used to re-litigate claims.).   

V. CONCLUSION 

Because plaintiff has not met his heavy burden to show that he is entitled to 

UHFRQVLGHUDWLRQ�RI�WKH�&RXUW¶V�-DQXDU\�����������'HFLVLRQ�XQGHU�RCFC 59, or to relief from 

judgment under RCFC 60, the Court DENIES SODLQWLII¶V�PRWLRQ for reconsideration. 

IT IS SO ORDERED. 

  
 
s/ Lydia Kay Griggsby                       
LYDIA KAY GRIGGSBY 
Judge 
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