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'$9,6��Senior Judge��
�
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�
� )$/9(<��Judge��ZLWK�3,(76&+�DQG�0(5(',7+��Judges��GLVVHQWLQJ��

�
2�5�'�(�5�

�
8QLWHG�6WDWHV�$LU�)RUFH�YHWHUDQ�9LFWRU�%��6NDDU�ZDV�H[SRVHG�WR�LRQL]LQJ�UDGLDWLRQ�ZKLOH�

SDUWLFLSDWLQJ� LQ� WKH�FOHDQXS�RI�SOXWRQLXP�GXVW� LQ�3DORPDUHV��6SDLQ�� IROORZLQJ�D�PLGDLU� DLUFUDIW�
FROOLVLRQ��+H�ODWHU�GHYHORSHG�D�EORRG�GLVRUGHU��OHXNRSHQLD��ZKLFK�KH�EHOLHYHV�ZDV�FDXVHG�E\�LQ�
VHUYLFH�UDGLDWLRQ�H[SRVXUH��HYHQ�WKRXJK�DQ�$LU�)RUFH�UDGLDWLRQ�GRVH�HVWLPDWH�IRXQG�WKH�OHYHOV�RI�
H[SRVXUH�KH�VXIIHUHG�IDU�EHORZ�WKRVH�UHTXLUHG�WR�FDXVH�KLV�GLVDELOLW\��,Q�DQ�$SULO�����������GHFLVLRQ�
WKH�%RDUG�RI�9HWHUDQV
�$SSHDOV��%RDUG��GHQLHG�KLP�VHUYLFH�FRQQHFWLRQ��7KLV�DSSHDO�IROORZHG��

�
:H�GR�QRW�WRGD\�DGGUHVV�WKH�PHULWV�RI�0U��6NDDU
V�FODLP��5DWKHU��ZH�FRQVLGHU�KLV�PRWLRQ�

WR�FHUWLI\�D�FODVV�RI�VLPLODUO\�VLWXDWHG�YHWHUDQV�WR�SURFHHG�LQ�DQ�DJJUHJDWH�DFWLRQ��7KH�LVVXH�ZH�
FRQIURQW�KHUH²FODVV�FHUWLILFDWLRQ�LQ�WKH�FRQWH[W�RI�DQ�DSSHDO�RI�DQ�LQGLYLGXDO�%RDUG�GHFLVLRQ²LV�
RQH�RI�ILUVW�LPSUHVVLRQ��)RU�PDQ\�\HDUV��ZH�KHOG�WKLV�&RXUW�FDWHJRULFDOO\�ODFNHG�WKH�SRZHU�WR�FHUWLI\�
FODVVHV��See Monk v. McDonald��1R����������������:/����������DW�
���0D\������������Monk I���
Harrison v. Derwinski����9HW�$SS�������������������HQ�EDQF���SHU�FXULDP���Lefkowitz v. Derwinski��
��9HW�$SS�������������������HQ�EDQF���SHU�FXULDP���7KLV�FKDQJHG�ZKHQ�WKH�8QLWHG�6WDWHV�&RXUW�RI�
$SSHDOV�IRU�WKH�)HGHUDO�&LUFXLW��)HGHUDO�&LUFXLW��KHOG�ZH�SRVVHVV��DW�OHDVW�LQ�FHUWDLQ�FRQWH[WV��WKH�
DXWKRULW\�WR�FHUWLI\�FODVV�DFWLRQV��Monk v. Shulkin������)��G����������������)HG��&LU���������Monk 
II���:H�WKHQ�KHOG�ZH�ZRXOG��LQ�DSSURSULDWH�FDVHV��FHUWLI\�FODVVHV�VHHNLQJ�ZULWV�RI�PDQGDPXV�XQGHU�
WKH�$OO�:ULWV�$FW��Monk v. Wilkie �Monk III������9HW�$SS�������������������see, e.g.� Godsey v. 
Wilkie�����9HW�$SS����������������������see also�Wolfe v. Wilkie��BB�9HW�$SS��BB��1R�����������
�����:/����������DW�
�������6HSW������������

�������������������������������������������������

�-XGJHV�'DYLV�DQG�6FKRHOHQ�DUH�6HQLRU�-XGJHV�DFWLQJ�LQ�UHFDOO�VWDWXV��In re: Recall of Reitred Judge��8�6��
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�
7KLV�EULQJV�XV�WR�0U��6NDDU
V�PRWLRQ�IRU�FODVV�FHUWLILFDWLRQ��:H�KROG�����WKH�&RXUW�PD\��LQ�

DSSURSULDWH�VLWXDWLRQV��FHUWLI\�FODVVHV�LQ�WKH�FRQWH[W�RI�DQ�LQGLYLGXDO�DSSHDO�RI�D�%RDUG�GHFLVLRQ��
����RXU�MXULVGLFWLRQ�DOORZV�XV�WR�LQFOXGH�LQ�VXFK�FODVVHV�ERWK�SHUVRQV�ZKR�KDYH�REWDLQHG�D�ILQDO�
%RDUG�GHFLVLRQ�DV�ZHOO�DV�WKRVH�ZKR�KDYH�QRW��DQG�����DV�LQ�WKH�SHWLWLRQ�FRQWH[W��ZH�ZLOO�XVH�)HGHUDO�
5XOH�RI�&LYLO�3URFHGXUH����DV�D�JXLGH�ZKHQ�GHFLGLQJ�ZKHWKHU�WR�JUDQW�FODVV�FHUWLILFDWLRQ��)LQDOO\��
FODVV�FHUWLILFDWLRQ�ZLOO�EH�UHVHUYHG�IRU�WKRVH�FDVHV�ZKHUH�DSSHOODQWV�GHPRQVWUDWH�WKH�FODVV�GHYLFH�
LV� D� VXSHULRU�YHKLFOH� IRU� OLWLJDWLQJ� WKH�FODVV� FODLP� WKDQ�D�SUHFHGHQWLDO�GHFLVLRQ��$SSO\LQJ� WKHVH�
SULQFLSOHV��ZH�JUDQW�LQ�SDUW�DQG�GHQ\�LQ�SDUW�WKH�PRWLRQ�IRU�FODVV�FHUWLILFDWLRQ��
� �
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7$%/(�2)�&217(176�
,��%$&.*5281'����������������������������������������������������������������������������������������������������������������������������

,,��$1$/<6,6�����������������������������������������������������������������������������������������������������������������������������������

$��6WDQGLQJ�������������������������������������������������������������������������������������������������������������������������������������

1. Mr. Skaar lacks standing to pursue the § 3.309 claim on behalf of the class������������������������

2. Mr. Skaar has standing to pursue the § 3.311 claim on behalf of the class��������������������������

%��7KH�3RZHU�7R�&HUWLI\�&ODVV�$FWLRQV�LQ�WKH�$SSHDO�&RQWH[W����������������������������������������������������

&��7KH�8WLOLW\�RI�&ODVV�$FWLRQV�LQ�WKH�$SSHDO�&RQWH[W�����������������������������������������������������������������

'��7KH�3URSRVHG�&ODVV�&RPSRVLWLRQ���������������������������������������������������������������������������������������������

1. The Present-Future and Future-Future Claimants���������������������������������������������������������������

2. The Expired Claimants����������������������������������������������������������������������������������������������������������

3. The Past Claimants����������������������������������������������������������������������������������������������������������������

(��&ODVV�&HUWLILFDWLRQ�$QDO\VLV������������������������������������������������������������������������������������������������������

1. The proposed class is so numerous that joinder would be impracticable�����������������������������

2. The proposed class presents a common issue capable of classwide resolution��������������������

3. Mr. Skaar's claim is typical of that of the proposed class�����������������������������������������������������

4. Mr. Skaar will fairly and adequately protect the interests of the class���������������������������������

5. The requested injunctive relief is appropriate respecting the class as a whole��������������������

6. The class action device is a superior method of litigating the class claim����������������������������

7. Proposed counsel is adequate������������������������������������������������������������������������������������������������

8. Generalized notice of class certification is required but opt out rights are not��������������������

,,,��&21&/86,21��������������������������������������������������������������������������������������������������������������������������
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,��%$&.*5281'�
� �
� ,Q� WKH� HDUO\�PRUQLQJ� KRXUV� RI� -DQXDU\� ���� ������ D� 8�6�� $LU� )RUFH� %���� 6XSHUIRUWUHVV�
ERPEHU��DUPHG�ZLWK�IRXU�WKHUPRQXFOHDU�ZHDSRQV��FROOLGHG�ZLWK�D�.&�����UHIXHOLQJ�WDQNHU�RYHU�
WKH�VPDOO�ILVKLQJ�YLOODJH�RI�3DORPDUHV��6SDLQ��See�5HFRUG��5���DW������������������������������
������ ���������� 3DUW� RI�2SHUDWLRQ�&KURPH�'RPH�� D�8�6��PLOLWDU\� SODQ� FDOOLQJ� IRU� FRQWLQXRXV�
SDWURO� E\� QXFOHDU� ERPEHUV� DURXQG� WKH� DLUVSDFH� RI� WKH� IRUPHU� 6RYLHW� 8QLRQ�� WKH� ERPEHU� ZDV�
VXSSRVHG�WR�UHIXHO�ZLWK�WKH�WDQNHU�IRU�WKH�WULS�KRPH��5��DW����������7KH�PLGDLU�FROOLVLRQ�GHVWUR\HG�
ERWK�DLUFUDIW��DQG�WKH�ERPEHU
V�DWRPLF�SD\ORDG�ZDV�VFDWWHUHG�DFURVV�WKH�6SDQLVK�FRXQWU\VLGH��5��DW�
���������(YHQWXDOO\��RQH�ZHDSRQ�ZDV�UHFRYHUHG�LQWDFW�DQG�DQRWKHU�ILVKHG�IURP�WKH�GHSWKV�RI�WKH�
0HGLWHUUDQHDQ��5��DW����������(PHUJHQF\�SDUDFKXWHV�DWWDFKHG�WR�WKH�RWKHU�WZR�ERPEV��KRZHYHU��
IDLOHG�WR�GHSOR\��5��DW����������%RWK�ERPEV�LPSDFWHG�DW�KLJK�VSHHGV��FDXVLQJ�LQWHUQDO��QRQQXFOHDU�
H[SORVLYHV�LQ�WKH�GHYLFHV�WR�GHWRQDWH��5��DW����������7KH�UHVXOWLQJ�H[SORVLRQV�UHOHDVHG�D�FORXG�RI�
UDGLRDFWLYH�SOXWRQLXP�GXVW�RYHU�WKH�DUHD��FRQWDPLQDWLQJ�VRLO�DQG�FURSV��DQG�VSUHDGLQJ�UDGLRDFWLYH�
GHEULV�IRU�PLOHV��5��DW�������
�
� 0U��6NDDU��DORQJ�ZLWK�QHDUO\�������RWKHU�8�6��PLOLWDU\�SHUVRQQHO��ZDV�VHQW�WR�WKH�DFFLGHQW�
VLWH� WR� DVVLVW� LQ� FOHDQXS� DQG� PRQLWRULQJ� HIIRUWV�� :KLOH� WKHUH�� WR� DVVHVV� SRVVLEOH� UDGLRDFWLYH�
H[SRVXUH��WKH�PLOLWDU\�SHUVRQQHO�JDYH�XULQH�DQG�QDVDO�VZDE�VDPSOHV��0U��6NDDU�ZDV�D�PHPEHU�RI�
D�JURXS�RI� WKH����VHUYLFH�PHPEHUV� �WKH�+LJK�����ZKR�ZHUH�GHWHUPLQHG� WR�EH�DPRQJ� WKH�PRVW�
H[SRVHG�DQG�ZKR�ZHUH�PRQLWRUHG�IRU�D�SHULRG�RI����WR����PRQWKV�DIWHU�WKH�DFFLGHQW�IRU�VLJQV�RI�
UDGLRJHQLF� FRQGLWLRQV�� 5�� DW� ��������� 7KH� PRQLWRULQJ� HIIRUWV� ZHUH� GLVFRQWLQXHG�� KRZHYHU�� LQ�
'HFHPEHU������ZKHQ�WKH�$LU�)RUFH�LQIRUPHG�0U��6NDDU�KLV��KHDOWK�LV�LQ�QR�MHRSDUG\�IURP�UHWHQWLRQ�
RI�UDGLRDFWLYH�PDWHULDOV�DV�D�UHVXOW�RI�SDUWLFLSDWLRQ�LQ�WKH�>3DORPDUHV�FOHDQXS@�RSHUDWLRQ���5��DW�
������
�
� %XW� LQ� ������ ��� \HDUV� DIWHU� WKH� 3DORPDUHV� FOHDQXS�� 0U�� 6NDDU� ZDV� GLDJQRVHG� ZLWK�
OHXNRSHQLD��D�GHFUHDVH�LQ�ZKLWH�EORRG�FHOO�FRXQW��5��������7KH�GLDJQRVLQJ�SK\VLFLDQ�RSLQHG�WKDW�
H[SRVXUH� WR� LRQL]LQJ� UDGLDWLRQ� �>K@LVWRULFDOO\� GRHV� DSSHDU� WR� EH� WKH� SRVLWLYH� DJHQW�� FDXVLQJ�
OHXNRSHQLD��EXW�FRQFOXGHG��ZH�KDYH�EHHQ�XQDEOH�WR�SURYH�WKLV���Id.�0U��6NDDU�WKHQ�ILOHG�D�FODLP�
ZLWK�9$��VHHNLQJ�VHUYLFH�FRQQHFWLRQ�IRU�WKDW�FRQGLWLRQ��5��DW�������,Q�)HEUXDU\�������9$�GHQLHG�
KLV�FODLP��See�5��DW����������7KLV�ZDV�VR��9$�H[SODLQHG��EHFDXVH�OHXNRSHQLD�LV�QRW�D�UDGLRJHQLF�
GLVHDVH�9$�UHFRJQL]HV�DV�UHVXOWLQJ�IURP�D��UDGLDWLRQ�ULVN�DFWLYLW\���DQG�EHFDXVH�0U��6NDDU�KDG�QRW�
SUHVHQWHG� VRXQG� VFLHQWLILF�RU�PHGLFDO� HYLGHQFH� OLQNLQJ� WKH�GLVHDVH� WR� UDGLDWLRQ� H[SRVXUH��5�� DW�
������
�
� 7ZR� VHSDUDWH� UHJXODWRU\� SDWKV� OHDG� WR� WR� VHUYLFH� FRQQHFWLRQ� IRU� YHWHUDQV�ZKR� VXIIHU� D�
GLVDELOLW\�WKH\�EHOLHYH�ZDV�FDXVHG�E\�H[SRVXUH�WR�LRQL]LQJ�UDGLDWLRQ��%RWK�DUH�DW�LVVXH�KHUH�DV�SDUW�
RI�0U��6NDDU
V�PRWLRQ�IRU�FODVV�FHUWLILFDWLRQ��8QGHU����&�)�5����������G�����LL���9$�UHFRJQL]HV�
FHUWDLQ�QXFOHDU�LQFLGHQWV�DV��UDGLDWLRQ�ULVN�DFWLYLWLHV���7KRVH�ZKR�SDUWLFLSDWHG�LQ�D�UDGLDWLRQ�ULVN�
DFWLYLW\� OLVWHG� LQ� �� ������ DQG� ZKR� ODWHU� GHYHORSHG� RQH� RU� PRUH� RI� WKH� UDGLRJHQLF� GLVHDVHV�
HQXPHUDWHG� LQ���������G�����EHQHILW� IURP�D�SUHVXPSWLRQ�RI� VHUYLFH� FRQQHFWLRQ����������D���)RU�
WKRVH�ZKR�GLG�QRW�SDUWLFLSDWH�LQ�D�OLVWHG�UDGLDWLRQ�ULVN�DFWLYLW\����������D��LV�DYDLODEOH��See Hilkert 
v. West�����9HW�$SS����������������������HQ�EDQF���8QGHU�WKDW�SURYLVLRQ��9$�UHTXHVWV�H[SRVXUH�
GDWD�IURP�D�YHWHUDQ
V�VHUYLFH�EUDQFK�����&�)�5����������D����������)RU�WKRVH�FODLPV�WKDW�PHHW�FHUWDLQ�
WKUHVKROG�UHTXLUHPHQWV��WKH�8QGHU�6HFUHWDU\�IRU�%HQHILWV�WKHQ�UHYLHZV�WKH�JDWKHUHG�LQIRUPDWLRQ�
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DQG�GHWHUPLQHV�ZKHWKHU��VRXQG�VFLHQWLILF�DQG�PHGLFDO�HYLGHQFH�VXSSRUWV�WKH�FRQFOXVLRQ�>WKDW@�LW�LV�
DW�OHDVW�DV�OLNHO\�DV�QRW��WKH�FRQGLWLRQ�LV�WKH�UHVXOW�RI�LRQL]LQJ�UDGLDWLRQ�H[SRVXUH����������D����F���
7KH� UHJXODWLRQ� GHILQHV� �VRXQG� VFLHQWLILF� HYLGHQFH�� DV� �REVHUYDWLRQV�� ILQGLQJV�� RU� FRQFOXVLRQV�
ZKLFK� DUH� VWDWLVWLFDOO\� DQG� HSLGHPLRORJLFDOO\� YDOLG�� DUH� VWDWLVWLFDOO\� VLJQLILFDQW�� DUH� FDSDEOH� RI�
UHSOLFDWLRQ��DQG�ZLWKVWDQG�SHHU�UHYLHZ���DQG��VRXQG�VFLHQWLILF�PHGLFDO�HYLGHQFH��DV��REVHUYDWLRQV��
ILQGLQJV�� RU� FRQFOXVLRQV� ZKLFK� DUH� FRQVLVWHQW� ZLWK� FXUUHQW� PHGLFDO� NQRZOHGJH� DQG� DUH� VR�
UHDVRQDEOH� DQG� ORJLFDO� DV� WR� VHUYH� DV� WKH� EDVLV� RI� PDQDJHPHQW� RI� D� PHGLFDO� FRQGLWLRQ���
��������F������ ,Q�PDNLQJ� WKDW� GHWHUPLQDWLRQ�� WKH�8QGHU� 6HFUHWDU\� IRU� %HQHILWV�PD\� UHTXHVW� DQ�
DGYLVRU\�RSLQLRQ�IURP�WKH�8QGHU�6HFUHWDU\�IRU�+HDOWK����������F������7KH�8QGHU�6HFUHWDU\
V�ILQDO�
GHWHUPLQDWLRQ�LV�WKHQ�VHQW�WR�WKH�DJHQF\�RI�RULJLQDO�MXULVGLFWLRQ��ZKLFK�FRQVLGHUV�WKH�RSLQLRQ�DV�
HYLGHQFH�� ��������I��� )RU� 3DORPDUHV� YHWHUDQV�� �������
V� SUHVXPSWLRQ� RI� VHUYLFH� FRQQHFWLRQ� LV�
XQDYDLODEOH�EHFDXVH�9$�GRHV�QRW�UHFRJQL]H�WKH�3DORPDUHV�SOXWRQLXP�GXVW�FOHDQXS�DV�D�UDGLDWLRQ�
ULVN�DFWLYLW\��6R�LQVWHDG��YHWHUDQV�VXFK�DV�0U��6NDDU�PXVW�VHHN�VHUYLFH�FRQQHFWLRQ�XQGHU��������
V�
OHVV�IDYRUDEOH�SURYLVLRQV��See Ramey v. Gober������)��G����������������)HG��&LU���������
�
� 7KH�$LU�)RUFH�SURYLGHV�9$�ZLWK�GRVH�HVWLPDWHV�IRU�3DORPDUHV�YHWHUDQV��,Q�$SULO�������D�
FRQVXOWLQJ�ILUP��/DEDW�$QGHUVRQ��HYDOXDWHG� WKH�$LU�)RUFH
V�GRVH�PHWKRGRORJ\��See�5��DW������
������ 7KLV� HYDOXDWLRQ� FXOPLQDWHG� LQ� D� UHSRUW� �WKH� /$� 5HSRUW� RU� WKH� 5HSRUW�� HVWDEOLVKLQJ�
SUHOLPLQDU\�GRVH�HVWLPDWHV�IRU�YDULRXV�VXEFDWHJRULHV�RI�YHWHUDQV��5��DW�������7KH�/$�5HSRUW�VWDWHG�
WKDW�WKH�UHFRUGHG�XULQH�GRVH�LQWDNHV�IRU�3DORPDUHV�YHWHUDQV��VHHPHG�XQUHDVRQDEO\�KLJK��FRPSDUHG�
WR��HQYLURQPHQWDO�PHDVXUHPHQWV��GHULYHG�IURP�DLU�VDPSOLQJ�VRPH����\HDUV�DIWHU�WKH�FOHDQXS�DQG�
�HVWLPDWHV� SUHSDUHG� IRU� RWKHU� SOXWRQLXP� H[SRVXUH� FDVHV� ±� SHUVRQV� UHVLGLQJ� LQ� WKH� 3DORPDUHV�
YLFLQLW\�DQG�0DQKDWWDQ�3URMHFW�ZRUNHUV���5��DW�������7KHVH�DLU�VDPSOHV�DQG�FRPSDULVRQV��SURYLGHG�
D�EDVLV� IRU�SUHSDULQJ� LQGHSHQGHQW� HVWLPDWHV�RI� LQWDNH�DQG�GRVH�XVLQJ� UHSUHVHQWDWLYH� VFHQDULRV��
UDWKHU� WKDQ� DFWXDO� UHFRUGHG� GRVH� LQWDNHV�� 5�� DW� ������ $IWHU� FRPSDULQJ� WKRVH� �LQGHSHQGHQW�
HVWLPDWHV�� ZLWK� WKH� DFWXDO� UHFRUGHG� GRVH� LQWDNHV�� WKH� 5HSRUW� �H[FOXGHG� GDWD� IURP� WKH� RQ�VLWH�
VDPSOHV�DQG�DWWULEXWHG�PRUH�VLJQLILFDQFH�WR�VDPSOHV�FROOHFWHG�DW�ODWHU�GDWHV�IRU�WKH�+LJK����*URXS���
5��DW�������7KLV�H[FOXVLRQ�RI��XQUHDVRQDEO\�KLJK��GRVH�HVWLPDWHV�IRUPV�WKH�EDVLV�IRU�0U��6NDDU
V�
DOOHJDWLRQ� WKDW� WKH�$LU� )RUFH
V� GRVH� HVWLPDWHV� GR� QRW� FRQVWLWXWH� �VRXQG� VFLHQWLILF� HYLGHQFH�� DV�
UHTXLUHG� E\� ODZ�� See� $SSHOODQW
V� $SU�� ���� ������ 5HVSRQVH� �5HVS��� DW� ��� 7KH� 5HSRUW� QRWHG� LWV�
ILQGLQJV� �UHSUHVHQW� SUHOLPLQDU\� HVWLPDWHV� WKDW� FDQQRW� EH� FRQVLGHUHG� DV� GHILQLWLYH�� DQG�
UHFRPPHQGHG�IXUWKHU�VWXG\��WR�GHYHORS�FUHGLEOH�HVWLPDWHV�RI�GRVH�WKDW�DUH�FRPSDWLEOH�ZLWK�WKRVH�
FDOFXODWHG�IURP�HQYLURQPHQWDO�GDWD���Id.�'HVSLWH�WKHVH�UHVHUYDWLRQV��WKH�$LU�)RUFH�DGRSWHG�WKH�/$�
5HSRUW
V�GRVH�HVWLPDWH�PHWKRGRORJ\�LQ�IXOO��See�5��DW��������������������
�
� $IWHU�9$
V�LQLWLDO�GHQLDO�LQ�������0U��6NDDU�UHTXHVWHG�WKDW�9$�UHRSHQ�KLV�FODLP�LQ�0DUFK�
������ 5�� DW� ������ %DVHG� RQ� WKDW� FODLP� DQG� SHU� ��������� WKH� UHJLRQDO� RIILFH� �52�� UHTXHVWHG� D�
UDGLDWLRQ�H[SRVXUH�RSLQLRQ��5��DW�������,Q�UHVSRQVH��WKH�$LU�)RUFH�HVWLPDWHG�LQ�$SULO������WKDW�0U��
6NDDU
V�PD[LPXP� WRWDO� HIIHFWLYH� GRVH� GXULQJ� WKH�3DORPDUHV� FOHDQXS�ZDV� ���� UHP�ZLWK� D� ERQH�
PDUURZ�FRPPLWWHG�GRVH�RI������UHP��FRPSDUHG�WR�DQQXDO�GRVH�OLPLWV�RI���DQG����UHP��UHVSHFWLYHO\��
IRU�RFFXSDWLRQV�W\SLFDOO\�LQYROYLQJ�UDGLDWLRQ�H[SRVXUH���5��DW����������%DVHG�RQ�WKHVH�HVWLPDWHV��
WKH�GLUHFWRU�RI�WKH�3RVW������(QYLURQPHQWDO�+HDOWK�3URJUDP��ZULWLQJ�IRU�WKH�8QGHU�6HFUHWDU\�IRU�
%HQHILWV��DGYLVHG�LQ�0D\������WKDW��LW�LV�XQOLNHO\�WKDW�>0U��6NDDU
V@�OHXNRSHQLD�������FDQ�EH�DWWULEXWHG�
�������������������������������������������������

��$�UHP��URHQWJHQ�HTXLYDOHQW�PDQ��LV�WKH�XQLW�RI�PHDVXUHPHQW�IRU�UDGLDWLRQ��2QH�XQLW�UHSUHVHQWV��WKH�GRVDJH�
RI�D�LRQL]LQJ�UDGLDWLRQ�WKDW�ZLOO�FDXVH�WKH�VDPH�ELRORJLFDO�HIIHFW�DV�RQH�URHQWJHQ�RI�;�UD\�RU�JDPPD�UD\�H[SRVXUH���
0(55,$0�:(%67(5�',&7,21$5<��KWWSV���ZZZ�PHUULDP�ZHEVWHU�FRP�GLFWLRQDU\�UHP��ODVW�YLVLWHG�2FW�������������
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WR�UDGLDWLRQ�H[SRVXUH�ZKLOH�LQ�PLOLWDU\�VHUYLFH���5��DW�������$QG��EDVHG�RQ�WKLV�RSLQLRQ��WKH�52�LQ�
-XQH������GHQLHG�0U��6NDDU
V�FODLP��5��DW�������0U��6NDDU�WLPHO\�GLVDJUHHG�ZLWK�WKH�52
V�GHQLDO��
EXW�WKH�52�FRQWLQXHG�WR�GHQ\�WKH�FODLP�LQ�6HSWHPEHU�������5��DW����������+H�WKHQ�SHUIHFWHG�DQ�
DSSHDO�WR�WKH�%RDUG��5��DW����������
�
� ,Q�2FWREHU�������D�SULYDWH�SK\VLFLDQ�RSLQHG�WKDW�0U��6NDDU
V�OHXNRSHQLD��LV�OLNHO\�UHODWHG�
WR�H[SRVXUH�WR�KHDY\�UDGLRDFWLYH�PDWHULDO�LQ�>����@���5��DW��������$QG���PRQWKV�ODWHU��WKH�$LU�)RUFH�
FRQFOXGHG�DQ�HYDOXDWLRQ�RI�LWV�UDGLDWLRQ�GRVH�PHWKRGRORJ\�WKDW�UHYHDOHG��LQFRQVLVWHQFLHV�LQ�GRVH�
DVVLJQPHQW�RYHU�WKH�SDVW����\HDUV��VLQFH�WKH�/$�5HSRUW��5��DW�������7KH�$LU�)RUFH
V�PHWKRGRORJ\��
GHULYHG�IURP�WKH�/$�5HSRUW���DSSHDU>HG@�WR�XQGHUHVWLPDWH�GRVHV�WR�VRPH�LQGLYLGXDOV��DQG��WKXV��
WKH�$LU� )RUFH� LQWHQGHG� WR� �IRUPDOO\� VWDQGDUGL]H� >LWV@� UHVSRQVH�PHWKRGRORJ\� IRU� UDGLDWLRQ� GRVH�
LQTXLULHV�LQYROYLQJ�3DORPDUHV�SDUWLFLSDQWV��E\�HVWDEOLVKLQJ�GRVH�HVWLPDWHV�EDVHG�RQ�HDFK�YHWHUDQ
V�
VSHFLILF�GXWLHV��Id.�)LQDOO\��WKH�$LU�)RUFH�VWDWHG�LW�ZRXOG�UHHYDOXDWH�WKH�LQGLYLGXDO�GRVH�HVWLPDWHV�
LW� KDG� DOUHDG\� SURYLGHG� IRU� 3DORPDUHV� YHWHUDQV�� 5�� DW� ������$QG� LQ� -XQH� ������ WKH�$LU� )RUFH�
SURYLGHG�9$�ZLWK�0U��6NDDU
V�UHYLVHG�GRVH�HVWLPDWH��DVVLJQLQJ�KLP�D�QHZ�PD[LPXP�WRWDO�HIIHFWLYH�
GRVH�RI������UHP�DQG�D�ERQH�PDUURZ�FRPPLWWHG�GRVH�RI������UHP��See�5��DW����������������
�
� 0HDQZKLOH��WKH�%RDUG�LQ�0D\������IRXQG�WKH�$LU�)RUFH
V�UHYLVHG�GRVH�HVWLPDWHV�ZHUH�QHZ�
DQG�PDWHULDO�HYLGHQFH�ZDUUDQWLQJ�UHRSHQLQJ�RI�0U��6NDDU
V�FODLP��5��DW���������7KH�%RDUG�WKHQ�
UHPDQGHG� WKH�FODLP� WR� WKH�52�EHFDXVH� WKH�$LU�)RUFH
V� �UHYLVHG�DVVHVVPHQW� >ZDV@� VLJQLILFDQWO\�
KLJKHU� WKDQ� WKH� $SULO� ����� DVVHVVPHQW�� DQG�� WKXV�� �DQRWKHU� >GRVH� HVWLPDWH@� RSLQLRQ� >ZDV@�
ZDUUDQWHG���5��DW������7KDW�RSLQLRQ�ZDV�SURYLGHG�LQ�$XJXVW�������7KH�52�IRXQG�WKDW��EDVHG�RQ�
WKH�UHYLVHG�ERQH�PDUURZ�FRPPLWWHG�GRVH�HVWLPDWH�RI������UHP���LW�LV�QRW�OLNHO\�WKDW�WKH�9HWHUDQ
V�
OHXNRSHQLD�ZDV�FDXVHG�E\�H[SRVXUH�WR�LRQL]LQJ�UDGLDWLRQ�GXULQJ�PLOLWDU\�VHUYLFH���5��DW���������
7KH�52�WKHQ�DJDLQ�GHQLHG�0U��6NDDU
V�FODLP��FLWLQJ�WKH�UHVXOWV�RI�WKH�$XJXVW������UHYLVHG�GRVH�
HVWLPDWH��5��DW���������1RQHWKHOHVV��LQ�6HSWHPEHU�������D�SULYDWH�SK\VLFLDQ�RSLQHG�WKDW�0U��6NDDU
V�
OHXNRSHQLD�ZDV��D�UHVXOW�RI�H[SRVXUH�WR�LRQL]LQJ�UDGLDWLRQ�SOXWRQLXP���5��DW�����
�
� 0U��6NDDU�WKHQ�UHWXUQHG�WR�WKH�%RDUG��ZKLFK��RQ�$SULO�����������DJDLQ�GHQLHG�KLV�FODLP�
See�5��DW�������7KH�%RDUG�FRQFOXGHG�9$
V�0D\������GRVH�HVWLPDWH�RSLQLRQ�ODFNHG�SUREDWLYH�YDOXH�
�DV�LW�ZDV�EDVHG�RQ�DQ�LQDFFXUDWH�GRVH�HVWLPDWH���5��DW�����%XW�WKH�%RDUG�IRXQG�WKH�$XJXVW������
GRVH�HVWLPDWH��KLJKO\�SUREDWLYH��EHFDXVH�LW��ZDV�EDVHG�RQ�D�UHYLHZ�RI�WKH�HQWLUH�UHFRUG���ZKLOH�
0U��6NDDU
V�SULYDWH�PHGLFDO�RSLQLRQV�ZHUH�QRW�DV�SUREDWLYH�EHFDXVH��QRQH�RIIHUHG�DQ\�UDWLRQDOH�
IRU� WKHLU�VWDWHPHQWV���5��DW��������0U��6NDDU�WKHQ�DSSHDOHG�WR�WKLV�&RXUW��DQG�ILOHG�WKH�SHQGLQJ�
PRWLRQ�IRU�FODVV�FHUWLILFDWLRQ��7KH�6HFUHWDU\�PRYHG�WR�VWD\�SURFHHGLQJV�LQ�WKLV�PDWWHU�SHQGLQJ�RXU�
UHVROXWLRQ�RI�Monk III��D�UHTXHVW�ZH�GHQLHG��7KLV�PDWWHU�ZDV�DVVLJQHG�WR�D�SDQHO�RI�WKH�&RXUW�IRU�
GHFLVLRQ�RQ�WKH�PHULWV�EXW��JLYHQ�WKH�QRYHOW\�RI�WKH�LVVXH��WKH�PRWLRQ�IRU�FODVV�FHUWLILFDWLRQ�ZDV�
VXEPLWWHG�WR�WKH�IXOO�&RXUW�IRU�GHFLVLRQ��
�
� 0U��6NDDU�DVNV�XV� WR�FHUWLI\�D�FODVV�RI��DOO�8�6��YHWHUDQV�ZKR�ZHUH�SUHVHQW�DW� WKH������
FOHDQXS�RI�SOXWRQLXP�GXVW� DW�3DORPDUHV��6SDLQ>�@� DQG�ZKRVH� DSSOLFDWLRQ� IRU� VHUYLFH�FRQQHFWHG�
GLVDELOLW\�FRPSHQVDWLRQ�EDVHG�RQ�H[SRVXUH�WR�LRQL]LQJ�UDGLDWLRQ�WKH�9$�KDV�GHQLHG�RU�ZLOO�GHQ\���
0RWLRQ��0RW���IRU�&ODVV�&HUWLILFDWLRQ�DW����+H�ODWHU�FODULILHG�WKH�SURSRVHG�FODVV�HQFRPSDVVHV��L��
�YHWHUDQV�ZKRVH�FODLPV�IRU�VHUYLFH�FRQQHFWHG�GLVDELOLW\�EHQHILWV�UHODWHG�WR�H[SRVXUH�WR�LRQL]LQJ�
UDGLDWLRQ�DW�3DORPDUHV�WKH�9$�KDV�GHQLHG�DW�DQ\�OHYHO��IURP�WKH�52�WKURXJK�WKH�>%RDUG@��H[FHSW�
IRU� WKRVH�ZKR�KDYH� DSSHDOHG� WR� WKLV�&RXUW� DQG� UHFHLYHG� D�GHFLVLRQ� IRU�ZKLFK� WKH�PDQGDWH�KDV�
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LVVXHG����LL���YHWHUDQV�ZKRVH�FODLPV�WKH�52�RU�>%RDUG@�KDV�GHQLHG�DQG�IRU�ZKLFK�WKH�GHDGOLQH�IRU�
DSSHDO�KDV� H[SLUHG�� DV�ZHOO� DV�YHWHUDQV�ZKRVH� FODLPV�DUH� FXUUHQWO\�SHQGLQJ�EHIRUH� D� >GHFLVLRQ�
UHYLHZ�RIILFHU@�RU�WKH�>%RDUG@�DIWHU�DQ�LQLWLDO�52�GHQLDO���DQG��LLL���3DORPDUHV�YHWHUDQV�ZLWK�DQ�
DSSHDO�FXUUHQWO\�SHQGLQJ�EHIRUH�WKLV�&RXUW>�@��$SSHOODQW
V�$SU������������5HVS��DW����7KH�SURSRVHG�
FODVV�DOVR�LQFOXGHV��YHWHUDQV�ZLWK�FODLPV�WKDW�KDYH�QRW�\HW�EHHQ�ILOHG�DW�WKH�52���LQFOXGLQJ��WKRVH�
ZKR�KDYH�QRW�ILOHG�D�FODLP�IRU�DQ�H[LVWLQJ�FRQGLWLRQ��LQFOXGLQJ�EHFDXVH�WKH\�DUH�DZDUH�RI�WKH�9$
V�
KLVWRU\� RI� GHQLDO� RI� 3DORPDUHV� YHWHUDQV
� FODLPV� RU� WKH� PHWKRGRORJ\� XVHG� WR� FDOFXODWH� GRVH�
H[SRVXUH��DQG��WKRVH�ZKR�KDYH�RQO\�UHFHQWO\�GHYHORSHG�D�UDGLRJHQLF�FRQGLWLRQ��DQG�WKRVH�ZKRVH�
FODLPV�KDYH�EHHQ�GHOD\HG�DW�WKH�52���Id.�
�
� 7KH�SURSRVHG�FODVV�UDLVHV�WZR�FODLPV��7KH�ILUVW�FKDOOHQJHV�9$
V�RPLVVLRQ�RI�WKH�3DORPDUHV�
FOHDQXS�IURP�WKH�OLVW�RI�UDGLDWLRQ�ULVN�DFWLYLWLHV�LQ����&�)�5����������G�����LL���WKH���������FODLP���
ZKLOH� WKH� VHFRQG� FHQWHUV� DURXQG� 9$
V� FRPSOLDQFH� ZLWK� ��������F�
V� FRPPDQG� WKDW� ZKHQ�
DGMXGLFDWLQJ�3DORPDUHV�YHWHUDQV
�FODLPV�9$�UHO\�RQ�GRVH�HVWLPDWHV�EDVHG�RQ��VRXQG�VFLHQWLILF�DQG�
PHGLFDO�HYLGHQFH���WKH���������FODLP���0U��6NDDU
V�SURSRVHG�FODVV�DOOHJHV�9$
V�DFWLRQV�UHJDUGLQJ�
ERWK�FODLPV�DUH�LQYDOLG�XQGHU�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW�DQG�YLRODWH�FODVV�PHPEHUV
�GXH�
SURFHVV�DQG�HTXDO�SURWHFWLRQ�ULJKWV��7KH�SXWDWLYH�FODVV�DVNV�XV�WR�RUGHU�9$�WR��L��UHFRJQL]H�WKH�
3DORPDUHV� FOHDQXS� DV� D� �UDGLDWLRQ�ULVN� DFWLYLW\��� �LL�� DSSO\� GRVH� HVWLPDWH�PHWKRGRORJ\� WKDW� LV�
VXSSRUWHG�E\��VRXQG�VFLHQWLILF�DQG�PHGLFDO�HYLGHQFH���DQG��LLL��UH�DGMXGLFDWH�WKH�EHQHILWV�FODLPV�
RI�WKRVH�FODVV�PHPEHUV�ZKRVH�FODLPV�KDYH�DOUHDG\�EHHQ�GHQLHG��
�
� 'XULQJ�WKH�&RXUW
V�UHYLHZ�RI�WKLV�PDWWHU��LW�EHFDPH�FOHDU�WKH�%RDUG�KDG�IDLOHG�WR�DGGUHVV�
VHYHUDO�RI�0U��6NDDU
V�DUJXPHQWV�UHJDUGLQJ�WKH���������FODLP��See�5��DW�����������������7KXV��ZH�
RUGHUHG�D�OLPLWHG�UHPDQG�WR�WKH�$JHQF\�IRU�LW�WR��SURYLGH�D�VXSSOHPHQWDO�VWDWHPHQW�RI�UHDVRQV�RU�
EDVHV�DGGUHVVLQJ�WKH�DSSHOODQW
V�H[SUHVVO\�UDLVHG�DUJXPHQW�LQ�WKH�ILUVW�LQVWDQFH.��Skaar v. Wilkie��
���9HW�$SS�� ���� ��� ��������7KH�%RDUG� IDLWKIXOO\� FRPSOLHG�ZLWK� RXU� RUGHU�� ,Q� LWV� VXSSOHPHQWDO�
VWDWHPHQW��WKH�%RDUG�VWDWHG�0U��6NDDU
V�DUJXPHQWV�EDVHG�RQ�WKH�ILUVW�� ORZHU������GRVH�HVWLPDWH�
�DSSHDU�PRRW��DV��WKH�%RDUG
V�$SULO������GHFLVLRQ�VSHFLILFDOO\�GLG�QRW�UHO\�RQ�>WKH@�0D\������
ILQGLQJV�������VLQFH�WKRVH�ILQGLQJV�ZHUH�EDVHG�RQ�WKH�$SULO�������$LU�)RUFH�GRVH�HVWLPDWH�WKDW�KDG�
VLQFH�EHHQ�IRXQG�WR�KDYH�LQFRQVLVWHQFLHV��6HFUHWDU\
V�0DU������������5HVS��DW�����
�

5HJDUGLQJ�WKH�-XQH������UHYLVHG�GRVH�HVWLPDWH��WKH�%RDUG�IRXQG�WKDW��RQ�LWV�IDFH�LW�LV�EDVHG�
RQ� VRXQG� VFLHQWLILF� HYLGHQFH�� EHFDXVH� LW� �ZDV� EDVHG� RQ� WKHQ� UHFHQWO\� UH�HYDOXDWHG� LQWHUQDO�
SURFHVVHV� ZKLFK� ZHUH� LQLWLDWHG� WR� HQVXUH� D� FRPSUHKHQVLYH� DQG� FRQVLVWHQW� DSSURDFK� WR� GRVH�
HVWLPDWHV���DQG�EHFDXVH�LW��FRQVLGHUHG�WKH�9HWHUDQ
V�SUHYLRXVO\�UHSRUWHG�LQWDNH�YDOXHV�EDVHG�RQ�
WKH�DSSOLFDWLRQ�RI�FRQWHPSRUDU\�PRGHOV�WR�KLV�ELRDVVD\�GDWD�FROOHFWHG�LQ�WKH�����
V���Id.�DW����$V�
WR�ZKHWKHU�WKH�SUHYLRXV�LQFRQVLVWHQFLHV�LQ�WKH�$LU�)RUFH
V�GRVH�PHWKRGRORJ\�WKDW�SODJXHG�LWV�HDUOLHU�
$SULO������HVWLPDWH�VWLOO�SODJXHG�WKH�-XQH������UHYLVHG�GRVH�HVWLPDWH��WKH�%RDUG�VWDWHG�WKDW��MXVW�
DV�LW�LV�SURKLELWHG�IURP�H[HUFLVLQJ�LWV�RZQ�LQGHSHQGHQW�MXGJPHQW�WR�UHVROYH�PHGLFDO�TXHVWLRQV��WKH�
%RDUG�LV�QRW�LQ�D�SRVLWLRQ�WR�H[HUFLVH�VXFK�LQGHSHQGHQW�MXGJPHQW�RQ�PDWWHUV�LQYROYLQJ�VFLHQWLILF�
H[SHUWLVH���Id.��FLWLQJ�Colvin v. Derwinski����9HW�$SS���������������������

�
)LQDOO\�� WKH�%RDUG�H[SODLQHG� LW� �LV� ERXQG�E\� UHJXODWLRQV�RI� WKH�'HSDUWPHQW��� DQG� WKRVH�

UHJXODWLRQV��SURYLGH�VSHFLILF�LQVWUXFWLRQV�IRU�REWDLQLQJ�GRVH�HVWLPDWHV���Id.�DW����FLWLQJ����8�6�&��
�������F������&�)�5������������������D�����������7KXV���>Z@LWKRXW�DQ�LQGHSHQGHQW�GRVH�HVWLPDWH��
DQG�ZLWKRXW�D�UDWLRQDO�EDVLV�WR�UHMHFW�WKH�FRPSHWHQW�ILQGLQJV�RI�WKH�$LU�)RUFH���WKH�%RDUG�KDG�QR�
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HYLGHQWLDU\�EDVLV�RQ�ZKLFK�WR�JUDQW�VHUYLFH�FRQQHFWLRQ��Id.�DW����$UPHG�ZLWK�D�UHFRUG�VXIILFLHQW�IRU�
WKH�&RXUW�WR�FRQVLGHU�WKH�FODVV�FHUWLILFDWLRQ�PRWLRQ��ZH�WXUQ�WR�WKDW�HQGHDYRU�QRZ��

�
,,��$1$/<6,6�

�
)LUVW��ZH�FRQIURQW�D�WKUHVKROG�LVVXH��:H�PXVW�GHFLGH�ZKHWKHU�0U��6NDDU�KDV�WKH�UHTXLVLWH�

VWDQGLQJ�WR�DVVHUW�WKH�FODLPV�RQ�ZKLFK�KH�VHHNV�WR�UHSUHVHQW�D�FODVV��:H�FRQFOXGH�KH�ODFNV�VWDQGLQJ�
WR�EULQJ�WKH���������FODLP��EXW�KDV�VWDQGLQJ�WR�SXUVXH�WKH���������FODLP���

�
:H�WKHQ�DVVHVV�ZKHWKHU�ZH�KDYH�WKH�SRZHU�WR�XVH�WKH�FODVV�DFWLRQ�GHYLFH�DV�D�PDWWHU�RI�

ODZ��:H�FRQFOXGH�ZH�GR��:H�WKHQ�FRQVLGHU�ZKHWKHU��DV�D�QRUPDWLYH�PDWWHU�DQG�JLYHQ�RXU�VWDWXV�DV�
DQ�DSSHOODWH�FRXUW�ZLWK�WKH�SRZHU�WR�LVVXH�SUHFHGHQWLDO�RSLQLRQV��ZH�ZLOO�H[HUFLVH�RXU�GLVFUHWLRQ�WR�
FHUWLI\�FODVV�DFWLRQV�LQ�DSSURSULDWH�DSSHDOV��:H�FRQFOXGH��DV�ZH�GLG�LQ�WKH�SHWLWLRQ�FRQWH[W��FODVV�
DFWLRQV�KDYH�D�UROH�WR�SOD\�LQ�DSSHDOV�LQ�DSSURSULDWH�VLWXDWLRQV��

�
5HWXUQLQJ�WR�WKH�SURSRVHG�FODVV��ZH�H[DPLQH�WKH�SURSRVHG�FODVV�GHILQLWLRQ�DQG�PRGLI\�LW�WR�

H[FOXGH�WKRVH�FODLPDQWV�ZLWK�DGYHUVH�GHFLVLRQV�ZKR�FKRVH�QRW�WR�DSSHDO��L�H���WKHLU�FODLPV�KDYH�
H[SLUHG���:H�WKHQ�DGGUHVV�ZKHWKHU�ZH�VKRXOG�FHUWLI\�WKH�PRGLILHG�FODVV�DV�WR�WKH���������FODLP��,Q�
WKLV�UHJDUG��ZH�ILUVW�PDNH�FOHDU��DV�ZH�GLG�ZLWK�SHWLWLRQV��see Monk III�����9HW�$SS��DW������ZH�ZLOO�
XVH�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����DV�D�JXLGH�IRU�GHWHUPLQLQJ�ZKHWKHU�FODVV�FHUWLILFDWLRQ�LV�
DSSURSULDWH�� :H� WKHQ� FRQFOXGH� WKH� PRGLILHG� FODVV� VDWLVILHV� 5XOH� ���D�
V� UHTXLUHPHQWV� DQG� LV�
FRQVLVWHQW�ZLWK�WKH�IXQFWLRQDO�UHTXLUHPHQWV�RI�5XOH����E������%XW�ZH�DOVR�UHFRJQL]H�5XOH����LV�
RQO\�D�JXLGH��:H�DUH�QRW�VLPLODUO\�VLWXDWHG�WR�WKH�)HGHUDO�GLVWULFW�FRXUWV��IRU�ZKLFK�5XOH����ZDV�
ZULWWHQ��7KXV��ZH�FRQVLGHU�ZKHWKHU�RXU�VWDWXV�DV�DQ�DSSHOODQW�FRXUW��ERWK�LQ�WHUPV�RI�WKH�XVH�RI�
SUHFHGHQWLDO�RSLQLRQV�DQG�WKH�FKDOOHQJHV�ZH�PD\�IDFH�LQ�PDQDJLQJ�D�FODVV�DFWLRQ��FRXQVHOV�DJDLQVW�
FHUWLILFDWLRQ��:H�FRQFOXGH��LQ�WKH�FRQWH[W�RI�WKLV�FDVH��RXU�DSSHOODWH�UROH�GRHV�QRW�FRXQVHO�DJDLQVW�
FHUWLILFDWLRQ��%XW�ZH�DOVR�KROG�ZH�ZLOO�SUHVXPH�FODVV�DFWLRQV�VKRXOG�QRW�EH�FHUWLILHG�EHFDXVH�RI�RXU�
DELOLW\�WR�UHQGHU�ELQGLQJ�SUHFHGHQWLDO�GHFLVLRQV��&ODLPDQWV�VHHNLQJ�FODVV�FHUWLILFDWLRQ�FDQ�UHEXW�WKLV�
SUHVXPSWLRQ�E\�VKRZLQJ�E\�D�SUHSRQGHUDQFH�RI� WKH�HYLGHQFH� WKDW�D�FODVV�DFWLRQ� LV��VXSHULRU� WR�
RWKHU� DYDLODEOH�PHWKRGV� IRU� IDLUO\� DQG�HIILFLHQWO\� DGMXGLFDWLQJ� WKH� FRQWURYHUV\��EHIRUH�ZH�ZLOO�
H[HUFLVH�RXU�GLVFUHWLRQ�LQ�FHUWLI\LQJ�D�FODVV��

�
+DYLQJ�GHWHUPLQHG�FODVV�FHUWLILFDWLRQ�LV�DSSURSULDWH��ZH�QH[W�FRQVLGHU�DSSRLQWPHQW�RI�FODVV�

FRXQVHO��)ROORZLQJ�WKH�JXLGDQFH�RI�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����J���ZH�DSSRLQW�0LFKDHO�
:LVKQLH��(VT���RI�WKH�-HURPH�1��)UDQN�/HJDO�6HUYLFH�2UJDQL]DWLRQ�DW�<DOH�/DZ�6FKRRO�DV�FODVV�
FRXQVHO��

�
2XU�ILQDO�FRQVLGHUDWLRQ�FRQFHUQV�ZKHWKHU�FODVV�PHPEHUV�PD\�HOHFW�WR�RSW�RXW�RI�WKLV�DFWLRQ�

DQG�ZKDW�QRWLFH�� LI� DQ\�� WKH� FODVV� VKRXOG� UHFHLYH�RI�RXU� FHUWLILFDWLRQ�GHFLVLRQ�� ,Q� OLQH�ZLWK� WKH�
RYHUZKHOPLQJ�ZHLJKW�RI�)HGHUDO�MXULVSUXGHQFH��ZH�KROG�WKH�QDWXUH�RI�WKLV�FODVV�LV�VXFK�WKDW�RSW�RXW�
ULJKWV�DUH�QRW�UHTXLUHG��$QG��EHFDXVH�FODVV�PHPEHUV�PD\�QRW�RSW�RXW��WKHUH�LV�QR�QHHG�WR�SURYLGH�
LQGLYLGXDOL]HG� QRWLFH� RI� FHUWLILFDWLRQ�� +RZHYHU�� ZH� FRQFOXGH� JHQHUDOL]HG� QRWLFH� RI� FODVV�
FHUWLILFDWLRQ�GHVLJQHG� WR� UHDFK�DV�PDQ\�FODVV�PHPEHUV�DV�SRVVLEOH� LV�DSSURSULDWH�DQG�RUGHU� WKH�
SDUWLHV�WR�GHYHORS�D�MRLQW�SODQ�IRU�HIIHFWLQJ�VXFK�QRWLFH��

�
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+DYLQJ�VXPPDUL]HG�RXU�KROGLQJV��ZH�QRZ�DGGUHVV�HDFK�SRLQW�LQ�GHWDLO�LQ�WKH�EDODQFH�RI�
WKLV�RUGHU��
�

$��6WDQGLQJ�
�
� �>6@WDQGLQJ�LV�D�WKUHVKROG�LQTXLU\�LQ�DOO�DFWLRQV���LQFOXGLQJ�FODVV�DFWLRQV���Allen v. Wright��
����8�6��������������������,Q�DQ�HUD�RI�IUHTXHQW�OLWLJDWLRQ��FODVV�DFWLRQV��VZHHSLQJ�LQMXQFWLRQV�ZLWK�
SURVSHFWLYH�HIIHFW��DQG�FRQWLQXLQJ�MXULVGLFWLRQ�WR�HQIRUFH�MXGLFLDO�UHPHGLHV��FRXUWV�PXVW�EH�PRUH�
FDUHIXO�WR�LQVLVW�RQ�WKH�IRUPDO�UXOHV�RI�VWDQGLQJ��QRW�OHVV�VR���Ariz. Christian Sch. Tuition Org. v. 
Winn������8�6��������������������6WDQGLQJ�LV�RQH�RI�WKH�NH\V�QHFHVVDU\�WR�RSHQ�WKH�GRRU�WR�WKH�
IHGHUDO� FRXUWKRXVH���Matte v. Sunshine Mobile Homes, Inc.�� ����)�� 6XSS�� ����� ���� �:�'�� /D��
�������7KH�DSSHOODQW�KDV�WKH�EXUGHQ�RI�VKRZLQJ�VWDQGLQJ��See�Lujan v. Defs. of Wildlife������8�6��
������������������7KDW�D�VXLW�PD\�EH�D�FODVV�DFWLRQ�������DGGV�QRWKLQJ�WR�WKH�TXHVWLRQ�RI�VWDQGLQJ��
IRU�HYHQ�QDPHG�SODLQWLIIV�ZKR�UHSUHVHQW�D�FODVV�
PXVW�DOOHJH�DQG�VKRZ�WKDW�WKH\�SHUVRQDOO\�KDYH�
EHHQ�LQMXUHG��QRW�WKDW�LQMXU\�KDV�EHHQ�VXIIHUHG�E\�RWKHU��XQLGHQWLILHG�PHPEHUV�RI�WKH�FODVV�WR�ZKLFK�
WKH\�EHORQJ�DQG�ZKLFK�WKH\�SXUSRUW�WR�UHSUHVHQW�
��Simon v. E. Ky. Welfare Rights Org.������8�6��
�������Q������������TXRWLQJ�Warth v. Seldin������8�6���������������������>6@WDQGLQJ�FDQQRW�EH�
DFTXLUHG�WKURXJK�WKH�EDFN�GRRU�RI�D�FODVV�DFWLRQ���Allee v. Medrano������8�6������������������
�%XUJHU��&�-���FRQFXUULQJ�LQ�SDUW�DQG�GLVVHQWLQJ�LQ�SDUW����,I�WKH�LQGLYLGXDO�SODLQWLIIV�ODFN�VWDQGLQJ��
WKH� FRXUW� QHHG� QHYHU� UHDFK� WKH� FODVV� DFWLRQ� LVVXH���Hawecker v. Sorensen�� 1R�� �����FY�������
2::�-/7�������:/��������DW�
���(�'��&DO��-DQ�������������
�
� 6WDQGLQJ� UHTXLUHV� WKH� DSSHOODQW� VKRZ� ���� DQ� LQMXU\�LQ�IDFW�� ���� WUDFHDELOLW\�� DQG� ����
UHGUHVVDELOLW\��See Defs. of Wildlife�� ����8�6�� DW� �������� see also Friends of the Earth, Inc. v. 
Laidlow Envtl. Servs. (TOC), Inc.������8�6����������������������$Q�LQMXU\�LQ�IDFW�LV�RQH�WKDW�LV�
�FRQFUHWH����SDUWLFXODUL]HG����QRW�DEVWUDFW���DQG��DFWXDO�RU�LPPLQHQW���Defs. of Wildlife������8�6��
DW���������&ODLPDQWV�FDQQRW�VLPSO\��DOOHJH�D�EDUH�SURFHGXUDO�YLRODWLRQ��GLYRUFHG�IURP�DQ\�FRQFUHWH�
KDUP�� WR� VDWLVI\� WKH� LQMXU\� UHTXLUHPHQW��Spokeo, Inc. v. Robins������6��&W������������� ��������
6WDQGLQJ�LV�GHWHUPLQHG�RQ�D�FODLP�E\�FODLP�EDVLV��See, e.g.��McGuire v. BMW of N. Am., LLC��1R��
�������� �-//��������:/���������� DW�
�� �'�1�-�� -XQH����������� ,Q�FODVV�DFWLRQV�ZLWK�PXOWLSOH�
FODLPV�� DW� OHDVW� RQH� QDPHG� UHSUHVHQWDWLYH�PXVW� KDYH� VWDQGLQJ�ZLWK� UHVSHFW� WR� HDFK� FODLP�� See 
Keepseagle v. Veneman�� 1R�� &LY�$��������(*6������ �����:/� ��������� �'�'�&�� 'HF�� ����
�������Prado-Steiman ex rel. Prado v. Bush������)��G���������������WK�&LU���������:LWKRXW�LW��WKH�
FODLPV�PXVW�EH�GLVPLVVHG��See, e.g.� King Cty. v. IKB Deutsche Industriebank AG��1RV�����&LY��
�����6$6������&LY�������6$6�������:/����������6�'�1�<��0D\������������$FFRUGLQJO\��ZH�
VHSDUDWHO\�DQDO\]H�0U��6NDDU
V�VWDQGLQJ�WR�FKDOOHQJH�ERWK����������DQG��������

1. Mr. Skaar lacks standing to pursue the § 3.309 claim on behalf of the class. 
�
� 7KH� �������� FODLP� DOOHJHV� 9$
V� RPLVVLRQ� RI� WKH� 3DORPDUHV� LQFLGHQW� IURP� LWV� OLVW� RI�
UHFRJQL]HG� UDGLDWLRQ�ULVN� DFWLYLWLHV� XQGHU� �������� LV� DUELWUDU\� DQG� FDSULFLRXV�� YLRODWHV� WKH�
$GPLQLVWUDWLYH�3URFHGXUH�$FW��DQG�LV�XQFRQVWLWXWLRQDO��6HFWLRQ�������HVWDEOLVKHV�D�SUHVXPSWLRQ�RI�
VHUYLFH� FRQQHFWLRQ� IRU� YHWHUDQV� ZKR� KDYH� �L�� D� OLVWHG� UDGLRJHQLF� GLVHDVH� �LL�� UHVXOWLQJ� IURP� D�

�������������������������������������������������
��7KLV�&RXUW� KDV� DGRSWHG�$UWLFOH� ,,,� RI� WKH�&RQVWLWXWLRQ
V� FDVH�RU�FRQWURYHUV\� UHTXLUHPHQW��See Mokal v. 

Derwinski����9HW�$SS�����������������
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UHFRJQL]HG�UDGLDWLRQ�ULVN�DFWLYLW\��6R��IRU�0U��6NDDU�WR�VKRZ�DQ�LQMXU\�LQ�IDFW�KH�PXVW�GHPRQVWUDWH�
9$
V�H[FOXVLRQ�RI�3DORPDUHV�IURP�WKH�UHJXODWLRQ
V�OLVW�RI�UDGLDWLRQ�ULVN�DFWLYLWLHV�KDUPHG�KLP�LQ�D�
FRQFUHWH�DQG�SDUWLFXODUL]HG�ZD\��See Defs. of Wildlife������8�6��DW���������%XW�WKH�%RDUG�GHFLVLRQ�
EHIRUH� XV� GHQLHG� VHUYLFH� FRQQHFWLRQ� IRU� OHXNRSHQLD��ZKLFK� LV� QRW� RQH� RI� �������
V� HQXPHUDWHG�
UDGLRJHQLF�FRQGLWLRQV��7KXV��LI�ZH�ZHUH�WR�JUDQW�WKH�UHTXHVWHG�UHOLHI�DV�WR�WKLV�FODLP��0U��6NDDU�
ZRXOG�QRW�EHQHILW�IURP�WKH�UHJXODWLRQ
V�SUHVXPSWLRQ��0U��6NDDU�DWWHPSWV�WR�VLGHVWHS�WKLV�E\�DUJXLQJ�
3DORPDUHV
� UHFRJQLWLRQ�DV�D� UDGLDWLRQ�ULVN�DFWLYLW\�ZRXOG�HQWLWOH�KLP� WR� HQUROO� LQ�9$
V� ,RQL]LQJ�
5DGLDWLRQ�5HJLVWU\��,55���7KLV�SURJUDP�SURYLGHV�FHUWDLQ�KHDOWK�VFUHHQLQJ�EHQHILWV� IRU�YHWHUDQV�
H[SRVHG�WR�LRQL]LQJ�UDGLDWLRQ��See 9+$�'LUHFWLYH�������$SU������������
�
� :H�KROG�0U��6NDDU�ODFNV�VWDQGLQJ�WR�FKDOOHQJH���������EHFDXVH�KH�ZRXOG�QRW�EHQHILW�IURP�
WKH�UHOLHI� UHTXHVWHG�DV�KLV�FRQGLWLRQ�� OHXNRSHQLD�� LV�QRW�D� OLVWHG�UDGLRJHQLF�FRQGLWLRQ�XQGHU� WKDW�
UHJXODWLRQ��7KXV��WKH�LQFOXVLRQ�RI�3DORPDUHV�DV�D�UDGLDWLRQ�ULVN�DFWLYLW\��ZKLOH�LW�PD\�DVVLVW�PDQ\�
XQQDPHG�FODVV�PHPEHUV��ZRXOG�QRW�HQWLWOH�KLP�WR��������
V�SUHVXPSWLRQ�RI�VHUYLFH�FRQQHFWLRQ��
)XUWKHU��DQ\�KDUP�0U��6NDDU�KDV�VXIIHUHG�IURP�QRW�KDYLQJ�DFFHVV�WR�WKH�,55�LV�GLVWLQFW�IURP�WKH�
DOOHJHG�KDUP�VXIIHUHG�E\�YHWHUDQV�ZLWK�TXDOLI\LQJ�UDGLRJHQLF�GLVHDVHV��7KH�XQDYDLODELOLW\�RI�,55�
HQUROOPHQW�DOVR�IDLOV�WR�PHHW�WKH�SURSRVHG�FODVV�GHILQLWLRQ��0U��6NDDU�VHHNV�WR�UHSUHVHQW��DOO�8�6��
YHWHUDQV�ZKR�ZHUH�SUHVHQW�DW�WKH������FOHDQXS�RI�SOXWRQLXP�GXVW�DW�3DORPDUHV��6SDLQ>�@�DQG�ZKRVH�
DSSOLFDWLRQ�IRU�VHUYLFH�FRQQHFWHG�GLVDELOLW\�FRPSHQVDWLRQ�EDVHG�RQ�H[SRVXUH�WR�LRQL]LQJ�UDGLDWLRQ�
WKH�9$�KDV�GHQLHG�RU�ZLOO�GHQ\���0RW�� IRU�&ODVV�&HUWLILFDWLRQ�DW����%XW� ,55�HQUROOPHQW�� WR� WKH�
H[WHQW�0U��6NDDU�KDV�EHHQ�GHQLHG�LW�DQG�WR�WKH�H[WHQW�LW�UHSUHVHQWV�D��EHQHILW���LV�QRW�DQ��DSSOLFDWLRQ�
IRU�VHUYLFH�FRQQHFWHG�GLVDELOLW\�FRPSHQVDWLRQ��DQG��WKXV��FDQQRW�VHUYH�DV�WKH�EDVLV�IRU�0U��6NDDU
V�
VWDQGLQJ�WR�UHSUHVHQW�WKH�SURSRVHG�FODVV�DV�WR�WKH���������FODLP��
�
� �,W�LV�QRW�HQRXJK�WKDW�WKH�FRQGXFW�RI�ZKLFK�WKH�SODLQWLII�FRPSODLQV�ZLOO�LQMXUH�someone��7KH�
FRPSODLQLQJ�SDUW\�PXVW�DOVR�VKRZ�WKDW�KH�LV�ZLWKLQ�WKH�FODVV�RI�SHUVRQV�ZKR�ZLOO�EH�FRQFUHWHO\�
DIIHFWHG��1RU�GRHV�D�SODLQWLII�ZKR�KDV�EHHQ�VXEMHFW�WR�LQMXULRXV�FRQGXFW�RI�RQH�NLQG�SRVVHVV�E\�
YLUWXH�RI�WKDW�LQMXU\�WKH�QHFHVVDU\�VWDNH�LQ�OLWLJDWLQJ�FRQGXFW�RI�DQRWKHU�NLQG��DOWKRXJK�VLPLODU��WR�
ZKLFK�KH�KDV�QRW�EHHQ�VXEMHFW���Blum v. Yaretsky������8�6�������������������HPSKDVLV�LQ�RULJLQDO���
But see Gratz v. Bollinger������8�6����������������������GHFOLQLQJ�WR�DQVZHU�ZKHWKHU�UHVSRQGHQW��
ZKR�ZDV�DQ�XQGHUJUDGXDWH�WUDQVIHU�VWXGHQW��KDG�VWDQGLQJ�WR�UHSUHVHQW�D�FODVV�WKDW�LQFOXGHG�ERWK�
XQGHUJUDGXDWH�WUDQVIHU�VWXGHQWV�DQG�IUHVKPHQ�RU�ZKHWKHU�WKH�LVVXH�ZDV�PRUH�SURSHUO\�DQDO\]HG�
XQGHU�5XOH���
V�W\SLFDOLW\�DQDO\VLV���0U��6NDDU�PD\�YHU\�ZHOO�EH�FRUUHFW�KH�KDV�VXIIHUHG�VRPH�W\SH�
RI�KDUP�IURP�QRW�KDYLQJ�DFFHVV�WR�WKH�,55��EXW�KLV�SURSHU�UHPHG\�IRU�WKDW�SDUWLFXODU�LQMXU\�LV�WR�
SXUVXH�UHOLHI�IURP�9$��QRW�WKLV�&RXUW��7KXV��ZH�GLVPLVV�0U��6NDDU
V�FKDOOHQJH�WR�9$
V�RPLVVLRQ�
RI�3DORPDUHV�IURP��������
V�OLVW�RI�UDGLDWLRQ�ULVN�DFWLYLWLHV�DV�KH�ODFNV�VWDQGLQJ�WR�EULQJ�WKH�FODLP�
See�Rosinski v. Shulkin�����9HW�$SS����������������������Prado-Steiman ex rel. Prado������)��G�
DW�������
�

2. Mr. Skaar has standing to pursue the § 3.311 claim on behalf of the class. 
�
� +RZHYHU��ZH�KROG�0U��6NDDU�GRHV�KDYH�VWDQGLQJ� WR�FKDOOHQJH�9$
V� UHOLDQFH�RQ� WKH�$LU�
)RUFH
V� GRVH� HVWLPDWH�PHWKRGRORJ\� LQ�GHFLGLQJ�FODLPV�XQGHU����������)LUVW�� KH�KDV� VXIIHUHG� DQ�
LQMXU\�LQ�IDFW��&HUWDLQ�TXDOLI\LQJ�UDGLRJHQLF�FRQGLWLRQV�QRW�OLVWHG�LQ���������DUH�DQDO\]HG�XQGHU�
��������� ZKLFK� UHTXLUHV� HYLGHQFH� RI� UDGLDWLRQ� H[SRVXUH� DQG� GRVDJHV� IRU� WKH� DZDUG� RI� VHUYLFH�
FRQQHFWLRQ��See ���&�)�5����������D������see also�Hilkert�����9HW�$SS��DW���������/HXNRSHQLD�LV�
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QRW� OLVWHG� DV� D� TXDOLI\LQJ� UDGLRJHQLF� FRQGLWLRQ��See� ��������E������%XW� ��������� XQOLNH� ���������
SURYLGHV�WKDW��IRU�FRQGLWLRQV�RWKHU�WKDQ�WKRVH�VSHFLILFDOO\�OLVWHG�E\�9$�DV�TXDOLI\LQJ�UDGLRJHQLF�
GLVHDVHV���9$�VKDOO�QHYHUWKHOHVV�FRQVLGHU�WKH�FODLP�XQGHU�WKH�SURYLVLRQV�RI�WKLV�VHFWLRQ�SURYLGHG�
WKH� FODLPDQW� KDV� FLWHG� RU� VXEPLWWHG� FRPSHWHQW� VFLHQWLILF� RU�PHGLFDO� HYLGHQFH� WKDW� WKH� FODLPHG�
FRQGLWLRQ�LV�D�UDGLRJHQLF�FRQGLWLRQ�����������E������$QG�WKH�%RDUG�IDYRUDEO\�IRXQG�0U��6NDDU
V�
SULYDWH�PHGLFDO�RSLQLRQV� OLQNHG�KLV� OHXNRSHQLD� WR� UDGLRDFWLYH�H[SRVXUH��See 5��DW����7KXV��0U��
6NDDU
V�OHXNRSHQLD�TXDOLILHV�IRU�WKH�GRVH�HVWLPDWH�SURFHGXUHV�RI����������
�
� 9$� UHJXODWLRQV� UHTXLUH� GRVH� HVWLPDWHV� EH� VXSSRUWHG� E\� �VRXQG� VFLHQWLILF� DQG� PHGLFDO�
HYLGHQFH��� ���&�)�5�� ��������F�����L���0U�� 6NDDU�� ERWK� LQGLYLGXDOO\� DQG� RQ� EHKDOI� RI� WKH� FODVV��
DUJXHV�WKH�$LU�)RUFH
V�GRVH�PHWKRGRORJ\��ZKLFK�9$�UHOLHV�RQ�LQ�DGMXGLFDWLQJ�VHUYLFH�FRQQHFWLRQ�
FODLPV�E\�3DORPDUHV�YHWHUDQV��IDLOV�WR�PHHW�WKDW�VWDQGDUG��8QOLNH�WKH�FODVV�FODLP�XQGHU����������LQ�
KLV�FODVV�FODLP�XQGHU���������0U��6NDDU�ZDV�VXEMHFW�WR�WKH�FKDOOHQJHG�FRQGXFW��
�
� )RU�FODLPV�XQGHU�����������DQ�DVVHVVPHQW�ZLOO�EH�PDGH�DV� WR� WKH�VL]H�DQG�QDWXUH�RI� WKH�
UDGLDWLRQ�GRVH�RU�GRVHV�����������D���)RU�FODLPV�EDVHG�RQ�H[SRVXUH�RWKHU�WKDQ�IURP�DWPRVSKHULF�
QXFOHDU�ZHDSRQV�WHVWLQJ�RU�WKH�PLOLWDU\�RFFXSDWLRQV�RI�+LURVKLPD�RU�1DJDVDNL��9$�PXVW�UHTXHVW�
�DQ\�DYDLODEOH�UHFRUGV�FRQFHUQLQJ� WKH�YHWHUDQ
V�H[SRVXUH� WR� UDGLDWLRQ���VXFK�DV�VHUYLFH�PHGLFDO�
UHFRUGV�DQG��RWKHU� UHFRUGV�ZKLFK�PD\�FRQWDLQ� LQIRUPDWLRQ�SHUWDLQLQJ� WR� WKH�YHWHUDQ
V� UDGLDWLRQ�
GRVH�LQ�VHUYLFH�����������D�����LLL���
�
� 0U�� 6NDDU� ILOHG� D� VHUYLFH� FRQQHFWLRQ� FODLP� IRU� OHXNRSHQLD� LQ� 0DUFK� ������ 9$� WKHQ�
UHTXHVWHG�D�GRVH�HVWLPDWH�IURP�WKH�$LU�)RUFH��7KDW�HVWLPDWH�VWDWHG�0U��6NDDU
V�PD[LPXP�WRWDO�
HIIHFWLYH� GRVH�ZDV� ���� UHP�� ,Q�0D\������� WKH�9$�(QYLURQPHQWDO�+HDOWK�3URJUDP� IRXQG� WKDW��
EHFDXVH�0U��6NDDU
V�HIIHFWLYH�GRVH�ZDV�OHVV�WKDQ���UHP���LW�LV�XQOLNHO\�WKDW�KLV�OHXNRSHQLD�������FDQ�
EH�DWWULEXWHG�WR�UDGLDWLRQ�H[SRVXUH���5��DW�������9$�WKHQ�GHQLHG�KLV�FODLP�LQ�-XQH�������+RZHYHU��
LQ�'HFHPEHU�������WKH�$LU�)RUFH�LQFUHDVHG�LWV�DVVLJQHG�GRVH�YDOXHV�IRU�3DORPDUHV�YHWHUDQV�DIWHU�
GHWHUPLQLQJ�LWV�SUHYLRXV�PHWKRGV�OHG�WR�LQFRQVLVWHQW�GRVH�HVWLPDWHV��9$�WKHQ�DJDLQ�GHQLHG�0U��
6NDDU
V�OHXNRSHQLD�FODLP�LQ�0DUFK�������FKRRVLQJ�QRW�WR�DSSO\�WKH�UHYLVHG�GRVH�PHWKRGRORJ\�WR�
KLV�FODLP��7KH�$LU�)RUFH�WKHQ�again�UHYLVHG�LWV�DVVLJQHG�GRVH�YDOXH�IRU�0U��6NDDU�WR������UHP��D�
PRUH�WKDQ�TXDGUXSOH�LQFUHDVH�IURP�LWV�SUHYLRXV�DVVLJQHG�GRVH�YDOXH��7KH�%RDUG�WKHQ�UHRSHQHG�0U��
6NDDU
V�OHXNRSHQLD�FODLP�LQ�0D\������EHFDXVH�RI�WKH�QHZ�GRVH�HVWLPDWH�DQG�UHPDQGHG�WKH�FODLP�
WR�WKH�52��ZKLFK�DJDLQ�GHQLHG�WKH�FODLP��0U��6NDDU�SHUIHFWHG�DQ�DSSHDO�WR�WKH�%RDUG��ZKLFK�WKHQ�
\HW�DJDLQ�GHQLHG�VHUYLFH�FRQQHFWLRQ��5��DW�������7KH�SURSRVHG�FODVV�KHUH�FKDOOHQJHV�9$
V�UHOLDQFH�
RQ�ERWK�WKH�$LU�)RUFH
V�SUH��DQG�SRVW������GRVH�HVWLPDWH�PHWKRGRORJLHV��See�$SSHOODQW
V�$SU�����
������5HVS��DW����
�
� 7KH�SDUWLHV�VSLOO�D�JUHDW�GHDO�RI�LQN�GLVFXVVLQJ�0U��6NDDU
V�VWDQGLQJ�WR�UHSUHVHQW�WKH�FODVV�
FKDOOHQJH��7KH�6HFUHWDU\�DUJXHV�WKHUH�LV�D�FUXFLDO�GLVWLQFWLRQ�EHWZHHQ�WKH�SUH������DQG�SRVW������
PHWKRGRORJLHV���See�6HFUHWDU\
V�$SU������������5HVS��DW������+H�FRQWHQGV�0U��6NDDU�ODFNV�VWDQGLQJ�
WR�FKDOOHQJH�WKH�SUH������PHWKRGRORJ\�EHFDXVH�WKDW�PHWKRG�ZDV�GHULYHG�IURP�DLU�VDPSOLQJ��ZKLOH�
KLV�GRVH�HVWLPDWHV�FDPH�IURP�XULQH�VDPSOLQJ��Id.�DW����0U��6NDDU�FRXQWHUV�WKDW��>W@KH�SUH������DQG�
�������������������������������������������������

��$V�VWDWHG�DERYH��WKH�$LU�)RUFH�DGRSWHG�WKH�/$�5HSRUW�LQ�������See 5��DW��������������������7KXV��DQG�
EHFDXVH�0U��6NDDU�FKDOOHQJHV�RQO\�9$
V�UHOLDQFH�RQ�GRVH�HVWLPDWHV�SUHSDUHG�XVLQJ�WKH�5HSRUW
V�PHWKRGRORJ\��KH�GRHV�
QRW�KDYH�VWDQGLQJ�WR�FKDOOHQJH�GHQLDOV�RI�FODLPV�GXH�WR�LRQL]LQJ�UDGLDWLRQ�H[SRVXUH�IURP�WKH�3DORPDUHV�FOHDQXS�WKDW�
ZHUH�EDVHG�RQ�GRVH�HVWLPDWHV�SUH�GDWLQJ�������
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SRVW������GLVWLQFWLRQ�LV�PHDQLQJOHVV�EHFDXVH�>KH@�FKDOOHQJHV�WKH�9$
V�UHOLDQFH�RQ�WKH�/$�5HSRUW�
DV�D�ZKROH���$SSHOODQW
V�$SU������������5HVS��DW����,Q�KLV�YLHZ���WKH�/$�5HSRUW
V�RULJLQDO�VLQ�LV�WKDW�
LW�H[FOXGHG�WKH�XULQH�VDPSOHV�ZLWK�WKH�KLJKHVW�SOXWRQLXP�PHDVXUHPHQWV��� Id.�0U��6NDDU�DOOHJHV�
WKLV�H[FOXVLRQ�RI�WKH�KLJKHVW�GRVH�HVWLPDWHV�DSSOLHV�HTXDOO\�WR�ERWK�WKH�SUH������DQG�SRVW������
PHWKRGRORJLHV��
�
� :KHWKHU�RQH�FRQVLGHUV�WKH�TXHVWLRQ�RI�GLIIHUHQFHV�LQ�WKH�SUH��DQG�SRVW������PHWKRGRORJLHV�
DV�RQH�RI�FRQVWLWXWLRQDO�VWDQGLQJ�RU�XQGHU�5XOH���
V�W\SLFDOLW\�DQDO\VLV�LV�ODUJHO\�RQH�RI�VHPDQWLFV�
KHUH�� LQYROYLQJ� VLJQLILFDQW� RYHUODS��7KXV��ZH�DQDO\]H� WKH�SUH��DQG�SRVW������GLVWLQFWLRQ� LQ� WKH�
FRQWH[W�RI�ERWK�VWDQGLQJ�DQG�W\SLFDOLW\��
�
� )LUVW��0U�� 6NDDU� KDV� VWDQGLQJ� WR� FKDOOHQJH� WKH� SRVW������PHWKRGRORJ\� EHFDXVH� WKH�$LU�
)RUFH
V�SRVW������PHWKRGRORJ\�H[FOXGHG�WKH�KLJKHVW�PHDVXUHPHQWV�UHFRUGHG��,Q�D�'HFHPEHU������
GRFXPHQW��WKH�$LU�)RUFH�VWDWHG�LW�ZDV�UHYLVLQJ�3DORPDUHV�GRVH�HVWLPDWHV�E\�VHWWLQJ�WKH�HVWLPDWHG�
GRVH�LQWDNH�IRU�WKH�+LJK����JURXS�DV��WKHLU�HVWDEOLVKHG�LQWDNH�HVWLPDWHV���DQG�E\�XVLQJ��IRU�DOO�RWKHU�
3DORPDUHV� YHWHUDQV�� WKH� ORZHVW� GRVH� LQWDNH� IURP� WKH� +LJK� ���� 5�� DW� ��������� %XW�0U�� 6NDDU�
FRQWHQGV�WKH�HVWDEOLVKHG�SOXWRQLXP�LQWDNHV�IRU�WKH�+LJK����DUH�DUWLILFLDOO\�GHIODWHG�E\�WKH�HDUOLHU�
GHFLVLRQ� WR� H[FOXGH� �XQUHDOLVWLFDOO\� KLJK�� PHDVXUHPHQWV� WDNHQ� RQ�VLWH�� 7KXV�� WKH� $LU� )RUFH
V�
UHYLVHG�PHWKRGRORJ\�GRHV�QRWKLQJ�WR�FRUUHFW�WKH�H[FOXVLRQ�RI�WKH�XULQH�VDPSOHV�ZLWK�WKH�KLJKHVW�
SOXWRQLXP�PHDVXUHPHQWV�DV�WR�0U��6NDDU��DQG�KH�KDV�VXIILFLHQWO\�VKRZQ�DQ�LQMXU\�LQ�IDFW�DV�WR�WKH�
SRVW������PHWKRGRORJ\��$SSHOODQW
V�$SU������������5HVS��DW����
�
� 6HFRQG��GHEDWLQJ�ZKHWKHU�0U��6NDDU�KDV�VWDQGLQJ�WR�UHSUHVHQW�WKRVH�FODVV�PHPEHUV�VROHO\�
FKDOOHQJLQJ�9$
V�UHOLDQFH�RQ�SUH������$LU�)RUFH�GRVH�HVWLPDWHV�LV�DOPRVW�FHUWDLQO\�DQ�DFDGHPLF�
H[HUFLVH��$V�GLVFXVVHG�LQ�WKH�EDODQFH�RI�WKLV�RUGHU��ZH�ZLOO�FHUWLI\�D�PRGLILHG�FODVV�RI�FODLPDQWV�
WKDW� H[FOXGHV� WKRVH� ZKRVH� FODLPV� UHODWHG� WR� LRQL]LQJ� UDGLDWLRQ� H[SRVXUH� IURP� WKH� 3DORPDUHV�
FOHDQXS�KDYH�EHHQ�GHQLHG�E\�9$�RU�WKLV�&RXUW�DQG�WKRVH�ZKRVH�DSSHDOV�ZLQGRZV�IRU�WKRVH�GHQLDOV�
KDYH�H[SLUHG��3XW�GLIIHUHQWO\��RXU�GHFLVLRQ�DIIHFWV�RQO\�FODLPDQWV�ZKR�ZLOO�ILOH�FODLPV�DIWHU�WKH�GDWH�
RI�WKLV�RUGHU�RU�WKRVH�ZKRVH�FODLPV�DUH�FXUUHQWO\�EHIRUH�WKH�&RXUW�RU�SHQGLQJ�EHIRUH�9$��7KDW�
PHDQV�LW
V�H[FHHGLQJO\�XQOLNHO\�WKHUH�DUH�DQ\�UHPDLQLQJ�FODVV�PHPEHUV�ZKR�ZLOO�only�KDYH�D�GRVH�
HVWLPDWH�EDVHG�VROHO\�RQ�WKH�SUH������PHWKRGRORJ\��
�
� %XW��HYHQ�LI�WKHUH�DUH�FODVV�PHPEHUV�ZKRVH�FODLPV�ZHUH�GHQLHG�VROHO\�RQ�WKH�EDVLV�RI�WKH�
$LU�)RUFH
V�SUH������PHWKRGRORJ\��0U��6NDDU�KDV�VXIILFLHQW�VWDQGLQJ�WR�UHSUHVHQW�WKHP��+H�KDV�
VKRZQ�LQMXU\�LQ�IDFW�IURP�WKH�SUH������PHWKRGRORJ\��ZKLFK�ZDV�GHULYHG�IURP�WKH�/$�5HSRUW��See�
5��DW����������7KLV�PHWKRGRORJ\�ZDV�DSSOLHG�WR�0U��6NDDU�LQ�WKH�IRUP�RI�WKH�0D\������DGYLVRU\�
RSLQLRQ�LPSOHPHQWLQJ�WKH�/$�5HSRUW
V�GRVH�HVWLPDWH�PHWKRGRORJ\��ZKLFK�VSHFLILFDOO\��H[FOXGHG�
GDWD�IURP�WKH�RQ�VLWH�>XULQH@�VDPSOHV�DQG�DWWULEXWHG�PRUH�VLJQLILFDQFH�WR�VDPSOHV�FROOHFWHG�DW�ODWHU�
GDWHV�IRU�WKH�+LJK����*URXS���RI�ZKLFK�0U��6NDDU�ZDV�D�PHPEHU��5��DW�������7KH�6HFUHWDU\�DUJXHV��
KRZHYHU�� WKH�H[FOXVLRQ�RI� WKH�XULQH�VDPSOHV� IURP� WKH�SUH������PHWKRGRORJ\� LV� LUUHOHYDQW�KHUH�
EHFDXVH��LQ�WKH�GHFLVLRQ�RQ�DSSHDO��WKH�%RDUG�H[SUHVVO\�GLVFRXQWHG�WKH�ILQGLQJV�RI�WKH�0D\������
DGYLVRU\�RSLQLRQ�DV�WKH\�ZHUH��EDVHG�RQ�DQ�LQDFFXUDWH�GRVH�HVWLPDWH���5��DW�����%XW�LW�LV�XQFOHDU�
KRZ�WKLV�PDNHV�DQ\�GLIIHUHQFH��,W�LV�XQGLVSXWHG�WKDW�WKH�GRVH�HVWLPDWH�PHWKRGRORJ\�XQGHU����������
ZKHWKHU� LW� EH� IURP� SUH�� RU� SRVW������� H[FOXGHG� FHUWDLQ� XULQH� GRVH� VDPSOHV�� ,I� 0U�� 6NDDU� LV�
VXFFHVVIXO�LQ�VKRZLQJ�WKLV�H[FOXVLRQ�LV�QRW�EDVHG�RQ��VRXQG�VFLHQWLILF�HYLGHQFH��DV�UHTXLUHG�E\�
9$
V�RZQ�UHJXODWLRQV��WKHQ�KH�ZLOO�KDYH�VXIIHUHG�DQ�LQMXU\�LQ�IDFW��
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�
� 0U��6NDDU
V� LQMXU\� LV� DOVR��IDLUO\� WUDFHDEOH� WR� WKH�FKDOOHQJHG�FRQGXFW�RI� WKH�GHIHQGDQW���
Spokeo������6��&W��DW�������9$
V�RZQ�UHJXODWLRQV�UHTXLUH�LW�WR�XVH��VRXQG�VFLHQWLILF�HYLGHQFH��LQ�
DGMXGLFDWLQJ� UDGLDWLRQ� H[SRVXUH� FODLPV�� Vee� ���&�)�5�� ��������� DQG�9$� LV� IUHH� WR� UHTXHVW� GRVH�
HVWLPDWHV� IURP� SULYDWH� HQWLWLHV� RU� WR� HVWDEOLVK� LWV� RZQ� GRVH� HVWLPDWHV� SURFHGXUHV�� )LQDOO\��0U��
6NDDU
V� LQMXU\�LV� �OLNHO\�WR�EH�UHGUHVVHG�E\�D�IDYRUDEOH�MXGLFLDO�GHFLVLRQ���Spokeo������6��&W��DW�
������$Q�RUGHU�IURP�XV�KROGLQJ�WKH�6HFUHWDU\�LV�LQ�QRQFRPSOLDQFH�ZLWK���������DQG�GLUHFWLQJ�KLP�
WR�FRPSO\�ZLWK�WKH�ODZ�ZRXOG�LPPHGLDWHO\�JLYH�0U��6NDDU�UHOLHI�EHFDXVH�KH�FRXOG�QRW�DJDLQ�EH�
VXEMHFW�WR�WKH�VDPH�DOOHJHGO\�XQODZIXO�SURFHVV��7KXV��0U��6NDDU�KDV�VWDQGLQJ�WR�EULQJ�WKH���������
FODLP��
�
� +DYLQJ�FRQFOXGHG�0U��6NDDU�KDV�VWDQGLQJ�WR�FKDOOHQJH���������EXW�QRW����������ZH�KDYH�
RFFDVLRQ� WR�PRGLI\�0U�� 6NDDU
V� SURSRVHG� FODVV� GHILQLWLRQ� WR� UHIOHFW� RXU� OHJDO� FRQFOXVLRQV��See 
Suchanek v. Sturm Foods, Inc.������)��G������������WK�&LU���������FRXUWV�VKRXOG�PRGLI\�SURSRVHG�
FODVV�GHILQLWLRQV�WKDW�DUH�VOLJKWO\�RYHUEURDG�UDWKHU�WKDQ�GHQ\�FHUWLILFDWLRQ�RXWULJKW���Schorsch v. 
Hewlett-Packard Co.������)��G������������WK�&LU����������/LWLJDQWV�DQG�MXGJHV�UHJXODUO\�PRGLI\�
FODVV�GHILQLWLRQV������������In re Monumental Life Ins. Co.������)��G�������WK�&LU���������Robidoux
v. Celani������)��G������������G�&LU����������$�FRXUW�LV�QRW�ERXQG�E\�WKH�FODVV�GHILQLWLRQ�SURSRVHG�
LQ�WKH�FRPSODLQW�DQG�VKRXOG�QRW�GLVPLVV�WKH�DFWLRQ�VLPSO\�EHFDXVH�WKH�FRPSODLQW�VHHNV�WR�GHILQH�
WKH�FODVV�WRR�EURDGO\�����%XW�ILUVW��ZH�PXVW�FRQVLGHU�ZKHWKHU��DV�D�PDWWHU�RI�ODZ��ZH�KDYH�WKH�SRZHU�
WR�FHUWLI\�FODVV�DFWLRQV�LQ�WKH�DSSHDO�FRQWH[W�DW�DOO��:H�FRQFOXGH�ZH�GR��

�
%��7KH�3RZHU�7R�&HUWLI\�&ODVV�$FWLRQV�LQ�WKH�$SSHDO�&RQWH[W�

�
� %HIRUH� WKH� SDVVDJH� RI� WKH� 9HWHUDQV
� -XGLFLDO� 5HYLHZ� $FW� �9-5$��� 3XE�� /�� ���������
����6WDW���������������YHWHUDQV�ZHUH�IUHH�WR�DJJUHJDWH�FKDOOHQJHV�WR�9$�UHJXODWLRQV�LQ�WKH�OLPLWHG�
FRQWH[W�LQ�ZKLFK�MXGLFLDO�UHYLHZ�ZDV�DYDLODEOH��See, e.g.��Johnson v. Robison������8�6��������������
Wayne State Univ. v. Cleland������)��G�������WK�&LU���������Giusti-Bravo v. U.S. Veterans Admin.��
����)�� 6XSS�� ��� �'�3�5�� �������Nehmer v. U.S. Veterans' Admin.�� ����)�5�'�� ���� �1�'��&DO��
������� In re "Agent Orange" Prod. Liab. Litig.������)��6XSS������ �(�'�1�<���������<HW�� XQWLO�
UHFHQWO\�WKLV�&RXUW�GLG�QRW�UHFRJQL]H�LWV�DXWKRULW\�WR�HQWHUWDLQ�FODVV�DFWLRQV��See Monk II������)��G�
DW����������Harrison����9HW�$SS��DW������,Q�Monk II��WKH�)HGHUDO�&LUFXLW�GLVDJUHHG��UHDVRQLQJ�WKHUH�
ZDV��QR�SHUVXDVLYH�LQGLFDWLRQ�WKDW�&RQJUHVV�LQWHQGHG�WR�remove�FODVV�DFWLRQ�SURWHFWLRQ�IRU�YHWHUDQV�
ZKHQ�LW�HQDFWHG�WKH�9-5$�������)��G�DW�������HPSKDVLV�LQ�RULJLQDO����5DWKHU��&RQJUHVV�JDYH�WKH�
9HWHUDQV�&RXUW�H[SUHVV�DXWKRULW\�WR�SUHVFULEH�UXOHV�RI�SUDFWLFH�DQG�SURFHGXUH�IRU�LWV�SURFHHGLQJV���
Id.�7KXV���>R@Q�WKH�EDVLV�RI�WK>LV@�H[SUHVV�VWDWXWRU\�DXWKRULW\���������WKH�9HWHUDQV�&RXUW�PD\�SUHVFULEH�
SURFHGXUHV�IRU�FODVV�DFWLRQV�RU�RWKHU�PHWKRGV�RI�DJJUHJDWLRQ���Id. 
�

$OWKRXJK�Monk II FRQFHUQHG� D� SHWLWLRQ� DQG� WKLV� LV� DQ� DSSHDO�� QRWKLQJ� LQ� WKDW� GHFLVLRQ�
LQGLFDWHV�RXU�DXWKRULW\�WR�FHUWLI\�FODVVHV�LV�OLPLWHG�WR�WKH�SHWLWLRQ�FRQWH[W� ,QGHHG��ZKHQ�GHVFULELQJ�
WKH�EDVHV�RQ�ZKLFK�ZH�KDG�WKH�SRZHU�WR�FHUWLI\�FODVVHV��WKH�)HGHUDO�&LUFXLW�VWDWHG���:H�KROG�WKDW�
WKH�9HWHUDQV�&RXUW�KDV�VXFK�DXWKRULW\�>WR�FHUWLI\�DQG�DGMXGLFDWH�FODVV�DFWLRQ�FDVHV@�XQGHU�WKH�$OO�
:ULWV�$FW��RWKHU�VWDWXWRU\�DXWKRULW\��DQG�WKH�9HWHUDQV�&RXUW
V�LQKHUHQW�SRZHUV���Monk II,�����)��G�
DW�������$OWKRXJK�WKH�UHIHUHQFH�WR�WKH�$OO�:ULWV�$FW�DUJXDEO\�FRXOG�EH�FRQILQHG�WR�WKH�FRQWH[W�RI�
D�SHWLWLRQ��DOWKRXJK�WKDW�LV�QRW�QHFHVVDULO\�WKH�FDVH���WKH�RWKHU�WZR�VRXUFHV�RI�DXWKRULW\�WR�FHUWLI\�
FODVVHV�DUH�QRW�VR�OLPLWHG��0RUHRYHU��WKH�)HGHUDO�&LUFXLW�VSHFLILFDOO\�GLVFXVVHG�RXU�DXWKRULW\�LQ�WKH�
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FRQWH[W�RI�DQ�DSSHDO��See id.�DW�������7R�EH�VXUH��WKDW�FRXUW�KDG�QR�RFFDVLRQ�WR�UXOH�RQ�WKH�TXHVWLRQ�
RI� FODVV� DFWLRQV� LQ� WKH� DSSHDO� FRQWH[W� EHFDXVH�Monk II FRQFHUQHG� D� SHWLWLRQ��1HYHUWKHOHVV�� LWV�
DQDO\VLV�LV�LQVWUXFWLYH��$W�D�PLQLPXP��RXU�LQKHUHQW�DXWKRULW\�VXSSRUWV�WKH�XVH�RI�WKH�FODVV�DFWLRQ�
GHYLFH�DV�GRHV�RXU�DELOLW\�WR�FUDIW�UXOHV�RI�SUDFWLFH�DQG�SURFHGXUH��See����8�6�&���������D���7KHUH�
LV�QR�SULQFLSOHG�GLVWLQFWLRQ�EHWZHHQ�WKH�DXWKRULW\�WKH�)HGHUDO�&LUFXLW�UHFRJQL]HG�IRU�SHWLWLRQV�IURP�
DSSHDOV��7KXV��IDLWKIXOO\�DSSO\LQJ�WKH�)HGHUDO�&LUFXLW
V�ORJLF�LQ�Monk II��ZH�KROG�ZH�SRVVHVV�WKH�
DXWKRULW\�WR�FHUWLI\�FODVV�DFWLRQV�LQ�WKH�DSSHDO�FRQWH[W��
�
� +DYLQJ�FRQFOXGHG�ZH�SRVVHVV�WKH�SRZHU�WR�DJJUHJDWH�FODLPV�DQG�FHUWLI\�FODVV�DFWLRQV�LQ�
WKH� DSSHDO� FRQWH[W�� ZH� QRZ� DGGUHVV� ZKHWKHU� ZH� ZLOO� H[HUFLVH� WKDW� SRZHU�� :H� KROG� WKDW�� LQ�
DSSURSULDWH�FLUFXPVWDQFHV��ZH�ZLOO��
�

&��7KH�8WLOLW\�RI�&ODVV�$FWLRQV�LQ�WKH�$SSHDO�&RQWH[W�
�
� &ODVV�DFWLRQV�DUH��DQ�H[FHSWLRQ�WR�WKH�XVXDO�UXOH�WKDW�OLWLJDWLRQ�LV�FRQGXFWHG�E\�DQG�RQ�EHKDOI�
RI�WKH�LQGLYLGXDO�QDPHG�SDUWLHV�RQO\���Califano v. Yamasaki������8�6����������������������7KH\�
DUH��D�SURFHGXUDO�GHYLFH�LQWHQGHG�WR�DGYDQFH�MXGLFLDO�HFRQRP\�E\�WU\LQJ�FODLPV�WRJHWKHU�WKDW�OHQG�
WKHPVHOYHV�WR�FROOHFWLYH�WUHDWPHQW���Blaz v. Belfer������)��G������������WK�&LU���������$QG�WKH\�
KDYH�D�ORQJ�KLVWRU\��RULJLQDWLQJ�ZLWK�(QJOLVK��ELOOV�RI�SHDFH���ZKLFK�DOORZHG�FRXUWV�WR�FRQVROLGDWH�
QXPHURXV� SHUVRQV� ZLWK� WKH� VDPH� FODLP� DJDLQVW� WKH� VDPH� GHIHQGDQW�� See %HQMDPLQ� .DSODQ��
Continuing Work of the Civil Committee: 1966 Amendments of the Federal Rules of Civil 
Procedure�� ���+$59��/��5(9����������� ��������7KH\�KDYH�EHHQ� DQ�HVWDEOLVKHG�SDUW�RI� )HGHUDO�
SUDFWLFH�VLQFH�WKH�RULJLQDO�YHUVLRQ�RI�5XOH����ZDV�SURPXOJDWHG�LQ������DQG�HVWDEOLVKHG�WKUHH�W\SHV�
RI�FODVV�DFWLRQV�SODLQWLIIV�FRXOG�EULQJ� See )('��5��&,9��3�����E��DGYLVRU\�FRPPLWWHH
V�QRWH�WR������
DGRSWLRQ��7KH�5XOH�ZDV�UHYLVHG�WR�LWV�FXUUHQW�IRUP�LQ�D�ODQGPDUN������DPHQGPHQW�OD\LQJ�RXW�WKH�
SURFHGXUDO��PHDVXUHV�ZKLFK�FDQ�EH�WDNHQ�WR�DVVXUH� WKH�IDLU�FRQGXFW�RI�>FODVV@�DFWLRQV���)('��5��
&,9��3�����E��DGYLVRU\�FRPPLWWHH
V�QRWH�WR������DPHQGPHQW��see also In re Gen. Motors Corp. 
Pick-Up Truck Fuel Tank Prods. Liab. Litig.�����)��G������������G�&LU���������
�

�&ODVV�UHOLHI�LV�
SHFXOLDUO\�DSSURSULDWH
�ZKHQ�WKH�
LVVXHV�LQYROYHG�DUH�FRPPRQ�WR�WKH�FODVV�
DV�D�ZKROH
�DQG�ZKHQ�WKH\�
WXUQ�RQ�TXHVWLRQV�RI�ODZ�DSSOLFDEOH�LQ�WKH�VDPH�PDQQHU�WR�HDFK�PHPEHU�
RI�WKH�FODVV���Gen. Tel. Co. of Sw. v. Falcon������8�6�������������������TXRWLQJ�Yamasaki������8�6��
DW�����������>7@KH�FODVV�DFWLRQ�GHYLFH�VDYHV�WKH�UHVRXUFHV�RI�ERWK�WKH�FRXUWV�DQG�WKH�SDUWLHV�E\�
SHUPLWWLQJ�DQ�LVVXH�SRWHQWLDOO\�DIIHFWLQJ�HYHU\��FODVV�PHPEHU��WR�EH�OLWLJDWHG�LQ�DQ�HFRQRPLFDO�
IDVKLRQ�XQGHU�5XOH������Yamasaki������8�6��DW������

�
� &ODVV� DFWLRQV� FDQ� DOVR� EH� DQ� HIIHFWLYH� IRUFH� IRU� LQVWLWXWLRQDO� FKDQJH��$V� RQH� FRXUW� KDV�
REVHUYHG���>X@QOHVV�ZH�FDQ�XVH�WKH�FODVV�DFWLRQ�DQG�GHYLFHV�EXLOW�RQ�WKH�FODVV�DFWLRQ��RXU�MXGLFLDO�
V\VWHP� LV� QRW� JRLQJ� WR�EH� DEOH� WR� FRSH�ZLWK� WKH� FKDOOHQJHV�RI� >@�PDVV� UHSHWLWLYH�ZURQJGRLQJ���
Cimino v. Raymark Indus., Inc.������)��6XSS������������(�'��7H[���������aff'd in part, vacated in 
part on other grounds by�����)��G����� ��WK�&LU���������7KH�)HGHUDO�&LUFXLW�KDV�REVHUYHG� WKDW�
�>F@ODVV�DFWLRQV�FDQ�KHOS�>WKLV�&RXUW@�������E\�SURPRWLQJ�HIILFLHQF\��FRQVLVWHQF\��DQG�IDLUQHVV��DQG�
LPSURYLQJ� DFFHVV� WR� OHJDO� DQG� H[SHUW� DVVLVWDQFH� E\� SDUWLHV� ZLWK� OLPLWHG� UHVRXUFHV��� Monk II��
����)��G�DW�������)XUWKHU���>F@ODVV�DFWLRQV�PD\�KHOS�>WKLV�&RXUW@�FRQVLVWHQWO\�DGMXGLFDWH�FDVHV�E\�
LQFUHDVLQJ� LWV�SURVSHFWV� IRU�SUHFHGHQWLDO�RSLQLRQV���KHOS� �SUHYHQW� WKH�9$�IURP�PRRWLQJ�FODLPV�
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VFKHGXOHG�IRU�SUHFHGHQWLDO�UHYLHZ���DQG��FRXOG�EH�XVHG�WR�FRPSHO�FRUUHFWLRQ�RI�V\VWHPLF�HUURU�DQG�
WR�HQVXUH�WKDW�OLNH�YHWHUDQV�DUH�WUHDWHG�DOLNH���Id.�DW ���������
�
� :H�DJUHH�ZLWK�WKH�)HGHUDO�&LUFXLW
V�YLHZV�RQ�WKH�XWLOLW\�RI�WKH�FODVV�DFWLRQ�GHYLFH��$OWKRXJK�
WKDW�FRXUW�PDGH�LWV�FRPPHQWV�LQ�WKH�SHWLWLRQ�FRQWH[W��WKH�FRQFHSWV�RI��HIILFLHQF\��FRQVLVWHQF\��DQG�
IDLUQHVV��DSSO\�HTXDOO\�WR�DSSHDOV��,W�LV�WUXH�WKLV�&RXUW�KDV�WKH�SRZHU�WR�LVVXH�SUHFHGHQWLDO�GHFLVLRQV�
WKDW��LQ�VRPH�PHDVXUH��PLPLF�WKH�HIIHFW�RI�D�FODVV�DFWLRQ��+RZHYHU��WKDW�SRZHU�GRHV�QRW�PHDQ�WKHUH�
LV�QR�XVH�IRU�WKH�FODVV�DFWLRQ�GHYLFH��:H�FRQFOXGH�DOWKRXJK�RXU�DELOLW\�WR�LVVXH�ELQGLQJ�SUHFHGHQW�
LV� D� IDFWRU�ZH�VKRXOG�FRQVLGHU�ZKHQ�GHFLGLQJ�ZKHWKHU� WR�FHUWLI\�D�FODVV� �D�PDWWHU�ZH� UHWXUQ� WR�
EHORZ���WKDW�DELOLW\�GRHV�QRW�FRXQVHO�LQ�IDYRU�RI�FDWHJRULFDOO\�UHMHFWLQJ�WKH�XVH�RI�WKLV�SURFHGXUDO�
GHYLFH��
�
� 7KXV��DV�ZH�KDYH�WKH�SRZHU�WR�FHUWLI\�FODVV�DFWLRQV�DQG�ZLOO�H[HUFLVH�RXU�GLVFUHWLRQ�WR�GR�
VR�LQ�DSSURSULDWH�FDVHV��ZH�QRZ�FRQVLGHU�ZKHWKHU�WKLV�PDWWHU�LV�DSSURSULDWH�IRU�FHUWLILFDWLRQ��7R�GR�
VR� UHTXLUHV�SUHFLVHO\�GHILQLQJ� WKH�SURSRVHG�FODVV��See )('��5��&,9��3�����F�����%�� �FODVV� DFWLRQ�
RUGHUV��PXVW�GHILQH�WKH�FODVV�DQG�WKH�FODVV�FODLPV��LVVXHV��RU�GHIHQVHV����7R�GR�VR�ZH�PXVW�KDYH��D�
UHDGLO\�GLVFHUQLEOH��FOHDU��DQG�SUHFLVH�VWDWHPHQW�RI�WKH�SDUDPHWHUV�GHILQLQJ�WKH�FODVV�RU�FODVVHV�WR�
EH�FHUWLILHG��WKDW��SURYLG>HV@�WKH�SDUWLHV�ZLWK�FODULW\�DQG�DVVLVW>V@�FODVV�PHPEHUV�LQ�XQGHUVWDQGLQJ�
WKHLU�ULJKWV�DQG�PDNLQJ�LQIRUPHG�RSW�RXW�GHFLVLRQV���Marcus v. BMW of N.A., LLC������)��G������
������G�&LU���������
�

'��7KH�3URSRVHG�&ODVV�&RPSRVLWLRQ�
�
� 0U��6NDDU�DVNV�XV� WR�FHUWLI\�D�FODVV�RI��DOO�8�6��YHWHUDQV�ZKR�ZHUH�SUHVHQW�DW� WKH������
FOHDQXS�RI�SOXWRQLXP�GXVW� DW�3DORPDUHV��6SDLQ>�@� DQG�ZKRVH� DSSOLFDWLRQ� IRU� VHUYLFH�FRQQHFWHG�
GLVDELOLW\�FRPSHQVDWLRQ�EDVHG�RQ�H[SRVXUH�WR�LRQL]LQJ�UDGLDWLRQ�WKH�9$�KDV�GHQLHG�RU�ZLOO�GHQ\���
0RW��IRU�&ODVV�&HUWLILFDWLRQ�DW����&RPELQHG�ZLWK�KLV�ODWHU�FODULILFDWLRQ�RI�WKH�FODVV�GHILQLWLRQ��WKH�
SURSRVHG�FODVV�FRQWDLQV�ILYH�VXEJURXSV���7KH\�DUH�WKH�IROORZLQJ��
�

x� 3DVW� &ODLPDQWV�� WKRVH� 3DORPDUHV� YHWHUDQV� ZKRVH� FODLPV� EDVHG� RQ� LRQL]LQJ� UDGLDWLRQ�
H[SRVXUH�ZHUH�GHQLHG�EHIRUH�UHDFKLQJ�WKH�%RDUG�EXW�ZKR�GLG�QRW�SHUIHFW�DQ�DSSHDO�RI�WKDW�
GHQLDO��

x� ([SLUHG�&ODLPDQWV�� WKRVH�3DORPDUHV�YHWHUDQV�ZKRVH�FODLPV�EDVHG�RQ� LRQL]LQJ� UDGLDWLRQ�
H[SRVXUH� WKH� %RDUG� KDV� GHQLHG� EXW� ZKRVH� DSSHDO� ZLQGRZV� WR� WKLV� &RXUW� KDYH� H[SLUHG�
ZLWKRXW�WKH�ILOLQJ�RI�D�1RWLFH�RI�$SSHDO��

x� 3UHVHQW�&ODLPDQWV�� WKRVH�3DORPDUHV� YHWHUDQV�ZKRVH� FODLPV�EDVHG�RQ� LRQL]LQJ� UDGLDWLRQ�
H[SRVXUH� WKH�%RDUG� KDV� GHQLHG� DQG�ZKRVH� DSSHDO�ZLQGRZV� WR� WKLV� &RXUW� KDYH� QRW� \HW�
H[SLUHG�RU�ZKR�KDYH�DOUHDG\�DSSHDOHG�DQ�DGYHUVH�GHFLVLRQ�WR�WKLV�&RXUW��

x� 3UHVHQW�)XWXUH� &ODLPDQWV�� WKRVH� 3DORPDUHV� YHWHUDQV� ZKR� KDYH� ILOHG� FODLPV� EDVHG� RQ�
LRQL]LQJ�UDGLDWLRQ�H[SRVXUH�WKDW�UHPDLQ�SHQGLQJ�EHIRUH�9$�DW�DQ\�OHYHO�DQG�WKDW�9$�ZLOO�
GHQ\��DQG�

�������������������������������������������������
��:H�VHSDUDWH�WKH�FODVV�LQWR�VXEJURXSV�PHUHO\�IRU�SXUSRVHV�RI�DQDO\]LQJ�RXU�MXULVGLFWLRQ�DV�WR�HDFK�VXEJURXS�

DQG�GR�QRW�GLYLGH�WKH�FODVV�LQWR�IRUPDO�VXEFODVVHV��See�)('��5��&,9��3�����F������SHUPLWWLQJ�GLVWULFW�FRXUWV�WR�GLYLGH�D�
FODVV�LQWR�VXEFODVVHV���
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x� )XWXUH�)XWXUH� &ODLPDQWV�� WKRVH� 3DORPDUHV� YHWHUDQV� ZKR� KDYH� GHYHORSHG� D� UDGLRJHQLF�
FRQGLWLRQ�EXW�KDYH�QRW�\HW�ILOHG�FODLPV�EDVHG�RQ�LRQL]LQJ�UDGLDWLRQ�H[SRVXUH��
�

� 7KH� SURSRVHG� FODVV� FRPSRVLWLRQ� GHSHQGV� RQ� ZKHWKHU� ZH� KDYH� MXULVGLFWLRQ� RYHU� HDFK�
VXEJURXS��)LUVW��ZH�FOHDUO\�KDYH�MXULVGLFWLRQ�RYHU�WKH�3UHVHQW�&ODLPDQWV�EHFDXVH�WKH\�SRVVHVV�ILQDO�
%RDUG�GHFLVLRQV�DQG�HLWKHU�WKHLU�����GD\�ZLQGRZV�WR�DSSHDO�WKRVH�GHFLVLRQV�WR�WKLV�&RXUW�KDYH�QRW�
\HW�H[SLUHG�RU�WKHVH�FODLPDQWV�KDYH�DOUHDG\�DSSHDOHG�ZLWKLQ�WKH�����GD\�WLPH�SHULRG��See����8�6�&��
��������D��������D���:H�FRQVLGHU�WKH�UHPDLQLQJ�VXEJURXSV�LQ�WXUQ��
�

1. The Present-Future and Future-Future Claimants 
�
� 7KH�3UHVHQW�)XWXUH�DQG�)XWXUH�)XWXUH�&ODLPDQWV�SRVH�D�XQLTXH�MXULVGLFWLRQDO�LVVXH��1HLWKHU�
VXEJURXS�KDV�KDG�ILQDO�%RDUG�GHFLVLRQV�GLVSRVH�RI�LWV�FODLPV��,QGHHG��WKH�)XWXUH�)XWXUH�&ODLPDQWV�
KDYH�QRW�\HW�HYHQ�ILOHG�GLVDELOLW\�FRPSHQVDWLRQ�FODLPV��:H�PXVW�GHFLGH�ZKHWKHU�RXU�MXULVGLFWLRQDO�
VWDWXWH�SURKLELWV� WKH�LQFOXVLRQ�RI�FODVV�PHPEHUV�ZLWKRXW�D�ILQDO�%RDUG�GHFLVLRQ�DV�ZH�KDYH��DQ�
LQGHSHQGHQW� REOLJDWLRQ� WR� HQVXUH� WKDW� >ZH@� GR� QRW� H[FHHG� WKH� VFRSH� RI� >RXU@� MXULVGLFWLRQ���
Henderson ex rel. Henderson v. Shinseki�� ����8�6�� ����� ���� �������� 5HO\LQJ� RQ� WKH� 6XSUHPH�
&RXUW
V�KROGLQJ�LQ Bowen v. City of New York������8�6��������������ZH�FRQFOXGH�RXU�MXULVGLFWLRQDO�
VWDWXWH�GRHV�QRW�SURKLELW�WKHLU�LQFOXVLRQ��
�

L� 7KHUH�LV�QR�LQGLFDWLRQ�&RQJUHVV�LQWHQGHG�YHWHUDQV�WR�UHFHLYH�IHZHU�SURFHGXUDO�SURWHFWLRQV�
XQGHU�WKH�9-5$�WKDQ�WKH\�HQMR\HG�EHIRUH�LWV�HQDFWPHQW��

�
�&RXUWV� FUHDWHG�E\� VWDWXWH��� OLNH� RXUV�� �FDQ� KDYH� QR� MXULVGLFWLRQ� EXW� VXFK� DV� WKH� VWDWXWH�

FRQIHUV��� Christianson v. Indus. Operating Corp.�� ����8�6�� ����� ���� �������� 6XEMHFW�PDWWHU�
MXULVGLFWLRQ��FDQ�QHYHU�EH�ZDLYHG�RU�IRUIHLWHG���Gonzalez v. Thaler������8�6��������������������$�
VWDWXWH�DIIHFWLQJ�IHGHUDO�MXULVGLFWLRQ�PXVW�EH�FRQVWUXHG�ERWK�ZLWK�SUHFLVLRQ�DQG�ZLWK�ILGHOLW\�WR�WKH�
WHUPV�E\�ZKLFK�&RQJUHVV�KDV�H[SUHVVHG�LWV�ZLVKHV���Kucana v. Holder������8�6�������������������
*XLGHG�E\�WKH�)HGHUDO�&LUFXLW��ZH�KROG�WKDW��SXUVXDQW�WR�RXU�VWDWXWRU\�DXWKRULW\�XQGHU����8�6�&��
��������DQG�������ZH�KDYH�WKH�DXWKRULW\�WR�FHUWLI\�FODVV�DFWLRQV�WKDW�LQFOXGH�YHWHUDQV�ZKR�KDYH�
QRW�\HW�UHFHLYHG�D�ILQDO�%RDUG�GHFLVLRQ�DQG�WKRVH�ZKR�KDYH�QRW�\HW�ILOHG�D�FODLP��See Monk II��
����)��G�DW�������
�
� :H�KDYH�RQO\�RQH�VRXUFH�RI�MXULVGLFWLRQ�����8�6�&����������See Henderson������8�6��DW�
����� ,W� JLYHV� XV� �H[FOXVLYH� MXULVGLFWLRQ� WR� UHYLHZ� >%RDUG@� GHFLVLRQV��� DOORZLQJ� XV� WR� �DIILUP��
PRGLI\��RU�UHYHUVH��%RDUG�GHFLVLRQV�DQG��UHPDQG�WKH�PDWWHU��DV�DSSURSULDWH������8�6�&���������D���
(VVHQWLDOO\��D�ILQDO�%RDUG�GHFLVLRQ�RSHUDWHV�DV�WKH�MXULVGLFWLRQDO��WULJJHU��WKDW�JLYHV�XV�WKH�DXWKRULW\�
WR�KHDU�D�SDUWLFXODU�DSSHDO��See Ledford v. West������)��G�����������)HG��&LU���������RXU�&RXUW
V�
�MXULVGLFWLRQ� LV� SUHPLVHG� RQ� DQG� GHILQHG� E\� WKH� %RDUG
V� GHFLVLRQ� FRQFHUQLQJ� WKH�PDWWHU� EHLQJ�
DSSHDOHG��� Wick v. Brown (In re Wick������)��G�����������)HG��&LU���������D�%RDUG�GHFLVLRQ�LV�D�
�VWDWXWRU\�SUHUHTXLVLWH�IRU�>WKLV�&RXUW
V@�MXULVGLFWLRQ�������8�6�&���������WKHQ�OD\V�RXW�RXU�VFRSH�RI�
UHYLHZ�LQ�FDVHV�LQ�ZKLFK�ZH�DOUHDG\�SRVVHVV�MXULVGLFWLRQ�XQGHU�VHFWLRQ������DQG��GRHV�QRW�SURYLGH�
DQ�LQGHSHQGHQW�EDVLV�IRU�MXULVGLFWLRQ���Wick�����)��G�DW������see also Dixon v. McDonald������)��G�
����������)HG��&LU���������,QVWHDG��WKLV�SURYLVLRQ�GHOLQHDWHV�ZKDW�W\SHV�RI�UHOLHI�ZH�PD\�SURYLGH��
See����8�6�&����������E����7KH�H[WHQW�RI�>WKLV�&RXUW
V�MXGLFLDO@�UHYLHZ�VKDOO�EH�OLPLWHG�WR�WKH�VFRSH�
SURYLGHG�LQ�VHFWLRQ����������������������D����������OD\LQJ�RXW�WKH�YDULRXV�DFWLRQV�WKLV�&RXUW�FDQ�WDNH�
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ZKHQ�GHFLGLQJ�DSSHDOV���%RWK�VWDWXWHV�SOD\�LPSRUWDQW��EXW�GLIIHULQJ�UROHV��)LUVW��IRU�MXULVGLFWLRQ�WR�
EH� SURSHU� LQ� D� JLYHQ�PDWWHU�� LW�PXVW� OLH� XQGHU� VHFWLRQ������� 7KHQ�� RQFH� MXULVGLFWLRQ� LV� SURSHU��
VHFWLRQ������LQIRUPV�XV�ZKDW��LI�DQ\��DFWLRQV�ZH�PD\�WDNH��
�
� ,Q�Harrison��ZH�GHFLGHG�ZH�ODFNHG�WKH�DXWKRULW\�WR�KHDU�FODVV�DFWLRQV�EHFDXVH��DPRQJ�RWKHU�
UHDVRQV��VHFWLRQ������OLPLWHG�RXU�MXULVGLFWLRQ�WR�UHYLHZ�RI�%RDUG�GHFLVLRQV����9HW�$SS��DW������%XW�
LQ Monk II�� WKH�)HGHUDO�&LUFXLW�DGGUHVVHG� WKDW�� VWDWLQJ�Harrison� �UHIOHFW>HG@�D�FRQFHUQ� WKDW� WKH�
9HWHUDQV�&RXUW�ZRXOG� H[FHHG� LWV� MXULVGLFWLRQ� LI�� IRU� H[DPSOH�� LW� FHUWLILHG� D� FODVV� WKDW� LQFOXGHG�
YHWHUDQV�WKDW�KDG�QRW�\HW�UHFHLYHG�D�%RDUG�GHFLVLRQ�RU�KDG�QRW�\HW�ILOHG�D�QRWLFH�DSSHDOLQJ�D�%RDUG�
GHFLVLRQ�������)��G�DW�������7KH�)HGHUDO�&LUFXLW��GLVDJUHH>G@�WKDW�>RXU@�DXWKRULW\�LV�VR�OLPLWHG���
H[SODLQLQJ� WKDW����8�6�&���������D���ZKLFK�DXWKRUL]HV�XV� WR�FUHDWH� WKH�SURFHGXUHV�QHFHVVDU\� WR�
H[HUFLVH�RXU�MXULVGLFWLRQ��DOORZV�XV�WR��SUHVFULEH�SURFHGXUHV�IRU�FODVV�DFWLRQV�RU�RWKHU�PHWKRGV�RI�
DJJUHJDWLRQ���Monk II������)��G�DW�������7KH�)HGHUDO�&LUFXLW�DOVR�QRWHG�WKDW��>E@HIRUH�WKH�9-5$��
YHWHUDQV� VHHNLQJ� WR� HQIRUFH� YHWHUDQV� EHQHILW� VWDWXWHV� ZHUH� DEOH� WR� ILOH� FODVV� DFWLRQV� LQ� VRPH�
FLUFXPVWDQFHV���Id.�DW�������,Q�HVVHQFH��WKH�)HGHUDO�&LUFXLW
V�KROGLQJ�ZDV�VXSSRUWHG�E\�WKH�QRWLRQ�
WKDW�YHWHUDQV�VKRXOG�EH�DIIRUGHG�PRUH�SURFHGXUDO�SURWHFWLRQV�DIWHU�WKH�9-5$
V�HQDFWPHQW��QRW�OHVV��
�
� 7KXV�� DEVHQW� DQ\� H[SUHVV� LQGLFDWLRQ� IURP� HLWKHU� &RQJUHVV� RU� WKH� )HGHUDO� &LUFXLW� WKDW�
YHWHUDQV� LQ� WKH� FRQWH[W� RI� DQ� DSSHDO� VKRXOG� EH� DIIRUGHG� less SURFHGXUDO� SURWHFWLRQV� WKDQ�ZHUH�
DYDLODEOH� WR� WKHP� EHIRUH� WKH� 9-5$
V� HQDFWPHQW�� UDWKHU� WKDQ� PRUH�� ZH� ZLOO� QRW� SODFH� VXFK� D�
UHVWULFWLRQ�RQ�WKLV�PRVW�IDYRUHG�FODVV�RI�FLWL]HQV�DQG�WKHLU�DELOLW\�WR�SXUVXH�WKHLU�GLVDELOLW\�EHQHILWV�
FODLPV�LQ�WKH�PDQQHU�DQG�IDVKLRQ�RI�WKHLU�FKRRVLQJ��See Henderson������8�6��DW�������:H�KDYH�
ORQJ�DSSOLHG�
WKH�FDQRQ�WKDW�SURYLVLRQV�IRU�EHQHILWV�WR�PHPEHUV�RI�WKH�$UPHG�6HUYLFHV�DUH�WR�EH�
FRQVWUXHG�LQ�WKH�EHQHILFLDULHV
�IDYRU�
���TXRWLQJ�King v. St. Vincent's Hosp.������8�6��������������
Q�������������
�
� 7KH�GLVVHQW�DVVHUWV�WKDW�VHFWLRQ������D���FRQWDLQV�WKH�QRQZDLYDEOH��MXULVGLFWLRQDO�HOHPHQWV�
WKDW�D�YHWHUDQ�PXVW�KDYH�ERWK�ILOHG�D�FODLP�DQG�UHFHLYHG�D�%RDUG�GHFLVLRQ���Post�DW���������7KH�
GLVVHQW� JRHV� RQ� WR� UHDVRQ� WKDW� �>W@KH� PDMRULW\
V� IRFXV� RQ� GHWHUPLQLQJ� ZKHWKHU� WR� ZDLYH� WKH�
UHTXLUHPHQW�RI�D�%RDUG�GHFLVLRQ�LV�DW�EHVW�SUHPDWXUH�EHFDXVH�LW�GLG�QRW�H[SODLQ�ZK\�LW�GHWHUPLQHG�
WKDW�RXU�MXULVGLFWLRQDO�VWDWXWH�KDV�ZDLYDEOH�FRPSRQHQWV���Id.�%XW��WKH�GLVVHQW�PLVUHDGV�RXU�GHFLVLRQ��
:H�GR�QRW�WRGD\�KROG�WKDW�WKH�UHTXLUHPHQW�RI�D�ILQDO�%RDUG�GHFLVLRQ�LV�ZDLYDEOH��5DWKHU��ZH�KROG�
WKDW�EHFDXVH�0U��6NDDU��DV�FODVV�UHSUHVHQWDWLYH��KDV�REWDLQHG�D�ILQDO�%RDUG�GHFLVLRQ�SXUVXDQW�WR�
VHFWLRQ�������WKH�MXULVGLFWLRQDO�GRRU�KDV�EHHQ�RSHQHG��DQG�ZH�PD\�XVH�RXU�RWKHU�DXWKRULWLHV��DV�
H[SODLQHG�LQ�Monk II��WR�DJJUHJDWH�0U��6NDDU
V�FODLPV�ZLWK�WKRVH�RI�WKH�UHPDLQLQJ�FODVV�PHPEHUV���
�
� 2XU�UHDVRQLQJ�FDQ�EH�DQDORJL]HG�WR�D�PDJLVWUDWH�MXGJH
V�H[HUFLVH�RI�MXULVGLFWLRQ�RYHU�D�FODVV�
DFWLRQ�����8�6�&��������LV�MXULVGLFWLRQDO�LQ�QDWXUH��DQG��LQ�VXP��SURYLGHV�WKDW�D�PDJLVWUDWH�MXGJH�
FDQ�H[HUFLVH�MXULVGLFWLRQ�RYHU�SURFHHGLQJV�LQ�FLYLO�PDWWHUV�ZLWK�WKH�FRQVHQW�RI�WKH�SDUWLHV��Roell v. 
Withrow������8�6������ ���������������<HW��HYHQ�WKRXJK�VHFWLRQ�����LV�MXULVGLFWLRQDO�LQ�QDWXUH��D�
PDJLVWUDWH�FDQ�HQWHU�MXGJPHQW�LQ�D�FODVV�DFWLRQ�ZLWKRXW�HDFK�FODVV�PHPEHU�JLYLQJ�FRQVHQW��Koby 
v. ARS Nat'l Servs., Inc.������)��G�����������������WK�&LU���������Day v. Persels & Assocs., LLC��
����)��G������������������WK�&LU���������Dewey v. Volkswagen Aktiengesellschaft������)��G������
���������G�&LU���������Williams v. Gen. Elec. Capital Auto Lease, Inc.������)��G���������������WK�
&LU���������7KXV��WKH�MXULVGLFWLRQDO�PDQGDWHV�RI�VHFWLRQ�����F��DUH�VDWLVILHG�ZKHQ�RQO\�WKH�QDPHG�
SODLQWLII�LQ�D�FODVV�DFWLRQ�KDV�FRQVHQWHG�WR�SURFHHG�EHIRUH�D�PDJLVWUDWH���
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�
� 7KH�FRXUWV�WR�KDYH�FRQVLGHUHG�WKH�LVVXH�RI�FRQVHQW�LQ�D�FODVV�DFWLRQ�KDYH�QRW��ZDLYHG��WKH�
MXULVGLFWLRQDO�UHTXLUHPHQW�RI�FRQVHQW��5DWKHU��WKH\�KDYH�KHOG�WKDW�WKH�MXULVGLFWLRQDO�UHTXLUHPHQW�LV�
VDWLVILHG�IRU�DOO�FODVV�PHPEHUV�WKURXJK�WKH�QDPHG�SODLQWLII�SURYLGLQJ�FRQVHQW��Williams������)��G�
DW�������>7@KH�QDPHG�UHSUHVHQWDWLYH�������LV�WKH�
SDUW\
�WR�WKH�ODZVXLW�ZKR�DFWV�RQ�EHKDOI�RI�WKH�HQWLUH�
FODVV��LQFOXGLQJ�ZLWK�UHJDUG�WR�WKH�GHFLVLRQ�WR�SURFHHG�EHIRUH�D�PDJLVWUDWH�MXGJH��7KLV�LV�DQ�LQKHUHQW�
SDUW� RI� UHSUHVHQWDWLRQDO� OLWLJDWLRQ�����:H� ILQG� WKDW�0U��6NDDU
V� VDWLVIDFWLRQ� RI� RXU� MXULVGLFWLRQDO�
UHTXLUHPHQW�RI�D�ILQDO�%RDUG�GHFLVLRQ��see ���8�6�&���������D���LV�VXIILFLHQW�WR�YHVW�WKLV�&RXUW�ZLWK�
VXEMHFW�PDWWHU�MXULVGLFWLRQ��PXFK�LQ�WKH�VDPH�ZD\�D�QDPHG�SODLQWLII
V�FRQVHQW�WR�SURFHHG�EHIRUH�D�
PDJLVWUDWH�LV�VXIILFLHQW�WR�JUDQW�WKH�PDJLVWUDWH�MXULVGLFWLRQ�WR�HQWHU�ILQDO�MXGJPHQW�DV�WR�DOO�FODVV�
PHPEHUV��
�

LL��:H�PD\�FHUWLI\�FODVVHV�WKDW�LQFOXGH�FODLPDQWV�ZLWKRXW�ILQDO�%RDUG�GHFLVLRQV��
�
� 7KH�6HFUHWDU\�DUJXHV�ZH�ODFN�MXULVGLFWLRQ�WR�FHUWLI\�D�FODVV�RI�YHWHUDQV�WKDW�LQFOXGHV�WKRVH�
ZLWKRXW�D�ILQDO�%RDUG�GHFLVLRQ��>E@HFDXVH�D�%RDUG�GHFLVLRQ�LV�D�MXULVGLFWLRQDO�SUHUHTXLVLWH�WR�UHYLHZ�
LQ�WKLV�&RXUW>�@��6HFUHWDU\
V�5HVS��WR�0RW��IRU�&ODVV�&HUWLILFDWLRQ�DW����7KXV��LQ�KLV�YLHZ��ZH�FRXOG�
QHYHU�FHUWLI\�D�FODVV�RI�YHWHUDQV�ZLWKRXW�ILUVW�HQVXULQJ�WKHUH�LV�D�ILQDO�%RDUG�GHFLVLRQ�DV�WR�HDFK�
YHWHUDQ� LQ� WKH� FODVV�� ,Q� VXSSRUW�� KH� UHOLHV� RQ� WKUHH� 6RFLDO� 6HFXULW\� FDVHV��Weinberger v. Salfi��
����8�6�� ���� ��������Yamasaki�� ����8�6�� DW� ����� DQG�City of New York�� ����8�6�� DW� �����:H�
H[DPLQH�HDFK�LQ�WXUQ��
�
� ,Q� Salfi�� WKH�'LVWULFW� &RXUW� FHUWLILHG� D� FODVV� RI� FODLPDQWV� FKDOOHQJLQJ� D� 6RFLDO� 6HFXULW\�
UHJXODWLRQ�WKDW�UHTXLUHG�D�PDUULDJH�WR�KDYH�H[LVWHG�DW�OHDVW���PRQWKV�EHIRUH�WKH�GHDWK�RI�D�ZDJH�
HDUQHU�IRU�D�VXUYLYLQJ�VSRXVH�WR�UHFHLYH�EHQHILWV��7KH�'LVWULFW�&RXUW�KHOG�MXULVGLFWLRQ�ZDV�SURSHU�
XQGHU����8�6�&����������WKH�JHQHUDO�)HGHUDO�TXHVWLRQ�MXULVGLFWLRQDO�VWDWXWH���FHUWLILHG�WKH�FODVV��DQG�
KHOG� WKH� UHJXODWLRQ� XQFRQVWLWXWLRQDO�� 2Q� GLUHFW� DSSHDO�� WKH� 6XSUHPH� &RXUW� UHYHUVHG�� ILQGLQJ�
MXULVGLFWLRQ�OD\�XQGHU����8�6�&��������LQVWHDG��7KDW�VWDWXWH�UHTXLUHV�D�ILQDO�GHFLVLRQ�DIWHU�D�KHDULQJ�
E\� WKH� 6HFUHWDU\� RI� +HDOWK� DQG� +XPDQ� 6HUYLFHV� EHIRUH� FODLPDQWV� FDQ� DSSHDO� DGYHUVH� 6RFLDO�
6HFXULW\�GHFLVLRQV�WR�D�GLVWULFW�FRXUW��7KH�&RXUW�FRQFOXGHG�WKH�'LVWULFW�&RXUW�HUUHG�E\�FHUWLI\LQJ�D�
FODVV�WKDW�LQFOXGHG�FODLPDQWV�ZKR�KDG�not yet filed an application for benefits�EHFDXVH��WKH�>FODVV@�
FRPSODLQW�ZDV�GHILFLHQW�LQ�WKDW�LW�FRQWDLQ>HG@�QR�DOOHJDWLRQV�WKDW�>FODLPDQWV@�KD>G@�HYHQ�ILOHG�DQ�
DSSOLFDWLRQ�ZLWK�WKH�6HFUHWDU\��PXFK�OHVV�WKDW�KH�KDV�UHQGHUHG�DQ\�GHFLVLRQ��ILQDO�RU�RWKHUZLVH���
%XW�� WKH�&RXUW�ZHQW� RQ� WR� DOVR� KROG� WKDW� WKH�'LVWULFW�&RXUW� GLG� QRW� HUU� LQ� FHUWLI\LQJ� D� FODVV� RI�
FODLPDQWV� ZKR� had filed a benefits application but had not yet been afforded a hearing²D�
QRQMXULVGLFWLRQDO� UHTXLUHPHQW�RI�������J���7KH�&RXUW� UHDVRQHG� WKDW� WKH�H[KDXVWLRQ� UHTXLUHPHQW�
ZDV�QRW�QHFHVVDU\�ZKHQ�WKH�LVVXH�ZDV�RQH�WKDW�ZRXOG�EH�IXWLOH�WR�EULQJ�EHIRUH�DQ�DJHQF\��:KHQ�
UHDG�LQ�LVRODWLRQ��Salfi�LV�FOHDUO\�GLVDGYDQWDJHRXV�WR�WKH�SURSRVHG�FODVV�PHPEHUV�ZKR�GR�QRW�KDYH�
ILQDO�%RDUG�GHFLVLRQV��+RZHYHU��DV�ZH�ZLOO�VHH��WKH�ODFN�RI�D�ILQDO�DJHQF\�GHFLVLRQ�IRU�HDFK�RI�D�
SURSRVHG�FODVV
V�PHPEHUV�ZDV�QRW�D�FRQFHUQ�IRU�WKH�&RXUW����\HDUV�ODWHU�LQ�City of New York��
�
� $OWKRXJK�WKH�6HFUHWDU\�DUJXHV�Yamasaki�ZHLJKV�DJDLQVW�RXU�KDYLQJ�MXULVGLFWLRQ�RYHU�WKH�
SURSRVHG�FODVV��ZH�ILQG�LW�LQDSSRVLWH��7KHUH��WKH�6XSUHPH�&RXUW�ZDV�FRQIURQWHG�ZLWK�D�QDWLRQZLGH�
FODVV�RI�6RFLDO�6HFXULW\�FODLPDQWV�ZKRP�WKH�*RYHUQPHQW�KDG�RYHUSDLG��7KH�*RYHUQPHQW�VRXJKW�
WR�UHFRXS�WKRVH�RYHUSD\PHQWV�E\�ZLWKKROGLQJ�WKH�UHVSRQGHQWV
� IXWXUH�EHQHILWV��7KH�UHVSRQGHQWV�
UHTXHVWHG� UHFRQVLGHUDWLRQ� RU� ZDLYHU� RI� WKH� UHFRXSPHQW�� 7ZR� GLVWULFW� FRXUWV� WKHQ� FHUWLILHG� D�
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QDWLRQZLGH�FODVV�RI�FODLPDQWV�DQG�JUDQWHG�LQMXQFWLYH�UHOLHI�UHTXLULQJ�WKH�$JHQF\�WR�SURYLGH�HYHU\�
FODVV�PHPEHU�ZLWK�D�SUH�UHFRXSPHQW�RUDO�KHDULQJ��2Q�DSSHDO��WKH�&RXUW�RI�$SSHDOV�IRU�WKH�1LQWK�
&LUFXLW� DIILUPHG�� 7KH� 6XSUHPH� &RXUW� QHHGHG� WR� GHWHUPLQH�� DPRQJ� RWKHU� WKLQJV�� ZKHWKHU�
VHFWLRQ�����J���SHUPLWV�D�IHGHUDO�GLVWULFW�FRXUW�WR�FHUWLI\�D�QDWLRQZLGH�FODVV�DQG�JUDQW�LQMXQFWLYH�
UHOLHI���7KH�&RXUW�FRQFOXGHG� LW�GLG�� UHDVRQLQJ�&RQJUHVV�ZRXOG�KDYH�H[SOLFLWO\�SURVFULEHG�FODVV�
DFWLRQV�LQ�WKH�6RFLDO�6HFXULW\�FRQWH[W�LI�LW�KDG�LQWHQGHG�WR�GR�VR��Yamasaki�LV�UHOHYDQW�KHUH�RQO\�WR�
WKH�H[WHQW�WKH�&RXUW�GLVFXVVHV�WKH�relief�JUDQWHG��QRW�WKH�ORZHU�FRXUWV
�MXULVGLFWLRQ��7KH�&RXUW�KHOG�
�>Z@LWK�UHVSHFW�WR�WKDW�UHOLHI��WKH�FODVVHV�FHUWLILHG�ZHUH�SODLQO\�WRR�EURDG��DV�ERWK�FODVVHV��LQFOXGHG�
SHUVRQV�ZKR�KDG�QRW�ILOHG�UHTXHVWV�IRU�UHFRQVLGHUDWLRQ�RU�ZDLYHU�LQ�WKH�SDVW�DQG�ZRXOG�QRW�GR�VR�
LQ� WKH� IXWXUH��� %XW� WKDW� GLVFXVVLRQ� ZDV� QRW� NH\� WR� WKH� &RXUW
V� KROGLQJ�� DV� LW� H[SODLQHG�� �7KH�
6HFUHWDU\
V�REMHFWLRQ�WR�WKH�FODVV�GHILQLWLRQ�LV�ZHOO�WDNHQ��EXW�LW�SURYLGHV�QR�EDVLV�IRU�DOWHULQJ�WKH�
UHOLHI�DFWXDOO\�JUDQWHG�LQ�WKLV�FDVH�������8�6��DW������7KXV��Yamasaki VKHGV�QR�OLJKW�RQ�WKH�TXHVWLRQ�
EHIRUH�XV��
�
� City of New York��KRZHYHU��EHDUV�D�VWULNLQJ�VLPLODULW\�WR�WKH�PDWWHU�EHIRUH�XV��7KHUH��WKH�
6XSUHPH�&RXUW�FRQVLGHUHG�D�FODVV�RI�FODLPDQWV�FKDOOHQJLQJ�DQ�LQWHUQDO�SROLF\�RI�WKH�6RFLDO�6HFXULW\�
$GPLQLVWUDWLRQ�WKDW�RSHUDWHG�WR�GHQ\�RWKHUZLVH�GHVHUYLQJ�FODLPDQWV�EHQHILWV�WR�ZKLFK�WKH\�ZHUH�
HQWLWOHG���7KH�JUDYDPHQ�RI�UHVSRQGHQWV
�FRPSODLQW�ZDV�WKDW�SHWLWLRQHUV�KDG�DGRSWHG�DQ�XQODZIXO��
XQSXEOLVKHG�SROLF\�XQGHU�ZKLFK�FRXQWOHVV�GHVHUYLQJ�FODLPDQWV�ZHUH�GHQLHG�EHQHILWV���7KH�'LVWULFW�
&RXUW�IRXQG�WKH�*RYHUQPHQW
V�LQWHUQDO�SROLF\�LQYDOLG�DQG�FHUWLILHG�D�FODVV�WKDW�LQFOXGHG�ERWK��L��
FODLPDQWV�ZKR�KDG�QRW�DSSHDOHG�6RFLDO�6HFXULW\
V�GHFLVLRQ�ZLWKLQ�WKH�UHTXLUHG����GD\�WLPHIUDPH��
WKXV�UHTXLULQJ�HTXLWDEOH�WROOLQJ��DQG��LL��FODLPDQWV�ZKR�KDG�QRW�UHFHLYHG�D�ILQDO�DJHQF\�GHFLVLRQ��
7KH�&RXUW�RI�$SSHDOV�IRU�WKH�6HFRQG�&LUFXLW�DIILUPHG������8�6��DW������
�
� 7KH�6XSUHPH�&RXUW�JUDSSOHG�ZLWK� WZR� LVVXHV� LQ�City of New York��7KH�ILUVW��ZKLFK�ZH�
GLVFXVV�HOVHZKHUH�LQ�WKLV�RUGHU��FRQFHUQHG�ZKHWKHU�WKH�'LVWULFW�&RXUW�HUUHG�E\�HTXLWDEO\�WROOLQJ�WKH�
VWDWXWH�RI�OLPLWDWLRQV�IRU�FODVV�PHPEHUV�ZKR�KDG�QRW�WLPHO\�DSSHDOHG�WKH�*RYHUQPHQW
V�GHFLVLRQ��
7KH�VHFRQG�LVVXH��KRZHYHU��FRQFHUQHG�ZKHWKHU�WKH�'LVWULFW�&RXUW�ODFNHG�MXULVGLFWLRQ�WR�FHUWLI\�D�
FODVV� WKDW� LQFOXGHG� FODLPDQWV� ZKR� KDG� QRW� UHFHLYHG� D� ILQDO� DJHQF\� GHFLVLRQ�� DV� UHTXLUHG� E\�
VHFWLRQ�����J���,Q�Salfi��WKH�&RXUW�FDOOHG�WKLV�UHTXLUHPHQW��FHQWUDO�WR�WKH�UHTXLVLWH�JUDQW�RI�VXEMHFW�
PDWWHU�MXULVGLFWLRQ��DQG��WKXV��FODLPDQWV�ZLWKRXW�D�ILQDO�GHFLVLRQ�FRXOG�QRW�EH�FHUWLILHG�DV�SDUW�RI�D�
FODVV������8�6��DW������%XW�WKLV�WLPH��LQ�City of New York��WKH�&RXUW�FRQFOXGHG�VHFWLRQ�����J��ZDV�
not�D�EDU�WR�FODVV�FHUWLILFDWLRQ��HYHQ�IRU�FODLPDQWV�ZKR�KDG�QRW�UHFHLYHG�D�ILQDO�GHFLVLRQ��7KLV�ZDV�
VR�EHFDXVH��L��WKH�FODVV�FODLPV�ZHUH��FROODWHUDO�WR�WKH�FODLPV�IRU�EHQHILWV�WKDW�FODVV�PHPEHUV�KDG�
SUHVHQWHG� DGPLQLVWUDWLYHO\��� �LL�� �WKH� FODLPDQWV� �� �� �� ZRXOG� EH� LUUHSDUDEO\� LQMXUHG� ZHUH� WKH�
H[KDXVWLRQ�UHTXLUHPHQW�QRZ�HQIRUFHG�DJDLQVW�WKHP���DQG��LLL���>W@KH�SXUSRVHV�RI�H[KDXVWLRQ�ZRXOG�
QRW�EH�VHUYHG�E\�UHTXLULQJ�WKHVH�FODVV�PHPEHUV�WR�H[KDXVW�DGPLQLVWUDWLYH�UHPHGLHV���7KH�&RXUW�
IXUWKHU�H[SODLQHG�WKH�FODVV�
�

VWDQG>V@�RQ�D�GLIIHUHQW�IRRWLQJ�IURP�RQH�DUJXLQJ�PHUHO\�WKDW�DQ�DJHQF\�LQFRUUHFWO\�
DSSOLHG�LWV�UHJXODWLRQ��5DWKHU��WKH�'LVWULFW�&RXUW�IRXQG�D�V\VWHPZLGH��XQUHYHDOHG�
SROLF\� WKDW� ZDV� LQFRQVLVWHQW� LQ� FULWLFDOO\� LPSRUWDQW� ZD\V� ZLWK� HVWDEOLVKHG�
UHJXODWLRQV��1RU�GLG�WKLV�SROLF\�GHSHQG�RQ�WKH�SDUWLFXODU�IDFWV�RI�WKH�FDVH�EHIRUH�LW��
UDWKHU�� WKH�SROLF\�ZDV�LOOHJDO�SUHFLVHO\�EHFDXVH�LW� LJQRUHG�WKRVH�IDFWV�� �� �� ��8QGHU�
WKHVH�XQLTXH�FLUFXPVWDQFHV�� WKHUH�ZDV�QRWKLQJ� WR�EH�JDLQHG� IURP�SHUPLWWLQJ� WKH�
FRPSLODWLRQ�RI�D�GHWDLOHG�IDFWXDO�UHFRUG��RU�IURP�DJHQF\�H[SHUWLVH��
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�
,Q�DGGLWLRQ��WKH�UHOLHI�DIIRUGHG�E\�WKH�'LVWULFW�&RXUW�LV�IXOO\�FRQVLVWHQW�ZLWK�

WKH�SROLFLHV�XQGHUO\LQJ�H[KDXVWLRQ��7KH�FRXUW�GLG�QRW�RUGHU�WKDW�FODVV�PHPEHUV�EH�
SDLG�EHQHILWV��1RU�GRHV�LWV�GHFLVLRQ�LQ�DQ\�ZD\�LQWHUIHUH�ZLWK�WKH�DJHQF\
V�UROH�DV�
WKH�XOWLPDWH�GHWHUPLQHU�RI�HOLJLELOLW\�XQGHU� WKH� UHOHYDQW� VWDWXWHV�DQG� UHJXODWLRQV��
,QGHHG��E\�RUGHULQJ�VLPSO\�WKDW�WKH�FODLPV�EH�UHRSHQHG�DW�WKH�DGPLQLVWUDWLYH�OHYHO��
WKH�'LVWULFW�&RXUW�VKRZHG�SURSHU�UHVSHFW�IRU�WKH�DGPLQLVWUDWLYH�SURFHVV��,W�GLG�QR�
PRUH� WKDQ� WKH� DJHQF\�ZRXOG�KDYH�EHHQ� FDOOHG�XSRQ� WR�GR�KDG� LW�� LQVWHDG�RI� WKH�
'LVWULFW�&RXUW��EHHQ�DOHUWHG�WR�WKH�FKDUJH�WKDW�DQ�XQGLVFORVHG�SURFHGXUH�ZDV�LOOHJDO�
DQG�KDG�LPSURSHUO\�UHVROYHG�LQQXPHUDEOH�FODLPV��

�
����8�6��DW������
�
� 7KH�&RXUW�DOVR�IRXQG�LWV�GHFLVLRQ�LQ�Mathews v. Eldridge�GLVSRVLWLYH��7KHUH��WKH�&RXUW�KHOG�
�FDVHV�PD\�DULVH�ZKHUH�D�FODLPDQW
V�LQWHUHVW�LQ�KDYLQJ�D�SDUWLFXODU�LVVXH�UHVROYHG�SURPSWO\�LV�VR�
JUHDW� WKDW�GHIHUHQFH� WR� WKH�DJHQF\
V� MXGJPHQW� LV� LQDSSURSULDWH�������8�6�������������������7KH�
&RXUW� LQ�City of New York� H[SODLQHG� WKDW� �>W@ZR� IDFWRUV� LQIOXHQFHG� WKH�&RXUW
V� MXGJPHQW� WKDW�
Eldridge ZDV� D� FDVH� LQ� ZKLFK� GHIHUHQFH� WR� WKH� >$@JHQF\
V� GHWHUPLQDWLRQ� RI� ILQDOLW\� ZDV� QRW�
QHFHVVDU\��)LUVW��WKH�FRQVWLWXWLRQDO�FKDOOHQJH�EURXJKW�WKHUH�ZDV�
HQWLUHO\�FROODWHUDO�WR�>D@�VXEVWDQWLYH�
FODLP� RI� HQWLWOHPHQW�
� 6HFRQG�� WKH� FODLP� UHVWHG� 
RQ� WKH� SURSRVLWLRQ� WKDW� IXOO� UHOLHI� FDQQRW� EH�
REWDLQHG
�>DV�D�UHVXOW�RI�WKH�GLVWULFW�FRXUW
V�GHFLVLRQ@�������8�6��DW������FLWDWLRQ�RPLWWHG���TXRWLQJ�
Eldridge������8�6��DW����������7KH�City of New York�&RXUW�ZDV��HVSHFLDOO\�VHQVLWLYH�WR�WKLV�NLQG�
RI� KDUP�ZKHUH� WKH�*RYHUQPHQW� VHHNV� WR� UHTXLUH� FODLPDQWV� WR� H[KDXVW� DGPLQLVWUDWLYH� UHPHGLHV�
PHUHO\�WR�HQDEOH�WKHP�WR�UHFHLYH�WKH�SURFHGXUH�WKH\�VKRXOG�KDYH�EHHQ�DIIRUGHG�LQ�WKH�ILUVW�SODFH���
Id.�DW������7KH�SXUSRVHV�RI�H[KDXVWLRQ�LQFOXGH��L��SHUPLWWLQJ�HYLGHQWLDU\�GHYHORSPHQW���LL��DOORZLQJ�
WKH�DJHQF\�WR�EULQJ�LWV�H[SHUWLVH�WR�EHDU�RQ�DQ�LVVXH�EHIRUH�MXGLFLDO�UHYLHZ��DQG��LLL��JLYLQJ�GXH�
UHVSHFW�WR�WKH�DJHQF\
V�HVWDEOLVKHG�SURFHGXUHV� City of New York������8�6��DW������
�
� City of New York� WHOOV� XV� DQ� DGPLQLVWUDWLYH� H[KDXVWLRQ�RI�UHPHGLHV� UHTXLUHPHQW� FDQ�EH�
ZDLYHG�ZKHUH��L�� WKH�FKDOOHQJHG�FRQGXFW� LV�FROODWHUDO� WR� D�FODLP�IRU�EHQHILWV�� �LL��HQIRUFLQJ� WKH�
H[KDXVWLRQ�UHTXLUHPHQW�ZRXOG�LUUHSDUDEO\�KDUP�WKH�FODLPDQW��DQG��LLL��WKH�SXUSRVHV�RI�H[KDXVWLRQ�
ZRXOG�QRW�EH�VHUYHG�E\�LWV�HQIRUFHPHQW��7XUQLQJ�WR�WKH�LQVWDQW�DSSHDO��ZH�KROG�ZH�KDYH�MXULVGLFWLRQ�
WR�FHUWLI\�D�FODVV�DFWLRQ�WKDW�LQFOXGHV�PHPEHUV�ZKR�GR�QRW�KDYH�D�ILQDO�%RDUG�GHFLVLRQ�SURYLGHG��L��
WKH�FKDOOHQJHG�FRQGXFW�LV�FROODWHUDO�WR�WKH�FODVV�UHSUHVHQWDWLYH
V�DGPLQLVWUDWLYHO\�H[KDXVWHG�FODLP�
IRU�EHQHILWV²L�H���WKH�FODVV�UHSUHVHQWDWLYH�KDV�REWDLQHG�D�ILQDO�%RDUG�GHFLVLRQ���LL��HQIRUFLQJ�WKH�
H[KDXVWLRQ� UHTXLUHPHQW�ZRXOG� LUUHSDUDEO\� KDUP� WKH� FODVV�� DQG� �LLL�� WKH� SXUSRVHV� RI� H[KDXVWLRQ�
ZRXOG�QRW�EH�VHUYHG�E\�LWV�HQIRUFHPHQW��
�
� $SSO\LQJ�WKLV�WHVW�KHUH��ZH�KDYH�MXULVGLFWLRQ�RYHU�WKH�SURSRVHG�FODVV�DQG�ZLOO�QRW�UHTXLUH�
H[KDXVWLRQ�RI�DGPLQLVWUDWLYH�UHPHGLHV�E\�HDFK�DQG�HYHU\�FODVV�PHPEHU��)LUVW��MXULVGLFWLRQ�RYHU�0U��
6NDDU
V�DSSHDO�LV�SURSHU�XQGHU�VHFWLRQ������D���IRU�KH�KDV�H[KDXVWHG�KLV�DGPLQLVWUDWLYH�UHPHGLHV��
DQG�WKH�FKDOOHQJHG�FRQGXFW�LV�FROODWHUDO�WR�ERWK�KLV�DQG�WKH�XQQDPHG�FODVV�PHPEHUV
�EHQHILWV�FODLPV�
EHFDXVH�JUDQWLQJ�WKH�UHTXHVWHG�UHOLHI�ZRXOG�QRW�EH�DQ��RUGHU�WKDW�FODVV�PHPEHUV�EH�SDLG�EHQHILWV���
City of New York�� ����8�6�� DW� ����� �>$@� FODLP� LV� FROODWHUDO� ZKHQ� WKH� 
SODLQWLIIV
� FODLPV� DUH�
HVVHQWLDOO\� WR� WKH� SROLF\� LWVHOI�� QRW� LWV� DSSOLFDWLRQ� WR� WKHP�� QRU� WR� WKH� XOWLPDWH� VXEVWDQWLYH�
GHWHUPLQDWLRQ�RI�WKHLU�EHQHILWV�
��Stengel v. Callahan������)��6XSS��������������1�'��,OO��������
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�TXRWLQJ�Johnson v. Sullivan������)��G������������WK�&LU����������6HFRQG��WKH�DOOHJHG�KDUP�KHUH��
LI�VKRZQ�WR�EH�WUXH��LV�SUHFLVHO\�WKH�W\SH�RI��KDUP�ZKHUH�WKH�*RYHUQPHQW�VHHNV�WR�UHTXLUH�FODLPDQWV�
WR�H[KDXVW�DGPLQLVWUDWLYH�UHPHGLHV�PHUHO\�WR�HQDEOH�WKHP�WR�UHFHLYH�WKH�SURFHGXUH�WKH\�VKRXOG�
KDYH�EHHQ�DIIRUGHG�LQ�WKH�ILUVW�SODFH��WKH�6XSUHPH�&RXUW�ZDV�FRQFHUQHG�ZLWK�LQ�City of New York��
����8�6��DW������$QG��ILQDOO\��WKH�SXUSRVHV�RI�H[KDXVWLRQ�ZRXOG�QRW�EH�VHUYHG�E\�HQIRUFHPHQW�RI�
VHFWLRQ������D�
V� H[KDXVWLRQ� UHTXLUHPHQW� RQ� WKH� XQQDPHG� FODVV� PHPEHUV�� 7KH� SDUWLHV� KDYH�
FRPSLOHG�DQG�DJUHHG�RQ�D�GHWDLOHG�IDFWXDO�UHFRUG�FRQWDLQLQJ�WKH�%RDUG
V�ILQGLQJV�DQG�FRQFOXVLRQV��
9$�� WKURXJK� WKH�%RDUG�� KDV� EURXJKW� LWV� DJHQF\� H[SHUWLVH� WR� EHDU� E\� SURYLGLQJ� D� VXSSOHPHQWDO�
VWDWHPHQW� RI� UHDVRQV� RU� EDVHV� DGGUHVVLQJ� 0U�� 6NDDU
V� FKDOOHQJH� WR� ��������� See generally�
6HFUHWDU\
V�0DU������������5HVS��$QG��LI�WKH�UHTXHVWHG�UHOLHI�LV�JUDQWHG��RXU�RUGHU�ZRXOG�QRW��LQ�
DQ\�ZD\� LQWHUIHUH� ZLWK� WKH� >$@JHQF\
V� UROH� DV� WKH� XOWLPDWH� GHWHUPLQHU� RI� HOLJLELOLW\� XQGHU� WKH�
UHOHYDQW� VWDWXWHV�DQG� UHJXODWLRQV���See�City of New York������8�6��DW������7KXV��ZH�ZDLYH� WKH�
H[KDXVWLRQ�UHTXLUHPHQW�IRU�WKH�3UHVHQW�)XWXUH�DQG�)XWXUH�)XWXUH�&ODLPDQWV��SHUPLWWLQJ�WKHP�WR�EH�
LQFOXGHG�LQ�WKH�SURSRVHG�FODVV��
�
� 2XU� UHDGLQJ�RI� WKLV�FDVHODZ� LV�FRQVLVWHQW�ZLWK�FODVV�DFWLRQ�DGMXGLFDWLRQ� LQ� WKH�YHWHUDQV
�
EHQHILWV�FRQWH[W�EHIRUH�WKH�9-5$
V�HQDFWPHQW��)RU�H[DPSOH��WKH�ODFN�RI�ILQDO�%RDUG�GHFLVLRQV�ZDV�
QRW�DQ�LPSHGLPHQW�WR�SUH�9-5$�FODVV�FHUWLILFDWLRQ�LQ�Nehmer��7KHUH��D�GLVWULFW�FRXUW�FHUWLILHG�D�
FODVV�RI�YHWHUDQV�FKDOOHQJLQJ�9$
V�LPSOHPHQWDWLRQ�RI����8�6�&���������WKH�'LR[LQ�DQG�5DGLDWLRQ�
([SRVXUH�&RPSHQVDWLRQ�$FW��HYHQ�WKRXJK��>Q@RQH�RI�WKH�QDPHG�SODLQWLIIV�SUHVHQWHG�WKH�FODLPV�
UDLVHG�LQ�WKLV�ODZVXLW�WR�WKH�9$��HLWKHU�GXULQJ�WKHLU�LQGLYLGXDO�FODLP�DGMXGLFDWLRQV�RU�LQ�D�SHWLWLRQ�
IRU�UXOHPDNLQJ>�@��7KH�FRXUW�UHDVRQHG�WKH�FODVV�PHPEHUV�GLG�QRW�QHHG�WR�H[KDXVW�DGPLQLVWUDWLYH�
UHPHGLHV�EHFDXVH��L��DOWKRXJK�9$�PD\�KDYH�KDG�H[SHUWLVH�LQ�FUHDWLQJ�LWV�SURFHGXUHV���LW�GRHV�QRW�
SRVVHVV�SDUWLFXODU�H[SHUWLVH�LQ�GHWHUPLQLQJ�ZKDW�SURFHGXUHV�DGKHUH�WR�WKH�VWDWXWRU\�PDQGDWH�RI�WKH�
'LR[LQ�$FW�DQG�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW����LL��D�IXOO�UHFRUG�ZRXOG�EH�DYDLODEOH�WKURXJK�
GLVFRYHU\���LLL���WKH�&RXUW
V�KHDULQJ�RI�WKH�SODLQWLII
V�FODLPV�ZLOO�QRW�HQJHQGHU�GLVUHVSHFW�IRU�WKH�
>$@JHQF\
V� SURFHGXUHV��� �LY�� WKH� OLNHOLKRRG� RI� WKH� SODLQWLII
V� VXFFHVV� E\� H[KDXVWLQJ� WKHLU�
DGPLQLVWUDWLYH�UHPHGLHV�ZDV��ORZ��EHFDXVH��WKH�9$�LWVHOI�KDV�DGRSWHG�D�V\VWHP�ZLGH�SROLF\��DQ\�
HUURUV�FRPPLWWHG�LQ�DGRSWLQJ�WKH�SROLF\�ZHUH�PDGH�E\�WKH�9$�LWVHOI��QRW�DQ�LQGLYLGXDO�IDFW�ILQGHU���
�Y���WKH�FODVV�DWWDFN�RQ�WKH�9$
V�SURFHGXUDO�LUUHJXODULWLHV�LV�GLVWLQFW�IURP�DQ\�LQGLYLGXDO
V�DWWDFN�
RQ�WKHLU�GHQLDO�RI�EHQHILWV���DQG��YL��UHTXLULQJ�H[KDXVWLRQ�RI�UHPHGLHV�ZRXOG�SODFH�D��VXEVWDQWLDO�
EXUGHQ��RQ�WKH�FODVV�PHPEHUV��Nehmer������)�5�'��DW������Nehmer��ZKLFK�SUHGDWHG�WKH�9-5$��
WKXV� ILWV� ZLWK� RXU� KROGLQJ� WRGD\� DQG�� DJDLQ�� WKHUH� LV� �QR� SHUVXDVLYH� LQGLFDWLRQ� WKDW� &RQJUHVV�
LQWHQGHG� WR� remove� FODVV� DFWLRQ� SURWHFWLRQ� IRU� YHWHUDQV�ZKHQ� LW� HQDFWHG� WKH�9-5$���Monk II��
����)��G�DW�������HPSKDVLV�LQ�RULJLQDO���
�
LLL��7KLV�&RXUW�LV�WKH�DSSURSULDWH�IRUXP�WR�KHDU�FKDOOHQJHV�WKDW�DUH�FROODWHUDO�WR�D�EHQHILWV�FODLP��
�
� 7KH� UHPDLQLQJ�FODVV�FODLP�KHUH� LV� FROODWHUDO� WR�0U��6NDDU
V�FODLP� IRU�EHQHILWV��9HWHUDQV�
FDQQRW� SUHHPSWLYHO\� EULQJ� VXFK� FROODWHUDO� FODLPV� WR� 9$� VHHNLQJ� RQO\� WR� LQYDOLGDWH� D� VSHFLILF�
SURFHGXUH� RU� SUDFWLFH�� ,QVWHDG�� WKHLU� RQO\� DYHQXH� ZRXOG� EH� WR� SURFHHG� WR� H[KDXVW� WKHLU�
DGPLQLVWUDWLYH�UHPHGLHV�E\�DVNLQJ�WKH�%RDUG�WR�SURYLGH�UHOLHI�LW�LV�SRZHUOHVV�WR�JLYH��See����8�6�&��
�������F���%RDUG�GHFLVLRQV�DUH��ERXQG�E\�WKH�UHJXODWLRQV�RI�WKH�'HSDUWPHQW����&RQJUHVV�FDQQRW�
KDYH�LQWHQGHG�VXFK�D�UHVXOW��5HTXLULQJ�HYHU\�FODVV�PHPEHU�WR�KDYH�D�ILQDO�%RDUG�GHFLVLRQ�ZKHQ�
WKH�%RDUG�LV�SRZHUOHVV�WR�SURYLGH�WKH�UHOLHI�VRXJKW�GRHV�QRW�FRPSRUW�ZLWK�WKH�SULQFLSOH�WKDW��ZKHQ�
LQWHUSUHWLQJ�VWDWXWRU\� ILQDOLW\� UHTXLUHPHQWV�� �>W@KH�SUHYDLOLQJ� UXOH�RI�FRQVWUXFWLRQ� LV� WKDW�FUXFLDO�
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FROODWHUDO�FODLPV�VKRXOG�QRW�EH�ORVW�DQG�WKDW�LUUHSDUDEOH�KDUP�VKRXOG�EH�DYRLGHG���Mental Health 
Ass'n of Minn. v. Heckler������)��G������������WK�&LU���������,I�YHWHUDQV�FDQQRW�DJJUHJDWH�DFWLRQV�
WR� FROODWHUDOO\� FKDOOHQJH� DOOHJHG� V\VWHPLF�ZURQJGRLQJ� EHIRUH� XV��ZKHUH� VKRXOG� WKH\� VHHN� VXFK�
UHYLHZ"�,W�LV�QRW�HQRXJK�WR�VD\�3DORPDUHV�YHWHUDQV�LQVWHDG�VKRXOG�KDYH�SHWLWLRQHG�IRU�UXOHPDNLQJ�
ZKHQ�WKH�UHJXODWLRQV�DW�LVVXH�ZHUH�GUDIWHG��See����8�6�&��������H���,I�WKH�FODVV�FODLP�LV�SURYHQ��
YHWHUDQV�FRXOG�QRW�KDYH�NQRZQ�DQG�VKRXOG�QRW�EH�UHTXLUHG�WR�KDYH�NQRZQ�WKHLU�EHQHILWV�FODLPV�
ZRXOG�EH�VXEMHFW�WR�D�OHJDOO\�LQYDOLG�SURFHVV��7KXV��WKLV�&RXUW�LV�WKH�DSSURSULDWH�IRUXP�WR�KHDU�WKHLU�
FROODWHUDO�FKDOOHQJHV�WR�EHQHILWV�FODLPV��
�
� +DYLQJ�FRQFOXGHG�WKH�3UHVHQW��3UHVHQW�)XWXUH��DQG�)XWXUH�)XWXUH�&ODLPDQWV�DUH�PHPEHUV�
RI�WKH�SURSRVHG�FODVV��ZH�QH[W�FRQVLGHU�WKH�([SLUHG�&ODLPDQWV��
�

2. The Expired Claimants 
�
� 7KH� ([SLUHG� &ODLPDQWV� UHTXLUH� D� GLIIHUHQW� DQDO\VLV� EHFDXVH� WKH\� UHFHLYHG� ILQDO� %RDUG�
GHFLVLRQV�EXW�GLG�QRW�DSSHDO�WKHP�WR�WKLV�&RXUW��0U��6NDDU�DVNV�XV�WR�H[HUFLVH�RXU�GLVFUHWLRQ�DQG�
ZDLYH� VHFWLRQ������D�
V� ����GD\� 1RWLFH� RI� $SSHDO� ILOLQJ� UHTXLUHPHQW�� DOORZLQJ� WKHLU� H[SLUHG�
EHQHILWV�FODLPV�WR�EH�UHYLYHG�EHIRUH�XV��DJJUHJDWHG�DV�SDUW�RI�WKH�SURSRVHG�FODVV��DQG�WKHQ��LI�WKH�
FODVV�SUHYDLOV�RQ�WKH�PHULWV��UHWXUQHG�WR�WKH�$JHQF\�IRU�UHDGMXGLFDWLRQ��See�$SSHOODQW
V�0DU������
������5HVS��DW������Vee also Bove v. Shinseki� ���9HW�$SS�������������������SHU�FXULDP�RUGHU���
overruled on other grounds by Dixon v. McDonald������)��G������)HG��&LU���������:H�GHFOLQH�WR�
GR�VR��
�
� $V�WKH�6XSUHPH�&RXUW�H[SODLQHG�LQ�Henderson��VHFWLRQ������D�
V�����GD\�DSSHDO�ZLQGRZ�
IRU�REWDLQLQJ�UHYLHZ�EHIRUH�WKLV�&RXUW��GRHV�QRW�KDYH�MXULVGLFWLRQDO�DWWULEXWHV��EXW�QRQHWKHOHVV�ZDV�
�DQ�LPSRUWDQW�SURFHGXUDO�UXOH���OHDYLQJ�LW�WR�XV�WR�GHWHUPLQH�ZKHWKHU�DQG�ZKHQ�ZDLYHU�DSSOLHG��
����8�6�� DW� ����� ,Q�Bove��ZH�H[SODLQHG�ZDLYHU� LV�ZDUUDQWHG� �ZKHQ�FLUFXPVWDQFHV�SUHFOXGHG�D�
WLPHO\� ILOLQJ� GHVSLWH� WKH� H[HUFLVH� RI� GXH� GLOLJHQFH��� ���9HW�$SS�� DW� ����� 7KRVH� FLUFXPVWDQFHV�
LQFOXGH� ���� PHQWDO� LOOQHVV� WKDW� UHQGHUV� RQH� LQFDSDEOH� RI� KDQGOLQJ� RQH
V� RZQ� DIIDLUV� RU� RWKHU�
H[WUDRUGLQDU\� FLUFXPVWDQFHV� EH\RQG� RQH
V� FRQWURO�� ���� UHOLDQFH�RQ� LQFRUUHFW� VWDWHPHQWV� E\�9$�
RIILFLDOV��RU�����PLVILOLQJV�DW�WKH�UHJLRQDO�RIILFHV�RU�WKH�%RDUG��See, e.g.��Brandenburg v. Principi��
����)��G�������������)HG��&LU���������PLVILOLQJ���Barrett v. Principi������)��G�������������)HG��
&LU���������PHQWDO� LOOQHVV���Bailey v. West������)��G����������������)HG��&LU���������HQ�EDQF��
�LQFRUUHFW� VWDWHPHQW� E\� 9$� RIILFLDO��� McCreary v. Nicholson�� ���9HW�$SS�� ���� �������
�H[WUDRUGLQDU\�FLUFXPVWDQFHV���%XW�WKLV�LV�QRW�DQ�H[KDXVWLYH�OLVW�EHFDXVH�WKHUH�DUH�QR�EULJKW�OLQH�
UXOHV� LQ� WKH� HTXLWDEOH� WROOLQJ� FRQWH[W�� $V� WKH� )HGHUDO� &LUFXLW� UHFHQWO\� UHPLQGHG� XV�� �WKH�
H[WUDRUGLQDU\� FLUFXPVWDQFHV� HOHPHQW� >RI� HTXLWDEOH� WROOLQJ@� QHFHVVDULO\� UHTXLUHV� D� FDVH�E\�FDVH�
DQDO\VLV� DQG�QRW� D� FDWHJRULFDO� GHWHUPLQDWLRQ���James v. White�� ����)��G� ����������� �)HG��&LU��
��������
�
� 7KH�6XSUHPH�&RXUW�GHDOW�ZLWK�D�VLPLODU�LVVXH�LQ�City of New York��5HFDOO�WKHUH�WKH�&RXUW�
XSKHOG� FHUWLILFDWLRQ� RI� D� FODVV� RI� 6RFLDO� 6HFXULW\� FODLPDQWV� WKDW� LQFOXGHG� WKRVH� ZKR� KDG� QRW�
�������������������������������������������������

��*LYHQ�WKH�FDVH�E\�FDVH�DQDO\VLV�HTXLWDEOH�WROOLQJ�UHTXLUHV�DQG�WKH�SURKLELWLQJ�RI�WKH�XVH�RI�FDWHJRULFDO�UXOHV�
XQGHU�James��LW�LV�GLIILFXOW�WR�VHH�KRZ�HTXLWDEOH�WROOLQJ�PDWWHUV�FRXOG�EH�UHVROYHG�WKURXJK�DJJUHJDWH�DFWLRQ��:H�OHDYH�
IRU�DQRWKHU�GD\�ZKHWKHU�VXFK�D�FODVV�ZRXOG�EH�DSSURSULDWH��EXW�WKH�XQFHUWDLQW\�RQ�WKDW�TXHVWLRQ�LV�DQ�DGGLWLRQDO�UHDVRQ�
WR�H[FOXGH�WKH�([SLUHG�&ODLPDQWV�IURP�WKH�FODVV�KHUH��

APPX23

Case: 21-1757      Document: 21     Page: 82     Filed: 07/16/2021



���

DSSHDOHG�DGYHUVH�EHQHILWV�GHWHUPLQDWLRQV�ZLWKLQ�WKH�UHOHYDQW�DSSHDO�ZLQGRZ������8�6��DW������7KH�
&RXUW� FRQFOXGHG� HTXLWDEOH� WROOLQJ�ZDV�ZDUUDQWHG�� Id.� DW� �����7KLV�ZDV� VR�� WKH�&RXUW� UHDVRQHG��
EHFDXVH� HTXLWDEOH� WROOLQJ� �VHUYHG� WKH� SXUSRVH� RI� WKH� >6RFLDO� 6HFXULW\@� $FW� ZKHUH� �� �� �� 
WKH�
*RYHUQPHQW
V�VHFUHWLYH�FRQGXFW�SUHYHQWV�SODLQWLIIV�IURP�NQRZLQJ�RI�D�YLRODWLRQ�RI�ULJKWV�
��Id. DW�
�����TXRWLQJ�City of New York v. Heckler������)��G�������������������But see Pittson Coal Grp. 
v. Sebben������8�6����������� ������� �ILQGLQJ�HTXLWDEOH� WROOLQJ�ZDV�QRW�ZDUUDQWHG�ZKHUH� �>W@KH�
DJHQF\�DFWLRQ�ZDV�QRW�WDNHQ�SXUVXDQW�WR�D�VHFUHW��LQWHUQDO�SROLF\��EXW�XQGHU�D�UHJXODWLRQ�WKDW�ZDV�
SXEOLVKHG�IRU�DOO�WR�VHH����7R�WKH�&RXUW��WKH�*RYHUQPHQW
V�FRQGXFW�LQ�City of New York�UHSUHVHQWHG�
RQH� RI� WKH� �FDVHV� >WKDW@�PD\� DULVH�ZKHUH� WKH� HTXLWLHV� LQ� IDYRU�RI� WROOLQJ� �� �� �� DUH� 
VR� JUHDW� WKDW�
GHIHUHQFH� WR� WKH� DJHQF\
V� MXGJPHQW� >RI� ILQDOLW\@� LV� LQDSSURSULDWH�
�� ����8�6�� DW� ���� �TXRWLQJ�
Eldridge������8�6��DW�������0U��6NDDU�HVVHQWLDOO\�DVNV�XV�WR�HTXDWH�9$
V�DGMXGLFDWLRQ�RI�3DORPDUHV�
YHWHUDQV
�FODLPV�ZLWK�WKH�VHFUHWLYH�FRQGXFW�WKH�6XSUHPH�&RXUW�IRXQG�VR�UHSUHKHQVLEOH�LQ�City of 
New York��WR�H[WHQG�Bove�WR�VXFK�VLWXDWLRQV��DQG�WR�DOORZ�HTXLWDEOH�WROOLQJ�KHUH��:H�ZLOO�QRW��
�
� �,QFOXGLQJ�WKH�([SLUHG�&ODLPDQWV�LQ�WKH�FODVV�RIIHQGV�WKH�YHU\�QRWLRQ�RI�ILQDOLW\��(DFK�RI�
WKHP�UHFHLYHG�%RDUG�GHFLVLRQV�DQG�FRXOG�KDYH�FKDOOHQJHG�9$
V�WUHDWPHQW�RI�3DORPDUHV�YHWHUDQV�
MXVW�OLNH�0U��6NDDU��\HW�HDFK�FKRVH�QRW�WR��0U��6NDDU�KDV�SUHVHQWHG�QR�UHDVRQ�IRU�XV�WR�GHSDUW�IURP�
Bove
V�SULQFLSOH�WKDW�WKH�����GD\�1RWLFH�RI�$SSHDO�ZLQGRZ�WR�WKLV�&RXUW�ZLOO�RQO\�EH�ZDLYHG��ZKHQ�
FLUFXPVWDQFHV�SUHFOXGHG�D�WLPHO\�ILOLQJ�GHVSLWH�WKH�H[HUFLVH�RI�GXH�GLOLJHQFH������9HW�$SS��DW������
,QGHHG��KH�KDV�QHYHU�DOOHJHG�WKH�([SLUHG�&ODLPDQWV�ZHUH�SUHFOXGHG�IURP�WLPHO\�ILOLQJ�DSSHDOV�WR�
WKLV�&RXUW�IRU�DQ\�UHDVRQ�RWKHU�WKDQ�9$
V�KLVWRULFDO�SUDFWLFH�LQ�DGMXGLFDWLQJ�FODLPV�IURP�3DORPDUHV�
YHWHUDQV�� %XW� EHIRUH� D� FODLPDQW� VXFFHHGV� LQ� FKDQJLQJ� WKH� ODZ�� 9$� ZLOO� DOZD\V� �SUHVXPDEO\��
DGMXGLFDWH�FODLPV�LQ�DFFRUG�ZLWK�LWV�RZQ�LQWHUSUHWDWLRQ�RI�WKDW�ODZ�DQG�RXU�OHJDO�SURQRXQFHPHQWV��
7KXV��WKHUH�LV�QR�SULQFLSOHG�ZD\�WR�GLVWLQJXLVK�WKH�([SLUHG�&ODLPDQWV�KHUH�DQG�any RWKHU�FODLPDQWV�
ZKR�KDYH�EHHQ�GHQLHG�EHQHILWV��IDLOHG�WR�DSSHDO�WR�WKLV�&RXUW��DQG�ODWHU�GLVFRYHUHG�WKHLU�EHQHILWV�
GHQLDO�ZDV�EDVHG�RQ�DQ�LQFRUUHFW�UHDGLQJ�RI�WKH�ODZ��7KH�SURSHU�FRXUVH�IRU�VXFK�FODLPDQWV�LV�WR�ILOH�
VXSSOHPHQWDO�FODLPV�EDVHG�RQ�QHZ�DQG�UHOHYDQW�HYLGHQFH�ZLWK�9$��see ���&�)�5������������QRW�WR�
DWWHPSW�WR�VNLUW�ILQDOLW\�DQG�H[LVWLQJ�SUHFHGHQW�PHUHO\�EHFDXVH�RI�WKH�QRYHO�SURFHGXUDO�QDWXUH�RI�
WKLV�FDVH��
�
� 7KH�XQIDLU�VXEVWDQWLYH�OHJDO�DGYDQWDJH�WKH�([SLUHG�&ODLPDQWV�ZRXOG�HQMR\�LI�ZH�SHUPLWWHG�
WKHP�WR�MRLQ�WKH�FODVV�LV�LOOXVWUDWHG�E\�D�UHFHQW�&RXUW�GHFLVLRQ��Ray v. Wilkie�����9HW�$SS�������������
7KHUH��D�SDQHO�RI�WKH�&RXUW�KHOG�9$
V�KLVWRULFDO�SUDFWLFH�RI� UHIXVLQJ�WR�GHILQH�D�NH\�UHJXODWRU\�
SKUDVH� LQ����&�)�5���������E�� IUXVWUDWHG� MXGLFLDO� UHYLHZ��ZDUUDQWLQJ� UHPDQG� LQ�FDVHV�ZKHUH� WKH�
SKUDVH�LV�XQGHILQHG��Id.�DW��������7KH�Ray�GHFLVLRQ�VXUHO\�EHQHILWHG�WKH�QDPHG�DSSHOODQW��$QG�LW�
DOVR�EHQHILWHG�DQ\�FODLPV�LQYROYLQJ�WKDW�UHJXODWLRQ�FXUUHQWO\�SHQGLQJ�EHIRUH�WKH�&RXUW�RU�9$��%XW�
LW�FHUWDLQO\�SURYLGHG�QR�UHWURVSHFWLYH�UHOLHI�IRU�FODLPDQWV�ZKR�KDG�EHHQ�GHQLHG�EHQHILWV�SUHYLRXVO\�
EXW�ZKRVH�DSSHDO�ZLQGRZV�KDG�H[SLUHG��
�
� 2U� FRQVLGHU� WKLV� PDWWHU�� +DG� 0U�� 6NDDU� ILOHG� WKH� LQVWDQW� DSSHDO�� not� VRXJKW� FODVV�
FHUWLILFDWLRQ�� DQG� VXFFHHGHG� RQ� WKH� PHULWV�� KLV� DSSHDO� ZRXOG� EH� GHFLGHG� WKURXJK� SUHFHGHQWLDO�
GHFLVLRQ��7KDW�GHFLVLRQ�ZRXOG�ELQG�0U��6NDDU� DQG�DQ\�DQG�DOO� FODLPDQWV�ZLWK�FODLPV�FXUUHQWO\�
SHQGLQJ�EHIRUH�9$�DQG�WKH�&RXUW��WKH�3UHVHQW��3UHVHQW�)XWXUH�&ODLPDLQWV��DV�ZHOO�DV�DQ\�FODLPDQWV�
ZLWK� FODLPV� ILOHG� LQ� WKH� IXWXUH� �)XWXUH�)XWXUH�&ODLPDQWV��� %XW� WKHUH�ZRXOG� EH� QR� DXWKRULW\� WR�
VXSSRUW�WKDW�SUHFHGHQWLDO�GHFLVLRQ�UHYLYLQJ�H[SLUHG�FODLPV��DV�0U��6NDDU�DVNV�XV�WR�GR�KHUH��
�
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� $W� ILUVW� JODQFH�� RXU� H[FOXVLRQ� RI� WKH� ([SLUHG� &ODLPDQWV� PD\� VHHP� XQGXO\� KDUVK�� %XW�
FODLPDQWV�LQ�WKH�YHWHUDQV�EHQHILWV�V\VWHP�GR�QRW�IDFH�WKH�VDPH�FRQVHTXHQFHV�RI�ILQDOLW\�DV�OLWLJDQWV�
LQ�WUDGLWLRQDO�FLYLO�OLWLJDWLRQ��,QVWHDG��XQGHU����8�6�&���������D��DQG����&�)�5������������D���LI�WKH�
FODVV�VXFFHHGV�RQ�WKH�PHULWV��WKHQ�WKH�([SLUHG�&ODLPDQWV�FDQ�ILOH�VXSSOHPHQWDO�FODLPV�EDVHG�RQ�
QHZ� DQG� UHOHYDQW� HYLGHQFH�� 7KH� ([SLUHG� &ODLPDQWV� PD\� QRW� HQMR\� WKH� VDPH� HIIHFWLYH� GDWH�
SURWHFWLRQV�DV�WKH�RWKHU�VXEJURXSV�ZLWKLQ�WKH�FODVV��EXW�WKH\�ZRXOG�VWLOO�KDYH�DQ�DYHQXH�WR�VHUYLFH�
FRQQHFWLRQ�DYDLODEOH�WR�WKHP��
�
� ,Q�VXP��WKDW�WKLV�LV�D�FODVV�DFWLRQ�GRHV�QRW�DQG�VKRXOG�QRW�FKDQJH�WKLV�DQDO\VLV�DV�WKH�FODVV�
DFWLRQ�GHYLFH�LV�D�procedural�UXOH�WKDW��LI�ZH�DUH�WR�HPSOR\�LW��VKRXOG�QRW�\LHOG�substantive�OHJDO�
EHQHILWV��:H�ZLOO�QRW�QRZ�H[FXVH�WKH�([SLUHG�&ODLPDQWV
�ODFN�RI�GLOLJHQFH�LQ�SXUVXLQJ�WKHLU�FODLPV��
GHSDUW�IURP�SUHFHGHQW��DQG�JUDQW�UHWURVSHFWLYH�UHOLHI�PHUHO\�EHFDXVH�WKLV�LV�D�FODVV�DFWLRQ��7KXV��
ZH�GHFOLQH�WR�HTXLWDEO\�WROO�WKH�([SLUHG�&ODLPDQWV
�FODLPV�DQG�PRGLI\�WKH�SURSRVHG�FODVV�WR�H[FOXGH�
WKHP�� See� )('�� 5�� &,9�� 3�� ���F������ Suchanek�� ����)��G� DW� ���� Schorsch� ����)��G� DW� ����
Robidoux������)��G�DW������
�

3. The Past Claimants 
�
� 7KH�3DVW�&ODLPDQWV�ZHUH�GHQLHG�E\�9$�EXW�QHYHU�UHDFKHG�WKH�%RDUG�EHFDXVH�WKH\�GLG�QRW�
SHUIHFW�DQ�DGPLQLVWUDWLYH�DSSHDO��)RU�RXU�SXUSRVHV��WKH\�DUH�DNLQ�WR�WKH�([SLUHG�&ODLPDQWV�LQ�WKDW�
WKH\�KDYH�QR�ILQDO�%RDUG�GHFLVLRQV��%XW�XQOLNH�WKH�([SLUHG�&ODLPDQWV�� WKDW� LV�QRW�EHFDXVH� WKH\�
IDLOHG�WR�DSSHDO�WKHLU�GHQLDOV�WR�WKLV�&RXUW��,QVWHDG��WKHVH�FODLPDQWV�ZHUH�GHQLHG�E\�VRPH�SDUW�RI�
9$�RWKHU�WKDQ�WKH�%RDUG��7KXV��LI�WKH\�DUH�WR�EH�LQFOXGHG�LQ�WKH�FODVV��WKH\�UHTXLUH�HTXLWDEOH�WROOLQJ�
RI�WKHLU�DSSHOODWH�UHYLHZ�ZLQGRZV�EHIRUH�9$��See Jaquay v. Principi������)��G�������������)HG��
&LU���������overruled on other grounds by Henderson v. Shinseki������)��G�������)HG��&LU���������
Hunt v. Nicholson�����9HW�$SS��������������������>7@KH�VDPH�SULQFLSOHV�WKDW�JXLGHG�WKH�)HGHUDO�
&LUFXLW�LQ�DOORZLQJ�HTXLWDEOH�WROOLQJ�RI�WKH�GHDGOLQH�IRU�ILOLQJ�DSSHDOV�WR�WKLV�&RXUW�DSSO\�ZLWK�HTXDO�
IRUFH�WR�WROOLQJ�WKH�GHDGOLQH�IRU�ILOLQJ�6XEVWDQWLYH�$SSHDOV�����)RU�WKH�VDPH�UHDVRQV�ZH�GHFOLQH�WR�
HTXLWDEO\� WROO� WKH� DSSHDO�ZLQGRZV� IRU� WKH�([SLUHG�&ODLPDQWV��ZH�GHFOLQH� WR�GR� VR� IRU� WKH�3DVW�
&ODLPDQWV�DV�ZHOO�DQG�PRGLI\�WKH�SURSRVHG�FODVV�WR�H[FOXGH�WKHP��7KHUH�LV�VLPSO\�QR�SULQFLSOHG�
GLVWLQFWLRQ�EHWZHHQ�WKH�SURSRVHG�FODVV�KHUH�DQG�DQ\�RWKHU�LQGLYLGXDO�FKDOOHQJH�WR�9$�DFWLRQ�WKDW�
ZDUUDQWV�H[FXVLQJ�WKH�3DVW�&ODLPDQWV
�ODFN�RI�GLOLJHQFH�LQ�SUHVHUYLQJ�WKHLU�FODLPV��
�
� &RQVLGHULQJ�0U��6NDDU�ODFNV�VWDQGLQJ�WR�EULQJ�WKH���������FODLP�EXW�SRVVHVVHV�VWDQGLQJ�WR�
SXUVXH�WKH���������FODLP�DQG�FRQVLGHULQJ�RXU�H[FOXVLRQ�RI�WKH�([SLUHG�DQG�3DVW�&ODLPDQWV�IURP�
FODVV�FHUWLILFDWLRQ��ZH�PXVW�PRGLI\�WKH�SURSRVHG�FODVV�GHILQLWLRQ� See�)('��5��&,9��3�����F����� see 
also Suchanek������)��G�DW������7KXV��ZH�PRGLI\�WKH�SURSRVHG�FODVV�GHILQLWLRQ�DV�IROORZV��All U.S. 
veterans who were present at the 1966 cleanup of plutonium dust at Palomares, Spain, and whose 
application for service-connected disability compensation based on exposure to ionizing radiation 
VA has denied or will deny by relying, at least in part, on the findings of dose estimates requested 
under 38 C.F.R. § 3.311, except those whose claims have been denied and relevant appeal 
windows of those denials have expired, or those whose claims have been denied solely based on 
dose estimates obtained before 2001.�:LWK�WKLV�PRGLILHG�GHILQLWLRQ�LQ�PLQG��ZH�QRZ�WXUQ�WR�WKH�
FODVV�FHUWLILFDWLRQ�DQDO\VLV�
�
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(��&ODVV�&HUWLILFDWLRQ�$QDO\VLV�
�
� $W�WKLV�WLPH��RXU�&RXUW�KDV�QR�UXOH�RI�SURFHGXUH�JRYHUQLQJ�FODVV�DFWLRQV��,QGHHG��DV�IDU�DV�
ZH�DUH�DZDUH��ZH�DUH�WKH�RQO\�DSSHOODWH�FRXUW�LQ�WKH�1DWLRQ�ZLWK�WKH�DXWKRULW\�WR�DJJUHJDWH�DFWLRQV�
LQ�WKH�ILUVW�LQVWDQFH��%XW�ZKLOH�ZH�DUH�XQLTXH�LQ�WKDW�UHJDUG��ZH�DUH�QRW�VWDUWLQJ�ZLWK�D�EODQN�VODWH��
$V�DOOXGHG�WR�EHIRUH��WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�SURYLGH�IRU�FODVV�DFWLRQV�LQ�5XOH�����$V�
ZH�GLG�LQ�WKH�SHWLWLRQ�FRQWH[W��see Monk III�����9HW�$SS��DW������ZH�DGRSW�5XOH����DV�D�JXLGH�IRU�
FODVV�FHUWLILFDWLRQ� LQ� WKH�DSSHDO� FRQWH[W��$OVR��DV�ZLWK�SHWLWLRQV�� see id.��ZH�KDYH�DW� OHDVW� VRPH�
OLPLWHG�IDFWILQGLQJ�DELOLW\�LQ�WKH�FRQWH[W�RI�GHWHUPLQLQJ�ZKHWKHU�D�FODVV�VKRXOG�EH�FHUWLILHG��
�

�5XOH����GRHV�QRW�VHW�IRUWK�D�PHUH�SOHDGLQJ�VWDQGDUG��$�SDUW\�VHHNLQJ�FODVV�FHUWLILFDWLRQ�
PXVW�DIILUPDWLYHO\�GHPRQVWUDWH�KLV�>RU�KHU@�FRPSOLDQFH�ZLWK�WKH�5XOH>�@��Wal-Mart Stores, Inc. v. 
Dukes�� ����8�6�� ����� ���� �������� $� SDUW\� VHHNLQJ� FODVV� FHUWLILFDWLRQ� PXVW� GHPRQVWUDWH� E\� D�
SUHSRQGHUDQFH� RI� WKH� HYLGHQFH� WKH� IRXU� UHTXLUHPHQWV� RI� 5XOH� ���D��� DQG� DW� OHDVW� RQH� RI� WKH�
UHTXLUHPHQWV�RI�5XOH����E����See N.J. Carpenters Health Fund v. Rali Series 2006-Q01 Tr.������
)��$SS
[������������G�&LU���������see also Wal-Mart Stores, Inc.������8�6������DW�������$�SDUW\�
VHHNLQJ�FODVV�FHUWLILFDWLRQ�������PXVW�EH�SUHSDUHG�WR�SURYH�WKDW�WKHUH�DUH�in fact�VXIILFLHQWO\�QXPHURXV�
SDUWLHV��FRPPRQ�TXHVWLRQV�RI�ODZ�RU�IDFW��HWF�����HPSKDVLV�LQ�RULJLQDO���
�
� 5XOH� ���D�� UHTXLUHV� ���� WKH� FODVV� EH� �VR� QXPHURXV� WKDW� MRLQGHU� RI� DOO� PHPEHUV� LV�
LPSUDFWLFDEOH�������WKHUH�EH�FRPPRQ�TXHVWLRQV�RI�ODZ�RU�IDFW������WKH�FODLPV�RU�GHIHQVHV�RI�WKH�
QDPHG�UHSUHVHQWDWLYH�EH�W\SLFDO�RI�WKH�FODVV��DQG�����WKH�FODVV�UHSUHVHQWDWLYHV��IDLUO\�DQG�DGHTXDWHO\�
SURWHFW�WKH�LQWHUHVWV�RI�WKH�FODVV���)('��5��&,9��3�����D���7KHVH�UHTXLUHPHQWV��HIIHFWLYHO\� 
OLPLW>@�
WKH�FODVV�FODLPV�WR�WKRVH�IDLUO\�HQFRPSDVVHG�E\�WKH�QDPHG�SODLQWLII
V�FODLPV�
��Falcon������8�6��DW�
�����TXRWLQJ�Gen. Tel. Co. of Sw. v. EEOC������8�6��������������������5XOH����E������WKH�UHOHYDQW�
VXEVHFWLRQ�KHUH��VWDWHV�FODVV�DFWLRQV�DUH�DSSURSULDWH�ZKHQ��WKH�SDUW\�RSSRVLQJ�WKH�FODVV�KDV�DFWHG�
RU� UHIXVHG� WR� DFW� RQ� JURXQGV� WKDW� DSSO\� JHQHUDOO\� WR� WKH� FODVV�� VR� WKDW� ILQDO� LQMXQFWLYH� RU�
FRUUHVSRQGLQJ�GHFODUDWRU\�UHOLHI�LV�DSSURSULDWH�UHVSHFWLQJ�WKH�FODVV�DV�D�ZKROH���7DNHQ�WRJHWKHU��
WKH�5XOH����DQDO\VLV�WHOOV�XV��ZKHWKHU�WKH�QDPHG�SODLQWLII
V�FODLP�DQG�WKH�FODVV�DUH�VR�LQWHUUHODWHG�
WKDW�WKH�LQWHUHVWV�RI�WKH�FODVV�PHPEHUV�ZLOO�EH�IDLUO\�DQG�DGHTXDWHO\�SURWHFWHG�LQ�WKHLU�DEVHQFH���
ZKLOH�SURWHFWLQJ�GHIHQGDQWV
�ULJKWV��Falcon������8�6��DW������
�
� :H�PXVW�FRQGXFW��D�ULJRURXV�DQDO\VLV��RI�WKH�SURSRVHG�FODVV� Falcon������8�6��DW���������
WKDW�PD\� �HQWDLO� VRPH�RYHUODS�ZLWK� WKH�PHULWV�RI� WKH�SODLQWLII
V�XQGHUO\LQJ�FODLP��DV� WKH��FODVV�
GHWHUPLQDWLRQ�JHQHUDOO\�LQYROYHV�FRQVLGHUDWLRQV�WKDW�DUH�HQPHVKHG�LQ�WKH�IDFWXDO�DQG�OHJDO�LVVXHV�
FRPSULVLQJ� WKH�SODLQWLII
V�FDXVH�RI�DFWLRQ���Comcast Corp. v. Behrend������8�6�����������������

�������������������������������������������������
� � �$OWKRXJK� QRW� H[SOLFLWO\� OLVWHG� XQGHU� 5XOH� ���� PDQ\� FRXUWV� KDYH� UHTXLUHG� WKDW� FODVV� PHPEHUVKLS� EH�
�DVFHUWDLQDEOH���See, e.g.� Ward v. EZCorp, Inc.������)��$SS
[���������WK�&LU���������Leyse v. Lifetime Entm't Servs., 
LLC������)��$SS
[����������G�&LU���������Sandusky Wellness Ctr., LLC v. Medtox Sci., Inc.������)��G������������WK�
&LU���������Mullins v. Direct Dig., LLC������)��G������������WK�&LU���������see also McKeage v. TMBC, LLC������)��G�
�����������WK�&LU����������$�FODVV�PD\�EH�DVFHUWDLQDEOH�ZKHQ�LWV�PHPEHUV�PD\�EH�LGHQWLILHG�E\�UHIHUHQFH�WR�REMHFWLYH�
FULWHULD�����Rikos v. Procter & Gamble Co.������)��G������������WK�&LU���������:H�QHHG�QRW�ZHLJK�LQ�RQ�WKLV�GHEDWH�
KHUH�EHFDXVH�LW�LV�FOHDU�DVFHUWDLQDELOLW\�LV�QRW�UHTXLUHG�IRU�5XOH����E�����FODVVHV�VXFK�DV�WKH�RQH�DW�LVVXH�KHUH��See Shook 
v. El Paso City������)��G�������������WK�&LU����������ZKLOH�WKH�ODFN�RI�LGHQWLILDELOLW\�LV�D�IDFWRU�WKDW�PD\�GHIHDW�5XOH�
���E����� FODVV� FHUWLILFDWLRQ�� VXFK� LV� QRW� WKH� FDVH�ZLWK� UHVSHFW� WR� FODVV� FHUWLILFDWLRQ� XQGHU�5XOH����E�������� Yaffe v. 
Powers������)��G��������������VW�&LU���������Shelton v. Bledsoe������)��G������������G�&LU���������Cole v. City of 
Memphis������)��G���������������WK�&LU���������
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%XW��FUXFLDOO\���>L@Q�GHWHUPLQLQJ�WKH�SURSULHW\�RI�D�FODVV�DFWLRQ�� WKH�TXHVWLRQ�LV�QRW�ZKHWKHU�WKH�
SODLQWLII�RU�SODLQWLIIV�KDYH�VWDWHG�D�FDXVH�RI�DFWLRQ�RU�ZLOO�SUHYDLO�RQ�WKH�PHULWV��EXW�UDWKHU�ZKHWKHU�
WKH�UHTXLUHPHQWV�RI�5XOH����DUH�PHW���Eisen v. Carlisle & Jacquelin������8�6����������������������
�5XOH����JUDQWV�FRXUWV�QR� OLFHQVH� WR�HQJDJH� LQ� IUHH�UDQJLQJ�PHULWV� LQTXLULHV�DW� WKH�FHUWLILFDWLRQ�
VWDJH���Amgen, Inc. v. Conn. Ret. Plans & Tr. Funds������8�6�������������������,QVWHDG���>P@HULWV�
TXHVWLRQV�PD\� EH� FRQVLGHUHG� WR� WKH� H[WHQW²DQG� RQO\� WR� WKH� H[WHQW²WKDW� WKH\� DUH� UHOHYDQW� WR�
GHWHUPLQLQJ�ZKHWKHU� WKH�5XOH� ��� SUHUHTXLVLWHV� IRU� FODVV� FHUWLILFDWLRQ� DUH� VDWLVILHG��� Id.� $V�ZH�
H[SODLQ�EHORZ��WKH�SURSRVHG�FODVV�PHHWV�WKH�UHTXLUHPHQWV�IRU�FODVV�FHUWLILFDWLRQ�IRU�WKH�UHPDLQLQJ�
FODVV�FODLP��
�

 1. The proposed class is so numerous that joinder would be impracticable. 
�
� 7R�ZDUUDQW�FHUWLILFDWLRQ�XQGHU� WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�� WKH�SURSRVHG�FODVV�
PXVW�EH��VR�QXPHURXV�WKDW�MRLQGHU�RI�DOO�PHPEHUV�LV�LPSUDFWLFDEOH���)('��5��&,9��3�����D������7KLV�
UHTXLUHPHQW�LV�D�ELW�RI�D�VTXDUH�SHJ�LQ�D�URXQG�KROH�DW�WKLV�&RXUW��,Q�)HGHUDO�GLVWULFW�FRXUW��SDUWLHV�
KDYH�QXPHURXV�GHYLFHV� WKH\�PD\�XVH� WR� �MRLQ�� DGGLWLRQDO�SDUWLHV��See, e.g.��)('��5��&,9��3�� ���
�PDQGDWLQJ� MRLQGHU� RI� FHUWDLQ� SDUWLHV��� ��� �DOORZLQJ� MRLQGHU� RI� FHUWDLQ� RWKHU� SDUWLHV��� ���
�LQWHUSOHDGHU�������LQWHUYHQWLRQ���7KH�UXOHV�WKXV�PDNH�WKH�FODVV�DFWLRQ�D�PRUH�H[FHSWLRQDO�GHYLFH�
ZLWK� VWULQJHQW� UHTXLUHPHQWV� EHFDXVH� WKHUH� DUH� DOWHUQDWLYH�PHDQV� IRU� SDUWLHV� WR� MRLQ� RWKHUV� LQ� D�
SURFHHGLQJ� WKDW� GR� QRW� UHTXLUH� WKH� ELQGLQJ� RI� DEVHQW� SDUWLHV��:H� KDYH� QR� FRPSDUDEOH� MRLQGHU�
GHYLFHV���7KXV��DVNLQJ�LI�MRLQGHU�LQ�DQ�DSSHDO�LV��LPSUDFWLFDEOH��GRHV�QRW�PDNH�WKH�VDPH�VHQVH�KHUH�
DV�GRLQJ�VR�LQ�D�GLVWULFW�FRXUW�� ,I�DQ\WKLQJ��JLYHQ�WKH�GLIILFXOW\�LQ� WHUPV�RI��MRLQGHU��EHIRUH�RXU�
&RXUW��WKH�QXPHURVLW\�VWDQGDUG�ZRXOG�OLNHO\�EH�PHW�RQ�D�OHVVHU�VKRZLQJ�WKDQ�LQ�D�GLVWULFW�FRXUW��,Q�
DQ\�HYHQW��LW�LV�PHW�KHUH�XQGHU�DQ\�VWDQGDUG��
�

1XPHURVLW\� QHHG� QRW� EH� SURYHQ� H[DFWO\�� See, e.g.��Hinman v. M&M Rental Ctr., Inc.��
����)��6XSS���G�����������1�'��,OO����������>&@RXUWV�JHQHUDOO\�ILQG�WKDW�WKH�QXPHURVLW\�IDFWRU�LV�
VDWLVILHG�LI� WKH�FODVV�FRPSULVHV����RU�PRUH�PHPEHUV�DQG�ZLOO�ILQG�WKDW� LW�KDV�QRW�EHHQ�VDWLVILHG�
ZKHQ�WKH�FODVV�FRPSULVHV����RU�IHZHU���Celano v. Marriott Int'l, Inc.������)�5�'������������1�'��
&DO���������see Lightfoot v. District of Columbia������)�5�'������������'�'�&����������&RXUWV�LQ�
WKLV�'LVWULFW�KDYH�JHQHUDOO\�IRXQG�WKDW�WKH�QXPHURVLW\�UHTXLUHPHQW�LV�VDWLVILHG�DQG�WKDW�MRLQGHU�LV�
LPSUDFWLFDEOH�ZKHUH�D�SURSRVHG�FODVV�KDV�DW�OHDVW�IRUW\�PHPEHUV�����%XW��>W@KHUH�LV�QR�PLQLPXP�
QXPEHU�RI�PHPEHUV�QHHGHG�IRU�D�VXLW�WR�SURFHHG�DV�D�FODVV�DFWLRQ���Marcus v. BMW of N. Amer., 
LLC�� ����)��G� ����� ���� ��G�&LU�� ������� �>,@W� LV� SHUPLVVLEOH� IRU� D� SODLQWLII� WR�PDNH� UHDVRQDEOH�
LQIHUHQFHV�GUDZQ�IURP�DYDLODEOH�IDFWV��DQG��DQ�
LQIRUPDWLRQ�PRQRSRO\�>E\�WKH�SDUW\�RSSRVLQJ�WKH�
FODVV@�ZLOO�QRW�VWDQG�LQ�WKH�ZD\�RI�SHUVRQV�VHHNLQJ�UHOLHI�
��Violette v. P.A. Days, Inc.������)�5�'��
��������� �6�'��2KLR������� �TXRWLQJ�Jackson v. Foley�� ����)�5�'����������� �(�'�1�<����������
$GGLWLRQDOO\��WKH�QXPHURVLW\�UHTXLUHPHQW�LV�UHOD[HG�IRU�FODVVHV�VHHNLQJ�LQMXQFWLYH�UHOLHI��Sueoka 
v. United States������)��$SS
[�������������WK�&LU����������%HFDXVH�SODLQWLIIV�VHHN�LQMXQFWLYH�DQG�
GHFODUDWRU\�UHOLHI��WKH�QXPHURVLW\�UHTXLUHPHQW�LV�UHOD[HG�DQG�SODLQWLIIV�PD\�UHO\�RQ�WKH�UHDVRQDEOH�
LQIHUHQFH�DULVLQJ�IURP�SODLQWLIIV
�RWKHU�HYLGHQFH�WKDW�WKH�QXPEHU�RI�XQNQRZQ�DQG�IXWXUH�PHPEHUV�
������ LV� VXIILFLHQW� WR�PDNH� MRLQGHU� LPSUDFWLFDEOH����� $QG� DOWKRXJK� �>Q@XPHURVLW\� LV�PRUH� WKDQ� D�
QXPEHUV�JDPH���Howard's Rexall Stores, Inc. v. Aetna U.S. Healthcare, Inc.��1R��&,9��RR�&9�
�������������������������������������������������

��,QGHHG��RXU�UXOHV�GR�QRW�HYHQ�H[SUHVVO\�allow IRU�MRLQGHU��PXFK�OHVV�GHVFULEH�KRZ�SDUWLHV�DUH�WR�VHHN�LW��
7KXV��LQ�VR�IDU�DV�WKH�QXPHURVLW\�UHTXLUHPHQW�DVNV�ZKHWKHU��MRLQGHU�RI�DOO�PHPEHUV�LV�LPSUDFWLFDEOH���LW�ZRXOG�DSSHDU�
WR�DOZD\V�EH�DQVZHUHG�LQ�WKH�DIILUPDWLYH�LQ�SURSRVHG�FODVV�DFWLRQV�EHIRUH�XV�XQWLO�ZH�FUDIW�VXFK�D�UXOH��
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��%�� �����:/� �������� DW� 
�� �'�� 0H�� 0D\� ��� ������� �>Z@KHQ� FODVV� VL]H� UHDFKHV� VXEVWDQWLDO�
SRUWLRQV�� ������ WKH�LPSUDFWLFDELOLW\�UHTXLUHPHQW�LV�XVXDOO\�VDWLVILHG�E\�QXPEHUV�DORQH��� In re Am. 
Med. Sys., Inc.�����)��G��������������WK�&LU���������
�
� ,Q�UHVSRQVH�WR�D�&RXUW�RUGHU�UHTXHVWLQJ�PRUH�LQIRUPDWLRQ��WKH�6HFUHWDU\�VWDWHG�WKDW��SHU�WKH�
'HSDUWPHQW� RI� 'HIHQVH�� ������ 8�6�� PLOLWDU\� SHUVRQQHO� SDUWLFLSDWHG� LQ� WKH� 3DORPDUHV� QXFOHDU�
FOHDQXS��See�6HFUHWDU\
V�'HF������������5HVS��7KH�RUGHU�DOVR�DVNHG�KLP�WR�SURYLGH�LQIRUPDWLRQ�
UHODWLQJ�WR�FHUWDLQ�FDWHJRULHV�RI�YHWHUDQV�LQ�WKH�SURSRVHG�FODVV��%XW�LQVWHDG��WKH�6HFUHWDU\�H[SODLQHG�
9$
V��LQWHUQDO�GDWDEDVHV�DUH�QRW�HTXLSSHG�WR�IXUQLVK�WKH�&RXUW�ZLWK�WKH�QXPEHU�RI�YHWHUDQV�IDOOLQJ�
ZLWKLQ� WKH�� FODVV
V� YDULRXV� VXEFDWHJRULHV�� Id.� ,Q� UHSO\�� 0U�� 6NDDU� TXHVWLRQHG� WKH� 6HFUHWDU\
V�
FRPSOLDQFH�ZLWK�RXU�RUGHU�DQG�QRWHG�WKH�UHFRUG�UHIOHFWV�WKHUH�DUH��DW�OHDVW�QLQHWHHQ�YHWHUDQV�ZKR�
KDG� ILOHG� FODLPV� IRU� 3DORPDUHV�UHODWHG� GLVDELOLWLHV� ZLWK� WKH� 9$�� 
LQFOXGLQJ� WKUHH� DSSHDOV� IRU�
UHDVVHVVPHQW�IRU�D�WRWDO�RI����FODLPV�
��$SSHOODQW
V�-DQ�����������5HVS��DW����TXRWLQJ�5��DW��������
*LYHQ�WKH�RYHUDOO�QXPEHU�RI�YHWHUDQV�SUHVHQW�DW�3DORPDUHV��WKH�UHOD[HG�QXPHURVLW\�VWDQGDUG�IRU�
FODVVHV� VHHNLQJ� LQMXQFWLYH� UHOLHI�� see Sueoka�� ����)��$SS
[�� DW� ����� DQG�0U��6NDDU
V� DGGLWLRQDO�
LQIRUPDWLRQ�FRQFHUQLQJ� WKH�FODLPV�PDGH��ZH�PD\� UHDVRQDEO\� LQIHU� WKH�SURSRVHG�FODVV�FRQWDLQV�
SRWHQWLDOO\� XS� WR� ������ YHWHUDQV� DQG� DW� OHDVW� ���� D� QXPEHU� VXIILFLHQW� WR� VDWLVI\� WKH� QXPHURVLW\�
UHTXLUHPHQW�� See, e.g.�� Lightfoot�� ����)�5�'�� DW� ����� 7KXV�� ZH� KROG� WKH� FODVV� VDWLVILHV� WKH�
QXPHURVLW\�UHTXLUHPHQW��
�

2. The proposed class presents a common issue capable of classwide resolution. 
�
� 7KH�VHFRQG�5XOH����UHTXLUHPHQW�IRU�FODVV�FHUWLILFDWLRQ��FRPPRQDOLW\���UHTXLUHV�WKH�SODLQWLII�
WR�GHPRQVWUDWH�WKDW�WKH�FODVV�PHPEHUV�KDYH�VXIIHUHG�WKH�VDPH�LQMXU\��7KLV�GRHV�QRW�PHDQ�PHUHO\�
WKDW�WKH\�KDYH�DOO�VXIIHUHG�D�YLRODWLRQ�RI�WKH�VDPH�SURYLVLRQ�RI�ODZ���Wal-Mart������8�6��DW������
5DWKHU���>W@KHLU�FODLPV�PXVW�GHSHQG�XSRQ�D�FRPPRQ�FRQWHQWLRQ���Id.��7KDW�FRPPRQ�FRQWHQWLRQ��
PRUHRYHU��PXVW�EH�RI�VXFK�D�QDWXUH�WKDW�LW�LV�FDSDEOH�RI�FODVVZLGH�UHVROXWLRQ�±�ZKLFK�PHDQV�WKDW�
GHWHUPLQDWLRQ�RI�LWV�WUXWK�RU�IDOVLW\�ZLOO�UHVROYH�DQ�LVVXH�WKDW�LV�FHQWUDO�WR�WKH�YDOLGLW\�RI�HDFK�RQH�
RI� WKH� FODLPV� LQ� RQH� VWURNH��� Id.� �>)@RU� SXUSRVHV� RI� 5XOH� ���D����� >H@YHQ� D� VLQJOH� >FRPPRQ@�
TXHVWLRQ�ZLOO� GR��� Id.� �:KDW�PDWWHUV� WR� FODVV� FHUWLILFDWLRQ� �� �� �� >LV@� WKH� FDSDFLW\� RI� D� FODVVZLGH�
SURFHHGLQJ� WR�JHQHUDWH�FRPPRQ�DQVZHUV�DSW� WR�GULYH� WKH� UHVROXWLRQ�RI� WKH� OLWLJDWLRQ��� Id.� �7KH�
FULWLFDO�SRLQW�LV� 
WKH�QHHG�IRU�conduct FRPPRQ�WR�PHPEHUV�RI�WKH�FODVV�
��Suchanek������)��G�DW�
�����TXRWLQJ�In re IKO Roofing Shingle Prods. Liab. Litig.������)��G������������WK�&LU���������
�HPSKDVLV�LQ�RULJLQDO����:KHUH�WKH�VDPH�FRQGXFW�RU�SUDFWLFH�E\�WKH�VDPH�GHIHQGDQW�JLYHV�ULVH�WR�
WKH�VDPH�NLQG�RI�FODLPV�IURP�DOO�FODVV�PHPEHUV��WKHUH�LV�D�FRPPRQ�TXHVWLRQ���Suchanek������)��G�
����� ���� ��WK� &LU�� ������� see In re Nat'l Football League Players Concussion Injury Litig.��
����)��G�������G�&LU���������
�
� 7KH�6HFUHWDU\�FRQFHGHV�WKH�SURSRVHG�FODVV�ZRXOG�VDWLVI\�WKH�FRPPRQDOLW\�UHTXLUHPHQW�LI�
WKH� FODVV� LV� OLPLWHG� �WR� LQFOXGH� RQO\� WKRVH� YHWHUDQV� ZKRVH� DSSOLFDWLRQV� >IRU� VHUYLFH�FRQQHFWHG�
GLVDELOLWLHV@� ZHUH� GHQLHG� EDVHG� RQ� �������>�@�� See� 6HFUHWDU\
V� )HE�� ���� ������ 5HVS�� DW� ����
&RQVLGHULQJ�RXU�GLVPLVVDO�RI�WKH�FODVV�FKDOOHQJH�WR���������DQG�FRUUHVSRQGLQJ�PRGLILFDWLRQ�RI�WKH�
FODVV�GHILQLWLRQ�� WKLV� LV� DQ�HIIHFWLYH�FRQFHVVLRQ�RI�FRPPRQDOLW\� DV� WR� WKH�FODVV�FKDOOHQJH�XQGHU�
��������DV�RQO\��WKRVH�YHWHUDQV�ZKRVH�DSSOLFDWLRQV�ZHUH�GHQLHG�EDVHG�RQ����������ZRXOG�TXDOLI\�
DV�FODVV�PHPEHUV��)XUWKHU��ZH�DJUHH�FRPPRQDOLW\�LV�PHW�IRU�WKLV�FODLP��7KH�FODVV�PHPEHUV
�FODLPV�
�GHSHQG�XSRQ�D�FRPPRQ�FRQWHQWLRQ�²WKDW�9$
V�GRVH�HVWLPDWH�SURFHGXUHV�GR�QRW�UHO\�RQ��VRXQG�

APPX28

Case: 21-1757      Document: 21     Page: 87     Filed: 07/16/2021



���

VFLHQWLILF�DQG�PHGLFDO�HYLGHQFH��LQ�FRQWUDYHQWLRQ�WR���������F�����L�²WKDW��LV�FDSDEOH�RI�FODVVZLGH�
UHVROXWLRQ�²LQ�WKH�IRUP�RI�DQ�RUGHU�HQMRLQLQJ�WKH�6HFUHWDU\�IURP�GHQ\LQJ�FODLPV�XQGHU���������
XQWLO�9$
V�SURFHGXUHV�FRPSO\�ZLWK�WKH�UHJXODWLRQ��Wal-Mart������8�6��DW������
�

3. Mr. Skaar's claim is typical of that of the proposed class. 
�
� &ODVV�FHUWLILFDWLRQ�DOVR�UHTXLUHV�WKDW��WKH�FODLPV�RU�GHIHQVHV�RI�WKH�UHSUHVHQWDWLYH�SDUWLHV�
DUH�W\SLFDO�RI�WKH�FODLPV�RU�GHIHQVHV�RI�WKH�FODVV���)('��5��&,9��3�����D������7KLV�LQTXLU\�IRFXVHV�RQ�
ZKHWKHU��LQ�SXUVXLQJ�KLV�RZQ�FODLPV��WKH�QDPHG�SODLQWLII�ZLOO�DOVR�DGYDQFH�WKH�LQWHUHVWV�RI�WKH�FODVV�
PHPEHUV���In re Am. Med. Sys.�����)��G��������������WK�&LU���������2U��SXW�GLIIHUHQWO\���DV�JRHV�
WKH�FODLP�RI�WKH�QDPHG�SODLQWLII��VR�JR�WKH�FODLPV�RI�WKH�FODVV���Sprague v. Gen. Motors Corp.��
����)��G� ����� ���� ��WK�&LU�� �������$OWKRXJK�GLVWLQFW�� WKH� W\SLFDOLW\� UHTXLUHPHQW� RYHUODSV�ZLWK�
FHUWDLQ� RWKHU� UHTXLUHPHQWV� RI� 5XOH� ���D��� ,Q� SDUWLFXODU�� �>W@KH� FRPPRQDOLW\� DQG� W\SLFDOLW\�
UHTXLUHPHQWV�������WHQG�WR�PHUJH���Falcon������8�6��DW�����Q�����
�
� &RXUWV� ZLOO� GHQ\� FODVV� FHUWLILFDWLRQ� �ZKHQ� WKH� YDULDWLRQ� LQ� FODLPV�� EHWZHHQ� D� FODVV�
UHSUHVHQWDWLYH�DQG�DEVHQW�FODVV�PHPEHUV��VWULNHV�DW�WKH�KHDUW�RI�WKH�UHVSHFWLYH�FDXVHV�RI�DFWLRQV���
Deiter v. Microsoft Corp.������)��G���������������WK�&LU���������7KH�FODVV�UHSUHVHQWDWLYH
V�FODLPV�
QHHG�QRW�EH�LGHQWLFDO��EXW�PXVW��VKDUH�WKH�VDPH�HVVHQWLDO�FKDUDFWHULVWLFV�DV�WKH�FODLPV�RI�WKH�FODVV�
DW�ODUJH���Haggart v. United States�����)HG��&O�������������������Arreola v. Godinez������)��G������
������WK�&LU����������7KH�WHVW�RI�W\SLFDOLW\� 
LV�ZKHWKHU�RWKHU�PHPEHUV�KDYH�WKH�VDPH�RU�VLPLODU�
LQMXU\��ZKHWKHU�WKH�DFWLRQ�LV�EDVHG�RQ�FRQGXFW�ZKLFK�LV�QRW�XQLTXH�WR�WKH�QDPHG�SODLQWLIIV��DQG�
ZKHWKHU�RWKHU�FODVV�PHPEHUV�KDYH�EHHQ�LQMXUHG�E\�WKH�VDPH�FRQGXFW�
��Wolin v. Jaguar Land Rover 
N.A., LLC������)��G��������������WK�&LU���������TXRWLQJ�Hanon v. Dataproducts Corp.������)��G�
�����������WK�&LU�����������>7@�KH�W\SLFDOLW\�SURQJ�RI�5XOH����D��VHWV�D�UHODWLYHO\�ORZ�WKUHVKROG���
Karvaly v. eBay, Inc.������)�5�'����������(�'�1�<���������see, e.g.��Stirman v. Exxon Corp.������
)��G������������WK�&LU���������Lightbourn v. Cnty. of El Paso, Tex.������)��G������������WK�&LU��
�������7\SLFDOLW\�LV�DOVR�HDVLHU�WR�VDWLVI\�ZKHUH�FODVVHV�VHHN�LQMXQFWLYH�UHOLHI��See Baby Neal ex. 
Rel. Kanter v. Casey�����)��G������G�&LU���������
�
� 7KH�6HFUHWDU\�DUJXHV�0U��6NDDU
V�FODLP�LV�QRW�W\SLFDO�HQRXJK�WR�SHUPLW�KLP�WR�VHUYH�DV�FODVV�
UHSUHVHQWDWLYH�EHFDXVH�WKH�UHDVRQ�IRU�DQ\�GHQLDOV�RI�3DORPDUHV�YHWHUDQV
�FODLPV�UHODWHG�WR�LRQL]LQJ�
UDGLDWLRQ� H[SRVXUH�PD\� QRW� WXUQ� RQ� WKH� UHVXOWV� RI� GRVH� HVWLPDWHV� UHTXHVWHG� XQGHU� ���������See�
6HFUHWDU\
V�)HE������������5HVS��DW��������6HFUHWDU\
V�-XO\�����������5HVS��DW�������0XFK�OLNH�DQ\�
FRQFHUQV�UHJDUGLQJ�FRPPRQDOLW\�DQG�VWDQGLQJ��WKLV�FRQFHUQ�LV�DOOHYLDWHG�E\�RXU�UHVWUXFWXULQJ�RI�
WKH�FODVV��$V�H[SODLQHG�DERYH��EHFDXVH�ZH�DUH�GLVPLVVLQJ�WKH�FODVV�FKDOOHQJH�WR���������IRU�ODFN�RI�
VWDQGLQJ��WKH�RQO\�LVVXH�EHIRUH�XV�FRQFHUQV�WKRVH�FODLPV�WKDW�KDYH�HLWKHU�EHHQ�GHQLHG�RU�ZLOO�EH�
GHQLHG�XQGHU����������
�
� $QG� DV� GLVFXVVHG� DERYH� UHJDUGLQJ� 0U�� 6NDDU
V� VWDQGLQJ� WR� UHSUHVHQW� WKH� FODVV�� WKH�
6HFUHWDU\
V�DUJXPHQW�WKDW�0U��6NDDU�ODFNV�VWDQGLQJ�WR�UHSUHVHQW�FODVV�PHPEHUV�ZKRVH�FODLPV�KDG�
EHHQ� GHQLHG� XQGHU� WKH� $LU� )RUFH
V� SUH������ PHWKRGRORJ\� DOVR� SUHVHQWV� SRWHQWLDO� W\SLFDOLW\�
FRQFHUQV��%XW��DV�ZH�H[SODLQHG��WKH�SUH��DQG�SRVW������GLVWLQFWLRQ�LV�ODUJHO\�WKHRUHWLFDO��3XW�VLPSO\��
0U�� 6NDDU� VKDUHV� WKH� VDPH� LQMXU\� IURP� 9$
V� UHOLDQFH� RQ� $LU� )RUFH
V� GRVH� HVWLPDWHV� DV� DQ\�
FRQFHLYDEOH�FODLPDQW�IDOOLQJ�ZLWKLQ�WKH�PRGLILHG�FODVV��7KXV��KLV�FODLP��VKDUH>V@�WKH�VDPH�HVVHQWLDO�
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FKDUDFWHULVWLFV�DV�WKH�FODLPV�RI�WKH�FODVV�DW�ODUJH���DQG�KLV�FODLP�LV�W\SLFDO�HQRXJK�WR�SHUPLW�KLP�WR�
VHUYH�DV�FODVV�UHSUHVHQWDWLYH��Haggart�����)HG��&O��DW������
�

4. Mr. Skaar will fairly and adequately protect the interests of the class. 
�
� 7KH� ILQDO� 5XOH� ���D�� LQTXLU\� DVNV� ZKHWKHU� �WKH� UHSUHVHQWDWLYH� SDUWLHV� ZLOO� IDLUO\� DQG�
DGHTXDWHO\�SURWHFW�WKH�LQWHUHVWV�RI�WKH�FODVV���)('��5��&,9��3�����D�������$�GHFLVLRQ�ZLWK�UHVSHFW�WR�
WKH� FODVV� LV� FRQFOXVLYH� RQO\� LI� WKH� DEVHQW�PHPEHUV�ZHUH� DGHTXDWHO\� UHSUHVHQWHG�E\� WKH� QDPHG�
OLWLJDQWV�DQG�FODVV�FRXQVHO���In re Bridgestone/Firestone, Inc., Tires Prods. Liab. Litig.������)��G�
��������� ��WK�&LU�� �������abrogated on other grounds by Smith v. Bayer Corp.�� ����8�6�� ����
������� � ��$GHTXDF\� LV� WZRIROG�� WKH� SURSRVHG� FODVV� UHSUHVHQWDWLYH� PXVW� KDYH� DQ� LQWHUHVW� LQ�
YLJRURXVO\�SXUVXLQJ�WKH�FODLPV�RI�WKH�FODVV��DQG�PXVW�KDYH�QR�LQWHUHVWV�DQWDJRQLVWLF�WR�WKH�LQWHUHVWV�
RI�RWKHU�FODVV�PHPEHUV���In re Literary Works in Elec. Databases Copyright Litig.������)��G������
������G�&LU���������7KXV���>W@KH�DGHTXDF\�LQTXLU\�XQGHU�5XOH����D�����VHUYHV�WR�XQFRYHU�FRQIOLFWV�
RI�LQWHUHVW�EHWZHHQ�QDPHG�SDUWLHV�DQG�WKH�FODVV�WKH\�VHHN�WR�UHSUHVHQW���Amchem Prods., Inc. v. 
Windsor������8�6�������������������&ODVV�UHSUHVHQWDWLYHV�VHUYH�DV�ILGXFLDULHV�IRU�FHUWLILHG�FODVVHV��
See London v. Wal-Mart Stores, Inc.������)��G���������������WK�&LU���������
�
� 7R�EH�DGHTXDWH��FODVV�UHSUHVHQWDWLYHV�PXVW�SRVVHVV�WKH�FODLP�DVVHUWHG�RQ�EHKDOI�RI�WKH�FODVV��
KDYH� LQWHUHVWV�RWKHUZLVH�DOLJQHG�ZLWK�DQG�QRW�DQWDJRQLVWLF� WR� WKRVH�RI� WKH�FODVV��DQG�EH�DEOH� WR�
DGYRFDWH�YLJRURXVO\�DQG�FRPSHWHQWO\�IRU�WKH�LQWHUHVWV�RI�WKH�FODVV��See Kirkpatrick v. J.C. Bardford 
& Co.�� ����)��G� ����� ���� ���WK� &LU�� ������� )RU� PXFK� RI� WKH� VDPH� UHDVRQV� W\SLFDOLW\� DQG�
FRPPRQDOLW\�DUH�SUHVHQW�KHUH��ZH�KROG�0U��6NDDU�LV�DGHTXDWH�WR�VHUYH�DV�FODVV�UHSUHVHQWDWLYH��+H�
SRVVHVVHV� WKH� VDPH� FODLP� DV� WKH� XQQDPHG� FODVV�PHPEHUV�� KLV� LQWHUHVW� LQ� 9$� FRPSO\LQJ�ZLWK�
��������F�����L��LV�DOLJQHG�ZLWK�WKH�FODVV��DQG�WKHUH�LV�QR�LQGLFDWLRQ�KH�LV�XQDEOH�WR�YLJRURXVO\�DQG�
FRPSHWHQWO\�DGYRFDWH�IRU�WKH�LQWHUHVWV�RI�WKH�FODVV��Id. 0RUHRYHU��ZH�VHH�QR�FRQIOLFW�RI�LQWHUHVW�WKDW�
ZRXOG�SUHYHQW�0U��6NDDU�IURP�DGYDQFLQJ�WKH�LQWHUHVWV�RI�WKH�FODVV��
�

5. The requested injunctive relief is appropriate respecting the class as a whole. 
�
� )HGHUDO� 5XOH� RI� &LYLO� 3URFHGXUH� ���E����� SHUPLWV� DJJUHJDWLRQ� ZKHQ� DOO� 5XOH� ���D�
V�
SHUTXLVLWHV�KDYH�EHHQ�PHW��DQG��WKH�SDUW\�RSSRVLQJ�WKH�FODVV�KDV�DFWHG�RU�UHIXVHG�WR�DFW�RQ�JURXQGV�
WKDW�DSSO\�JHQHUDOO\� WR� WKH�FODVV�� VR� WKDW� LQMXQFWLYH� UHOLHI�RU�FRUUHVSRQGLQJ�GHFODUDWRU\� UHOLHI� LV�
DSSURSULDWH�UHVSHFWLQJ�WKH�FODVV�DV�D�ZKROH���7KH�6XSUHPH�&RXUW�KDV�LQVWUXFWHG�WKDW��>W@KH�NH\�WR�
WKH��E�����FODVV�LV�
WKH�LQGLYLVLEOH�QDWXUH�RI�WKH�LQMXQFWLYH�RU�GHFODUDWRU\�UHPHG\�ZDUUDQWHG�±�WKH�
QRWLRQ�WKDW�WKH�FRQGXFW�LV�VXFK�WKDW�LW�FDQ�EH�HQMRLQHG�RU�GHFODUHG�XQODZIXO�RQO\�DV�WR�DOO�RI�WKH�
FODVV�PHPEHUV�RU�DV�WR�QRQH�RI�WKHP���Wal-Mart������8�6��DW������TXRWLQJ�5LFKDUG�$��1DJDUHGD��
Class Certification in the Age of Aggregate Proof�� ���1�<�8�� /�� 5(9�� ���� ���� ��������� 5XOH�
���E����� UHTXLUHV� WKDW� �D� VLQJOH� LQMXQFWLRQ� RU� GHFODUDWRU\� MXGJPHQW� �� �� �� SURYLGH� UHOLHI� WR� HDFK�
PHPEHU�RI�WKH�FODVV���Id.�7KXV��LI�WKHUH�DUH�FODVV�PHPEHUV�ZKR�ZRXOG�QRW�EHQHILW�IURP�D�FODVV�
ZLGH�LQMXQFWLRQ��RU�GHFODUDWLRQ���FHUWLILFDWLRQ�XQGHU�5XOH����E�����ZRXOG�QRW�EH�DSSURSULDWH��See 
Jennings v. Rodriguez������6��&W�������������������FRPPHQWLQJ�LQ�DFWLRQ�FRQFHUQLQJ�FODLPV�E\�
GHWDLQHG�DOLHQV�WKDW��EHFDXVH�VRPH�PHPEHUV�RI�WKH�FODVV�PD\�QRW�EH�HQWLWOHG�WR�WKH�UHTXHVWHG�UHOLHI��
FHUWLILFDWLRQ�XQGHU�5XOH����E�����PLJKW�EH�LQDSSURSULDWH���

�������������������������������������������������
��:H�FRQVLGHU�WKH�DGHTXDF\�RI�FODVV�FRXQVHO�EHORZ��
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�
� :H�KROG�WKH�SURSRVHG�FODVV�PHHWV�5XOH����E����
V�UHTXLUHPHQWV�IRU�FHUWLILFDWLRQ��7KH�FODVV�
VHHNV�D�VLQJOH�FODVV�ZLGH�LQMXQFWLRQ�RUGHULQJ�9$�WR�FRPSO\�ZLWK�WKH�SURYLVLRQV�RI����������$QG�
ZLWK�WKH�GLVPLVVDO�RI�WKH�FODVV�FKDOOHQJH�WR���������DQG�WKH�UHVWULFWLRQ�RI�WKH�FODVV�WR�WKRVH�FODLPDQWV�
ZKR�KDYH�EHHQ�RU�ZLOO�EH�VXEMHFW�WR����������WKHUH�LV�QR�TXHVWLRQ�WKDW��LI�WKH�FODVV�VXFFHHGV�RQ�WKH�
PHULWV���LQMXQFWLYH�UHOLHI�RU�FRUUHVSRQGLQJ�GHFODUDWRU\�UHOLHI�²LQ�WKH�IRUP�RI�DQ�RUGHU�IURP�WKLV�
&RXUW�WR�WKH�6HFUHWDU\�WKDW�KH�FRPSO\�ZLWK�WKH�SURYLVLRQV�RI��������²�LV�DSSURSULDWH�UHVSHFWLQJ�
WKH�FODVV�DV�D�ZKROH���)('��5��&,9��3�����E�������
�

6. The class action device is a superior method of litigating the class claim. 
�
� +DYLQJ� FRQFOXGHG� 5XOH� ���D�� DQG� 5XOH� ���E����� DUH� VDWLVILHG�� ZH� FRXOG� VWRS� RXU�
FHUWLILFDWLRQ�DQDO\VLV�ZHUH�ZH�VLWWLQJ�DV�D�GLVWULFW�FRXUW��+RZHYHU��ZH�DUH�QRW��:H�KDYH�XVHG�5XOH�
���DV�D��JXLGH��IRU�FODVV�FHUWLILFDWLRQ��%XW�ZH�DUH�QRW�ERXQG�E\�LW��See Int'l Union, UAW, Local 283 
v. Scofield������8�6�����������Q������������WKH��)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�������DSSO\�RQO\�
LQ�WKH�IHGHUDO�GLVWULFW�FRXUWV����)('��5��&,9��3������7KHVH�UXOHV�JRYHUQ�WKH�SURFHGXUH�LQ�WKH�8QLWHG�
6WDWHV�GLVWULFW�FRXUWV�����$V�ZH�PHQWLRQHG�HDUOLHU�LQ�RXU�GLVFXVVLRQ��WR�RXU�NQRZOHGJH��ZH�DUH�WKH�
RQO\�DSSHOODWH�ERG\�LQ�WKH�1DWLRQ�ZLWK�WKH�DXWKRULW\�WR�DJJUHJDWH�DFWLRQV�LQ�WKH�ILUVW�LQVWDQFH��2XU�
DSSHOODWH�QDWXUH�DQG�QDWLRQDO�MXULVGLFWLRQ�PDNH�XV�VWDQG�DSDUW�IURP�WKH�RUGLQDU\�FRXUVH�RI�DJJUHJDWH�
OLWLJDWLRQ�LQ�)HGHUDO�GLVWULFW�FRXUWV��ZKLFK�DUH�HPSRZHUHG�WR�ILQG�IDFWV�DQG�FRQGXFW�GLVFRYHU\�ZKLOH�
ZH� DUH� QRW�� DEVHQW� VRPH� OLPLWHG� FLUFXPVWDQFHV�� See� ���8�6�&�� �������F�� ��,Q� QR� HYHQW� VKDOO�
ILQGLQJV�RI�IDFW�PDGH�E\�WKH�6HFUHWDU\�RU�WKH�%RDUG�RI�9HWHUDQV
�$SSHDOV�EH�VXEMHFW�WR�WULDO�GH�QRYR�
E\�WKH�&RXUW������������E����5HYLHZ�LQ�WKH�&RXUW�VKDOO�EH�RQ�WKH�UHFRUG�RI�SURFHHGLQJV�EHIRUH�WKH�
6HFUHWDU\�DQG�WKH�%RDUG�����but see Monk III�����9HW�$SS��DW������KROGLQJ�WKLV�&RXUW��KDV�DXWKRULW\�
WR� FRQGXFW� OLPLWHG� IDFWILQGLQJ� WR� GHWHUPLQH� ZKHWKHU� FODVV� FHUWLILFDWLRQ� LV� ZDUUDQWHG���� Bove��
���9HW�$SS��DW�������>7@KLV�&RXUW� �� �� ��PD\�VHHN� IDFWV�RXWVLGH� WKH�UHFRUG�EHIRUH� WKH�%RDUG�DQG�
LQGHSHQGHQWO\� ZHLJK� WKH� IDFWV� WR� GHWHUPLQH� LI� HTXLWDEOH� WROOLQJ� LV� DSSURSULDWH����� Erspamer v. 
Derwinski�� ��9HW�$SS�� ��� ��� ������� �&RXUW� PD\� FRQVLGHU� IDFWV� QRW� EHIRUH� WKH� %RDUG� ZKHQ�
FRQVLGHULQJ� WKH�PHULWV� RI� D� SHWLWLRQ� IRU� H[WUDRUGLQDU\� UHOLHI���0RUHRYHU�� ZH� DUH� GLIIHUHQW� WKDQ�
GLVWULFW�FRXUWV�EHFDXVH�ZH�FDQ�LVVXH�SUHFHGHQWLDO�GHFLVLRQV�WKDW�ELQG�WKRVH�QRW�EHIRUH�WKH�&RXUW��,Q�
RWKHU�ZRUGV��XQOLNH�GLVWULFW�FRXUWV��RXU�GHFLVLRQV�FDQ�KDYH�VRPHWKLQJ�OLNH�WKH�HIIHFW�RI�D�FODVV�DFWLRQ�
MXGJPHQW�ZLWKRXW�UHFHLYLQJ�FODVV�WUHDWPHQW��
�
� $V�ZH�H[SODLQ�EHORZ��FODVV�DFWLRQV�EHIRUH�XV�ZLOO�VHUYH�DV�D�VSHFLDO�SURFHGXUDO�GHYLFH�IRU�
FHUWDLQ�W\SHV�RI�FODLPV�WKDW�OHQG�WKHPVHOYHV�WR�DJJUHJDWH�DGMXGLFDWLRQ��7KLV�LV�EHFDXVH�FODVV�DFWLRQV�
�FRQVHUYH�MXGLFLDO�UHVRXUFHV�E\�DOORZLQJ�FRXUWV� WR�WUHDW�FRPPRQ�FODLPV�WRJHWKHU��REYLDWLQJ�WKH�
QHHG�IRU�UHSHDWHG�DGMXGLFDWLRQV�RI�WKH�VDPH�LVVXHV���Cochran v. Volvo Grp. N.A., LLC��1R�������
&9������ �����:/� ��������� DW� 
�� �0�'�1�&�� $SU�� ���� ������� 7KH\� DOVR� UHOLHYH� DEVHQW� FODVV�
PHPEHUV�IURP�KDYLQJ�WR�EULQJ�DQG�OLWLJDWH�FRPSOH[�FODLPV�LQGLYLGXDOO\���>$@Q�DEVHQW�FODVV�DFWLRQ�
SODLQWLII�LV�QRW�UHTXLUHG�WR�GR�DQ\WKLQJ��+H�>RU�VKH@�PD\�VLW�EDFN�DQG�DOORZ�WKH�OLWLJDWLRQ�WR�UXQ�LWV�
FRXUVH��FRQWHQW�LQ�NQRZLQJ�WKDW�WKHUH�DUH�VDIHJXDUGV�SURYLGHG�IRU�KLV�>RU�KHU@�SURWHFWLRQ���Phillips 
Petroleum Co. v. Shutts������8�6�������������������(VSHFLDOO\�LQ�DQ�DGMXGLFDWRU\�V\VWHP�LQYROYLQJ�
ODUJH�QXPEHUV�RI�XQUHSUHVHQWHG�FODLPDQWV��FODVV�DFWLRQV�PD\�DOORZ�FODLPDQWV��VXFK�DV�0U��6NDDU��
ZKR�KDYH�WKH�UHVRXUFHV��NQRZOHGJH��DQG�GHVLUH�WR�FKDOOHQJH�9$�FRQGXFW�DQG�UHJXODWLRQV�WR�VWHS�
IRUZDUG�DQG� UHSUHVHQW� VLPLODUO\� VLWXDWHG�FODLPDQWV� DQG�� WKURXJK�QRWLFH�RI�FHUWLILFDWLRQ�� HGXFDWH�
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RWKHU�FODVV�PHPEHUV�DERXW�WKH�H[LVWHQFH�RI�D�OHJDO�FODLP�DJDLQVW�WKH�9$��See Watkins v. Simmons 
& Clark, Inc.������)��G������������WK�&LU���������
�
� %XW�RXU�XQLTXH�QDWXUH�UHTXLUHV�FRQVLGHUDWLRQV�EH\RQG� WKRVH�DSSOLFDEOH� WR�GLVWULFW�FRXUWV�
XQGHU�5XOH�����-XVW�DV�WKHUH�DUH�UHDVRQV�LQ�IDYRU�RI�H[HUFLVLQJ�RXU�GLVFUHWLRQ�WR�FHUWLI\�D�FODVV�LQ�D�
SDUWLFXODU� PDWWHU�� VR�� WRR�� DUH� WKHUH� UHDVRQV� FRXQVHOLQJ� DJDLQVW� FHUWLILFDWLRQ�� ,Q� Harrison�� ZH�
GHFOLQHG�WR�DGRSW�FODVV�DFWLRQ�SURFHGXUHV�EHFDXVH��L��ZH�EHOLHYHG�ZH�ODFNHG�WKH�SRZHU�WR�DGRSW�
VXFK�SURFHGXUHV���LL��WKH�SRWHQWLDO�GLIILFXOWLHV�LQ�PDQDJLQJ�FODVV�DFWLRQV�LQ�WKH�ILUVW�LQVWDQFH�DW�WKH�
DSSHOODWH� OHYHO�� DQG� �LLL�� WKH� DYDLODELOLW\�RI�SUHFHGHQWLDO� GHFLVLRQ�PDNLQJ�DV� D� VXSHULRU� IRUP�RI�
OLWLJDWLRQ����9HW�$SS��DW������$V�ZH�VWDWHG�LQ�Monk III��WKH�)HGHUDO�&LUFXLW�KDV�H[SUHVVO\�RYHUUXOHG�
Harrison
V�ILUVW�IDFWRU��ODFN�RI�DXWKRULW\�����9HW�$SS��DW�����Q����,Q�Monk III��ZH�GHFOLQHG�WR�GHFLGH�
ZKHWKHU�WKH�UHPDLQLQJ�WZR�Harrison�IDFWRUV�ZHUH�DSSURSULDWH�FRQVLGHUDWLRQV�IRU�FODVV�FHUWLILFDWLRQ��
Id.�:H�QRZ�H[SODLQ�WKDW�WKH�UHPDLQLQJ�WZR�Harrison IDFWRUV²PDQDJHDELOLW\�DQG�WKH�DYDLODELOLW\�
RI� SUHFHGHQWLDO� GHFLVLRQV²VWHP� IURP� WKH� XQLTXH� QDWXUH� RI� WKLV� &RXUW� DQG� DUH� UHOHYDQW�
FRQVLGHUDWLRQV�LQ�WKH�FODVV�FHUWLILFDWLRQ�DQDO\VLV�EHIRUH�WKLV�&RXUW��HYHQ�LI�WKH\�DUH�QRW�categorical 
UHDVRQV�WR�GHFOLQH�WR�FHUWLI\�FODVV�DFWLRQV���
�
� :KLOH� ZH� UHFRJQL]H� IRU� WUDGLWLRQDO� 5XOH� ���E����� FODVV� DFWLRQV�� �VXSHULRULW\� >LV@� VHOI�
HYLGHQW���Wal-Mart������8�6��DW������RXU�QDWLRQDO�MXULVGLFWLRQ�PDNHV�WKH�LQTXLU\�GLIIHUHQW�KHUH��
5HTXLULQJ� FODLPDQWV� WR� MXVWLI\� WKH� XVH� RI� WKH� FODVV� DFWLRQ� GHYLFH� FRQVLGHULQJ� WKH� DYDLODEOH�
DOWHUQDWLYHV��VXFK�DV�VLQJOH�SDUW\�SUHFHGHQWLDO�GHFLVLRQV��FRQVROLGDWLRQ��SHWLWLRQV�IRU�UXOHPDNLQJ��
DQG�WKH�DELOLW\�WR�LVVXH�ZULWV�RI�PDQGDPXV��LV�QHFHVVDU\�WR�MXVWLI\�WKH�H[SHQGLWXUH�RI�MXGLFLDO�WLPH�
DQG�HQHUJ\�UHTXLUHG�WR�DGMXGLFDWH�FODVV�DFWLRQV�DV�DQ�DSSHOODWH�FRXUW�LQ�WKH�ILUVW�LQVWDQFH�DQG�DVVXPH�
WKH�ULVN�RI�SUHMXGLFLQJ�WKH�ULJKWV�RI�DEVHQW�YHWHUDQV��See Pipefitters Local 636 Ins. Fund v. Blue 
Cross Blue Shield������)��G���������������WK�&LU���������7KXV��FRQVLGHULQJ�RXU�DSSHOODWH�QDWXUH�
DQG� OLPLWHG� IDFWILQGLQJ�DELOLWLHV�DQG�JXLGHG�E\�5XOH����� FODVV�DFWLRQV�EHIRUH� WKLV�&RXUW�DUH� WKH�
H[FHSWLRQ��QRW�WKH�UXOH��,Q�RWKHU�ZRUGV��ZH�ZLOO�SUHVXPH�FODVVHV�VKRXOG�QRW�EH�FHUWLILHG�EHFDXVH�
RXU�DELOLW\�WR�UHQGHU�ELQGLQJ�SUHFHGHQWLDO�GHFLVLRQV�RUGLQDULO\�ZLOO�EH�DGHTXDWH��&ODLPDQWV�VHHNLQJ�
FODVV�FHUWLILFDWLRQ�FDQ�UHEXW�WKLV�SUHVXPSWLRQ�E\�VKRZLQJ�E\�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�WKDW�
D�FODVV�DFWLRQ� LV� �VXSHULRU� WR�RWKHU�DYDLODEOH�PHWKRGV�IRU� IDLUO\�DQG�HIILFLHQWO\�DGMXGLFDWLQJ� WKH�
FRQWURYHUV\��EHIRUH�ZH�ZLOO�H[HUFLVH�RXU�GLVFUHWLRQ�LQ�FHUWLI\LQJ�D�FODVV��)('��5��&,9��3�����E������
7KLV�LV�D��IDFW�VSHFLILF�DQDO\VLV��WKDW��ZLOO�YDU\�GHSHQGLQJ�RQ�WKH�FLUFXPVWDQFHV�RI�DQ\�JLYHQ�FDVH���
Madison v. Chalmette Ref., L.L.C.������)��G������������WK�&LU���������
�
� �5XOH����E�����OLVWV�VHYHUDO�IDFWRUV�IRU�GHWHUPLQLQJ�WKH�VXSHULRULW\�RI�D�FODVV�DFWLRQ��7KLV�LV�
DW�OHDVW�D�XVHIXO�VWDUWLQJ�SRLQW��2I�WKHVH��RQO\����E�����'��LV�UHOHYDQW�KHUH���7KDW�IDFWRU�DGGUHVVHV�
�WKH�OLNHO\�GLIILFXOWLHV�LQ�PDQDJLQJ�D�FODVV�DFWLRQ���D�KLJKO\�UHOHYDQW�FRQFHUQ�JLYHQ�RXU�SUHYLRXVO\�
�������������������������������������������������

��6XEVHFWLRQ��$��ORRNV�DW��WKH�FODVV�PHPEHUV
�LQWHUHVWV�LQ�LQGLYLGXDOO\�FRQWUROOLQJ�WKH�SURVHFXWLRQ�RU�GHIHQVH�
RI�VHSDUDWH�DFWLRQV��)('��5��&,9��3�����E�����$���%XW�DEVHQW�FODLPDQWV�DUH�DOUHDG\�ERXQG�E\�RXU�SUHFHGHQWLDO�GHFLVLRQV��
see����8�6�&����������DQG�WKXV�ZH�QHHG�QRW�UHTXLUH�WKLV�IDFWRU��6XEVHFWLRQ��%��FRQVLGHUV��WKH�H[WHQW�DQG�QDWXUH�RI�DQ\�
OLWLJDWLRQ�FRQFHUQLQJ�WKH�FRQWURYHUV\�DOUHDG\�EHJXQ�E\�RU�DJDLQVW�FODVV�PHPEHUV���)('��5��&,9��3�����E�����%���2XU�
QDWLRQDO�MXULVGLFWLRQ�DGGUHVVHV�WKLV�IDFWRU��See����8�6�&����������'XSOLFDWLYH�OHJDO�LVVXHV�FDQ�DOUHDG\�EH�EURXJKW�LQ�
WKLV�&RXUW�DQG�ZH�KDYH�DGHTXDWH�PHDQV�WR�DGGUHVV�WKHP��See�8�6��9(7��$33��5����D������DOORZLQJ�XV�WR�VWD\�PDWWHUV�
SHQGLQJ�EHIRUH�WKH�&RXUW��LQ�WKH�LQWHUHVW�RI�MXGLFLDO�HIILFLHQF\����)LQDOO\��VXEVHFWLRQ��&��LV�QRW�UHOHYDQW�KHUH�DV�ZH�DUH�
WKH�DSSURSULDWH�IRUXP�IRU�FODLPDQWV�WR�FKDOOHQJH�9$
V�GHQLDO�RI�EHQHILWV��See�)('��5��&,9��3�����E�����&���OLVWLQJ��WKH�
GHVLUDELOLW\�RU�XQGHVLUDELOLW\�RI�FRQFHQWUDWLQJ�WKH�OLWLJDWLRQ�RI�FODLPV�LQ�WKH�SDUWLFXODU�IRUXP��DV�D����E�����IDFWRU���see 
also ���8�6�&�����������������
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GLVFXVVHG�OLPLWDWLRQV��)('��5��&,9��3�����E�����'���0DQDJHDELOLW\��HQFRPSDVVHV�WKH�ZKROH�UDQJH�
RI�SUDFWLFDO�SUREOHPV�WKDW�PD\�UHQGHU�WKH�FODVV�DFWLRQ�IRUPDW�LQDSSURSULDWH�IRU�D�SDUWLFXODU�VXLW���
Eisen������8�6��DW������&RXUWV�KDYH�GHFOLQHG�WR�FHUWLI\�FODVVHV�EHFDXVH�RI�PDQDJHDELOLW\�FRQFHUQV�
ZKHUH�LQGLYLGXDO�FODVV�PHPEHUV�EURXJKW�FODLPV�LQ�GLIIHUHQW�VWDWHV�XQGHU�GLIIHUHQW�VWDWH�ODZV��see 
Riordan v. Smith Barney�� ����)�5�'��������� �1�'�� ,OO�� ������� FRPPXQLFDWLRQ�ZLWK� VRPH�FODVV�
PHPEHUV�ZRXOG�EH�XQGXO\�GLIILFXOW��see Mateo v. The M/S Kiso������)��6XSS������������1�'��&DO��
������� LQGLYLGXDO� GDPDJHV� FDOFXODWLRQV� ZRXOG� EH� WRR� FRPSOH[�� see Abrams v. Interco, Inc.��
����)��G����������G�&LU��������� WKH�FODVV� UHTXLUHG� WRR�PDQ\� LQGLYLGXDOL]HG�GHWHUPLQDWLRQV�� see 
Danvers Motor Co., Inc. v. Ford Motor Co.������)��G������������G�&LU���������DQG�WKH�VKHHU�VL]H�
RI� WKH� FODVV�PDGH� HIIHFWLQJ� QRWLFH� DQG� SURYLGLQJ� RSW� RXW� ULJKWV� XQPDQDJHDEOH�� see Gaffney v. 
United States������)��6XSS��������'�'�&���������,PSRUWDQWO\��WKH��IRFXV�LV�QRW�RQ�WKH�FRQYHQLHQFH�
RU� EXUGHQ� RI� D� FODVV� DFWLRQ� VXLW�per se�� EXW� WKH� UHODWLYH� DGYDQWDJHV� RI� D� FODVV� DFWLRQ� VXLW� RYHU�
ZKDWHYHU�RWKHU�IRUPV�RI�OLWLJDWLRQ�PLJKW�EH�UHDOLVWLFDOO\�DYDLODEOH��WR�FODLPDQWV��Klay v. v. Humana, 
Inc.������)��G���������������WK�&LU���������see also Johnston v. HBO Film Mgmt.������)��G������
������G�&LU���������FODVV�DFWLRQ�PXVW� UHSUHVHQW� WKH�EHVW�DYDLODEOH�PHWKRG�IRU� IDLU�DQG�HIILFLHQW�
DGMXGLFDWLRQ�WR�ZDUUDQW�FHUWLILFDWLRQ���%XW�DJDLQ��ZH�RQO\�XVH�5XOH����DV�D�JXLGH��,W�LV�LPSHUIHFWO\�
FUDIWHG�IRU�RXU�DSSHOODWH�VHWWLQJ�DQG�5XOH����E�����'�
V�EDVHOLQH�LV�RQO\�WKH�VWDUWLQJ�SRLQW�RI�RXU�
DQDO\VLV��,Q�WKH�EDODQFH�RI�WKLV�VHFWLRQ��ZH�SURYLGH�D�QRQ�H[KDXVWLYH�VHW�RI�IDFWRUV�ZH�ZLOO�FRQVLGHU�
ZKHQ�GHFLGLQJ�LI�D�FODLPDQW�KDV�UHEXWWHG�WKH�SUHVXPSWLRQ�DJDLQVW�DJJUHJDWH�DFWLRQ��
�

$IWHU�FDQYDVVLQJ�IHGHUDO�FODVV�DFWLRQ�MXULVSUXGHQFH�DQG�FRQVLGHULQJ�RXU�XQLTXH�DSSHOODWH�
QDWXUH��ZH�KROG�WKDW��ZKHQ�FRQVLGHULQJ�ZKHWKHU�WKH�SUHVXPSWLRQ�DJDLQVW�DJJUHJDWH�DFWLRQ�KDV�EHHQ�
UHEXWWHG��WKH�&RXUW�ZLOO�FRQVLGHU��DV�DSSURSULDWH��ZKHWKHU��L��WKH�FKDOOHQJH�LV�FROODWHUDO�WR�D�FODLP�
IRU�EHQHILWV���LL��OLWLJDWLRQ�RI�WKH�FKDOOHQJH�LQYROYHV�FRPSLOLQJ�D�FRPSOH[�IDFWXDO�UHFRUG���LLL��WKH�
DSSHOODWH�UHFRUG�LV�VXIILFLHQWO\�GHYHORSHG�WR�SHUPLW�MXGLFLDO�UHYLHZ�RI�WKH�FKDOOHQJHG�FRQGXFW��DQG�
�LY��WKH�SXWDWLYH�FODVV�KDV�DOOHJHG�VXIILFLHQW�IDFWV�VXJJHVWLQJ�D�QHHG�IRU�UHPHGLDO�HQIRUFHPHQW��1R�
RQH�RI�WKHVH�IDFWRUV�LV�PRUH�RU�OHVV�LPSRUWDQW�WKDQ�WKH�RWKHUV��UDWKHU�WKH�&RXUW�PXVW�HQJDJH�LQ�D�
FDVH�E\�FDVH�EDODQFLQJ�WR�GHWHUPLQH�ZKHWKHU�FODVV�FHUWLILFDWLRQ�LV�DSSURSULDWH��
�
� 7KH� ILUVW� IDFWRU�� ZKHWKHU� WKH� FKDOOHQJH� LV� FROODWHUDO� WR� D� FODLP� IRU� EHQHILWV�� IRFXVHV� RQ�
ZKHWKHU��WKH�
SODLQWLIIV
�FODLPV�DUH�HVVHQWLDOO\�WR�WKH�SROLF\�LWVHOI��QRW�LWV�DSSOLFDWLRQ�WR�WKHP��QRU�
WR�WKH�XOWLPDWH�VXEVWDQWLYH�GHWHUPLQDWLRQ�RI�WKHLU�EHQHILWV�
��Stengel������)��6XSS��DW�������TXRWLQJ�
Johnson������)��G�DW�������6XFK�FODLPV�DUH��QRW�HVVHQWLDOO\�D�FODLP�IRU�EHQHILWV��EHFDXVH�WKH\�GR�
�QRW�PHUHO\�FKDOOHQJ>H@�WKH�PHULWV�RI�WKH��DJHQF\
V�XOWLPDWH�EHQHILWV�GHWHUPLQDWLRQ��Id.�,Q�DSSHDOV�
LQYROYLQJ�FOHDU�UHJXODWRU\�RU�FRQVWLWXWLRQDO�DWWDFNV�RQ�9$
V�DSSOLFDWLRQ�RI�D�UHJXODWLRQ�VXFK�DV�WKLV�
RQH��GHWHUPLQLQJ�ZKHWKHU�D�PDWWHU�LV�FROODWHUDO�ZLOO�OLNHO\�LQYROYH�D�VLPSOHU�DQDO\VLV�WKDQ�WKRVH�
LQVWDQFHV�ZKHUH� WKH� UHJXODWRU\�RU� FRQVWLWXWLRQDO�FKDOOHQJH� LV�QHFHVVDULO\� LQWHUWZLQHG�ZLWK�9$
V�
PHULWV�GHWHUPLQDWLRQ��7KXV��WKH�SURSHU�IRFXV�LV�ZKHWKHU�WKH�FODVV�FKDOOHQJH��LV�ERXQG�XS�ZLWK�WKH�
PHULWV�VR�FORVHO\�WKDW�RXU�GHFLVLRQ�ZRXOG�FRQVWLWXWH�
LQWHUIHUHQFH�ZLWK�DJHQF\�SURFHVV�
��Johnson��
����)��G�DW������TXRWLQJ�Salfi������8�6��DW�������
�

7KH�VHFRQG�IDFWRU��ZKHWKHU�OLWLJDWLRQ�RI�WKH�FKDOOHQJH�LQYROYHV�FRPSLOLQJ�D�FRPSOH[�IDFWXDO�
UHFRUG��LV�PHDQW�WR�UHVHUYH�WKH�FODVV�GHYLFH�IRU�FKDOOHQJHV�WKDW�ZLOO�OLNHO\�UHTXLUH�H[WHQVLYH�UHFRUG�
GHYHORSPHQW�DW�WKH�$JHQF\�EH\RQG�WKH�FODVV�UHSUHVHQWDWLYH
V�LQGLYLGXDO�EHQHILWV�FODLP��:LWKRXW�
VXFK� IDFWXDO�GHYHORSPHQW��PDQ\�FODLPDQWV� FRXOG� ILQG� LW� H[WUDRUGLQDUO\�GLIILFXOW� WR� OLWLJDWH� VXFK�
FKDOOHQJHV�DV�WKH\�ZRXOG�ODFN�WKH�DELOLW\�WR�REWDLQ�WKH�LQIRUPDWLRQ�QHFHVVDU\�WR�VXEVWDQWLDWH�WKH�
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FODVV� FODLPV��$GGLWLRQDOO\�� FODVV� FHUWLILFDWLRQ� FHQWUDOL]HV� OLWLJDWLRQ� LQ� D� VLQJOH� DSSHOODWH� UHFRUG��
REYLDWLQJ�WKH�QHHG�IRU�XQQDPHG�FODVV�PHPEHUV�WR�FROOHFW�HYLGHQFH�RU�UHTXHVW�LQIRUPDWLRQ�IURP�
9$�DQG�IRU�9$�WR�DGMXGLFDWH�GXSOLFDWLYH�LQIRUPDWLRQ�UHTXHVWV��
�
� 7KH� WKLUG� IDFWRU� UHTXLUHV� FRQVLGHULQJ� ZKHWKHU� WKH� UHFRUG� LV� VXIILFLHQWO\� FRPSOHWH� IRU�
DGMXGLFDWLRQ��7KLV�UHIOHFWV� WKH�IDFW� WKDW��WKH�IRFDO�SRLQW�IRU�MXGLFLDO� UHYLHZ�>RI�DJHQF\�FRQGXFW@�
VKRXOG�EH�WKH�DGPLQLVWUDWLYH�UHFRUG�DOUHDG\�LQ�H[LVWHQFH��QRW�VRPH�QHZ�UHFRUG�PDGH�LQLWLDOO\�LQ�WKH�
UHYLHZLQJ� FRXUW��� Camp v. Pitts�� ����8�6�� ����� ���� �������� )XUWKHU�� WKH� SXWDWLYH� FODVV�
UHSUHVHQWDWLYHV�KDYH�FRQWURO�RYHU�WKLV�IDFWRU�DV�RUGLQDULO\�WKH�FRPSOHWHQHVV�RI�WKH�UHFRUG�LV�VWURQJO\�
LQIOXHQFHG� E\� FODLPDQWV� H[SUHVVO\� UDLVLQJ� DUJXPHQWV� EHIRUH� WKH� %RDUG� DQG� HQWHULQJ� UHOHYDQW�
HYLGHQFH�LQWR�WKH�UHFRUG��$V�VWDWHG�DERYH��ZH�GR��MXVW�DV�LQ�WKH�SHWLWLRQ�FRQWH[W��KDYH�VRPH�OLPLWHG�
IDFWILQGLQJ�DELOLW\�ZKHQ�GHFLGLQJ�PRWLRQV�IRU�FODVV�FHUWLILFDWLRQV�LQ�WKH�DSSHDO�FRQWH[W��See Monk 
III�� ���9HW�$SS�� DW� �����%XW� IDFWILQGLQJ� LV� �W\SLFDOO\�XQQHFHVVDU\� WR� MXGLFLDO� UHYLHZ�RI� DJHQF\�
GHFLVLRQPDNLQJ���Fla. Power & Light Co. v. Lorion������8�6�������������������7KLV�LV�GRXEO\�VR�
IRU� RXU� FRXUW��ZKLFK�� DV� GLVFXVVHG�� KDV� XQLTXH� OLPLWDWLRQV� RQ� LWV� IDFWILQGLQJ� DELOLW\� DERYH� DQG�
EH\RQG� WKRVH� RI� D� IHGHUDO� GLVWULFW� FRXUW� See� ���8�6�&�� ��������F��� �����E���But see Monk III��
���9HW�$SS��DW������Bove�����9HW�$SS��DW������Erspamer����9HW�$SS��DW�����7KXV��WKH�H[WHQW�WR�
ZKLFK� D� SURSRVHG� FODVV� ZLOO� UHTXLUH� DGGLWLRQDO� IDFWILQGLQJ� LV� DQ� LPSRUWDQW� FRQVLGHUDWLRQ� LQ�
GHWHUPLQLQJ�ZKHWKHU�WKH�SUHVXPSWLRQ�DJDLQVW�DJJUHJDWH�DFWLRQ�LV�UHEXWWHG��
�
� 7KH�ILQDO�IDFWRU�GHDOV�ZLWK�HQIRUFHPHQW��:KHQ�WKLV�&RXUW�LVVXHV�D�IDYRUDEOH�SUHFHGHQWLDO�
GHFLVLRQ��LW�FHUWDLQO\�ELQGV�9$�LQ�DOO�SHQGLQJ�DQG�IXWXUH�FODLPV� See����8�6�&���������%XW�FODLPDQWV�
QRW�SDUW\�WR�WKDW�GHFLVLRQ�ZKR�PD\�EH�VXEMHFW�WR�HUURUV�DIIHFWLQJ�WKHLU�ULJKWV��ZKHWKHU�GXH�WR�9$
V�
QRQ�FRPSOLDQFH�ZLWK�RXU�GHFLVLRQ�DW�D� ODWHU�GDWH�RU�RWKHUZLVH��GR�QRW�KDYH�DQ\�ULJKW� WR�SURPSW�
UHPHGLDO�HQIRUFHPHQW��7KHLU�RQO\�UHFRXUVH�LV�EULQJLQJ�WKH�DOOHJHGO\�LQYDOLG�DJHQF\�DFWLRQ�EHIRUH�
XV�E\�IXOO\�H[KDXVWLQJ�DJHQF\�UHYLHZ�EHIRUH�ILOLQJ�D�QRWLFH�RI�DSSHDO��$QG�LQ�VRPH�FDVHV��WKLV�ZLOO�
EH� DQ� RUGLQDU\� IHDWXUH� RI� OLWLJDWLRQ�� %XW� ZKHUH� WKH� IDFWV� VXJJHVW� D� QHHG� IRU� SURPSW� UHPHGLDO�
HQIRUFHPHQW��FODLPDQWV�PD\�LQVWHDG�VHHN�FODVV�FHUWLILFDWLRQ��7KLV�LV�D�IDFW�VSHFLILF�DQDO\VLV�WKDW�
ZLOO�YDU\�EDVHG�RQ�WKH�XQLTXH�IDFWV�RI�HDFK�LQGLYLGXDO�DSSHDO��6R��IRU�H[DPSOH��RQH�QHHG�QRW�ILQG�
WKDW�WKH�$JHQF\�LV�OLNHO\�WR�GLVREH\²ZH�ILQG�VXFK�ZLOOIXO�QRQFRPSOLDQFH�XQOLNHO\�LQ�DOO�EXW�WKH�
PRVW�H[WUHPH�FDVH��,QVWHDG��D�VSHFLDO�QHHG�IRU�UHPHGLDO�HQIRUFHPHQW�PLJKW�EH�WKH�UHVXOW�RI�WKH�FODVV�
PHPEHUV
�DJH�RU�VRPH�VLPLODU�IDFWRU�VXJJHVWLQJ�WKH�QHHG�IRU�HVSHFLDOO\�WLPHO\�UHOLHI��
�
� $SSO\LQJ� WKHVH� IDFWRUV� KHUH�� FODVV� FHUWLILFDWLRQ� LV� WKH� VXSHULRU�PHWKRG� IRU� OLWLJDWLQJ� WKH�
UHPDLQLQJ�FODVV�FODLP��7KH�FODVV�FODLP�LV�FROODWHUDO� WR�0U��6NDDU
V�FODLP�IRU�EHQHILWV�EHFDXVH� LW�
FKDOOHQJHV�9$
V�DGKHUHQFH�WR�D�JHQHUDOO\�DSSOLFDEOH�UHJXODWLRQ�DQG�LV�QRW��ERXQG�XS�ZLWK�WKH�PHULWV�
>RI� 0U�� 6NDDU
V� FODLP� IRU� GLVDELOLW\� EHQHILWV@� VR� FORVHO\� WKDW� RXU� GHFLVLRQ� ZRXOG� FRQVWLWXWH�

LQWHUIHUHQFH�ZLWK�DJHQF\�SURFHVV�
��Johnson������)��G�DW������TXRWLQJ�Salfi������8�6��DW�������DV�
D�IDYRUDEOH�GHFLVLRQ�RQ�WKH�PHULWV�ZRXOG�QRW�EH�DQ��RUGHU�WKDW�FODVV�PHPEHUV�EH�SDLG�EHQHILWV��QRU�
ZRXOG�LW��LQ�DQ\�ZD\�LQWHUIHUH�ZLWK�WKH�DJHQF\
V�UROH�DV�WKH�XOWLPDWH�GHWHUPLQHU�RI�HOLJLELOLW\��IRU�
EHQHILWV��City of New York������8�6��DW������,Q�IDFW��D�PHULWV�GHFLVLRQ�LQ�WKH�FODVV
V�IDYRU�ZRXOG�GR�
�QR�PRUH�WKDQ�WKH�DJHQF\�ZRXOG�KDYH�EHHQ�FDOOHG�XSRQ�WR�GR�KDG�LW��LQVWHDG�RI�>XV@��EHHQ�DOHUWHG�
WR�WKH��DOOHJHG�GHILFLHQFLHV�LQ�WKH�$LU�)RUFH
V�GRVH�HVWLPDWH�PHWKRGRORJLHV��Id.�7KXV��WKLV�IDFWRU�
ZHLJKV�LQ�IDYRU�RI�FHUWLILFDWLRQ��
�
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� 6R��WRR��GRHV�WKH�VHFRQG��7KH�UHFRUG�LQ�WKLV�FDVH�LV�FRPSOH[�DQG�YROXPLQRXV��FRQWDLQLQJ�
QXPHURXV�GRFXPHQWV�UHODWHG�WR�WHFKQLFDO�DQG�VFLHQWLILF�PDWWHUV��e.g.��5��DW���������������������
DQG�GHFDGHV�ROG�UHFRUGV��e.g.��5��DW������������&HQWUDOL]LQJ�WKH�FODVV�FKDOOHQJH�LQ�RQH�OLWLJDWLRQ�
VWULNHV� XV� DV� D� IDU� EHWWHU� XVH� RI� RXU� OLPLWHG� MXGLFLDO� UHVRXUFHV� DQG� DYRLGV� WKH� VSHFWHU� RI� ERWK�
XQQDPHG�FODVV�PHPEHUV�DQG�9$�HQJDJLQJ�LQ�GXSOLFDWLYH�UHFRUG�GHYHORSPHQW����
�
� 7KH�WKLUG�IDFWRU�DOVR�ZHLJKV�LQ�IDYRU�RI�FHUWLILFDWLRQ��0U��6NDDU�DQG�WKH�SURSRVHG�FODVV�KDYH�
VXEPLWWHG�VFLHQWLILF�HYLGHQFH�FKDOOHQJLQJ�WKH�YDOLGLW\�RI�WKH�$LU�)RUFH
V�GRVH�HVWLPDWHV��See 5��DW�
���������:H�DUH�DOVR�HTXLSSHG�ZLWK�WKH�%RDUG
V�VXSSOHPHQWDO�VWDWHPHQW�DGGUHVVLQJ�0U��6NDDU
V�
FKDOOHQJH�WR�9$
V�DGKHUHQFH�WR����������See generally�6HFUHWDU\
V�0DU������������5HVS��:H�UHTXLUH�
QR�DGGLWLRQDO� LQIRUPDWLRQ� WR�GHFLGH� WKH�FODVV� FKDOOHQJH�RQ� WKH�PHULWV�� ,PSRUWDQWO\�� LI� WKH� FODVV�
VRXJKW�QRW�RQO\�WR�FKDOOHQJH�9$
V�FRPSOLDQFH�ZLWK���������EXW�also�SURIIHUHG�DQ�DOWHUQDWLYH�GRVH�
PHWKRGRORJ\��ZH�ZRXOG�OLNHO\�UHTXLUH�VLJQLILFDQW�DPRXQWV�RI�DGGLWLRQDO�LQIRUPDWLRQ�VXFK�WKDW�FODVV�
FHUWLILFDWLRQ�FRXOG�SURYH�LPSUDFWLFDO��+RZHYHU��KHUH��WKH�UHFRUG�LV�FRPSOHWH��
�
� )LQDOO\�� WKH� FODVV� KDV� DOOHJHG� VXIILFLHQW� IDFWV� VXJJHVWLQJ� D� QHHG� IRU� WLPHO\� UHPHGLDO�
HQIRUFHPHQW��DQG�WKXV�WKH�ILQDO�IDFWRU�DOVR�ZHLJKV�LQ�IDYRU�RI�FHUWLILFDWLRQ��7KH�3DORPDUHV�QXFOHDU�
FOHDQXS� RFFXUUHG� RQ� -DQXDU\� ���� ������ QHDUO\� ��� \HDUV� DJR�� 7KH� DGYDQFHG� DJH� RI� WKH� FODVV�
PHPEHUV�� HVSHFLDOO\� FRQVLGHULQJ� WKH\� DOO� PXVW� VXIIHU� IURP� D� UDGLRJHQLF� GLVDELOLW\� WR� TXDOLI\��
VXJJHVWV� D� QHHG� IRU� WKH� DYDLODELOLW\� RI� SURPSW� UHPHGLDO� HQIRUFHPHQW�� 9$� DOUHDG\� FRQVLGHUV�
FODLPDQWV
�DJHV�ZKHQ�GHWHUPLQLQJ�ZKHWKHU�WR�H[SHGLWH�DSSHDOV��See����8�6�&����������7KXV��ZH�
WKLQN�LW�DQ�DSW�FRQVLGHUDWLRQ�LQ�WKH�FODVV�FHUWLILFDWLRQ�FRQWH[W�DV�ZHOO��$GGLWLRQDOO\��WKH�UHTXHVWHG�
UHOLHI�LV�LGHQWLFDO�DFURVV�WKH�FODVV²D�&RXUW�RUGHU�WR�9$�WKDW�LW�FRPSO\�ZLWK����������,W�LV�PRUH�
HIILFLHQW�DQG�SUXGHQW�WR�DGPLQLVWHU�WKH�UHTXHVWHG�FODVV�UHOLHI�KHUH�FROOHFWLYHO\�WKURXJK�DQ�RUGHUO\�
DQG�FRQVLVWHQW�SURFHVV�DPHQDEOH�WR�MXGLFLDO�VXSHUYLVLRQ��UDWKHU�WKDQ�WKURXJK�SLHFHPHDO�OLWLJDWLRQ��
� �
� $OO� IRXU� IDFWRUV� ZHLJK� LQ� IDYRU� RI� FHUWLILFDWLRQ�� 7KXV�� ZH� KROG� FODVV� FHUWLILFDWLRQ� LV� D�
VXSHULRU�PHWKRG�RI�OLWLJDWLQJ�WKH�UHPDLQLQJ�FODVV�FODLP��
�

7. Proposed counsel is adequate. 
�
� +DYLQJ�QRZ�FRQFOXGHG�D�FODVV�DFWLRQ�LV�DSSURSULDWH�LQ�WKLV�DSSHDO�DV�WR�WKH���������FODLP��
ZH�WXUQ�WR�WKH�DSSRLQWPHQW�RI�FODVV�FRXQVHO�ZKR�LV�DGHTXDWH�WR�SURWHFW�WKH�LQWHUHVWV�RI�DEVHQW�FODVV�
PHPEHUV�� $OWKRXJK� 5XOH� ���D����� KLVWRULFDOO\� LQFOXGHG� DQ� DQDO\VLV� RI� WKH� DGHTXDF\� RI� FODVV�
FRXQVHO��WKDW�LQTXLU\�LV�QRZ�FRGLILHG�LQ����J���See Sheinberg v. Sorensen������)��G�������������
��G�&LU���������'HVSLWH�WKH�UXOH�FKDQJH�� WKH�DQDO\VLV� LV� ODUJHO\�WKH�VDPH��See Kalish v. Karp & 
Kalamotousakis, LLP������)�5�'������������6�'�1�<���������7KH�5XOH�SURYLGHV�D�VHW�RI�IDFWRUV�
FRXUWV� PXVW� FRQVLGHU� ZKHQ� MXGJLQJ� FODVV� FRXQVHO
V� DGHTXDF\�� �L�� WKH� ZRUN� DOUHDG\� GRQH�
LQYHVWLJDWLQJ� DQG� GHYHORSLQJ� WKH� FODLPV�� �LL�� FRXQVHO
V� FODVV� DFWLRQ� DQG� VXEVWDQWLYH� OHJDO�
H[SHULHQFH���LLL��FRXQVHO
V�UHOHYDQW�OHJDO�NQRZOHGJH��DQG��LY��FRXQVHO
V�ZLOOLQJQHVV�WR�OLWLJDWH�WKH�
FODLP��)('��5��&,9��3�����J�����$��L���LY���&RXUWV�DUH�QRW�OLPLWHG�WR�WKHVH�IDFWRUV�DQG��PD\�FRQVLGHU�
DQ\�RWKHU�PDWWHU�SHUWLQHQW�WR�FRXQVHO
V�DELOLW\�WR�IDLUO\�DQG�DGHTXDWHO\�UHSUHVHQW�WKH�LQWHUHVWV�RI�WKH�
�������������������������������������������������

���$V�DQ�H[DPSOH�RI�WKH�W\SH�RI�GXSOLFDWLYH�UHFRUGPDNLQJ�ZH�KRSH�WR�GLVFRXUDJH��0U��6NDDU�LQGLFDWHG�WKDW�
VHYHUDO�RWKHU�SXWDWLYH�FODVV�PHPEHUV�ZLWK�FODLPV�DW� WKH�%RDUG�ZRXOG��VKRUWO\�VXEPLW� LQ� WKHLU�RZQ�FDVHV� WKH�VDPH�
UHFRUGV�� KH� KDV� DOUHDG\� VXEPLWWHG� WR� WKH� &RXUW�� $SSHOODQW
V� -XQH� ���� ������ 5HVS�� DW� ���� Q���� 6XFK� GXSOLFDWLYH�
UHFRUGPDNLQJ�FDQQRW�EH�LQ�WKH�LQWHUHVW�RI�V\VWHPLF�HIILFLHQF\��
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FODVV���)('��5��&,9��3�����J�����%���:H�DGRSW�WKHVH�5XOH����J��IDFWRUV�DV�JXLGHV�IRU�RXU�DVVHVVPHQW�
RI�WKH�DGHTXDF\�RI�FODVV�FRXQVHO��
�
� 3URSRVHG� FODVV� FRXQVHO� LQ� WKLV� DFWLRQ� LV�0LFKDHO�:LVKQLH�� (VT��� RI� WKH�9HWHUDQV� /HJDO�
6HUYLFHV� &OLQLF� RI� <DOH� /DZ� 6FKRRO
V� -HURPH� 1�� )UDQNV� /HJDO� 6HUYLFHV� 2UJDQL]DWLRQ�� +H� LV�
DGHTXDWH�� &RXQVHO� KDV� GRQH� H[WHQVLYH� ZRUN� GHYHORSLQJ� WKH� FODLPV� DW� LVVXH� LQ� WKLV� PDWWHU��
GHPRQVWUDWHG�ERWK��UHOHYDQW�OHJDO�NQRZOHGJH��RI�DQG�H[SHULHQFH�LQ�ERWK�FODVV�DFWLRQ�OLWLJDWLRQ�DQG�
YHWHUDQV�ODZ�WKURXJK�SULRU�DJJUHJDWH�DFWLRQV�EHIRUH�XV��see, e.g.��Monk III�����9HW�$SS��DW������DQG�
VKRZQ� D� ZLOOLQJQHVV� WR� FRPPLW� WKH� QHFHVVDU\� UHVRXUFHV� WR� OHDG� WKLV� DFWLRQ� WKURXJK� FRXQVHO
V�
H[WHQVLYH�ZRUN�RQ�WKLV�PDWWHU��7KXV��DQG�EHFDXVH�WKHUH�DUH�QR��RWKHU�PDWWHU>V@�SHUWLQHQW�WR�FRXQVHO
V�
DELOLW\�WR�IDLUO\�DQG�DGHTXDWHO\�UHSUHVHQW�WKH�LQWHUHVWV�RI�WKH�FODVV���FRXQVHO�LV�DGHTXDWH�DQG�ZLOO�EH�
DSSRLQWHG�WR�UHSUHVHQW�WKH�FODVV��See�)('��5��&,9��3�����J�����%���
�

8. Generalized notice of class certification is required but opt out rights are not. 
�
� :H�KDYH�WZR�ILQDO�PDWWHUV�WR�FRQVLGHU��DOWKRXJK�WKH\�DUH�UHODWHG��:H�PXVW�ILUVW�GHWHUPLQH�
ZKHWKHU�WR�DIIRUG�FODVV�PHPEHUV�WKH�RSSRUWXQLW\�WR�RSW�RXW�RI�WKH�FODVV�ZH�KDYH�FHUWLILHG��1H[W��
ZH�PXVW�GHWHUPLQH�ZKDW�W\SH�RI�QRWLFH��LI�DQ\��WR�SURYLGH�WR�WKH�FODVV�DERXW�WKLV�FHUWLILFDWLRQ��7KH�
LVVXHV�DUH�UHODWHG�EHFDXVH�LI�RSW�RXW�ULJKWV�DUH�DYDLODEOH��HQVXULQJ�DFWXDO�QRWLFH�RI�WKH�SHQGHQF\�RI�
WKH�FODVV�DFWLRQ�WDNHV�RQ�JUHDWHU�LPSRUWDQFH��
�

&ODVVHV�FHUWLILHG�XQGHU�5XOH����E�����JHQHUDOO\�GR�QRW�UHTXLUH�RSW�RXW�ULJKWV�IRU�DEVHQW�FODVV�
PHPEHUV��See Stoetzner v. U.S. Steel Corp.������)��G������������G�&LU���������7KLV�LV�VR�EHFDXVH�
WKH�LQGLYLVLEOH�QDWXUH�RI�LQMXQFWLYH�UHOLHI�PHDQV�LW�DSSOLHV�WR�HYHU\�PHPEHU�RI�WKH�FODVV�QR�PDWWHU�
ZKDW�� See In re Allstate Ins. Co.�� ����)��G� ����� ���� ��WK� &LU�� ������ �FRPPHQWLQJ� WKDW� �>W@KH�
WKLQNLQJ�EHKLQG�WKLV�GLVWLQFWLRQ�>FRQFHUQLQJ�RSW�RXW�ULJKWV@�LV�WKDW�GHFODUDWRU\�DQG�LQMXQFWLYH�UHOLHI�
ZLOO�XVXDOO\�KDYH�WKH�VDPH�HIIHFW�RQ�DOO�PHPEHUV�RI�WKH�FODVV�DV� LQGLYLGXDO�VXLWV�ZRXOG����7KLV�
VDPH�LQGLYLVLEOH�QDWXUH�RI�WKH�LQMXQFWLYH�UHOLHI�UHTXHVWHG�KHUH�FRPELQHG�ZLWK�WKLV�&RXUW
V�QDWLRQDO�
MXULVGLFWLRQ� FRXQVHO� DJDLQVW� DOORZLQJ� RSW�RXW� RSSRUWXQLWLHV� IRU� PHPEHUV� RI� WKH� FODVV� ZH� KDYH�
FHUWLILHG��See����8�6�&����������
�

)HGHUDO�5XOH����F��VWDWHV��>I@RU�DQ\�FODVV�FHUWLILHG�XQGHU�5XOH����E�����RU������WKH�FRXUW�may�
GLUHFW�DSSURSULDWH�QRWLFH�WR�WKH�FODVV��ZKLOH�IRU�WKRVH�FHUWLILHG�XQGHU��E������WKH�FRXUW�must�GLUHFW�
WR�FODVV�PHPEHUV�WKH�EHVW�QRWLFH�SUDFWLFDEOH�XQGHU�WKH�FLUFXPVWDQFHV����HPSKDVLV�DGGHG���%HFDXVH�
ZH� KDYH� GHWHUPLQHG� WKH� FODVV�PHPEHUV� GR� QRW� KDYH� WKH� ULJKW� WR� RSW� RXW� RI� WKH� FODVV�ZH� KDYH�
FHUWLILHG��QRWLFH�DW�WKLV�VWDJH�RI�WKH�SURFHHGLQJV�LV�OHVV�FULWLFDO�WKDQ�LI�FODVV�PHPEHUV�FRXOG�UHPRYH�
WKHPVHOYHV�IURP�WKH�FODVV��1RQHWKHOHVV��ZH�EHOLHYH�LW�LV�WKH�EHVW�SUDFWLFH�WR�WDNH�UHDVRQDEOH�VWHSV�
WR�LQIRUP�FODVV�PHPEHUV�RI�WKH�SHQGHQF\�RI�WKLV�DFWLRQ��6XFK�QRWLFH�QHHG�QRW�EH�LQGLYLGXDOL]HG�IRU�
HDFK�PHPEHU�RI�WKH�FODVV�EXW��UDWKHU��PD\�EH�D�JHQHUDOL]HG�QRWLFH��$V�GLUHFWHG�DW�WKH�FRQFOXVLRQ�RI�
WKLV�RUGHU��WKH�SDUWLHV�DUH�WR�MRLQWO\�VXEPLW�D�SURSRVHG�FODVV�QRWLFH�DQG�SODQ�IRU�HIIHFWLQJ�QRWLFH��
ERWK�RI�ZKLFK�ZH�PXVW�DSSURYH��,I�WKH�SDUWLHV�DUH�XQDEOH�WR�DJUHH��WKH\�VKRXOG�VXEPLW�VHSDUDWH�
VHFWLRQV�DQG�LQFOXGH�WKHP�LQ�WKH�MRLQW�VXEPLVVLRQ��
�
�

�
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�
� :H�DUH��DV�ZH�KDYH�REVHUYHG�EHIRUH���LQ�XQFKDUWHG�ZDWHUV���Monk v. Shulkin��1R�����������
�����:/���������DW�
���-DQ�������������:H�UHFHQWO\�UHFRJQL]HG�RXU�DXWKRULW\�WR�DJJUHJDWH�DFWLRQV�
LQ�WKH�SHWLWLRQ�FRQWH[W��see Monk II�����9HW�$SS��DW���������DQG�ZH�ZLOO�QRZ�GR�VR�LQ�WKH�DSSHDO�
FRQWH[W�DV�ZHOO��2XU�GHFLVLRQ�WRGD\�KHUDOGV�WKH�EHJLQQLQJ�RI�DQ�HUD�LQ�ZKLFK�ZH�ZLOO�HQWHUWDLQ��EXW�
E\�QR�PHDQV�DOZD\V�FHUWLI\��FODVV�DFWLRQV�LQ�WKH�ILUVW�LQVWDQFH��PDNLQJ�XV�WKH�RQO\�)HGHUDO�DSSHOODWH�
FRXUW�LQ�WKH�1DWLRQ�WR�GR�VR��*UDSSOLQJ�ZLWK�WKH�FRPSOH[LWLHV�RI�WKH�ODZ�RI�DJJUHJDWH�DFWLRQ�ZKLOH�
DOVR�PDLQWDLQLQJ�ILGHOLW\�WR�WKH�9-5$�DQG�FRQJUHVVLRQDO�LQWHQW�WR�EHQHILW�WKRVH�ZKR�KDYH�VHUYHG�
WKH�1DWLRQ�KDV�EHHQ²DQG�QR�GRXEW�ZLOO�FRQWLQXH�WR�EH²D�FKDOOHQJH�ZH�PXVW�IDFH��%XW�LI�FODVV�
DFWLRQ� SURFHGXUHV� FDQ� OHDG� WR� PRUH� FRQVLVWHQW�� HIILFLHQW�� DQG� HIIHFWLYH� DGMXGLFDWLRQ�� WKHQ� RXU�
1DWLRQ
V�YHWHUDQV�GHVHUYH�QR�OHVV��
�

8SRQ�FRQVLGHUDWLRQ�RI�WKH�IRUHJRLQJ��LW�LV�

25'(5('�WKDW�WKH�PRWLRQ�IRU�FODVV�FHUWLILFDWLRQ�LV�*5$17('�,1�3$57�DQG�'(1,('�
,1�3$57��,W�LV�IXUWKHU�

25'(5('� WKDW� WKH� SURSRVHG� FODVV� GHILQLWLRQ� LV�PRGLILHG� DV� H[SODLQHG� KHUHLQ� DQG� WKH�
IROORZLQJ�FODVV�LV�FHUWLILHG�LQ�WKLV�PDWWHU��All U.S. veterans who were present at the 1966 cleanup 
of plutonium dust at Palomares, Spain, and whose application for service-connected disability 
compensation based on exposure to ionizing radiation VA has denied or will deny by relying, at 
least in part, on the findings of dose estimates requested under 38 C.F.R. § 3.311, except those 
whose claims have been denied and relevant appeal windows of those denials have expired, or 
those whose claims have been denied solely based on dose estimates obtained before 2001.�,W�LV�
IXUWKHU�

25'(5('�WKDW�0LFKDHO�-��:LVKQLH��(VT���LV�DSSRLQWHG�DV�FODVV�FRXQVHO��,W�LV�IXUWKHU�

25'(5('�WKDW��ZLWKLQ����GD\V��WKH�SDUWLHV�MRLQWO\�VXEPLW�D�SURSRVHG�FODVV�QRWLFH�DQG�SODQ�
IRU�HIIHFWLQJ�QRWLFH�� ,I� WKH�SDUWLHV�DUH�XQDEOH� WR�DJUHH�� WKH\� DUH� WR�VXEPLW�VHSDUDWH�VHFWLRQV�DQG�
LQFOXGH�WKHP�LQ�WKH�MRLQW�VXEPLVVLRQ��,W�LV�IXUWKHU�

25'(5('�WKDW�WKLV�PDWWHU�LV�UHWXUQHG�WR� WKH�RULJLQDO�SDQHO�DSSRLQWHG�WR�WKLV�DSSHDO�IRU�
PDQDJHPHQW�RI�WKH�FODVV�DFWLRQ�DQG�D�GHFLVLRQ�RQ�WKH�PHULWV��

'$7('��'HFHPEHU���������
�
� 6&+2(/(1��Senior Judge��FRQFXUULQJ�LQ�SDUW�DQG�GLVVHQWLQJ�LQ�SDUW���
�

,�DJUHH�ZLWK�P\�FROOHDJXHV�LQ�WKH�PDMRULW\�JHQHUDOO\�DV�WR�WKH�XVHIXOQHVV�RI�WKH�FODVV�DFWLRQ�
PHFKDQLVP�LQ�WKH�FRQWH[W�RI�DSSHDOV�EHIRUH�WKLV�&RXUW���,�SDUWLFXODUO\�DJUHH�WKDW�FODVV�FHUWLILFDWLRQ�
FRXOG�EH�D�XVHIXO�GHYLFH�IRU�GHDOLQJ�ZLWK�EURDG��DQFLOODU\�LVVXHV�VXFK�DV�WKH�SRWHQWLDOO\�IODZHG�GRVH�
HVWLPDWH�PHWKRGRORJ\�FKDOOHQJHG�LQ�WKH�FDVH�EHIRUH�XV��7KDW�LVVXH�H[LVWV�RXWVLGH�WKH�ERXQGDULHV�RI�
WUDGLWLRQDO�YHWHUDQV�ODZ�OLWLJDWLRQ��DQG�KDYLQJ�D�V\VWHP�LQ�SODFH�WR�DGGUHVV�D�GLVFUHWH�OHJDO�LVVXH�
GLYRUFHG� IURP� FODVV�PHPEHUV
� XQGHUO\LQJ� EHQHILWV� FODLPV�ZLOO� LQFUHDVH� MXGLFLDO� HIILFLHQF\� DQG�
DJHQF\�DGMXGLFDWLRQ�UDWHV���1RQHWKHOHVV��,�UHVSHFWIXOO\�GLVDJUHH�ZLWK�WKH�PDMRULW\
V�LOO�H[SODLQHG�
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ILQGLQJ� WKDW� RXU� MXULVGLFWLRQDO� VWDWXWH� SHUPLWV� XV� WR� LQFOXGH� )XWXUH�)XWXUH� &ODLPDQWV� DV� FODVV�
PHPEHUV�� � ,� DOVR� GLVDJUHH� ZLWK� WKHLU� XQZLOOLQJQHVV� WR� LQFOXGH� 3DVW� &ODLPDQWV� DQG� ([SLUHG�
&ODLPDQWV�LQ�WKH�FODVV���,Q�P\�YLHZ��WKH�PDMRULW\
V�LQWHUSUHWDWLRQ�DQG�DSSOLFDWLRQ�RI�Bowen v. City 
of New York�� ����8�6�� ���� �������� LV� IODZHG�� DQG� WKHLU� IODZHG� YLHZ� V\VWHPDWLFDOO\� SUHFOXGHV�
YXOQHUDEOH�YHWHUDQV�IURP�UHFHLYLQJ�IXOO�DQG�IDLU�KHDULQJV���$GGLWLRQDOO\��,�DP�YHU\�FRQFHUQHG�DERXW�
UHFRQFLOLQJ�RXU�UROH�DV�DQ�DSSHOODWH�FRXUW�WKDW�FDQ�LVVXH�SUHFHGHQWLDO�GHFLVLRQV�ZLWK�WKH�QHFHVVLW\�
DQG�VXSHULRULW\�RI�FODVV�DFWLRQV���7R�WKDW�HQG��,�SURSRVH�DGGLWLRQDO�IDFWRUV�IRU�WKH�EDODQFLQJ�WHVW�
DQDO\]LQJ�ZKHWKHU�FODVV�DFWLRQV�DUH�VXSHULRU�WR�SUHFHGHQWLDO�GHFLVLRQV��
�

,��7+(�)8785(�)8785(�&/$,0$176�6+28/'�%(�(;&/8'('�)520�7+(�
&/$66�

�
� 7KH�PDMRULW\�VWDWHV�WKDW�City of New York��EHDUV�D�VWULNLQJ�VLPLODULW\�WR�WKH�PDWWHU�EHIRUH�
XV����0DMRULW\�DW������,�VWURQJO\�DJUHH��DQG�ILQG�RXU�MXULVGLFWLRQDO�VWDWXWH�����8�6�&����������WR�EH�
SURSHUO\�DQDORJRXV�WR�WKH�6RFLDO�6HFXULW\�MXULVGLFWLRQDO�VWDWXWH�����8�6�&��������J���DW�LVVXH�LQ�City
of New York��ZKLFK�LV�ZK\�,�ILQG�WKH�PDMRULW\
V�LQFOXVLRQ�RI�WKH�)XWXUH�)XWXUH�&ODLPDQWV�LQ�WKH�
FODVV�WURXEOLQJ����
�

$W�WKH�RXWVHW��,�DJUHH�ZLWK�P\�GLVVHQWLQJ�FROOHDJXHV�LQVRIDU�DV�WKH\�ILQG�WKDW�VHFWLRQ������
LQFOXGHV� WKH� QRQZDLYDEOH�� MXULVGLFWLRQDO� UHTXLUHPHQW� WKDW� D� YHWHUDQ
V� FODLP� EH� SUHVHQWHG�
SUHOLPLQDULO\�WR�9$��MXVW�DV�WKH�6XSUHPH�&RXUW�LQ�Mathews v. Eldridge�KHOG�WKDW�SUHVHQWPHQW�ZDV�
D�QRQZDLYDEOH��MXULVGLFWLRQDO�UHTXLUHPHQW�IRU�6RFLDO�6HFXULW\�FODLPDQWV�WR�REWDLQ�MXGLFLDO�UHYLHZ�
XQGHU�VHFWLRQ�����J���'LVVHQW�DW������������8�6��������������������7KH�ZDLYDEOH�HOHPHQW�LV�WKH�
UHTXLUHPHQW� WKDW� WKH� DGPLQLVWUDWLYH� UHPHGLHV� SUHVFULEHG� E\� WKH� 6HFUHWDU\� EH� H[KDXVWHG�� 7KH�
QRQZDLYDEOH�HOHPHQW�LV�WKH�UHTXLUHPHQW�WKDW�D�FODLP�IRU�EHQHILWV�VKDOO�KDYH�EHHQ�SUHVHQWHG�WR�WKH�
6HFUHWDU\�����7KLV�LV�VR�EHFDXVH��LQWXLWLYHO\��WKHUH�FDQ�EH�QR�GHFLVLRQ�XQGHU�HLWKHU�VWDWXWH�DEVHQW�D�
FODLP���
�

7KH�PDMRULW\�JORVVHV�RYHU�WKLV�UHTXLUHPHQW�DQG�LQVWHDG�VXPPDULO\�FRQFOXGHV�WKDW�ZH�KDYH�
MXULVGLFWLRQ�RYHU�WKH�)XWXUH�)XWXUH�&ODLPDQWV��,W�LV�XQFOHDU�WR�PH�ZKHWKHU�WKH�PDMRULW\�ILQGV�WKDW�
ZH�KDYH� MXULVGLFWLRQ�RYHU�QRQSUHVHQWLQJ�3DORPDUHV�YHWHUDQV�EHFDXVH�ZH�KDYH� MXULVGLFWLRQ�RYHU�
0U��6NDDU�RU�EHFDXVH�WKH\�VKRXOG�EH�WUHDWHG�LQ�OLNH�PDQQHU�WR�WKH�3UHVHQW�)XWXUH�&ODLPDQWV�XQGHU�
WKH�DGPLQLVWUDWLYH�H[KDXVWLRQ�DQDO\VLV��,I�LW�LV�WKH�IRUPHU��WKH�6RFLDO�6HFXULW\�FDVHV�ZH�UHO\�XSRQ�
WKURXJKRXW�WKLV�RSLQLRQ�FRXQVHO�WKDW�WKH�MXULVGLFWLRQDO�UHTXLUHPHQW�WKDW�VRPHRQH�ILOH�D�FODLP�LV�DQ�
LQGLYLGXDO�UHTXLUHPHQW�WKDW�FDQQRW�EH�ZDLYHG��LI�LW�LV�WKH�ODWWHU��WKH�PDMRULW\�LPSURSHUO\�FRQIODWHV�
WKH� FRQFHSWV� RI� SUHVHQWPHQW� DQG� H[KDXVWLRQ�� �1RWKLQJ� LQ� RXU� FDVHODZ� RU� WKH� DQDORJRXV�6RFLDO�
6HFXULW\�FDVHV�OHDGV�PH�WR�EHOLHYH�WKDW�HLWKHU�RI�WKHVH�WKHRULHV�LV�D�IDLWKIXO�LQWHUSUHWDWLRQ�RI�RXU�
MXULVGLFWLRQDO� VWDWXWH�� 7R� WKH� FRQWUDU\�� VHFWLRQ� ����� LV�� RQ� LWV� IDFH�� VXIILFLHQWO\� FRPSDUDEOH� WR�
VHFWLRQ�����J��DQG�WKLV�&RXUW�VKRXOG�ILQG�WKDW�SUHVHQWPHQW�LV�D�MXULVGLFWLRQDO�UHTXLUHPHQW���6LPSO\�
SXW��LW�FDQQRW�SRVVLEO\�EH�WUXH�WKDW�RXU�MXULVGLFWLRQDO�VWDWXWH�LV�ZDLYDEOH�LQ�LWV�HQWLUHW\�IRU�SRWHQWLDO�
FODVV�PHPEHUV�ZKR�KDYH�QHYHU�ILOHG�D�FODLP��
�
� )XUWKHU��,�ILQG�QR�6RFLDO�6HFXULW\�FDVHODZ�WKDW�DOORZV�D�'LVWULFW�&RXUW�WR�DVVHUW�MXULVGLFWLRQ�
RYHU�QRQSUHVHQWLQJ�LQGLYLGXDOV�SXUVXDQW�WR�VHFWLRQ�����J����,Q�IDFW��ZKHQ�QRQSUHVHQWLQJ�LQGLYLGXDOV�
KDYH�EHHQ�FRQVROLGDWHG�ZLWK�RWKHU�6RFLDO�6HFXULW\�FODVV�PHPEHUV��FRXUWV�KDYH�LQYRNHG�FUHDWLYH�
PHFKDQLVPV� VXFK� DV� PDQGDPXV� MXULVGLFWLRQ� XQGHU� ��� 8�6�&�� �������� See� Clark v. Astrue��
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����)�5�'������������6�'�1�<����������>,@QGLYLGXDOV�IDLOLQJ�WR�SUHVHQW�WKHLU�FODLPV�FDQ�VWLOO�EH�SDUW�
RI�WKH�FODVV�EHFDXVH�WKH�&RXUW�PD\�H[HUFLVH�PDQGDPXV�MXULVGLFWLRQ�RYHU�WKHLU�FODLPV�SXUVXDQW�WR�
���8�6�&�������������see also City of New York v. Heckler������)��G����������	�Q�����G�&LU���������
Ellis v. Blum������)��G�����������	�Q������G�&LU����������2XU�FORVHVW�DQDORJXH�LV�WKH�$OO�:ULWV�
$FW��ZKLFK�GRHV�QRW�SURYLGH�DQ�LQGHSHQGHQW�VRXUFH�RI�MXULVGLFWLRQ��EXW�UDWKHU�DOORZV�XV�WR�SURWHFW�
RXU�IXWXUH�MXULVGLFWLRQ��See Syngenta Crop Prot., Inc. v. Henson������8�6�����������������DIILUPLQJ�
WKDW� WKH�$OO�:ULWV�$FW� GRHV� QRW� FRQIHU� MXULVGLFWLRQ� RQ� WKH� IHGHUDO� FRXUWV��� see also Clinton v. 
Goldsmith������8�6����������������������QRWLQJ�WKDW�WKH�H[SUHVV�WHUPV�RI�WKH�$OO�:ULWV�$FW�FRQILQH�
D�FRXUW��WR�LVVXLQJ�SURFHVV�
LQ�DLG�RI
�LWV�H[LVWLQJ�VWDWXWRU\�MXULVGLFWLRQ��WKH�$FW�GRHV�QRW�HQODUJH�
WKDW�MXULVGLFWLRQ�����%HFDXVH�RWKHU�IHGHUDO�FRXUWV�KDYH�IRXQG�WKH�QHHG�WR�LQYRNH�DQ�LQGHSHQGHQW�
VRXUFH�RI�MXULVGLFWLRQ�IRU�QRQSUHVHQWLQJ�FODVV�PHPEHUV��DQG�EHFDXVH�ZH�KDYH�QR�RWKHU�VWDWXWRU\�
JUDQW�RI�MXULVGLFWLRQ�RXWVLGH�VHFWLRQ�������LW�IROORZV�WKDW�RXU�)XWXUH�)XWXUH�&ODLPDQWV�FDQQRW�EH�
FRQVROLGDWHG�DV�SDUW�RI�WKH�FODVV����
�

'HVSLWH�WKH�IDFW�WKDW�,�EHOLHYH�WKH�)XWXUH�)XWXUH�&ODLPDQWV�VKRXOG�QRW�EH�SDUW�RI�WKH�FODVV��
LW�LV�ZRUWK�QRWLQJ�WKDW�WKLV�JURXS�RI�YHWHUDQV�LV�XQOLNHO\�WR�EH�KDUPHG�E\�H[FOXVLRQ���,Q�VRPH�ZD\V��
WKH� H[FOXVLRQ� RI� WKH� )XWXUH�)XWXUH� &ODLPDQWV� SUHVHQWV� D� OHJDO� ILFWLRQ� XQLTXH� WR� WKLV� $UWLFOH� ,�
DSSHOODWH� FRXUW� ±� WKH� SUHFHGHQWLDO� HIIHFW� RI� RXU� GHFLVLRQ� ZLOO� ELQG� WKHP� UHJDUGOHVV� RI� WKHLU�
QRQSUHVHQWLQJ�VWDWXV��DQG�DV�VRRQ�DV�WKH\�ILOH��WKH\�ZLOO�EH�VXEMHFW�WR�ZKDWHYHU�UXOH�9$�KDV�EHHQ�
MXGLFLDOO\�PDQGDWHG�WR�IROORZ��$OWKRXJK�WKH�)XWXUH�)XWXUH�&ODLPDQWV�DUH�QHFHVVDULO\�LPSOLFDWHG�LQ�
WKLV�OLWLJDWLRQ��RXU�DXWKRULW\�WR�LVVXH�SUHFHGHQWLDO�GHFLVLRQV�PHDQV�WKH\�ZLOO�QRW�VXIIHU�DQ\�LQMXVWLFH�
GXULQJ�WKHVH�SURFHHGLQJV��DQG�RXU�MXULVGLFWLRQDO�VWDWXWH�VKRXOG�QRW�EH�VNLUWHG�WR�HVWDEOLVK�D�IDOVH�
HTXLYDOHQW�ZLWK�WKH�3UHVHQW�)XWXUH�&ODLPDQWV��
�

,,��7+(�3$67�$1'�(;3,5('�&/$,0$176�6+28/'�%(��
,1&/8'('�,1�7+(�&(57,),('�&/$66�

�
� ,�DOVR�WDNH�H[FHSWLRQ�ZLWK�WKH�PDMRULW\
V�H[FOXVLRQ�RI�WKH�3DVW�DQG�([SLUHG�&ODLPDQWV�IURP�
WKH� FODVV�� �City of New York� DGGUHVVHG� WKH� VDPH� OHJDO� LVVXHV� ZH� QRZ� IDFH� LQ� GHFLGLQJ� FODVV�
FRPSRVLWLRQ�±�H[KDXVWLRQ�RI�DGPLQLVWUDWLYH�UHPHGLHV�DQG�HTXLWDEOH�WROOLQJ�±�EXW��KHUH��WKH�PDMRULW\�
KDV�RQO\�DGRSWHG�WKH�6XSUHPH�&RXUW
V�KROGLQJ�LQVRIDU�DV�LW�SHUWDLQV�WR�WKH�H[KDXVWLRQ�RI�UHPHGLHV�
LVVXH���,�GR�QRW�EHOLHYH�WKH�PDMRULW\
V�DSSOLFDWLRQ�RI�WKDW�FDVH�LV�XQLIRUP�RU�FRQVLVWHQW����
�
� ,Q�City of New York��WKH�6XSUHPH�&RXUW��LQ�DIILUPLQJ�WKH�UXOLQJV�RI�ERWK�WKH�'LVWULFW�&RXUW�
DQG�WKH�&RXUW�RI�$SSHDOV��QRWHV�WKDW�WKH�'LVWULFW�&RXUW�LQFOXGHG�FODLPDQWV�LQ�WKH�FODVV�ZKR�KDG�QRW�
H[KDXVWHG�WKHLU�DGPLQLVWUDWLYH�UHPHGLHV���City of New York������8�6��DW���������FLWLQJ�Eldridge��
����8�6��DW�������7KH�6XSUHPH�&RXUW�WKHQ�UHFRXQWV�WKH�'LVWULFW�&RXUW
V�DQDO\VLV�DV�WR�ZK\�WKH�FODVV�
SURSHUO\�LQFOXGHG�WKRVH�ZKR�KDG�QRW�FRPSOLHG�ZLWK�WKH����GD\�VWDWXWH�RI�OLPLWDWLRQV��
�

7KH�>'LVWULFW@�>&@RXUW�QRWHG�WKDW�WKH����GD\�UHTXLUHPHQW�LV�QRW�MXULVGLFWLRQDO��� �� ��
>DQG@�IRXQG�WKDW��WKH�VDPH�UHDVRQV�ZKLFK�MXVWLI\�LPSO\LQJ�ZDLYHU�RI�WKH�H[KDXVWLRQ�
UHTXLUHPHQW� are stronger for the sixty>-@day requirement� EHFDXVH� WKH� VWDWXWH� RI�
OLPLWDWLRQV�LV�QRW��DV�LV�WKH�H[KDXVWLRQ�UHTXLUHPHQW��
FHQWUDO�WR�WKH�UHTXLVLWH�JUDQW�RI�
VXEMHFW�PDWWHU�MXULVGLFWLRQ�
���

�
Id.�DW������HPSKDVLV�DGGHG���FLWDWLRQV�RPLWWHG���
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�
� (IIHFWLYHO\��WKH�PDMRULW\�SURSHUO\�DSSOLHV�City of New York
V�DQDO\VLV�DV�WR�WKH�MXULVGLFWLRQDO�
TXHVWLRQ��DW�OHDVW�LQVRIDU�DV�LW�SHUWDLQV�WR�WKH�3UHVHQW�)XWXUH�&ODLPDQWV���EXW�FKRRVHV�WR�LPSRVH�D�
KLJKHU�EXUGHQ�RQ�WKH�FODLPDQWV�LQ�WKH�QRQMXULVGLFWLRQDO�SRUWLRQ�RI�WKH�FDVH���7KLV�VKRXOG�QRW�EH�VR���
+HUH�� DV� LQ�City of New York�� WKH� VDPH� UDWLRQDOHV� IRU�ZDLYHU� RI� WKH� DGPLQLVWUDWLYH� H[KDXVWLRQ�
UHTXLUHPHQW� DUH� DSSOLFDEOH� WR�� DQG� LQGHHG� VWURQJHU� IRU�� WKH� HTXLWDEOH� WROOLQJ� LVVXH�� � 6XFFLQFWO\�
VWDWHG��WKLV�&RXUW�VKRXOG�QRW�ZDLYH�WKH�MXULVGLFWLRQDO�UHTXLUHPHQWV�IRU�RQH�FODVV�RI�YHWHUDQV�DQG�
WKHQ�H[FOXGH�RWKHU�FODVVHV�RI�YHWHUDQV�ZKR�SUHVHQW�QR�MXULVGLFWLRQDO�LPSHGLPHQWV�����
� �

0RUHRYHU��LW�LV�XQFOHDU�WR�PH�ZKHWKHU�WKH�PDMRULW\�SXUSRUWV�WR�DGRSW�City of New York
V�
HTXLWDEOH�WROOLQJ�IUDPHZRUN�DQG�FKRRVHV�WR�ILQG�WKDW�WKH�QRQVHFUHWLYH�QDWXUH�RI�9$
V�GRVH�HVWLPDWH�
PHWKRGRORJ\�GLVWLQJXLVKHV�WKH�PDWWHU��RU�ZKHWKHU�WKH\�GR�QRW�EHOLHYH�WKDW�IUDPHZRUN�DSSOLHV�DW�DOO�
WR�WKH�3DVW�DQG�([SLUHG�&ODLPDQWV�VLPSO\�EHFDXVH�WKH�VSHFWHU�RI�HTXLWDEOH�WROOLQJ��RIIHQGV�WKH�YHU\�
QRWLRQ� RI� ILQDOLW\��� �0DMRULW\� DW� ���� 5HJDUGOHVV�� ,� UHVSHFWIXOO\� ILQG� WKHLU� LQWHUSUHWDWLRQ� IDU� WRR�
QDUURZ��
�

$��3URSHU�$SSOLFDWLRQ�RI�(TXLWDEOH�7ROOLQJ�)UDPHZRUN�
�
7KLV�&RXUW� VKRXOG�HQGRUVH�D�ZKROHVDOH� LPSRUW�RI�City of New York
V� IUDPHZRUN�� �7KDW�

PHDQV�WKDW��ZKHQ�DQDO\]LQJ�ZKHWKHU�HTXLWDEOH�WROOLQJ�LV�ZDUUDQWHG�IRU�3DVW�DQG�([SLUHG�&ODLPDQWV�
LQ�D�FODVV�FRQWH[W��WZR�TXHVWLRQV�DUH�SUHVHQWHG�������>:@KHWKHU�HTXLWDEOH�WROOLQJ�LV�FRQVLVWHQW�ZLWK�
&RQJUHVV
�LQWHQW���DQG������ZKHWKHU�WROOLQJ�LV�DSSURSULDWH�RQ�WKHVH�IDFWV����City of New York������
8�6��DW�������

�
7KH� ILUVW� TXHVWLRQ� VKRXOG� EH� DQVZHUHG� QRZ� DQG� DSSOLHG� WR� DOO� IXWXUH� FODVV� FHUWLILFDWLRQ�

DQDO\VHV�� �<HV��HTXLWDEOH� WROOLQJ� LQ� WKH�FRQWH[W�RI� WKH�([SLUHG�&ODLPDQWV�DQG�3DVW�&ODLPDQWV� LV�
FRQVLVWHQW�ZLWK�FRQJUHVVLRQDO�LQWHQW���-XVW�OLNH����8�6�&��������J��DW�LVVXH�LQ�City of New York��
&RQJUHVV� GHVLJQHG� WKH� DSSOLFDEOH� YHWHUDQV� EHQHILWV� VWDWXWHV� WR� EH� �XQXVXDOO\� SURWHFWLYH�� RI�
FODLPDQWV�� � Id.�� see Henderson ex rel. Henderson v. Shinseki�� ����8�6����������� ������� ��7KH�
6RFLDO� 6HFXULW\� GLVDELOLW\� EHQHILWV� SURJUDP�� OLNH� WKH� YHWHUDQV� EHQHILWV� SURJUDP�� LV� 
XQXVXDOO\�
SURWHFWLYH
�RI�FODLPDQWV�����TXRWLQJ�Heckler v. Day������8�6������������������������$V�WKH�8�6��
&RXUW� RI�$SSHDOV� IRU� WKH� )HGHUDO�&LUFXLW� KDV� VWDWHG�� �&RQJUHVV
� LQWHQW� LQ� FUDIWLQJ� WKH� YHWHUDQV�
EHQHILWV�V\VWHP�LV�WR�DZDUG�
HQWLWOHPHQWV�WR�D�VSHFLDO�FODVV�RI�FLWL]HQV��WKRVH�ZKR�ULVNHG�KDUP�WR�
VHUYH� DQG�GHIHQG� WKHLU� FRXQWU\��7KLV� HQWLUH� VFKHPH� LV� LPEXHG�ZLWK� VSHFLDO� EHQHILFHQFH� IURP�D�
JUDWHIXO�VRYHUHLJQ�
��Barrett v. Nicholson������)��G�������������)HG��&LU���������TXRWLQJ Bailey 
v. West������)��G�������������)HG��&LU���������HQ�EDQF���0LFKHO��-���FRQFXUULQJ����see also�Jaquay 
v. Principi������)��G�������������)HG��&LU���������HQ�EDQF���Hensley v. West������)��G������������
�)HG��&LU����������7KDW��VSHFLDO�EHQHILFHQFH��LV�QRWHG�WLPH�DQG�DJDLQ�LQ�FDVHODZ��DQG��LQ�WKH�FRQWH[W�
RI�YHWHUDQV
�EHQHILWV�ZKHUH�WKH�V\VWHP�RI�DZDUGLQJ�FRPSHQVDWLRQ�LV�VR�XQLTXHO\�SUR�FODLPDQW��WKH�
LPSRUWDQFH�RI�V\VWHPLF�IDLUQHVV�DQG�WKH�DSSHDUDQFH�RI�IDLUQHVV�FDUULHV�JUHDW�ZHLJKW����Hodge v. 
West������)��G�������������)HG��&LU�����������

�

�������������������������������������������������
���,� QRWH� WKDW�� DOWKRXJK� ,� DJUHH� ZLWK� WKH� GLVVHQW
V� SRLQW� UHJDUGLQJ� WKH� QRQZDLYDELOLW\� RI� VHFWLRQ� ����
V�

SUHVHQWPHQW�UHTXLUHPHQW��,�GLYHUJH�IURP�WKHLU�WKLQNLQJ�DV�WR�H[KDXVWLRQ���,�DJUHH�ZLWK�WKH�PDMRULW\
V�ILQGLQJ�WKDW�RXU�
MXULVGLFWLRQDO�VWDWXWH�LV�VXIILFLHQWO\�DQDORJRXV�WR�VHFWLRQ�����J��WR�ZDUUDQW�WKH�VDPH�H[KDXVWLRQ�DQDO\VLV�FRQGXFWHG�LQ�
City of New York���
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.HHSLQJ�LQ�PLQG�WKLV�UDWLRQDOH�DV�WR�ZK\�HTXLWDEOH�WROOLQJ�LV�DSSURSULDWH�LQ�YHWHUDQV�ODZ�
FDVHV�JHQHUDOO\��ZH�PXVW�DVVHVV�ZKHWKHU�WROOLQJ�LV�DSSURSULDWH�RQ�WKH�IDFWV�RI�WKLV�FDVH���7KDW�PXVW�
EH�GRQH�E\�FRPSDULQJ�WKLV�FDVH�WR�City of New York�DQG�GHWHUPLQLQJ�ZKHWKHU�WKH�FRQGXFW�DW�LVVXH�
KHUH�ZDUUDQWV�RXU�WROOLQJ�RI�WKH�ILOLQJ�GHDGOLQH���
�

7KH� PDMRULW\� WHUVHO\� VWDWHV� WKDW� WKH\� ZLOO� QRW� HTXDWH� 9$
V� DGMXGLFDWLRQ� RI� 3DORPDUHV�
YHWHUDQV
�FODLPV�ZLWK�WKH�VHFUHWLYH�FRQGXFW�DW�LVVXH�LQ�City of New York� WKHQ�DVVHUWV�WKDW��WKHUH�LV�
QR�SULQFLSOHG�ZD\�WR�GLVWLQJXLVK�WKH�([SLUHG�&ODLPDQWV�KHUH�DQG�DQ\�RWKHU�FODLPDQWV�ZKR�KDYH�
EHHQ�GHQLHG�EHQHILWV��IDLOHG�WR�DSSHDO�WR�WKLV�&RXUW��DQG�ODWHU�GLVFRYHUHG�WKDW�WKHLU�EHQHILWV�GHQLDO�
ZDV�EDVHG�RQ�DQ�LQFRUUHFW�UHDGLQJ�RI�WKH�ODZ��� �0DMRULW\ DW������,Q�FRQWH[W��WKLV�PHDQV�WKDW�WKH�
PDMRULW\�KDV�����LPSOLFLWO\�KHOG�WKDW��VHFUHWLYH�FRQGXFW��must�EH�DW�LVVXH�WR�WULJJHU�HTXLWDEOH�WROOLQJ��
DQG� ���� SODFHG� WKLV� FDVH� RQ� HTXDO� IRRWLQJ�ZLWK� FRQYHQWLRQDO� FKDOOHQJHV� WR� GHQLDOV� RI� YHWHUDQV
�
GLVDELOLW\�FRPSHQVDWLRQ�FODLPV����

�
2WKHU�FRXUWV�KDYH�QRW�DSSOLHG�City of New York�VR�VWULFWO\���)RU�LQVWDQFH��WKH�8�6��&RXUW�RI�

$SSHDOV�IRU�WKH�(LJKWK�&LUFXLW�DQDO\]HG�ZKHWKHU�VHFUHWLYH�FRQGXFW�LV��DQ�DEVROXWH�SUHUHTXLVLWH��IRU�
HTXLWDEOH�WROOLQJ�WR�EH�DSSURSULDWH�DQG�KHOG�WKDW��DOWKRXJK�D�VHFUHW��LQWHUQDO�SROLF\�LV�SUREDEO\�QRW�
D�SUHUHTXLVLWH�WR�HTXLWDEOH�WROOLQJ��VRPH�W\SH�RI�PLVFRQGXFW�RQ�WKH�SDUW�RI�WKH�DJHQF\�RU�JURVV��EXW�
JRRG�IDLWK��HUURU�RQ�WKH�SDUW�RI�WKH�FODLPDQW�VKRXOG�MXVWLI\�WKLV�H[WUDRUGLQDU\�UHPHG\����Medellin 
v. Shalala�� ���)��G���������� ��WK�&LU�� ������� rehearing�denied� �-XQH����������� �6LPLODUO\�� WKH�
6RXWKHUQ�'LVWULFW�RI�2KLR�KDV�SUHYLRXVO\�KHOG�WKDW�HTXLWDEOH�WROOLQJ�ZDV�DSSURSULDWH�IRU�D�FODVV�RI�
SODLQWLIIV� FKDOOHQJLQJ� WKH� IRUPHU� SUDFWLFH� RI� WKH� 6HFUHWDU\� RI� +HDOWK� DQG� +XPDQ� 6HUYLFHV� LQ�
FDOFXODWLQJ�WKH�DPRXQW�RI�VXSSOHPHQWDO�VHFXULW\�LQFRPH��66,��EHQHILWV���7KRXJK�WKH�SROLF\�DW�LVVXH�
ZDV�QRW�VHFUHW�RU�FODQGHVWLQH��WKH�'LVWULFW�&RXUW�IRXQG�HTXLWDEOH�WROOLQJ�ZDV�ZDUUDQWHG�EHFDXVH�WKH�
FDOFXODWLRQ� RI� 66,� EHQHILWV�ZDV� QRW�PDGH� SXUVXDQW� WR� DQ� HVWDEOLVKHG� UHJXODWLRQ� DQG� FODLPDQWV�
�PLJKW�ZHOO�EH�XQDZDUH�RI� WKH�VSHFLILF� IDFWRUV� WDNHQ� LQWR�DFFRXQW�E\� WKH�6HFUHWDU\��� �Gould v. 
Sullivan�� ���� )�5�'�� ����� ���� �6�'�� 2KLR� ������� � $GGLWLRQDOO\�� ZKHQ� FHUWLI\LQJ� D� FODVV� RI�
FODLPDQWV��WKH�6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN�LQ�Hill v. Sullivan�VWDWHG�WKDW�LW�GLG��QRW�EHOLHYH�LW�
QHFHVVDU\� WR� GHWHUPLQH� ZKHWKHU� �� �� �� EHKDYLRU� DPRXQWV� WR� D� 
FODQGHVWLQH� SROLF\
� WR� 
SUHYHQW>� @�
SODLQWLIIV� IURP� NQRZLQJ� RI� D� YLRODWLRQ� RI� >WKHLU@� ULJKWV�
�� � ���� )�5�'�� ���� ��� �6�'�1�<�� ������
�FLWDWLRQV� RPLWWHG��� � 5DWKHU�� WKH� FRXUW� DJUHHG� ZLWK� WKH� SODLQWLIIV� WKDW� WKH� 6HFUHWDU\
V� IDLOXUH� WR�
SXEOLVK�FKDOOHQJHG�UXOLQJV��KDG�WKH�VDPH�SUDFWLFDO�HIIHFW�RQ�FODLPDQWV�DV�WKH�GHIHQGDQW
V�VHFUHWLYH�
FRQGXFW�LQ�>City of New York@���Id. �FLWDWLRQV�RPLWWHG�����

�
,�GR�QRW�DWWHPSW�KHUH�WR�H[SOLFLWO\�LPSRUW�DQRWKHU�FRXUW
V�WHVW�RU�GUDZ�D�EULJKW�OLQH�WKDW�FDQ�

EH�DSSOLHG�LQ�IXWXUH�FDVHV���5DWKHU��ZKHQ�WDNHQ�WRJHWKHU��WKHVH�FDVHV�GHPRQVWUDWH�WKDW�HTXLWDEOH�
WROOLQJ�FDQ�EH�DSSURSULDWH�LQ�LQVWDQFHV�ZKHUH�WKH�FRQGXFW�FRPSODLQHG�RI�IDOOV�VKRUW�RI��VHFUHWLYH���
DQG�,�EHOLHYH�WKDW��RQ�WKH�IDFWV�RI�WKLV�VSHFLILF�FDVH��WROOLQJ�LV�ZDUUDQWHG���See Toomer v. McDonald��
����)��G�������������)HG��&LU���������FLWLQJ�Holland v. Florida������8�6��������������������VWDWLQJ�
WKDW� HTXLWDEOH� WROOLQJ� LV� D� PDWWHU� DVVHVVHG� E\� WKH� &RXUW� RQ� D� FDVH�E\�FDVH� EDVLV� ZLWK� DQ�

�������������������������������������������������
���$GGLWLRQDOO\��DOWKRXJK�QRW�DULVLQJ� LQ� WKH�HTXLWDEOH� WROOLQJ�FRQWH[W�� WKH�'LVWULFW�&RXUW� LQ�Nehmer v. U.S. 

Veterans' Admin.�GLG�QRW� UHTXLUH�VHFUHWLYH�FRQGXFW�E\�9$�WR� LQFOXGH� WKH��([SLUHG�&ODLPDQWV��±� L�H��� WKH�SUH������
FODLPDQWV�±�LQ�WKH�FODVV�������)�5�'�������1�'��&DO���������1HYHUWKHOHVV��WKH\�ZHUH�DOORZHG�WR�SDUWLFLSDWH�LQ�WKH�FODVV�
EHFDXVH�WKH\�VKDUHG�D�WKUHDW�RI��IXWXUH�KDUP��ZLWK�RWKHU�FODVV�PHPEHUV���Id.�DW�������7KLV�KDUNHQV�WR�WKH�DQDO\VLV�E\�
WKH�PDMRULW\�WKDW�VXUHO\�&RQJUHVV�GLG�QRW�H[SHFW�YHWHUDQV�WR�KDYH�IHZHU�ULJKWV�DIWHU�WKH�9HWHUDQV
�-XGLFLDO�5HYLHZ�$FW�
WKDQ�WKH\�GLG�EHIRUH�LWV�HQDFWPHQW��
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���

DFNQRZOHGJPHQW�RI�WKH��QHHG�IRU�IOH[LELOLW\��DQG��IRU�DYRLGLQJ�PHFKDQLFDO�UXOHV����7KH�8�6��$LU�
)RUFH� RULJLQDOO\� ZRUNHG� ZLWK� FRQVXOWDQWV� ZKR� GHYHORSHG� D� PHWKRGRORJ\� IRU� GHULYLQJ� GRVH�
HVWLPDWHV� IRU� 3DORPDUHV� YHWHUDQV�� ZKLFK� ZDV� GHWDLOHG� LQ� WKH� /$� 5HSRUW�� WKH� LQSXWV� IRU� WKLV�
PHWKRGRORJ\� LQFOXGHG� YDVW� DPRXQWV� RI� VFLHQWLILF� GDWD� QRW� HDVLO\� XQGHUVWRRG� E\� OD\SHUVRQV��
LQFOXGLQJ� GRVLPHWU\� UHDGLQJV�� ELRDVVD\� GDWD�� HQYLURQPHQWDO� WHVWLQJ�� DQG� PXOWLSOH� FRPSOH[�
FRPSXWHU�PRGHOV��RYHU����\HDUV�DIWHU� WKH�/$�5HSRUW�ZDV�SXEOLVKHG�� WKH�$LU�)RUFH�±�not VA�±�
GHWHUPLQHG�WKDW�LQFRQVLVWHQFLHV�H[LVWHG�LQ�GRVH�HVWLPDWHV��WKHUHDIWHU��WKH�$LU�)RUFH�EHJDQ�XVLQJ�D�
UHYLVHG�PHWKRGRORJ\�ZKHQ�SURYLGLQJ�9$�ZLWK�GRVH� HVWLPDWHV� IRU�3DORPDUHV�YHWHUDQV�� DQG� WKH�
UHYLVHG�PHWKRGRORJ\�DOVR�FRQWDLQHG�KLJKO\�FRPSOH[�PHDVXUHPHQWV�DQG�GDWDVHWV��ZKLFK�PD\�RU�
PD\�QRW�EH�IODZHG����7KHUH�LV�QR�GRXEW�LQ�P\�PLQG�WKDW�WKLV�GHYHORSPHQW�DQG�DVVLJQPHQW�H[HUFLVH��
FRQGXFWHG� RXWVLGH�9$
V� SXUYLHZ� DQG� HVVHQWLDOO\� GHYRLG� RI� RYHUVLJKW�� SUHYHQWHG� YHWHUDQV� IURP�
FRQWLQXLQJ�DGPLQLVWUDWLYH�DSSHDOV�DQG�SXUVXLQJ�EHQHILWV�WKH\�PD\�KDYH�EHHQ�HQWLWOHG�WR��DQG�WKXV�
LV�VXIILFLHQW�XQGHU�City of New York
V�IUDPHZRUN�WKDW�WKH�HTXLWLHV�LQ�WKLV�FDVH�IDYRU�WROOLQJ����
�

%��7KH�0DMRULW\
V�2WKHU�&RQWHQWLRQV�
�
)XUWKHU�� WKH� PDMRULW\� VKRXOG� QRW� HTXDWH� D� IODZHG� GRVH� HVWLPDWH� PHWKRGRORJ\� ZLWK� D�

PLVDSSOLFDWLRQ� RI� ODZ�� �City of New York� LWVHOI� VWDWHV� WKDW� FODLPDQWV�ZKR�ZHUH� VXEMHFW� WR� WKH�
V\VWHPZLGH�� XQUHYHDOHG� SROLF\� �VWDQG� RQ� D� GLIIHUHQW� IRRWLQJ� IURP� RQH� DUJXLQJ�PHUHO\� WKDW� DQ�
DJHQF\�LQFRUUHFWO\�DSSOLHG�LWV�UHJXODWLRQ����������8�6��DW�������7KH�GRVH�HVWLPDWHV�SURGXFHG�E\�WKDW�
PHWKRGRORJ\� IXQFWLRQ�DV� VFLHQWLILF� IDFWV� DQFLOODU\� WR� DGPLQLVWUDWLYH�SURFHHGLQJV�� QRW� DV� D� OHJDO�
LQWHUSUHWDWLRQ�VXEMHFW�WR�IXWXUH�UHYLVLRQ���$QG�WKH�GHYHORSPHQW�RI�WKLV�PHWKRGRORJ\�EHKLQG�D�YHLO�
DW�WKH�'HSDUWPHQW�RI�'HIHQVH��'R'���SUHYHQWHG�>WKH�FODLPDQWV@�IURP�UHDOL]LQJ�WKDW�WKH\�KDG�YDOLG�
JURXQGV� IRU� VHHNLQJ� DGPLQLVWUDWLYH� UHYLHZ���McDonald v. Sec'y of Health & Human Servs.��
����)��G��������������VW�&LU���������7KH�IODZHG�GRVH�HVWLPDWHV�GLG�QRW�IXQFWLRQ�OLNH�D�QHZ�OHJDO�
LQWHUSUHWDWLRQ�WKDW�ZDV�GLVDGYDQWDJHRXV�WR�YHWHUDQV��EXW�UDWKHU�SURYLGHG�D�IODZHG�IDFWXDO�EDVLV�WKDW�
SUHYHQWHG�FODLPDQWV�IURP�HYHQ�accessing�WKH�YHWHUDQV�EHQHILWV�V\VWHP����
�

$GGLWLRQDOO\�� WKH� PDMRULW\� VD\V� WKHUH� LV� QR� SULQFLSOHG� ZD\� WR� GLVWLQJXLVK� WKH� 3DVW� DQG�
([SLUHG�&ODLPDQWV�IURP�DQ\�RWKHU�FODLPDQWV�ZKR�KDYH�EHHQ�GHQLHG�EHQHILWV��IDLOHG�WR�DSSHDO�WR�
WKLV�&RXUW��DQG�ODWHU�GLVFRYHU�WKHLU�EHQHILWV�GHQLDO�ZDV�EDVHG�RQ�DQ�LQFRUUHFW�UHDGLQJ�RI�WKH�ODZ���
0DMRULW\�DW����� �%XW� ,�ZRXOG�DVVHUW� WKDW� WKH�VDPH�UDWLRQDOHV�IRU� LQFOXVLRQ�RI� WKH�3UHVHQW�)XWXUH�
&ODLPDQWV�DSSO\�ZLWK�HTXDO�±�LI�QRW�JUHDWHU�±�IRUFH�WR�WKH�3DVW�DQG�([SLUHG�&ODLPDQWV���7KH�PDMRULW\�
YLHZV� LW� D� �VXEVWDQWLYH� DGYDQWDJH�� WKDW� YHWHUDQV
� FODLPV� ZLOO� EH� UHOLWLJDWHG� PDLQWDLQLQJ� WKHLU�
HIIHFWLYH� GDWHV�� EXW� WR� IUDPH� WKLV� DGYDQWDJH� DV� PRUH� VXEVWDQWLYH� WKDQ� WKH� LQFOXVLRQ� RI� WKRVH�
FODLPDQWV�RYHU�ZKRP�ZH�GR�QRW� W\SLFDOO\�KDYH� MXULVGLFWLRQ� LV� LQFRUUHFW�� �(TXLWDEOH� WROOLQJ� LV� D�
SURFHGXUDO� WRRO� WKH�&RXUW� FDQ�XVH� MXVW� OLNH�ZDLYHU�RI� DGPLQLVWUDWLYH� H[KDXVWLRQ�� �7KH� IDFW� WKDW�
YHWHUDQV�FDQ�ILOH�VXSSOHPHQWDO�FODLPV�XQGHU����8�6�&���������D��DQG����&�)�5������������D��LV�RI�
QR�FRQVHTXHQFH���0RUHRYHU��WKH\�PD\�YHU\�ZHOO�ORVH�WKHLU�RULJLQDO�HIIHFWLYH�GDWH��DQG�WKXV�LW�LV�QRW�
D�VLPLODU�UHPHG\���9HWHUDQV�ZKR�DUH�HIIHFWLYHO\�EDUUHG�IURP�DQ�HQWLUH�DGPLQLVWUDWLYH�V\VWHP�YLD�D�

�������������������������������������������������
�� �7KH� 6XSUHPH� &RXUW� PDGH� WKLV� VWDWHPHQW� ZKHQ� GLVFXVVLQJ� FODLPDQWV� ZKR� KDG� QRW� H[KDXVWHG� WKHLU�

DGPLQLVWUDWLYH�UHPHGLHV�DV�RSSRVHG�WR�WKRVH�ZKR�DUJXHG�HTXLWDEOH�WROOLQJ�ZDV�ZDUUDQWHG���1HYHUWKHOHVV��WKH�SKUDVH�LV�
HDVLO\�H[WHQGHG�WR�WKH�FODLPDQWV�VHHNLQJ�HTXLWDEOH�WROOLQJ��DV�LWV�SXUSRVH�LV�PHUHO\�WR�GLVWLQJXLVK�WKH�SROLF\�FKDOOHQJH�
IURP�DQ�LOOHJDO�DSSOLFDWLRQ�RI�D�UHJXODWLRQ���,Q�RWKHU�ZRUGV��UHJDUGOHVV�RI�ZKLFK�JURXS�ZLWKLQ�WKH�SURSRVHG�FODVV�ZH�
DUH� GLVFXVVLQJ�� D� FODLPDQW
V� FKDOOHQJH� WR� WKH� XQGHUO\LQJ� REVFXUHG� SROLF\� GLIIHUV� IURP� D� FODLPDQW
V� FKDOOHQJH� WR� D�
UHJXODWLRQ��
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IDFWXDO�HUURU�GHYHORSHG�E\�DQ�DJHQF\�ZH�KDYH�QR�GLUHFW�DXWKRULW\�RYHU�ZRXOG�QRW�EH��VXEVWDQWLYHO\�
DGYDQWDJHG��LQ�DQ\�ZD\�E\�LQFOXGLQJ�WKHP�LQ�WKH�FODVV��LQVWHDG��WKH\�ZRXOG�RQO\�EH�JLYHQ�ZKDW�
WKH\�ZHUH�LPSURSHUO\�GHQLHG�LQLWLDOO\�XQGHU�WKH�ODZ��

�
)XUWKHU��IRU�WKH�VDNH�RI�DUJXPHQW��HYHQ�LI�,�DJUHHG�ZLWK�WKH�PDMRULW\
V�SUHPLVH�WKDW�XWLOL]LQJ�

WKH�FODVV�GHYLFH�KHUH�UHQGHUV�VXEVWDQWLYH�EHQHILWV�IRU�WKH�3DVW�DQG�([SLUHG�&ODLPDQWV��LW�LV�XQFOHDU�
WR�PH�ZK\�WKDW�SUHFOXGHV�WKLV�&RXUW�IURP�LQFOXGLQJ�WKHP�LQ�WKH�FODVV���City of New York�FOHDUO\�
HQGRUVHG�FHUWLILFDWLRQ�RI�MXVW�VXFK�D�JURXS�RI�6RFLDO�6HFXULW\�FODLPDQWV���7KRVH�FODLPDQWV�DUJXDEO\�
ZHUH�SULY\�WR�WKH�VDPH�W\SHV�RI��VXEVWDQWLYH�EHQHILWV��WKDW�RXU�3DVW�DQG�([SLUHG�&ODLPDQWV�ZRXOG�
EH��EXW�ZHUH�VWLOO�LQFOXGHG�LQ�WKH�FODVV���,�EHOLHYH�LW�HUURU�WR�ILUVW�LQYRNH�D�FDWHJRULFDO�UXOH�WKDW�FODVV�
FHUWLILFDWLRQ�VKRXOG�QHYHU�EH�XVHG�IRU�D�VXEVWDQWLYH�DGYDQWDJH��WKHQ�ODEHO�LQFOXVLRQ�LQ�WKH�FODVV�D�
VXEVWDQWLYH�DGYDQWDJH��DOO�ZKLOH�RYHUORRNLQJ�WKDW�City of New York�GLG�WKH�YHU\�WKLQJ�WKH�PDMRULW\�
SURKLELWV��
�

$W�WKH�HQG�RI�WKH�GD\��$UWLFOH�,,,�FDVHODZ�LV�QRW�FRQWUROOLQJ��EXW�WKLV�&RXUW�KDV�FKRVHQ�RI�LWV�
RZQ� YROLWLRQ� WR� LPSRUW� WKH� QDUURZHVW� LQWHUSUHWDWLRQ� SRVVLEOH� RI� City of New York� WR� MXVWLI\�
FHUWLI\LQJ� DQ� XQMXVWO\� QDUURZ� FODVV�����2XU� IDLOXUH� WR� HTXLWDEO\� WROO� LQ� WKLV� FDVH� GRHV� QRW� VKRZ�
UHYHUHQFH�IRU�H[LVWLQJ�LQWHUSUHWDWLRQV�RI�ODZ�RU�UHVSHFW�IRU�WKH�DGPLQLVWUDWLYH�SURFHVV��EXW�UDWKHU�
SURYLGHV�WDFLW�HQGRUVHPHQW�RI�'R'�GHYHORSHG�SROLFLHV�DQG�IDFWV�WR�EH�XVHG�ODWHU�E\�9$��QR�PDWWHU�
WKH�FRQVHTXHQFHV�ZLWKLQ�9$
V�UHJXODWRU\�VFKHPH�����,W�LV�D�VWDWHPHQW�WKDW�D�JURXS�RI�YXOQHUDEOH�
YHWHUDQV� VKRXOG�QRW�KDYH� IXOO� DQG� IDLU�KHDULQJV�EHFDXVH� WKH\�ZHUH�QRW� OHJDOO\� VDYY\�HQRXJK� WR�
FKDOOHQJH� D� FRPSOLFDWHG� DQG� FRQYROXWHG� GRVH� UHFRQVWUXFWLRQ� PHWKRGRORJ\� GHYHORSHG� E\�
FRQVXOWDQWV�DW�DQ�DJHQF\�ZKROO\�VHSDUDWH�IURP�9$���$V�WKH�8�6��&RXUW�RI�$SSHDOV�IRU�WKH�6HFRQG�
&LUFXLW� VWDWHG� LQ�City of New York v. Heckler�� �>D@OO�RI� WKH�FODVV�PHPEHUV�ZKR�SHUPLWWHG� WKHLU�
DGPLQLVWUDWLYH� RU� MXGLFLDO� UHPHGLHV� WR� H[SLUH� ZHUH� HQWLWOHG� WR� EHOLHYH� WKDW� WKHLU� *RYHUQPHQW
V�
GHWHUPLQDWLRQ�RI�LQHOLJLELOLW\�ZDV�WKH�FRQVLGHUHG�MXGJPHQW�RI�DQ�DJHQF\�IDLWKIXOO\�H[HFXWLQJ�WKH�
ODZV�RI�WKH�8QLWHG�6WDWHV��������)��G�DW�������7KH�3DVW�DQG�([SLUHG�&ODLPDQWV�VKRXOG�EH�DOORZHG�
WKHLU��OHJLWLPDWH��GD\�LQ�FRXUW��MXVW�OLNH�WKH�3UHVHQW�)XWXUH�&ODLPDQWV�RYHU�ZKRP�ZH�ZRXOG�QRW�
WUDGLWLRQDOO\�KDYH�MXULVGLFWLRQ���
�

,,,��683(5,25,7<�7(67�
�

$QRWKHU� VLJQLILFDQW� LVVXH� LQYROYHV� WKH� GHWHUPLQDWLRQ� RI� ZKHQ� ZH� ZLOO� JUDQW� FODVV�
FHUWLILFDWLRQ�YHUVXV�ZKHQ�ZH�ZLOO�LVVXH�D�SUHFHGHQWLDO�GHFLVLRQ�±�D�TXHVWLRQ�XQLTXH�WR�WKLV�DSSHOODWH�
FRXUW� HQJDJLQJ� LQ� DQ� DFWLYLW\� W\SLFDOO\� FRPPLWWHG� WR�'LVWULFW�&RXUWV�� �%HFDXVH�ZH�SRVVHVV� WKH�
DXWKRULW\� WR� LVVXH�SUHFHGHQWLDO�GHFLVLRQV� WKDW�ELQG�DOO� IXWXUH�9$�GHFLVLRQV��FODVV�DFWLRQV�ZRXOG�
OLNHO\�EH�PRUH�DSSURSULDWH�LQ�UDUH�DQG�XQLTXH�FLUFXPVWDQFHV���:KHQ�DVVHVVLQJ�ZKHWKHU�WKH�FODVV�
DFWLRQ�GHYLFH�LV�VXSHULRU�WR�D�SUHFHGHQWLDO�GHFLVLRQ��,�DJUHH�ZLWK�WKH�PDMRULW\�WKDW�D�EDODQFLQJ�WHVW�
LV�DSSURSULDWH��KRZHYHU��LW�PXVW�EH�D�VXIILFLHQWO\�UREXVW�WHVW���7R�WKDW�HIIRUW��,�ZRXOG�DGG�WZR�IDFWRUV�
�������������������������������������������������

���See Henderson������8�6��DW����������>1@RQH�RI�WKH�SUHFHGHQWV�FLWHG�E\�WKH�SDUWLHV�FRQWUROV�RXU�GHFLVLRQ�
KHUH��$OO�RI�WKRVH�FDVHV�LQYROYHG�UHYLHZ�E\�$UWLFOH�,,,�FRXUWV��7KLV�FDVH��E\�FRQWUDVW��LQYROYHV�UHYLHZ�E\�DQ�$UWLFOH�,�
WULEXQDO�DV�SDUW�RI�D�XQLTXH�DGPLQLVWUDWLYH�VFKHPH�����

���7KDW�LV�QRW�WR�VD\�WKDW�,�QHFHVVDULO\�DJUHH�ZLWK�0U��6NDDU�DV�WR�WKH�PHULWV�XQGHUO\LQJ�WKLV�FDVH���%XW�,�EHOLHYH�
WKH�PDMRULW\� WR�EH�VD\LQJ� WKDW�QR�PDWWHU�KRZ�IDU� UHPRYHG�IURP�WKH�YHWHUDQV�EHQHILWV�SURFHVV�RU� WKH�DJHQF\�ZKLFK�
RYHUVHHV�LW��DQG�QR�PDWWHU�KRZ�VFLHQWLILFDOO\�GHQVH�RU�LOO�FRQFHLYHG�WKH�SROLF\��ZH�ODFN�WKH�SRZHU�DV�DQ�LQVWLWXWLRQ�WR�
HTXLWDEO\�WROO�YHWHUDQV
�FDVHV�LI�WKH�DOOHJHG�PLVFRQGXFW�LV�QRW�FODQGHVWLQH��
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WR�WKHLU�DQDO\VLV���7KH�ILUVW�DGGLWLRQDO�IDFWRU�DGGUHVVHV�ZKHWKHU�OLWLJDWLRQ�RI�WKH�FKDOOHQJH�LQYROYHV�
FRPSOH[� WHFKQLFDO� RU� VFLHQWLILF�PDWWHUV�� �7KH� VHFRQG� DGGUHVVHV�ZKHWKHU� WKH� DOOHJHG� FRQGXFW� LV�
�V\VWHPLF��±�WKDW�LV��ZKHWKHU�D�VLJQLILFDQW�QXPEHU�RI�9$�FODLPV�LQYROYH�WKLV�LVVXH��

�
$��7HFKQLFDO�RU�6FLHQWLILF�&RPSOH[LW\�

�
7KLV�ILUVW�DGGLWLRQDO�IDFWRU�LV�PHDQW�WR�UHVHUYH�WKH�FODVV�GHYLFH�IRU�FKDOOHQJHV�WKDW�ZLOO�OLNHO\�

UHTXLUH�VRSKLVWLFDWHG�NQRZOHGJH�EH\RQG�WKH�QRUPDO�OHYHO�RI�VDYY\�QHHGHG�E\�FODLPDQWV�RU�WKHLU�
DWWRUQH\V� WR� OLWLJDWH� YHWHUDQV
� LQGLYLGXDO� EHQHILWV� FODLPV�� 0DQ\� FODLPDQWV� FRXOG� ILQG� LW�
H[WUDRUGLQDULO\� GLIILFXOW� WR� OLWLJDWH� FKDOOHQJHV� LQYROYLQJ� WHFKQLFDO� GDWD� RU� FRPSOH[� VFLHQWLILF�
FRQFHSWV�� DV� WKH\�ZRXOG� ODFN� WKH� DELOLW\� WR� REWDLQ� RU� XQGHUVWDQG� WKH� LQIRUPDWLRQ� QHFHVVDU\� WR�
VXEVWDQWLDWH�WKHLU�FODLPV��&ODVV�FHUWLILFDWLRQ�FHQWUDOL]HV�OLWLJDWLRQ��REYLDWLQJ�WKH�QHHG�IRU�XQQDPHG�
FODVV� PHPEHUV� WR� LQGHSHQGHQWO\� FRQVWUXFW� WKHRULHV� EDVHG� RQ� GDWD� QRW� UHDGLO\� DYDLODEOH� RU�
XQGHUVWDQGDEOH��

�
7KLV�IDFWRU�LV�UHODWHG�WR��EXW�VHSDUDWH�IURP��WKH�PDMRULW\
V�VHFRQG�SURQJ��ZKLFK�FRQWHPSODWHV�

ZKHWKHU��OLWLJDWLRQ�RI�WKH�FKDOOHQJH�LQYROYHV�FRPSLOLQJ�D�FRPSOH[�IDFWXDO�UHFRUG����2QH�RI�WKHVH�
FRQVLGHUV� ZKHWKHU� WKH� XQGHUO\LQJ� FRQFHSWV� WKDW� ZLOO� EH� FRQWHPSODWHG� LQ� PHULWV� OLWLJDWLRQ� DUH�
FRPSOLFDWHG�WR�D�OLWLJDQW�DQG�RQH�FRQVLGHUV�ZKHWKHU�GHYHORSPHQW�EHIRUH�WKH�DJHQF\�LV�H[WHQVLYH�
DQG� RQHURXV� �HVVHQWLDOO\� PDNLQJ� LW� FRPSOLFDWHG� IRU� WKH� &RXUW��� � )XWXUH� FDVHV� FDQ� DQG� VKRXOG�
FRQWHPSODWH�ERWK�IDFWRUV�ZKHQ�DVNLQJ�ZKHWKHU�FODVV�FHUWLILFDWLRQ�LV�VXSHULRU��
���
� +HUH�� WKH� DGGLWLRQDO� IDFWRU� LV� FOHDUO\� PHW�� � 8QGHUVWDQGLQJ� KRZ� 'R'� FRQVWUXFWHG� GRVH�
HVWLPDWHV�IRU�3DORPDUHV�YHWHUDQV��DQG�XQGHUVWDQGLQJ�ZKHWKHU�RU�KRZ�WKRVH�GRVH�HVWLPDWHV�ZHUH�
PLVFDOFXODWHG�� LV� D� KLJKO\� FRPSOH[� H[HUFLVH� WKDW� UHTXLUHV� VNLOOV� IDU� EH\RQG� WKRVH� RI� LQGLYLGXDO�
OLWLJDQWV���7KLV�OHQGV�H[WUD�ZHLJKW�WR�WKH�PDMRULW\
V�ILQGLQJV�DV�WR�VXSHULRULW\���
� ��

%��6\VWHPLF�&RPSODLQW�
�

� 7KH� VHFRQG� IDFWRU� ,� SURSRVH� DGGLQJ� ±� ZKHWKHU� WKH� LVVXH� LQ� WKH� DSSHDO� LV� D� V\VWHPLF�
FRPSODLQW�±�LV�D�GLVWLQFW�LQTXLU\�IURP�WKH�QXPHURVLW\�SURQJ�RI�WKH�FODVV�FHUWLILFDWLRQ�WHVW�VHW�RXW�
XQGHU�5XOH����E���ZKHUH�WKH�FRQFHUQV�DUH�PRUH�UHODWHG�WR�ZKHWKHU�WKH�FODVV�LV�VR�QXPHURXV�DV�WR�
PDNH�LQGLYLGXDO�DGMXGLFDWLRQ�RI�FODLPV�DW�WKH�&RXUW�LPSUDFWLFDO���7KH�V\VWHPLF�FRPSODLQW�IDFWRU�
ORRNV�DW�WKH�TXHVWLRQ�IURP�9$
V�SHUVSHFWLYH�±�DUH�WKHUH�VR�PDQ\�FODLPV�DW�9$�LQYROYLQJ�WKLV�LVVXH�
WKDW�WKLV�GHFLVLRQ�ZLOO�KDYH�D�VLJQLILFDQW�HIIHFW�RQ�WKH�DJHQF\�DQG�ZLOO�WKH�DJHQF\�OLNHO\�EHQHILW�
IURP�D�VLQJOH�VWURNH�FODVV�DFWLRQ�GHFLVLRQ�UDWKHU�WKDQ�RQH�E\�RQH�DSSHDOV"�
�
� ,�ZRXOG�ILQG�WKDW�WKLV�IDFWRU�ZHLJKV�DJDLQVW�D�FODVV�DFWLRQ�DQG�IDYRUV�D�SUHFHGHQWLDO�GHFLVLRQ���
$OWKRXJK�������YHWHUDQV�LV�D�VLJQLILFDQW�QXPEHU�RI�SDUWLHV�DIIHFWHG��DQG�VXIILFLHQW�WR�VDWLVI\�5XOH�
��
V�QXPHURVLW\� UHTXLUHPHQW��� LW� LV�QRW�VXIILFLHQW� WR�EH�GHHPHG�D�V\VWHPLF�FRPSODLQW�ZKHQ�9$�
KDQGOHV�RYHU�D�PLOOLRQ�FODLPV�SHU�\HDU�����1HYHUWKHOHVV��DV�WKH�VXSHULRULW\�WHVW�LV�D�EDODQFLQJ�WHVW��
IDLOLQJ�RQH�IDFWRU�GRHV�QRW�IRUHFORVH�FODVV�FHUWLILFDWLRQ���:KHQ�WDNHQ�DV�D�ZKROH��,�FRQFXU�ZLWK�WKH�
PDMRULW\�WKDW�FODVV�FHUWLILFDWLRQ�LV�VXSHULRU�LQ�WKLV�FDVH�WR�D�SUHFHGHQWLDO�GHFLVLRQ��

�������������������������������������������������
�� �See� 9$�� &21*5(66,21$/� 68%0,66,21�� )<� ������ 92/�� ,,,�� %(1(),76� $1'� %85,$/� 352*5$06� $1'�

'(3$570(17$/�$'0,1,675$7,21� ���� �������� KWWSV���ZZZ�YD�JRY�EXGJHW�GRFV�VXPPDU\�I\����9$EXGJHWYROXPH�
,,,%HQHILWV%XULDO3URJUDPV$QG'HSWPHQWDO$GPLQLVWUDWLRQ�SGI��
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)$/9(<��Judge��ZLWK�ZKRP�3,(76&+�DQG�0(5(',7+��Judges��MRLQ��GLVVHQWLQJ����
�
7KH�PDMRULW\�ERDVWV�WKDW��ZH�DUH�WKH�RQO\�DSSHOODWH�FRXUW�LQ�WKH�1DWLRQ�ZLWK�WKH�DXWKRULW\�

WR� DJJUHJDWH� DFWLRQV� LQ� WKH� ILUVW� LQVWDQFH���Ante� DW� ���� 7KHUH� DUH� VRXQG� UHDVRQV�ZK\� QR� RWKHU�
DSSHOODWH�FRXUW�KDV�XQGHUWDNHQ�WKLV� LQQRYDWLRQ��*LYHQ�WKH�OLPLWHG�QDWXUH�RI�RXU�MXULVGLFWLRQ�DQG�
VFRSH�RI�UHYLHZ��ZH�TXHVWLRQ�WKH�HIILFDF\�RI�WKH�PDMRULW\
V�DFWLRQ��DQG��FRQVLGHULQJ�RXU�DELOLW\�WR�
LVVXH�SUHFHGHQWLDO�GHFLVLRQV�WKDW�GLUHFW�9$�SUDFWLFHV�QDWLRQZLGH��ZH�DOVR�TXHVWLRQ�LWV�QHFHVVLW\��
:H� EHOLHYH� WKDW� WKH� PDMRULW\� KDV� FUHDWHG� D� FODVV� WKDW� H[FHHGV� RXU� MXULVGLFWLRQ� DQG� RIIHUV� D�
FRPSDUDEOH�RXWFRPH�WR�PHPEHUV�RI�WKDW�FODVV�WKDW�D�SUHFHGHQWLDO�GHFLVLRQ�FRXOG�SURYLGH�ZLWKRXW�
WKH�PDQDJHDELOLW\�DQG�SUHFOXVLRQ�SUREOHPV�LQKHUHQW�LQ�FODVV�OLWLJDWLRQ��%HFDXVH�ZH�GLVDJUHH�ZLWK�
WKH�VXEVWDQFH�RI� WKH�PDMRULW\
V�RUGHU�� WKH� UDWLRQDOH�XQGHUO\LQJ� LW�� DQG� WKH�ZD\� WKH�PDMRULW\�KDV�
GHYHORSHG�WKLV�FDVH��ZH�UHVSHFWIXOO\�GLVVHQW��

�
,��$1$/<6,6�

�
$OWKRXJK�WKHUH�LV�PXFK�LQ�WKH�PDMRULW\
V�RUGHU�ZLWK�ZKLFK�ZH�GLVDJUHH��ZH�ZLOO�IRFXV�KHUH�

RQ�WKRVH�PDWWHUV�UHODWHG�WR�RXU�MXULVGLFWLRQ�WR�FRQGXFW�FODVV�DFWLRQV�LQ�WKH�DSSHOODWH�FRQWH[W�DQG�WKH�
XWLOLW\�RI�GRLQJ�VR�HYHQ�LI�ZH�KDYH�VXFK�MXULVGLFWLRQ��DQG�KRZ�WKDW�DSSOLHV�WR�0U��6NDDU
V�SURSRVHG�
FODVV��

�
$��7KH�3RZHU�WR�&HUWLI\�&ODVV�$FWLRQV�LQ�WKH�$SSHDO�&RQWH[W�

1. Our authority to certify a class is derived from our procedural statutes. 
�
� 8QGHU�RXU�MXULVGLFWLRQDO�VWDWXWH²���8�6�&��������²WKH�&RXUW
V�UHYLHZ�LV�OLPLWHG�WR�%RDUG�
GHFLVLRQV�DQG�WKH�UHFRUG�RI�SURFHHGLQJV�EHIRUH�WKH�6HFUHWDU\�DQG�WKH�%RDUG��:H�DJUHH�WKDW��LI�D�
SURSRVHG�FODVV� VDWLVILHV� WKH� MXULVGLFWLRQDO� UHTXLUHPHQWV� RI� VHFWLRQ������� WKHQ� WKH�&RXUW�KDV� WKH�
DXWKRULW\� WR� FHUWLI\� WKDW� FODVV��8QGHU� VXFK�FLUFXPVWDQFHV�� LI� WKH�&RXUW� FKRRVHV� WR� H[HUFLVH� WKDW�
DXWKRULW\��LW�PD\�FHUWDLQO\�XWLOL]H�SURFHGXUDO�VWDWXWHV��VXFK�DV����8�6�&���������D���WR�DJJUHJDWH�D�
FODVV�� ,Q� RXU� YLHZ�� RXU� MXULVGLFWLRQDO� VWDWXWH� UHVWULFWV� FODVVHV� WKDW�ZH�PD\� FHUWLI\� LQ� WKH� DSSHDO�
FRQWH[W�XQGHU�RXU�SURFHGXUDO�VWDWXWHV�WR�WKRVH�FRQWDLQLQJ�RQO\�FODVV�PHPEHUV�ZKR�KDYH�REWDLQHG�
D� ILQDO� %RDUG� GHFLVLRQ�� $QG�� RXU� UHYLHZ� RI� WKRVH� PHPEHUV
� FDVHV� LV� OLPLWHG� WR� WKH� UHFRUG� RI�
SURFHHGLQJV��
�
� 7KH�PDMRULW\�JRHV�PXFK�IXUWKHU��,W�ILQGV�WKH�DXWKRULW\�WR�FRQGXFW�FODVV�DFWLRQV�LQ�DQ�HVRWHULF�
�LQKHUHQW�DXWKRULW\���&LWLQJ�WKH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�)HGHUDO�&LUFXLW��)HGHUDO�
&LUFXLW��LQ�Monk v. Shulkin��Monk II�������)��G�������)HG��&LU���������WKH�PDMRULW\�FRQWHQGV�WKDW�
RXU� �LQKHUHQW�DXWKRULW\�� VXSSRUWV�RXU�XVH�RI�FODVV�DFWLRQV��Ante� DW��������7KH�PDMRULW\� IDLOV� WR�
H[SODLQ�WKH�VRXUFH�DQG�VFRSH�RI�WKH�WHUP��LQKHUHQW�DXWKRULW\���0RUH�LPSRUWDQWO\��LW�GRHV�QRW�H[SODLQ�
KRZ� �LQKHUHQW� DXWKRULW\�� H[SDQGV� RXU� MXULVGLFWLRQ� EH\RQG� WKDW� SURYLGHG� E\� RXU� MXULVGLFWLRQDO�
VWDWXWH��DVLGH�IURP�D�FRQFOXVRU\�VWDWHPHQW�WKDW�LW�GRHV��,W�LV�HTXDOO\�XQFOHDU�ZK\�YDJXH�UHIHUHQFHV�
WR� �LQKHUHQW� DXWKRULW\�� DUH� QHFHVVDU\� WR� MXVWLI\� FODVV� DFWLRQV� ZKHUH� VHFWLRQ� �����D�²ZKLFK�
SURYLGHV� WKDW� SURFHHGLQJV� RI� WKH� &RXUW� �VKDOO� EH� FRQGXFWHG� LQ� DFFRUGDQFH� ZLWK� VXFK� UXOHV� RI�
SUDFWLFH� DQG� SURFHGXUH� DV� WKH� &RXUW� SUHVFULEHV�²DOORZV� IRU� VXFK� DJJUHJDWLRQ�� VR� ORQJ� DV� WKH�
MXULVGLFWLRQDO�UHTXLUHPHQWV�XQGHU�VHFWLRQ������DUH�ILUVW�PHW���
�
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� 7KH�)HGHUDO�&LUFXLW�LQ�Monk II�FLWHG�WKH�$OO�:ULWV�$FW��$:$��DV�WKH�EDVLV�IRU�WKLV�&RXUW
V�
DXWKRULW\�WR�FHUWLI\�FODVV�DFWLRQV�LQ�WKH�SHWLWLRQ�FRQWH[W��7KH�PDMRULW\�LWVHOI�TXHVWLRQV�ZKHWKHU�WKH�
$:$�JUDQWV�XV�DXWKRULW\�WR�FHUWLI\�FODVVHV�LQ�WKH�DSSHDO�FRQWH[W��,W�GRHV�QRW��1HLWKHU�WKH�$:$�QRU�
Monk II FDQ�VWDQG�DV�WKH�OHJDO�EDVLV�IRU�DJJUHJDWLQJ�DSSHDOV�EHFDXVH��XQOLNH�WKH�ZLGH�DXWKRULW\�WKH�
$:$�JLYHV�XV�WR�SURWHFW�RXU�SURVSHFWLYH�MXULVGLFWLRQ��RXU�DXWKRULW\�WR�UHYLHZ�DSSHDOV�KDV�EHHQ�
WLJKWO\�FLUFXPVFULEHG�E\�&RQJUHVV���
�
� 7KXV��ZH�ZRXOG�ILQG�WKDW��DOWKRXJK�WKH�&RXUW�KDV�DXWKRULW\�WR�FHUWLI\�D�FODVV�LQ�WKH�DSSHDO�
FRQWH[W� ZKHQ� MXULVGLFWLRQDO� UHTXLUHPHQWV� DUH� VDWLVILHG�� VXFK� DXWKRULW\� LV� GHULYHG� IURP� WKH�
SURFHGXUDO� GLVFUHWLRQ� JUDQWHG� WR� XV� E\� &RQJUHVV�� QRW� WKH� $:$� RU� DQ\� SXUSRUWHG� �LQKHUHQW�
DXWKRULW\����
�

2. But our procedural statutes do not create jurisdiction. 
�
� 7KH�PDMRULW\��UHO\LQJ�RQ�Monk II��FRQIODWHV�WKH�SURFHGXUDO�VWDWXWHV��ZKLFK�SURYLGH�XV�ZLWK�
WKH�PHWKRGV�WR�PDQDJH�FDVHV�RYHU�ZKLFK�ZH�KDYH�MXULVGLFWLRQ��ZLWK�WKH�VWDWXWH�DXWKRUL]LQJ�RXU�
MXULVGLFWLRQ��7KH�)HGHUDO�&LUFXLW� LQ�Monk II�QRWHG� WKDW�Harrison v. Derwinski����9HW�$SS������
��������HQ�EDQF���SHU�FXULDP�RUGHU���LQ�ZKLFK�WKH�&RXUW�IRXQG�WKDW�LW�ODFNHG�SRZHU�WR�DGRSW�D�FODVV�
DFWLRQ� UXOH�EHFDXVH�� LQWHU� DOLD�� VHFWLRQ������ OLPLWHG�RXU� UHYLHZ� WR�%RDUG�GHFLVLRQV�� UHIOHFWHG� D�
FRQFHUQ�WKDW�ZH�ZRXOG��H[FHHG�>RXU@� MXULVGLFWLRQ��LI�ZH�FHUWLILHG�D�FODVV�WKDW� LQFOXGHG�YHWHUDQV�
ZLWKRXW� D� %RDUG� GHFLVLRQ��Monk II�� ���� )��G� DW� ������ 7KH� )HGHUDO� &LUFXLW� WKHQ� VWDWHG� WKDW� LW�
GLVDJUHHG� WKDW� RXU� �DXWKRULW\� LV� VR� OLPLWHG��� LQGLFDWLQJ� WKDW� &RQJUHVV� H[SUHVVO\� JDYH� XV� �WKH�
DXWKRULW\� WR� 
FRPSHO�DFWLRQ�RI� WKH�6HFUHWDU\�XQODZIXOO\�ZLWKKHOG�RU�XQUHDVRQDEO\�GHOD\HG�
��Id.�
�TXRWLQJ����8�6�&���������D�������
�
� 7KH�DXWKRULW\�WR�FRPSHO�DFWLRQ�RI�WKH�6HFUHWDU\��FRXSOHG�ZLWK�RXU�SRZHU�XQGHU�WKH�$:$��
DOORZV�XV�WR�DJJUHJDWH�FDVHV�LQ�WKH�SHWLWLRQ�FRQWH[W��,W�GRHV�QRW�KHOS�XV�GHWHUPLQH�KRZ�WR�KDQGOH�
GLUHFW�DSSHDOV��$Q\WKLQJ�WKH�)HGHUDO�&LUFXLW�VDLG�DERXW�GLUHFW�DSSHDOV�LV�GLFWD��7KDW�WULEXQDO�KDV�
\HW�WR�GLVFXVV�RXU�DXWKRULW\�WR�FRQGXFW�FODVV�DFWLRQV�RQ�GLUHFW�DSSHDO�ZKHQ�WKDW�LVVXH�ZDV�GLUHFWO\�
SUHVHQWHG��SURSHUO\�EULHIHG��DQG�DFFRPSDQLHG�E\�DQ�DSSURSULDWH�UHFRUG��:H��WKHUHIRUH��KDYH�QR�
SUHFHGHQWLDO�JXLGDQFH�FRQFHUQLQJ�WKDW�PDWWHU�DQG�GR�QRW�UHO\�RQ�DQ\�XQQHFHVVDU\�VWDWHPHQWV�WKH�
)HGHUDO�&LUFXLW�PD\�KDYH�PDGH��
�
� $IWHU�QRWLQJ�WKDW�WKH�)HGHUDO�&LUFXLW�GLVDJUHHG�ZLWK�WKH�&RXUW
V�ILQGLQJ�LQ�Harrison�� WKH�
PDMRULW\� UHIHUHQFHV� VHFWLRQ� �����D��� $� SURFHGXUDO� VWDWXWH�� ZKLFK� DXWKRUL]HV� XV� WR� FUHDWH�
PHFKDQLVPV�QHFHVVDU\�WR�H[HUFLVH�RXU�MXULVGLFWLRQ��L�H���ZH�PD\�XWLOL]H�VXFK�WRROV�RQFH�ZH�KDYH�
MXULVGLFWLRQ��� FDQQRW� EH� XVHG� WR� RYHUFRPH� WKH� MXULVGLFWLRQDO� EDUULHU� WKDW� WKH�&RXUW� LGHQWLILHG� LQ�
Harrison��See Henderson v. Shinseki������8�6�������������������In re Wick�����)��G�����������)HG��
&LU����������,I�&RQJUHVV�KDG�LQWHQGHG�WKH�FRXUW
V�MXULVGLFWLRQ�WR�EH�EURDGHU�WKDQ�WKDW�FRQIHUUHG�E\�
��������&RQJUHVV�ZRXOG�KDYH�H[SUHVVHG�WKDW�LQWHQWLRQ�OHJLVODWLYHO\�����
�
�
�
�
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3. Based on section 7252(a) and Supreme Court precedent, we are prohibited from waiving any 
administrative exhaustion requirements and assuming jurisdiction over class members who have 

not filed a claim and do not have a Board decision. 
� �
� 7KH�PDMRULW\�DFNQRZOHGJHV�WKH�6HFUHWDU\
V�DUJXPHQW�WKDW�WKH�&RXUW�ODFNV�MXULVGLFWLRQ�WR�
LQFOXGH� YHWHUDQV� ZLWKRXW� D� %RDUG� GHFLVLRQ� LQ� WKH� FHUWLILHG� FODVV� EHFDXVH� VXFK� D� GHFLVLRQ� LV� D�
MXULVGLFWLRQDO�SUHUHTXLVLWH�IRU�&RXUW�UHYLHZ��Ante�DW�����see ���8�6�&���������D���2I�WKRVH�ZLWKRXW�
D�%RDUG�GHFLVLRQ��WKH�PDMRULW\�LQGLFDWHV�WKDW�VXFK�YHWHUDQV�IDOO�LQWR�RQH�RI�WZR�VXEJURXSV�ZLWKLQ�
WKH�SURSRVHG�FODVV������3UHVHQW�)XWXUH�FODLPDQWV²WKRVH�ZKR�KDYH�ILOHG�FODLPV�WKDW�UHPDLQ�SHQGLQJ�
EHIRUH�9$��DQG�����)XWXUH�)XWXUH�FODLPDQWV²WKRVH�ZKR�KDYH�QRW�\HW�ILOHG�FODLPV��Ante�DW��������
7KH�PDMRULW\�WKHQ�VWDWHV�WKDW� LW�ZDLYHV�WKH�H[KDXVWLRQ�UHTXLUHPHQW²ZKLFK��SUHVXPDEO\�� LV� WKDW�
HDFK� FODVV� PHPEHU� KDYH� D� %RDUG� GHFLVLRQ²IRU� WKHVH� FODLPDQWV� DQG� ILQGV� WKDW� WKH� &RXUW� KDV�
MXULVGLFWLRQ�RYHU�WKHP� Id.�DW���������
�
� 7KH�6XSUHPH�&RXUW
V�6RFLDO�6HFXULW\�$GPLQLVWUDWLRQ��66$��FDVHV� WKH�6HFUHWDU\�DQG� WKH�
PDMRULW\�UHIHUHQFH�WR�VXSSRUW�WKHLU�SRVLWLRQV�UHJDUGLQJ�MXULVGLFWLRQ�DUH�QRW�GLUHFWO\�RQ�SRLQW�DV�WR�
RXU�MXGLFLDO�UHYLHZ�VWDWXWHV��$OWKRXJK�WKHVH�FDVHV�SURYLGH�KHOSIXO�JXLGDQFH�DV�WR�KRZ�MXULVGLFWLRQDO�
UHTXLUHPHQWV� VKRXOG� EH� DQDO\]HG�� WKLV� SUHFHGHQW� GRHV� QRW� XQGHUPLQH� WKH� MXULVGLFWLRQDO�
UHTXLUHPHQWV�RI�VHFWLRQ������D��RU�VKRZ�WKDW�WKRVH�UHTXLUHPHQWV�DUH�ZDLYDEOH�E\�WKH�&RXUW���
�
D��$�VWDWXWH�PD\�FRQWDLQ�QRQZDLYDEOH�MXULVGLFWLRQDO�UHTXLUHPHQWV�DQG�ZDLYDEOH�DGPLQLVWUDWLYH�

H[KDXVWLRQ�UHTXLUHPHQWV��
�
� ,Q�Mathews v. Eldridge��WKH�6XSUHPH�&RXUW�H[SODLQHG�WKDW�LWV�GHFLVLRQ�LQ�Weinberger v. 
Salfi������8�6������������� LGHQWLILHG�WKUHH�FRQGLWLRQV���WKDW�PXVW�EH�VDWLVILHG�WR�REWDLQ�MXGLFLDO�
UHYLHZ�XQGHU����8�6�&��������J�������8�6��DW������2I�WKHVH��WKH�UHTXLUHPHQW�WKDW�WKHUH�EH��D�ILQDO�
GHFLVLRQ�RI�WKH�6HFUHWDU\�PDGH�DIWHU�D�KHDULQJ��ZDV�FHQWUDO�WR�WKH�UHTXLVLWH�JUDQW�RI�VXEMHFW�PDWWHU�
MXULVGLFWLRQ��Id.��FLWLQJ�Salfi������8�6��DW�������7KH�6XSUHPH�&RXUW�VWDWHG�WKDW��LPSOLFLW�LQ�Salfi��
ZDV�WKH�SULQFLSOH�WKDW�
�

WKLV�FRQGLWLRQ�FRQVLVWV�RI�WZR�HOHPHQWV��RQO\�RQH�RI�ZKLFK�LV�SXUHO\��MXULVGLFWLRQDO��
LQ�WKH�VHQVH�WKDW�LW�FDQQRW�EH��ZDLYHG��E\�WKH�6HFUHWDU\�LQ�D�SDUWLFXODU�FDVH��7KH�
ZDLYDEOH�HOHPHQW�LV�WKH�UHTXLUHPHQW�WKDW�WKH�DGPLQLVWUDWLYH�UHPHGLHV�SUHVFULEHG�E\�
WKH� 6HFUHWDU\� EH� H[KDXVWHG�� 7KH� QRQZDLYDEOH� HOHPHQW� LV� WKH� UHTXLUHPHQW� WKDW� D�
FODLP�IRU�EHQHILWV�VKDOO�KDYH�EHHQ�SUHVHQWHG�WR�WKH�6HFUHWDU\��$EVHQW�VXFK�D�FODLP�
WKHUH� FDQ� EH� QR� �GHFLVLRQ�� RI� DQ\� W\SH��$QG� VRPH� GHFLVLRQ� E\� WKH� 6HFUHWDU\� LV�
FOHDUO\�UHTXLUHG�E\�WKH�VWDWXWH��

�
Id��5HFHQWO\��WKH�6XSUHPH�&RXUW�LQ�Smith v. Berryhill�UHLWHUDWHG�WKH�Eldridge�KROGLQJ�WKDW�VHFWLRQ�
����J�� FRQWDLQV� ERWK� D� QRQZDLYDEOH� MXULVGLFWLRQDO� UHTXLUHPHQW� DQG� D� ZDLYDEOH� UHTXLUHPHQW�
UHJDUGLQJ�WKH�H[KDXVWLRQ�RI�DGPLQLVWUDWLYH�UHTXLUHPHQWV������6��&W����������������������
�
�������������������������������������������������

���7KH�6XSUHPH�&RXUW�QRWHG�WKDW�WZR�RI�WKHVH�FRQGLWLRQV²WKDW�FLYLO�DFWLRQ�EH�FRPPHQFHG�ZLWKLQ����GD\V�
DIWHU�WKH�PDLOLQJ�RI�QRWLFH�RI�VXFK�GHFLVLRQ�DQG�WKDW�WKH�DFWLRQ�EH�ILOHG�LQ�DQ�DSSURSULDWH�GLVWULFW�FRXUW²VSHFLILHG�D�
VWDWXWH�RI�OLPLWDWLRQV�DQG�DSSURSULDWH�YHQXH��DQG�DUH�ZDLYDEOH�E\�WKH�SDUWLHV��Mathews v. Eldridge������8�6�����������
Q�����������
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E��7KHUH�LV�D�GLIIHUHQFH�EHWZHHQ�D�UHTXLUHPHQW�EHLQJ�ZDLYDEOH�DQG�GHWHUPLQLQJ�ZKHWKHU�WR�ZDLYH�
WKDW�UHTXLUHPHQW��

�
� $OWKRXJK� WKH�PDMRULW\� QRWHV� WKH� D[LRP� WKDW� �>V@XEMHFW�PDWWHU� MXULVGLFWLRQ� 
FDQ� QHYHU� EH�
ZDLYHG�RU�IRUIHLWHG�
��ante�DW�����TXRWLQJ�Gonzalez v. Thaler������8�6��������������������LW�WKHQ�
SURFHHGV�WR�GR�MXVW�WKDW��,W�GRHV�VR�E\�DSSO\LQJ�D�WHVW�IRU�GHWHUPLQLQJ�ZKHWKHU�WR�ZDLYH�D�VWDWXWRU\�
UHTXLUHPHQW�ZLWKRXW�ILUVW�DVFHUWDLQLQJ�ZKHWKHU�WKH�VWDWXWRU\�UHTXLUHPHQWV�LQ�TXHVWLRQ�DUH�LQ�IDFW�
ZDLYDEOH���
�
� /HVW�WKHUH�EH�DQ\�UHVLGXDO�GRXEW�DIWHU����\HDUV�RI�FDVHODZ��VHFWLRQ������D��LV�MXULVGLFWLRQDO��
,QGHHG��LW
V�KDUG�WR�LPDJLQH�WKDW�WKH�(QJOLVK�ODQJXDJH�FRXOG�SURGXFH�D�PRUH�FOHDUO\�MXULVGLFWLRQDO�
SURYLVLRQ��See�Fort Bend Cty. v. Davis� ���� 6��&W�� ������ ����� ������� �FRXUWV� VKRXOG� GHHP� D�
UHTXLUHPHQW� MXULVGLFWLRQDO� ZKHQ� &RQJUHVV� FOHDUO\� VWDWHV� WKDW� LW� LV��� 7KH� VWDWXWH� LV� ODEHOHG�
�>M@XULVGLFWLRQ��DQG�WKH�SKUDVH�LQ�TXHVWLRQ�VD\V�WKDW�WKLV�&RXUW��VKDOO�KDYH�H[FOXVLYH�MXULVGLFWLRQ�WR�
UHYLHZ�GHFLVLRQV�RI�WKH�%RDUG���7KH�PDMRULW\�KHUH�LQYHVWLJDWHV�ZKHWKHU�LW�PD\�H[SDQG�WKH�&RXUW
V�
WUDGLWLRQDO�YLHZ�RI�LWV�DXWKRULW\�E\�UHDFKLQJ�EDFN�LQWR�WKH�DJHQF\
V�DGMXGLFDWRU\�SURFHVV�DQG�OD\LQJ�
KROG�RI�FODLPV�WKDW�KDYH�QRW�\HW�EHHQ�VXEMHFW�WR�D�%RDUG�GHFLVLRQ��$V�ZH�ZLOO�H[SODLQ��LWV�DFWLRQV�
FRQWUDYHQH�WKH�LQWHQWLRQV�RI�&RQJUHVV��
�

,Q�Bowen v. City of New York� ����8�6��������������DQG�Eldridge��WKH�6XSUHPH�&RXUW�IRXQG�
WKDW�WKH�ZDLYDEOH�HOHPHQW�RI�VHFWLRQ�����J��ZDV�WKH�UHTXLUHPHQW�WKDW�WKH�DGPLQLVWUDWLYH�UHPHGLHV�
SUHVFULEHG�E\�WKH�6HFUHWDU\�EH�H[KDXVWHG��7KH�6XSUHPH�&RXUW�WKHQ�XWLOL]HG�WKH�WHVW�UHIHUHQFHG�E\�
WKH�PDMRULW\��ZKHWKHU�WKH�FKDOOHQJHG�FRQGXFW�LV�FROODWHUDO�WR�D�FODLP�IRU�EHQHILWV��H[KDXVWLRQ�ZRXOG�
FDXVH� LUUHSDUDEOH�KDUP�� DQG� WKH�SXUSRVH�RI� H[KDXVWLRQ� LV�QRW� VHUYHG�E\� LWV� HQIRUFHPHQW��ZKHQ�
DVVHVVLQJ�ZKHWKHU�GHIHUHQFH�WR�WKH�DJHQF\
V�GHWHUPLQDWLRQ�RI�ILQDOLW\�ZDV�QHFHVVDU\��City of New 
York������8�6��DW������QRWLQJ�WKDW���>R@UGLQDULO\��WKH�6HFUHWDU\�KDV�GLVFUHWLRQ�WR�GHFLGH�ZKHQ�WR�
ZDLYH�WKH�H[KDXVWLRQ�UHTXLUHPHQW���EXW�WKDW�LQ�FHUWDLQ�FDVHV�GHIHUHQFH�WR�WKH�DJHQF\
V�MXGJPHQW�LV�
LQDSSURSULDWH���������7KH�XOWLPDWH�GHFLVLRQ�RI�ZKHWKHU�WR�ZDLYH�H[KDXVWLRQ��� �� ��VKRXOG�DOVR�EH�
JXLGHG�E\�WKH�SROLFLHV�XQGHUO\LQJ�WKH�H[KDXVWLRQ�UHTXLUHPHQW�����Eldridge������8�6��DW������������

�
,Q� RWKHU�ZRUGV�� WKH�6XSUHPH�&RXUW� ILUVW� GHWHUPLQHG�ZKHWKHU� WKH� VWDWXWRU\� HOHPHQW�ZDV�

ZDLYDEOH� DQG� RQO\� WKHQ� DVVHVVHG�ZKHWKHU� WKRVH� VWHSV� FUHDWHG�E\� WKH�6HFUHWDU\� WR� UHDFK� D� ILQDO�
GHFLVLRQ�ZDUUDQWHG�DQ\�GHIHUHQFH��D�SURFHVV�WKDW�WKH�PDMRULW\�GLG�QRW�IROORZ��$V�GLVFXVVHG�EHORZ��
QR�SRUWLRQ�RI�VHFWLRQ������D��LV�ZDLYDEOH�����

�
F��6HFWLRQ������D��FRQWDLQV�WKH�QRQZDLYDEOH�UHTXLUHPHQW�WKDW�D�FODVV�PHPEHU�PXVW�KDYH�ILOHG�D�

FODLP�ZLWK�9$��
����

� 2QFH�DJDLQ��XQGHU�VHFWLRQ������D���RXU�&RXUW��VKDOO�KDYH�H[FOXVLYH�MXULVGLFWLRQ�WR�UHYLHZ�
GHFLVLRQV�RI�WKH�%RDUG�RI�9HWHUDQV
�$SSHDOV���DQG��E\�ZD\�RI�FRPSDULVRQ��XQGHU�VHFWLRQ�����J���
DQ�LQGLYLGXDO�PD\�REWDLQ�UHYLHZ�E\�D�FRXUW�RI��DQ\�ILQDO�GHFLVLRQ�RI�WKH�&RPPLVVLRQHU�RI�6RFLDO�
6HFXULW\� PDGH� DIWHU� D� KHDULQJ�� �� �6HFWLRQ������D�� LQFOXGHV� WKH� QRQZDLYDEOH�� MXULVGLFWLRQDO�
�������������������������������������������������

���$W�WKH�WLPH�RI�Eldridge��WKH�WLWOH�RI�WKH�DJHQF\�KHDG�ZDV�6HFUHWDU\�RI�+HDOWK��(GXFDWLRQ��DQG�:HOIDUH�DQG�
WKXV�WKLV�SRUWLRQ�RI�VHFWLRQ�����J��UHDG��DQ\�ILQDO�GHFLVLRQ�RI�WKH�6HFUHWDU\�PDGH�DIWHU�D�KHDULQJ�������8�6��DW������
&XUUHQWO\��WKH�WLWOH�LV�&RPPLVVLRQHU��$VLGH�IURP�WKLV�WLWOH�FKDQJH��WKH�ODQJXDJH�RI� VHFWLRQ�����J��KDV�UHPDLQHG�WKH�
VDPH���
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UHTXLUHPHQW� LGHQWLILHG� LQ�Eldridge²WKDW� D� FODLP� IRU� EHQHILWV� VKDOO� KDYH� EHHQ� SUHVHQWHG� WR� WKH�
DJHQF\²JLYHQ�WKDW��XQGHU�ERWK�VWDWXWHV��WKHUH�FRXOG�EH�QR�GHFLVLRQ�DEVHQW�D�FODLP������8�6��DW�����
�QRWLQJ�WKDW�D�GHFLVLRQ�ZDV��FOHDUO\�UHTXLUHG�E\�WKH�VWDWXWH����see�Berryhill������6��&W��DW�������
7KHUHIRUH��LI�D�YHWHUDQ�KDV�QRW�ILOHG�D�FODLP�ZLWK�9$��RXU�&RXUW�ZRXOG�QRW�KDYH�MXULVGLFWLRQ�RYHU�
WKDW� LQGLYLGXDO��6LQFH� WKLV� UHTXLUHPHQW� LV� MXULVGLFWLRQDO��ZH�FDQQRW�ZDLYH� LW��7KXV��DV�GLVFXVVHG�
IXUWKHU�EHORZ��WKH�QRWLRQ�WKDW�WKH�PDMRULW\
V�VR�FDOOHG��)XWXUH�)XWXUH��FODLPDQWV�FDQ�EH�SDUW�RI�D�
FODVV�RYHU�ZKLFK�ZH�KDYH�MXULVGLFWLRQ�GRHV�QRW�PDNH�LW�SDVW�WKH�VWDUWLQJ�OLQH��
�

G��6HFWLRQ������D��GRHV�QRW�FRQWDLQ�WKH�ZDLYDEOH�UHTXLUHPHQW�WKDW�DGPLQLVWUDWLYH�UHPHGLHV�
SUHVFULEHG�E\�WKH�6HFUHWDU\�EH�H[KDXVWHG��

�
� 2XU� MXULVGLFWLRQDO� VWDWXWH� FRQWDLQV� QRWKLQJ� OLNH� WKH� ZDLYDEOH� HOHPHQW� LGHQWLILHG� LQ�
Eldridge²WKDW� WKH� DGPLQLVWUDWLYH� UHPHGLHV� SUHVFULEHG� E\� WKH� 6HFUHWDU\� EH� H[KDXVWHG�� 6HFWLRQ�
����J��DOORZV�IRU�MXGLFLDO�UHYLHZ�RI��DQ\�ILQDO�GHFLVLRQ��RI�WKH�6HFUHWDU\�&RPPLVVLRQHU��ZKHUHDV�
VHFWLRQ������D��UHTXLUHV�D�GHFLVLRQ�RI�WKH�%RDUG��&RQJUHVV�VSHFLILFDOO\�LGHQWLILHG�WKH�W\SH�RI�9$�
GHFLVLRQ� WKDW� D� FODLPDQW� PXVW� REWDLQ� EHIRUH� MXULVGLFWLRQ� LQ� WKLV� &RXUW� LV� HVWDEOLVKHG�� ZKLOH�
VHFWLRQ�����J��GRHV�QRW�VSHFLI\�ZKLFK�FRPSRQHQW�RI�66$�PXVW�KDYH�SURYLGHG�WKH�GHFLVLRQ���
�
� 7KH� 6XSUHPH� &RXUW� UHOLHG� RQ� WKH� IDFW� WKDW� VHFWLRQ�����J�� GLG� QRW� LGHQWLI\� D� SDUWLFXODU�
FRPSRQHQW�RI�66$�IURP�ZKLFK�D�GHFLVLRQ�QHHG�EH�LVVXHG�ZKHQ�GHWHUPLQLQJ�WKDW�WKH�H[KDXVWLRQ�RI�
DGPLQLVWUDWLYH� UHPHGLHV� FRXOG� EH�ZDLYHG�� )RU� FRQWH[W�� WKH� 66$� DGPLQLVWUDWLYH� UHYLHZ� SURFHVV�
JHQHUDOO\� UHTXLUHV� WKDW�� LI� DQ� 66$� FODLPDQW� GLVDJUHHV� ZLWK� WKH� VWDWH� DJHQF\
V� LQLWLDO� GHQLDO� RI�
EHQHILWV�� WKH� FODLPDQW� PD\� VHHN� ���� UHFRQVLGHUDWLRQ� E\� WKH� RULJLQDO� VWDWH� DJHQF\�� ���� LI�
UHFRQVLGHUDWLRQ�LV�DGYHUVH��D�KHDULQJ�E\�DQ�DGPLQLVWUDWLYH�ODZ�MXGJH��$/-���DQG�����LI�WKH�$/-
V�
GHFLVLRQ�LV�DGYHUVH��UHYLHZ�E\�WKH�$SSHDOV�&RXQFLO��See�City of New York������8�6��DW���������,Q�
Salfi��WKH�6XSUHPH�&RXUW�IRXQG�WKDW��EHFDXVH�WKH�6HFUHWDU\�LQ�WKDW�FDVH�GLG�QRW�UDLVH�DQ�H[KDXVWLRQ�
RI�DGPLQLVWUDWLYH�UHPHGLHV�DUJXPHQW��WKH�UHFRQVLGHUDWLRQ�GHWHUPLQDWLRQ�ZDV��ILQDO�������8�6��DW�
�����see id��DW������VWDWLQJ� WKDW� WKH� WHUP��ILQDO�GHFLVLRQ��ZDV� OHIW�XQGHILQHG�E\� WKH�$FW�DQG� LWV�
PHDQLQJ�OHIW�WR�WKH�6HFUHWDU\�WR�IOHVK�RXW�E\�UHJXODWLRQ����
�
� ,Q� Eldridge�� WKH� FODLPDQW�� UDWKHU� WKDQ� UHTXHVW� UHFRQVLGHUDWLRQ� RI� WKH� VWDWH� DJHQF\
V�
GHWHUPLQDWLRQ�� FRPPHQFHG� MXGLFLDO� DFWLRQ� FKDOOHQJLQJ� WKH� FRQVWLWXWLRQDO� YDOLGLW\� RI� 66$
V�
DGPLQLVWUDWLYH�SURFHGXUHV�DQG�WKH�6XSUHPH�&RXUW�KHOG�WKDW�WKH�GHQLDO�RI�WKH�FODLPDQW
V�UHTXHVW�IRU�
FRQWLQXHG� EHQHILWV�ZDV� D� ILQDO� GHFLVLRQ� IRU� WKH� SXUSRVH� RI� VHFWLRQ�����J�� MXULVGLFWLRQ� RYHU� KLV�
FRQVWLWXWLRQDO�FODLP������8�6��DW��������������QRWLQJ�WKDW�Salfi�UHTXLUHG�RQO\�WKDW�WKHUH�EH�D��ILQDO�
GHFLVLRQ��ZLWK� UHVSHFW� WR� WKH�FODLP� IRU� HQWLWOHPHQW� WR�EHQHILWV� DQG� WKDW� GHQ\LQJ�0U��(OGULGJH
V�
VXEVWDQWLYH�FODLP�ZRXOG�QRW�DQVZHU�KLV�FRQVWLWXWLRQDO�FKDOOHQJH����
�
� ,Q�FRQWUDVW��VHFWLRQ������D��UHTXLUHV�D�%RDUG�GHFLVLRQ��UDWKHU�WKDQ�DQ\�9$�GHFLVLRQ��7KH�
VWDWXWH��WKHUHIRUH��SUHFOXGHV�WKH�&RXUW�IURP�XVLQJ�WKH�ZDLYDEOH�HOHPHQW�LGHQWLILHG�LQ�Eldridge�WR�
ILQG�WKDW�DQ�DJHQF\�GHFLVLRQ�RWKHU�WKDQ�D�%RDUG�GHFLVLRQ�PHHWV�WKH�UHTXLUHPHQWV�IRU�VHFWLRQ������D��
MXULVGLFWLRQ�����
���
� 0RUHRYHU�� WKH� 6XSUHPH� &RXUW� LQ� Salfi� DQG� Eldridge� IRFXVHG� RQ� WKH� IDFW� WKDW� WKH�
6HFUHWDU\�&RPPLVVLRQHU� ZDV� UHVSRQVLEOH� IRU� HVWDEOLVKLQJ� WKH� VWHSV� LQ� 66$
V� DGPLQLVWUDWLYH�
SURFHVV�� JLYHQ� WKDW� WKH�ZDLYDEOH� HOHPHQW�ZDV� WKH� UHTXLUHPHQW� WKDW� WKH�DGPLQLVWUDWLYH� UHPHGLHV�

APPX49

Case: 21-1757      Document: 21     Page: 108     Filed: 07/16/2021



���

prescribed by the Secretary�EH�H[KDXVWHG��See City of New York������8�6��DW���������QRWLQJ�WKDW�
UHFRQVLGHUDWLRQ� RI� WKH� VWDWH� DJHQF\� GHWHUPLQDWLRQ� DQG� UHYLHZ� E\� WKH� $SSHDOV� &RXQFLO� ZHUH�
SUHVFULEHG�E\�UHJXODWLRQV��QRW�VWDWXWHV���7KRVH�IDFWRUV�DUH�IXOO\�LQDSSRVLWH�KHUH��
�
� $OWKRXJK�WKH�6HFUHWDU\�PD\�HVWDEOLVK�DGPLQLVWUDWLYH�SURFHGXUHV�WKURXJK�UHJXODWLRQV��RXU�
MXULVGLFWLRQDO�VWDWXWH�LQKHUHQWO\�LQFOXGHV�WKH�DGPLQLVWUDWLYH�VWHS�RI�DSSHDOLQJ�DQ�DGYHUVH�UHJLRQDO�
RIILFH��52��GHFLVLRQ� WR� WKH�%RDUG�EHFDXVH� WKH�VWDWXWH� LWVHOI� UHTXLUHV�D�%RDUG�GHFLVLRQ��See�Am.
Legion v. Nicholson�����9HW�$SS�����������������FLWLQJ�6HQDWH�%LOO������see also�����&RQJ��5HF��
6������GDLO\�HG��-XO\������������6HQDWRU�&UDQVWRQ��LQ�RXWOLQLQJ�WKH�SURFHGXUH�IRU�MXGLFLDO�UHYLHZ�
XQGHU�WKH�9HWHUDQV�-XGLFLDO�5HYLHZ�$FW��9-5$���VWDWHG�WKDW�VXFK�UHYLHZ��ZRXOG�EH�DYDLODEOH�RQO\�
DIWHU� D� YHWHUDQ
V� FODLP� KDV� EHHQ� WXUQHG� GRZQ� E\� D�9$� UHJLRQDO� RIILFH� DQG�� RQ� DSSHDO�� E\� WKH�
%RDUG����%HFDXVH�WKH�DGPLQLVWUDWLYH�VWHSV�WKH�PDMRULW\�KHUH�LV�VHHNLQJ�WR�ZDLYH�DUH�SUHVFULEHG�E\�
&RQJUHVV�LQ�D�VWDWHPHQW�RI�MXULVGLFWLRQ��UDWKHU�WKDQ�WKH�6HFUHWDU\��ZKR�PXVW�DOVR�FRPSO\�ZLWK�WKH�
VWDWXWH���Eldridge FDQQRW�EH�XVHG�DV�D�WRRO�WR�PDNH�D�UHTXLUHPHQW�WKDW�LV�SODLQO\�MXULVGLFWLRQDO�DQG�
XQZDLYDEOH�LQWR�VRPHWKLQJ�WKDW�LV�QRW��
�
� :H�QRWH�DOVR�WKDW�VHFWLRQ�����J��FRQWDLQV�WKH�ODQJXDJH��DIWHU�D�KHDULQJ���%XW��LQ�ZDLYLQJ�
WKH�DGPLQLVWUDWLYH�UHPHGLHV�UHTXLUHPHQW��WKH�6XSUHPH�&RXUW�LQ�LWV�66$�FDVHV�IRFXVHG�RQ�WKH�IDFW�
WKDW�WKLV�VWDWXWH�GLG�QRW�VSHFLI\�WKH�W\SH�RI�GHFLVLRQ�UHTXLUHG�EHIRUH�MXGLFLDO�UHYLHZ��UDWKHU�WKDQ�
ZKHWKHU�WKH�KHDULQJ�FRPSRQHQW� LQ� WKH�VWDWXWH�FRXOG�EH�ZDLYHG�� ,Q�Salfi��KRZHYHU�� WKH�6XSUHPH�
&RXUW� EULHIO\� DGGUHVVHG� WKLV� UHTXLUHPHQW� DQG� LW� IRXQG� WKDW� D� KHDULQJ�ZRXOG� EH� IXWLOH� RQFH� WKH�
6HFUHWDU\�GHWHUPLQHG�WKDW�WKH�RQO\�LVVXH�WR�EH�UHVROYHG�ZDV�D�PDWWHU�RI�FRQVWLWXWLRQDO�ODZ�EH\RQG�
KLV� FRPSHWHQFH� WR� GHFLGH� DQG� WKDW� WKH� 6HFUHWDU\�PD\� DZDUG� EHQHILWV�ZLWKRXW� D� KHDULQJ�� Salfi��
����8�6�� DW� ����� 2XU� MXULVGLFWLRQDO� VWDWXWH� GRHV� QRW� UHTXLUH� D� KHDULQJ� EHIRUH� MXGLFLDO� UHYLHZ��
0RUHRYHU��DOWKRXJK�WKH�66$�6HFUHWDU\�PD\�PDNH�D�EHQHILWV�GHWHUPLQDWLRQ�ZLWKRXW�D�KHDULQJ��9$�
FDQQRW� PDNH� D� EHQHILWV� GHWHUPLQDWLRQ� ZLWKRXW� LVVXLQJ� D� GHFLVLRQ�� )XUWKHU�� DFFRUGLQJ� WR� WKH�
6XSUHPH�&RXUW
V�JXLGDQFH�LQ�Eldridge������8�6��DW�������VRPH�GHFLVLRQ�������LV�FOHDUO\�UHTXLUHG��E\�
RXU�VWDWXWH�DQG��DV�QRWHG��VSHFLILHV�LW�PXVW�EH�D�Board�GHFLVLRQ���
�

H��:H�FRQFOXGH�WKDW�VHFWLRQ������D��LQFOXGHV�QR�ZDLYDEOH�HOHPHQWV��
�
� $V�WKH�&RXUW�DQG�)HGHUDO�&LUFXLW�KDYH�DVVXPHG�IRU����\HDUV��VHFWLRQ������D��FRQWDLQV�WKH�
QRQZDLYDEOH��MXULVGLFWLRQDO�HOHPHQWV�WKDW�D�YHWHUDQ�PXVW�KDYH�ERWK�ILOHG�D�FODLP�DQG�UHFHLYHG�D�
%RDUG�GHFLVLRQ��8QGHU�WKH�6XSUHPH�&RXUW
V�IUDPHZRUN��WKH�&RXUW�DQG�WKH�6HFUHWDU\�DUH�XQDEOH�WR�
ZDLYH�DQ\�UHTXLUHPHQW�RI�RXU�MXULVGLFWLRQDO�VWDWXWH��7KH�PDMRULW\
V�IRFXV�RQ�GHWHUPLQLQJ�ZKHWKHU�
WR�ZDLYH�WKH�UHTXLUHPHQW�RI�D�%RDUG�GHFLVLRQ�LV�DW�EHVW�SUHPDWXUH�EHFDXVH�LW�GLG�QRW�H[SODLQ�ZK\�
LW�GHWHUPLQHG�WKDW�RXU�MXULVGLFWLRQDO�VWDWXWH�KDV�ZDLYDEOH�FRPSRQHQWV����
�
� )XUWKHU��WKH�WHVW�WKDW�WKH�PDMRULW\�XWLOL]HV�WR�GHWHUPLQH�ZDLYDELOLW\�ZDV�XVHG�E\�WKH�6XSUHPH�
&RXUW�WR�DVVHVV�ZKHWKHU�GHIHUHQFH�VKRXOG�EH�JLYHQ�WR�WKH�DGPLQLVWUDWLYH�VWHSV�SUHVFULEHG�E\�WKH�
6HFUHWDU\�WR�UHDFK�D�ILQDO�GHFLVLRQ��%HFDXVH�DGPLQLVWUDWLYH�UHPHGLHV�LQKHUHQW�LQ�VHFWLRQ������D��
DUH� SUHVFULEHG� E\�&RQJUHVV� UDWKHU� WKDQ� WKH� 6HFUHWDU\�� WKH� WHVW� WKDW� WKH�PDMRULW\� FLWHV� GRHV� QRW�
DSSO\����%HFDXVH�WKH�UHTXLUHPHQW�RI�D�%RDUG�GHFLVLRQ�XQGHU�VHFWLRQ������D��FDQQRW�EH�ZDLYHG��ZH�
�������������������������������������������������

���7KH�PDMRULW\
V�DQDORJ\�RI�0U��6NDDU
V�FDVH�WR�PDJLVWUDWH�MXGJHV�H[HUFLVLQJ�MXULVGLFWLRQ�RYHU�SURFHHGLQJV�LQ�
FLYLO� PDWWHUV� ZLWK� WKH� FRQVHQW� RI� SDUWLHV�� ante� DW� ������� LV� XQSHUVXDVLYH�� )LUVW�� RXU� DQDO\VLV� IRU� ILQGLQJ� WKDW� RXU�
�
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GR�QRW�KDYH�MXULVGLFWLRQ�RYHU�LQGLYLGXDOV�ZKR�KDYH�\HW�WR�REWDLQ�RQH��:H�ZLOO�QRZ�DGGUHVV�WKH�WZR�
VXEJURXSV�FRQWDLQHG�ZLWKLQ�WKLV�FDWHJRU\��
�

I��:H�GR�QRW�KDYH�MXULVGLFWLRQ�RYHU�WKH�)XWXUH�)XWXUH�FODLPDQWV��
�

$V�ZH�H[SODLQHG�DERYH�� WKH�&RXUW�FDQQRW� WDNH� MXULVGLFWLRQ�RYHU�WKH�PDMRULW\
V�VR�FDOOHG�
)XWXUH�)XWXUH�FODLPDQWV²L�H���WKRVH�YHWHUDQV�ZKR�KDYH�QRW�\HW�ILOHG�D�FODLP��,Q�Salfi��Eldridge�
City of New York��DQG Berryhill��WKH�6XSUHPH�&RXUW�QRWHG�WKDW�WKH�UHTXLUHPHQW�WKDW�D�FODLP�IRU�
EHQHILWV� VKDOO� KDYH� EHHQ� SUHVHQWHG� WR� WKH� DJHQF\� ZDV� D� QRQZDLYDEOH�� MXULVGLFWLRQDO� VWDWXWRU\�
HOHPHQW��$FFRUGLQJO\��LQ�Salfi��WKH�6XSUHPH�&RXUW�IRXQG�WKDW��DV�WR�WKH�XQQDPHG�SODLQWLIIV���WKH�
FRPSODLQW�LV�GHILFLHQW�LQ�WKDW�LW�FRQWDLQV�QR�DOOHJDWLRQV�WKDW�>WKRVH�FODVV�PHPEHUV@�KDYH�HYHQ�ILOHG�
DQ�DSSOLFDWLRQ�ZLWK�WKH�6HFUHWDU\��PXFK�OHVV�WKDW�KH�KDV�UHQGHUHG�DQ\�GHFLVLRQ���������7KH�FODVV�WKXV�
FDQQRW�VDWLVI\�WKH�UHTXLUHPHQWV�IRU�MXULVGLFWLRQ�XQGHU����8�6�&��������J����Salfi������8�6��DW������
see�Califano v. Yamasaki������8�6�������������������VWDWLQJ� WKDW� WKH�FHUWLILHG�FODVVHV�ZHUH� WRR�
EURDG��EXW�LQGLFDWLQJ�WKDW��DW�OHDVW�LQ�WKLV�LQVWDQFH��WKH�UHOLHI�RIIHUHG�E\�WKH�LQMXQFWLRQ�ZRXOG�QRW�EH�
DIIRUGHG� WR� LQGLYLGXDOV�XQWLO� WKH\� ILOHG� D�ZULWWHQ�ZDLYHU� UHTXHVW� WR� WKH�6HFUHWDU\²L�H���PHW� WKH�
VWDWXWRU\�MXULVGLFWLRQDO�SUHUHTXLVLWHV����

�
2XU�VWDWXWH�FRQWDLQV�WKH�QRQZDLYDEOH��MXULVGLFWLRQDO�UHTXLUHPHQW�WKDW�D�FODLPDQW�KDYH�ILOHG�

D�FODLP�ZLWK�9$��7KH�PDMRULW\
V�FRQFOXVLRQ�WKDW�ZH�KDYH�MXULVGLFWLRQ�RYHU�LQGLYLGXDOV�ZKR�KDYH�
QRW�ILOHG�D�FODLP�FDQQRW�EH�FRUUHFW���
�

J��:H�DOVR�GR�QRW�KDYH�MXULVGLFWLRQ�RYHU�WKH�3UHVHQW�)XWXUH�FODLPDQWV��
�
� $V� WR� WKH� 3UHVHQW�)XWXUH� FODLPDQWV²WKRVH� YHWHUDQV�ZKR� KDYH� ILOHG� FODLPV� WKDW� UHPDLQ�
SHQGLQJ�EHIRUH�9$�DW�DQ\�OHYHO²ZH�ZRXOG�DOVR�ILQG�WKDW�WKH�&RXUW�GRHV�QRW�KDYH�MXULVGLFWLRQ�RYHU�
WKHVH� LQGLYLGXDOV�� $V� VWDWHG�� QR� HOHPHQW� RI� VHFWLRQ������D�� LV� ZDLYDEOH�� JLYHQ� WKDW� &RQJUHVV�
SUHVFULEHG�WKH�DGPLQLVWUDWLYH�UHPHG\�QHFHVVDU\�WR�REWDLQ�MXGLFLDO�UHYLHZ�LQ�RXU�&RXUW�DQG�VSHFLILHG�
WKDW�D�YHWHUDQ�PXVW�KDYH�D�%RDUG�GHFLVLRQ�EHIRUH�ZH�DVVXPH�MXULVGLFWLRQ��7KHUHIRUH��ZH�GLVDJUHH�
WKDW�WKH�PDMRULW\�KDV�WKH�DXWKRULW\�WR�ZDLYH�WKLV�UHTXLUHPHQW����
�
� 7KH�3UHVHQW�)XWXUH�FODLPDQW�VXEJURXS�FDQ�EH�IXUWKHU�VXEGLYLGHG������YHWHUDQV�ZKR�KDYH�
ILOHG�D�FODLP�WKDW�UHPDLQV�SHQGLQJ�EHIRUH�WKH�52��L�H���YHWHUDQV�ZKR�GR�QRW�KDYH�D�9$�GHFLVLRQ�DW�
DOO���DQG�����YHWHUDQV�ZKR�KDYH�D�FODLP�SHQGLQJ�EHIRUH�WKH�%RDUG��L�H���YHWHUDQV�ZKR�KDYH�DSSHDOHG�
DQ�52�GHFLVLRQ��EXW�KDYH�QRW�REWDLQHG�D�%RDUG�GHFLVLRQ����
�
� 7KH�ILUVW�JURXS�LV�LQ�WKH�VDPH�ERDW�DV�WKH�)XWXUH�)XWXUH�FODLPDQWV��See�Eldridge������8�6��
DW� ���� ��>6@RPH� GHFLVLRQ� E\� WKH� 6HFUHWDU\� LV� FOHDUO\� UHTXLUHG� E\� WKH� VWDWXWH����� 5HJDUGLQJ� WKH�
�������������������������������������������������
MXULVGLFWLRQDO�VWDWXWH�FRQWDLQV�QR�ZDLYDEOH�UHTXLUHPHQWV�LV�EDVHG�RQ�6XSUHPH�&RXUW�SUHFHGHQW�UHJDUGLQJ�66$�EHQHILWV��
ZKHUH�DW�OHDVW�WZR�RI�WKRVH�FDVHV�SHUWDLQHG�WR�FODVV�DFWLRQV��See generally City of New York������8�6��DW������Salfi��
����8�6��DW������7KRVH�6XSUHPH�&RXUW�FDVHV�GLVFXVVLQJ�GLVDELOLW\�EHQHILWV�DUH�PRUH�DQDORJRXV�WR�RXU�9$�GLVDELOLW\�
EHQHILWV�FDVHV�DQG�SURYLGH�PRUH�JXLGDQFH�WKDQ�GR�FLUFXLW�FRXUW�FDVHV�SHUWDLQLQJ�WR�PDJLVWUDWH�MXGJHV��6HFRQG��DV�ZH�
ZLOO�GLVFXVV��WKHUH�DUH�VLJQLILFDQW�GLVWLQFWLRQV�EHWZHHQ�WULDO�FRXUWV²L�H���ZKHUH�PDJLVWUDWH�MXGJHV�SUDFWLFH²DQG�RXU�
&RXUW²L�H���DQ�DSSHOODWH�ERG\��ZKHUH�FODVV�FHUWLILFDWLRQV�JHQHUDOO\�DUH�QRW�LQLWLDWHG��7KLUG��HYHQ�WKRXJK�DOO�PHPEHUV�
RI�D�FODVV�QHHG�QRW�FRQVHQW� WR�SURFHHG� EHIRUH�D�PDJLVWUDWH� LI� WKH�QDPHG�SODLQWLII� KDV�GRQH� VR��RWKHU� MXULVGLFWLRQDO�
UHTXLUHPHQWV�PXVW�VWLOO�EH�PHW��See����8�6�&��������F������D��PDJLVWUDWH�MXGJH�������PD\�FRQGXFW�DQ\�RU�DOO�SURFHHGLQJV�
������ZKHQ�VSHFLDOO\�GHVLJQDWHG�WR�H[HUFLVH�VXFK�MXULVGLFWLRQ�E\�WKH�GLVWULFW�FRXUW�RU�FRXUWV�KH�VHUYHV����
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VHFRQG� JURXS�� RQFH� PRUH�� &RQJUHVV�� QRW� WKH� 6HFUHWDU\�� SUHVFULEHG� WKH� DGPLQLVWUDWLYH� VWHSV�
QHFHVVDU\�WR�REWDLQ�UHYLHZ�LQ�RXU�&RXUW�DQG�LQVLVWHG�WKDW�FODLPDQWV�REWDLQ�D�%RDUG�GHFLVLRQ�EHIRUH�
DSSHDOLQJ� KHUH�� 7KH� FDVHV� GLVFXVVHG� E\� WKH� PDMRULW\� DUH� LQDSSRVLWH�� DQG� ZH� KDYH� QHLWKHU�
MXULVGLFWLRQ�RYHU�WKDW�JURXS�QRU�DXWKRULW\�WR�DFFUXH�PRUH�SRZHU�WKDQ�&RQJUHVV�H[SOLFLWO\�LQWHQGHG��
�
4. Under section 7252(b), we are prevented from reviewing class members' records that were not 

first reviewed by VA as well as the evidence Mr. Skaar submitted following the Court's limited 
remand.

�
� 8QGHU�VHFWLRQ������D���ZH�ZRXOG�ILQG�WKDW�ZH�GR�QRW�KDYH�MXULVGLFWLRQ�RYHU�D�ODUJH�SRUWLRQ�
RI�0U��6NDDU
V�SURSRVHG�FODVV�EHFDXVH�WKH\�GR�QRW�KDYH�D�%RDUG�GHFLVLRQ����%XW�RXU�MXULVGLFWLRQDO�
VWDWXWH�FRQWDLQV�DQRWKHU�VHFWLRQ��ZKLFK�SURYLGHV�WKDW�RXU�UHYLHZ�LV�OLPLWHG�WR�WKH�UHFRUG�EHIRUH�WKH�
%RDUG�RU�WKH�6HFUHWDU\�����8�6�&���������E���7KLV�VWDWXWRU\�UHTXLUHPHQW�UDLVHV�LVVXHV�QRW�RQO\�IRU�
WKH�RWKHU�FODVV�PHPEHUV��EXW�IRU�0U��6NDDU�DV�ZHOO����
�

D��:H�GR�QRW�KDYH�MXULVGLFWLRQ�WR�UHYLHZ�RWKHU�FODVV�PHPEHUV
�UHFRUGV��
�
� ,Q�WKH�DSSHOODQW
V�-XQH�����������UHVSRQVH�WR�WKH�&RXUW
V�0D\�����������RUGHU��0U��6NDDU�
H[SODLQHG�WKDW�WKUHH�RWKHU�YHWHUDQV�LQWHQGHG�WR�VXEPLW�WKH�H[KLELWV�KH�KDG�DWWDFKHG�WR�KLV�PHULWV�
EULHI�WR�D�GHFLVLRQ�UHYLHZ�RIILFHU��'52��DQG�WKH�%RDUG��7KH�6HFUHWDU\�KDG�PRYHG�WR�VWULNH�WKRVH�
GRFXPHQWV�EHFDXVH�WKH\�ZHUH�QRW�LQ�0U��6NDDU
V�UHFRUG�EHIRUH�WKH�%RDUG��0U��6NDDU�DVVHUWHG�WKDW��
�>D@V�D�UHVXOW��VKRXOG�WKLV�&RXUW�FHUWLI\�WKH�SURSRVHG�FODVV��VR�PXFK�RI�WKH�6HFUHWDU\
V�PRWLRQ�WR�
VWULNH�DV�DGGUHVVHV�0U��6NDDU
V�H[KLELWV�ZRXOG�OLNHO\�EHFRPH�PRRW��EHFDXVH�WKH�FRQWHVWHG�H[KLELWV�
ZRXOG� LQGLVSXWDEO\� EH� EHIRUH� WKH�6HFUHWDU\� LQ� WKH� LQGLYLGXDO� UHFRUGV� RI� RWKHU� FODVV�PHPEHUV���
$SSHOODQW
V� -XQH� ����� 5HVSRQVH� �5HVS��� DW� ���� Q���� <HW�� WKH� &RXUW� FRXOG� QRW� UHYLHZ� WKHVH�
GRFXPHQWV�� RU� DQ\� RWKHU� VXFK� HYLGHQFH�� DQG� PDNH� GHWHUPLQDWLRQV� EDVHG� RQ� WKHP� ZKHUH� WKH�
6HFUHWDU\� RU� WKH�%RDUG� KDG� QRW� ILUVW� UHYLHZHG� WKRVH� YHWHUDQV
� UHFRUGV� DQG�PDGH� ILQGLQJV�� LQ� D�
GHFLVLRQ��DV�WR�WKDW�HYLGHQFH��See����8�6�&����������������F���see also�Owens v. Brown����9HW�$SS��
�����������������KROGLQJ�WKDW�WKH�%RDUG�LV�UHVSRQVLEOH�IRU�DVVHVVLQJ�WKH�FUHGLELOLW\�DQG�ZHLJKW�RI�
HYLGHQFH����
���

E��:H�GR�QRW�KDYH�MXULVGLFWLRQ�WR�UHYLHZ�0U��6NDDU
V�VXSSOHPHQWDO�UHFRUG��
�
� 0U��6NDDU�DQG�WKH�PDMRULW\�IDFHG�D�VLJQLILFDQW�LPSHGLPHQW�LQ�UHDFKLQJ�FODVV�FHUWLILFDWLRQ��
0U��6NDDU
V�DUJXPHQWV�FRXOG�QRW�UHVXOW�LQ�FODVV�FHUWLILFDWLRQ�XQOHVV�KH�DQG�WKH�PDMRULW\�IRXQG�D�
ZD\�WR�IRUFH�PDQ\�KXQGUHGV�RI�SDJHV�RI�GRFXPHQWV�WKDW�KH�GLG�QRW�SUHVHQW�WR�WKH�%RDUG�EHIRUH�XV��
7KH\� ZHUH� QRW� SDUW� RI� KLV� UHFRUG� RI� SURFHHGLQJV�� FDQQRW� SODXVLEO\� EH� VDLG� WR� KDYH� EHHQ�
FRQVWUXFWLYHO\�EHIRUH�WKH�%RDUG��DQG�DUH�QRW�RI�WKH�NLQG�VXEMHFW�WR�MXGLFLDO�QRWLFH��0U��6NDDU�LV�WKH�
RQO\�QDPHG�YHWHUDQ��:H�DUH�QRW�DZDUH�RI�DQ\�SRWHQWLDO�FODVV�PHPEHU� WKDW�KDV� REWDLQHG�D� ILQDO�
GHFLVLRQ�DIWHU�VXEPLWWLQJ�WKH�GRFXPHQWV�LQ�TXHVWLRQ�WR�WKH�%RDUG����
�
� 7KH�6HFUHWDU\�DVNHG�XV�WR�VWULNH�WKRVH�GRFXPHQWV��,Q�D�W\SLFDO�FDVH��ZH�FHUWDLQO\�ZRXOG�
KDYH�JUDQWHG�WKH�PRWLRQ��,Q�WKLV�LQVWDQFH��KRZHYHU��PHPEHUV�RI�WKH�PDMRULW\�LVVXHG�DQ�RUGHU�RQ�
)HEUXDU\����������ZKLFK�ZH�ZLOO�UHIHU�WR�DV�WKH�OLPLWHG�UHPDQG�RUGHU��)RU�UHDVRQV�ZH�QHHG�QRW�

�������������������������������������������������
���$QG�VRPH�GR�QRW�HYHQ�KDYH�D�FODLP�ILOHG�ZLWK�9$�WKDW�ZRXOG�OHDG�WR�VXFK�D�GHFLVLRQ���
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UHSHDW�KHUH��WKDW�RUGHU�ZDV�QRW�LQ�DFFRUGDQFH�ZLWK�ODZ��See�Skaar v. Wilkie�����9HW�$SS���������
��������3LHWVFK��-���GLVVHQWLQJ���:H�FDQQRW�FRQGRQH�WKH�&RXUW
V�GHFLVLRQ�WR�XVH�D�UHFRUG�FUHDWHG�E\�
MXGLFLDO�DUWLILFH�WR�FHUWLI\�D�FODVV��See�Camp v. Pitts������8�6�������������������SHU�FXULDP����>7@KH�
IRFDO�SRLQW�IRU�MXGLFLDO�UHYLHZ�>RI�DJHQF\�FRQGXFW@�VKRXOG�EH�WKH�DGPLQLVWUDWLYH�UHFRUG�DOUHDG\�LQ�
H[LVWHQFH��QRW�VRPH�QHZ�UHFRUG�PDGH�LQLWLDOO\�LQ�WKH�UHYLHZLQJ�FRXUW�����
�
F��0U��6NDDU�VKRXOG�QRW�KDYH�EHHQ�SHUPLWWHG�WR�VXEPLW�DGGLWLRQDO�HYLGHQFH�WR�WKH�%RDUG�DQG�ZH�

GR�QRW�KDYH�MXULVGLFWLRQ�WR�UHYLHZ�WKRVH�GRFXPHQWV��
� �
� 7KH�&RXUW� VKRXOG�QRW�KDYH�SHUPLWWHG�0U��6NDDU� WR� VXEPLW�DGGLWLRQDO�HYLGHQFH�DIWHU� WKH�
OLPLWHG�UHPDQG��7KH�&RXUW��LQ�Kutscherousky v. West� H[SODLQHG�WKDW�SURYLGLQJ�DQ�DSSHOODQW�ZLWK�
��� GD\V� WR� VXEPLW� DGGLWLRQDO� HYLGHQFH� DQG� DUJXPHQW� WR� WKH� %RDUG� DIWHU� D� &RXUW� UHPDQG� ZDV�
�FRQVLVWHQW�ZLWK� WKH� VKLIW� RI� WKH� FODLP�XSRQ� UHPDQG�E\� WKH�&RXUW� IURP� WKH�&RXUW
V� DGYHUVDULDO�
SURFHVV� EDFN� WR� WKH� QRQDGYHUVDULDO�� H[� SDUWH� DGMXGLFDWLRQ� SURFHVV� FDUULHG� RXW� RQ� EHKDOI� RI� WKH�
6HFUHWDU\������9HW�$SS�������������������SHU�FXULDP�RUGHU���see Williams v. Wilkie��BBB9HW�$SS��
BBB��1R����������������:/����������
���6HSW�������������7KLV�FDVH�QHYHU�OHIW� WKH�DGYHUVDULDO�
SURFHVV��7KH�&RXUW�H[SOLFLWO\�VWDWHG�LQ�LWV�OLPLWHG�UHPDQG�RUGHU�WKDW�LW�UHWDLQHG�MXULVGLFWLRQ�RYHU�WKH�
PDWWHU�� 8QOLNH� LQ Kutscherousky�� ZKHUH� WKH� &RXUW� VWDWHG�� DV� MXVWLILFDWLRQ� IRU� DOORZLQJ� WKH�
VXEPLVVLRQ�RI�DGGLWLRQDO�HYLGHQFH�DQG�DUJXPHQW�� WKDW� WKH��QRQDGYHUVDULDO�SURFHVV�VKRXOG�EHJLQ�
DQHZ�ZLWK� D� IXOO� GH� QRYR� DGMXGLFDWLRQ��� ���9HW�$SS�� DW� ����� WKH�PDMRULW\� LQ�0U�� 6NDDU
V� FDVH�
LQGLFDWHG�WKDW��ZKDW�ZH�UHTXLUH�IURP�WKH�%RDUG�LV�QRW�D�QHZ�GHFLVLRQ���Skaar�����9HW�$SS��DW�����
5DWKHU�� WKH�&RXUW� UHTXLUHG� RQO\� D� VXSSOHPHQWDO� VWDWHPHQW� RI� UHDVRQV� RU� EDVHV� IURP� WKH�%RDUG�
DGGUHVVLQJ�LQ�WKH�ILUVW�LQVWDQFH�D�FKDOOHQJH�WR�WKH�GRVH�PHWKRGRORJ\�WKDW�0U��6NDDU�PDGH�SULRU�WR�
WKH�$SULO������%RDUG�GHFLVLRQ���
�
� $V� WKH� ZRUG� �VXSSOHPHQWDO�� UHYHDOV�� WKH� $SULO� ����� %RDUG� GHFLVLRQ� UHPDLQV� WKH�
MXULVGLFWLRQ�FRQIHUULQJ� GHFLVLRQ� RQ� DSSHDO�� 0U�� 6NDDU
V� VXEPLVVLRQV� SODLQO\� UXQ� DIRXO� RI� RXU�
FDVHODZ�VWDWLQJ�WKDW�ZH�PD\�QRW�UHYLHZ�GRFXPHQWV�SRVWGDWLQJ�WKH�%RDUG�GHFLVLRQ�RQ�DSSHDO��See 
Obert v. Brown����9HW�$SS������������������7KLV�&RXUW�LV�D�&RXUW�RI�UHYLHZ�WKDW�PD\�FRQVLGHU�RQO\�
HYLGHQFH� WKDW� ZDV� LQ� WKH� UHFRUG� DQG� EHIRUH� WKH� %RDUG� LQ� LWV� DGMXGLFDWLRQ����� Rogozinski v. 
Derwinski����9HW�$SS�����������������7KH�PDMRULW\�LJQRUHG� WKH�PDWWHU� LQ�LWV�GHFLVLRQ��,W�VKRXOG�
KDYH�H[SODLQHG�ZK\�ZKDW�LW�KDV�GRQH�KHUH�LV�QRW�DUWLILFLDO�UHFRUG�EXLOGLQJ�WKDW�DVVLVWHG�0U��6NDDU�
LQ�RYHUFRPLQJ�WKH�REYLRXV�GHILFLHQFLHV�LQ�KLV�FODVV�FHUWLILFDWLRQ�PRWLRQ��
�
� 6HFRQG��LQ�WKH�OLPLWHG�UHPDQG�RUGHU��WKH�PDMRULW\��E\�VWDWLQJ�WKDW�0U��6NDDU�FRXOG�VXEPLW�
DGGLWLRQDO� PDWHULDOV� �LQFOXGLQJ� WKH� HYLGHQFH� VXEPLWWHG� WR� WKLV� &RXUW��� ��� 9HW�$SS�� DW� ����
KLJKOLJKWHG�D�PHWKRG�IRU�FLUFXPYHQWLQJ�SURFHGXUHV�WKDW�WKH�&RXUW�LWVHOI�DQG�&RQJUHVV�KDG�SXW�LQ�
SODFH²L�H���LW�RIIHUHG�0U��6NDDU�DQG�RWKHU�YHWHUDQV�D�ZD\�WR�GHIHDW�PRWLRQV�WR�VWULNH�DQG�SRVVLEO\�
REWDLQ� UHYLHZ� RI� GRFXPHQWV� WKDW� ZRXOG� QRW� RWKHUZLVH� EH� DIIRUGHG�� See id.� DW� ��� �3LHWVFK�� -���
GLVVHQWLQJ���,W�LV�GLIILFXOW�WR�UHDG�WKDW�SDVVDJH�DQG�QRW�FRQFOXGH�WKDW�WKH�&RXUW�KDV�SXW�D�WKXPE�RQ�
WKH�VFDOHV�LQ�WKLV�FDVH���
�
� 7KLUG�DQG�PRVW�LPSRUWDQWO\��ZH�GR�QRW�KDYH�MXULVGLFWLRQ�WR�UHYLHZ�WKH�GRFXPHQWV�0U��6NDDU�
VXEPLWWHG�WR�WKH�%RDUG�IROORZLQJ�WKH�OLPLWHG�UHPDQG�RUGHU��$V�ZH�QRWHG�LQ�RXU�GLVVHQW��id.�DW�����
WKH�)HGHUDO�&LUFXLW��LQ�Kyhn v. Shinseki��KHOG�WKDW�WKH�&RXUW
V�UHYLHZ�RI�DIILGDYLWV�UHTXHVWHG�E\�WKH�
&RXUW�DQG�JHQHUDWHG�DIWHU�WKH�%RDUG�GHFLVLRQ�RQ�DSSHDO��ZDV�LQ�FRQWUDYHQWLRQ�RI�WKH�MXULVGLFWLRQDO�
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UHTXLUHPHQW�WKDW�
>U@HYLHZ�������VKDOO�EH�RQ�WKH�UHFRUG�RI�SURFHHGLQJV�EHIRUH�WKH�6HFUHWDU\�DQG�WKH�
%RDUG�
������)��G��������������)HG��&LU���������TXRWLQJ����8�6�&���������E����7KH�GRFXPHQWV�0U��
6NDDU�VXEPLWWHG�IROORZLQJ�WKH�OLPLWHG�UHPDQG��ZKLFK�GLVFXVV�GRVH�PHWKRGRORJ\��DUH�HYLGHQWLDU\�
LQ�QDWXUH�DQG�ZHUH�QRW�LQ�WKH�UHFRUG�SULRU�WR�WKH�%RDUG�GHFLVLRQ�RQ�DSSHDO��See id���WKH�DIILGDYLWV�
ZHUH�HYLGHQWLDU\�LQ�QDWXUH�DQG�FRXOG�QRW�EH�FRQVLGHUHG�E\�WKH�&RXUW�LQ�WKH�ILUVW�LQVWDQFH���
�
� )XUWKHU�� WKH�%RDUG�GLG�QRW�PDNH�IDFWXDO�ILQGLQJV�LQ�WKH�ILUVW�LQVWDQFH�DERXW�PXFK�RI�WKH�
ODWHU�VXEPLWWHG�HYLGHQFH��See�%RDUG�0DU������������6XSSOHPHQWDO�6WDWHPHQW�DW������GLVFXVVLQJ�
HYLGHQFH�LW�KDG�SUHYLRXVO\�FRQVLGHUHG�LQ�WKH�$SULO������%RDUG�GHFLVLRQ��VXFK�DV�WKH�$SULO������
DQG�'HFHPEHU������$LU�)RUFH�0HPRUDQGXPV�DQG�WKH�-XQH������$LU�)RUFH�UHYLVHG�UDGLDWLRQ�GRVH�
HVWLPDWH���7R� WKH�H[WHQW� WKDW� LW�PDGH�VXFK� ILQGLQJV�� WKH�%RDUG�DGGUHVVHG�RQO\�RQH�RI� WKH� ODWHU�
VXEPLWWHG�GRFXPHQWV²D�'HFHPEHU������SXEOLFDWLRQ²DQG�QRWHG�WKDW�LW�ZDV�SXEOLVKHG�DIWHU�WKH�
$SULO������%RDUG�GHFLVLRQ�DQG�WKDW�WKH�DXWKRU
V�GLVDJUHHPHQW�ZLWK�WKH�PHWKRGRORJ\�XVHG�E\�WKH�
$LU�)RUFH��GRHV�QRW�QHFHVVDULO\�UHQGHU�WKH�-XQH������RSLQLRQ�
XQVRXQG�
��Id��DW������5DWKHU�WKDQ�
IDLWKIXOO\�XQGHUWDNH�WKH�IDFWILQGLQJ�WKH�OLPLWHG�UHPDQG�LQWHQGHG��WKH�%RDUG�FRUUHFWO\�QRWHG�WKDW�LW�
LV�OLPLWHG�WR�UHYLHZLQJ�WKH�HYLGHQFH�DYDLODEOH�DW�WKH�WLPH�LW�UHQGHUV�LWV�GHFLVLRQ��Id��DW����8OWLPDWHO\��
WKH�%RDUG�GHWHUPLQHG� WKDW� LQ�$SULO������ LW�KDG�QR�HYLGHQWLDU\�EDVLV� WR� UHMHFW� WKH�GRVH�HVWLPDWH�
RIIHUHG�E\�WKH�$LU�)RUFH��Id���
�
� 7KHVH� FRUUHFW� ILQGLQJV� PHDQ� WKDW� WKH� OLPLWHG� UHPDQG� RUGHU� GLG� QRW� VROYH� WKH� UHFRUG�
SUREOHPV�WKDW�WKH�&RXUW�IDFHV�LQ�WKLV�FDVH��7KH�&RXUW�LV�QRW�SHUPLWWHG�WR�UHYLHZ�HYLGHQFH�VXEPLWWHG�
WR�WKH�%RDUG�IROORZLQJ�WKH�)HEUXDU\����������OLPLWHG�UHPDQG�RU��HYHQ�LI�LW�ZHUH��WR�PDNH�ILQGLQJV�
RI�IDFW�DV� WR�PRVW�RI�WKDW�HYLGHQFH�EHFDXVH�WKH�%RDUG�KDV�QRW�GRQH�VR�LQ� WKH�ILUVW� LQVWDQFH��See�
Kyhn������)��G�DW���������7KH�DQVZHU�UHPDLQV�WKH�VDPH�DV�WKH�RQH�ZH�SURIIHUHG�LQ�RXU�GLVVHQW�WR�
WKH�OLPLWHG�UHPDQG�RUGHU��7KH�FODVV�PRWLRQ�VKRXOG�EH�GHQLHG�DQG�WKLV�FDVH�UHPDQGHG��7KHQ��WKH�
%RDUG��ZLWK�IXOO�MXULVGLFWLRQ��PD\�FRQVLGHU�DQ\�HYLGHQFH�WKDW�0U��6NDDU�ZLVKHV�WR�VXEPLW��DQG�0U��
6NDDU��VKRXOG�WKH�%RDUG�GHQ\�KLV�FODLP�DJDLQ��ZLOO�EH�EHWWHU�SRVLWLRQHG�WR�VXSSRUW�D�FODVV�PRWLRQ����
�
� $V� ZH� KDYH� QRWHG� EHIRUH�� �>E@HFDXVH� WKH� >1RWLFH� RI� $SSHDO� �12$�@� WULJJHULQJ� RXU�
MXULVGLFWLRQ�UHODWHV�RQO\�WR�WKH�$SULO������%RDUG�GHFLVLRQ��WKH�GDWH�RI�WKH�%RDUG
V�GHFLVLRQ�JRYHUQV�
ZKDW�PDWHULDOV�DUH�FRQVLGHUHG�SDUW�RI� WKH�UHFRUG�RI�SURFHHGLQJV�XQGHU� VHFWLRQ������E����Skaar��
���9HW�$SS��DW�����3LHWVFK��-���GLVVHQWLQJ���FLWLQJ 8�6��9(7��$33��5�����D������SURYLGLQJ�WKDW�WKH�
UHFRUG�EHIRUH�WKH�DJHQF\�FRQVLVWV�RI�DOO�HYLGHQFH�EHIRUH�WKH�%RDUG��RQ�WKH�GDWH�WKH�%RDUG�LVVXHG�
the decision from which the appeal was taken���HPSKDVLV�DGGHG�����7KH�PDMRULW\��LQ�QHLWKHU�WKH�
OLPLWHG�UHPDQG�QRU�WKLV�RUGHU�FHUWLI\LQJ�WKH�FODVV��FLWHV�DQ\�DXWKRULW\�LQGLFDWLQJ�WKDW�D��VXSSOHPHQW��
WR�WKH�%RDUG�GHFLVLRQ�RQ�DSSHDO�LV�OHJDOO\�VXIILFLHQW�IRU�LW�WR�GHHP�WKH�GDWH�RI�WKH�VXSSOHPHQW�WR�EH�
WKH�GHFLVLRQ�GDWH�DQG�WR�WKHQ�DXJPHQW�WKH�UHFRUG�DFFRUGLQJO\��See�6HFUHWDU\
V�$SU������������5HVS��
DW���Q����DUJXLQJ�WKDW�WKH�%RDUG
V�VXSSOHPHQWDO�VWDWHPHQW�LV�QRW�D�GHFLVLRQ�EHFDXVH�LW�GRHV�QRW�JUDQW�
RU�GHQ\�UHOLHI�DV�UHTXLUHG�E\����8�6�&���������G��������
�
� 7KHUHIRUH��0U��6NDDU�KDV�QRW�PHW�WKH�MXULVGLFWLRQDO�UHTXLUHPHQW�XQGHU�VHFWLRQ������E��VXFK�
WKDW�KH�PD\�DGHTXDWHO\�UHSUHVHQW�RWKHU�FODVV�PHPEHUV�LQ�FKDOOHQJLQJ�WKH�GRVH�PHWKRGRORJ\��ZKHUH�
����WKDW�FKDOOHQJH�LV�EDVHG�RQ�GRFXPHQWV�QRW�SUHYLRXVO\�UHYLHZHG�E\�WKH�%RDUG��DQG�����ZH�DUH�QRW�
SHUPLWWHG�WR�UHYLHZ�RU�PDNH�ILQGLQJV�DV�WR�PRVW��LI�DQ\��RI�WKH�HYLGHQFH�VXEPLWWHG�IROORZLQJ�WKH�
OLPLWHG�UHPDQG���
�
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5. In addition to our jurisdictional restrictions, our procedural statutes limit our scope of review. 
�
� 6HFWLRQ������F��SURYLGHV�WKDW��>L@Q�QR�HYHQW�VKDOO�ILQGLQJV�RI�IDFW�PDGH�E\�WKH�6HFUHWDU\�RU�
WKH� %RDUG� �� �� �� EH� VXEMHFW� WR� WULDO� GH� QRYR� E\� WKH� &RXUW��� ��� 8�6�&�� �������F��� 7KH�PDMRULW\�
DFNQRZOHGJHV�WKLV��VWDWLQJ�WKDW��>R@XU�DSSHOODWH�QDWXUH�DQG�QDWLRQDO�MXULVGLFWLRQ�PDNH�XV�VWDQG�DSDUW�
IURP�WKH�RUGLQDU\�FRXUVH�RI�DJJUHJDWH�OLWLJDWLRQ�LQ�IHGHUDO�GLVWULFW�FRXUWV��ZKLFK�DUH�HPSRZHUHG�WR�
ILQG� IDFWV� DQG� FRQGXFW� GLVFRYHU\�ZKLOH�ZH� DUH� QRW���Ante� DW� ��� �FLWLQJ� ���8�6�&�� ��������E���
�����F���� 2XU� SURFHGXUDO� OLPLWDWLRQV� PDNH� LW� QHDU� LPSRVVLEOH� WR� GHYHORS� D� PRWLRQ� IRU� FODVV�
FHUWLILFDWLRQ�DV�ZHOO�DV�DGMXGLFDWH�WKH�PHULWV�RI�WKH�DSSHDO�ZLWKRXW�GXELRXV�PHFKDQLVPV�OLNH�WKH�
OLPLWHG�UHPDQG�RUGHU����
�
� 7KH�PDMRULW\� FLWHV� WR� WKUHH� FDVHV� DSSDUHQWO\� WR� GHPRQVWUDWH� WKDW�ZH� DUH� SHUKDSV� QRW� VR�
XQOLNH�GLVWULFW�FRXUWV��Ante�DW���������7KH�PDMRULW\�ILUVW�FLWHV�Erspamer v. Derwinski����9HW�$SS�����
��� ��������QRWLQJ� WKDW� WKH�&RXUW�PD\�FRQVLGHU� IDFWV�QRW�EHIRUH� WKH�%RDUG�ZKHQ�DGGUHVVLQJ� WKH�
PHULWV�RI�D�SHWLWLRQ��%XW��LQ�FRQVLGHULQJ�ZKHWKHU�WR�JUDQW�D�SHWLWLRQ��WKH�&RXUW�QHFHVVDULO\�UHTXLUHV�
LQIRUPDWLRQ�QRW�LQFOXGHG�LQ�WKH�UHFRUG�EHIRUH�WKH�%RDUG��VXFK�DV�HYLGHQFH�RI�DFWLRQV�WDNHQ�E\�9$�
WR�SURFHVV�D�YHWHUDQ
V�FODLP�ZKHUH�GHOD\�LV�DOOHJHG��See Cheney v. U.S. Dist. Court������8�6�������
������� ������� �DQ� DSSHOODWH�FRXUW�PXVW�GHWHUPLQH�ZKHWKHU�PDQGDPXV� LV� DSSURSULDWH�XQGHU� WKH�
FLUFXPVWDQFHV���Cox v. West������)��G�������������)HG��&LU���������WKLV�&RXUW
V� MXULVGLFWLRQ� LV�
�LUUHOHYDQW�WR�WKH�TXHVWLRQ�RI�WKH�>&@RXUW
V�SRZHU�XQGHU�WKH�$:$���ZKLFK�SURYLGHV�DXWKRULW\�IRU�
WKH�&RXUW�WR�JUDQW�SHWLWLRQV���7KDW�HYLGHQFH�LV�QRW�XVHG��DV�WKH�HYLGHQFH�FROOHFWHG�KHUH�LV�LQWHQGHG�
WR� EH� XVHG�� WR� DGGUHVV� WKH� PHULWV� RI� WKH� XQGHUO\LQJ� FODLP�� ,W� LV� XVHG� RQO\� IRU� WKH� SXUSRVH� RI�
GHWHUPLQLQJ�ZKHWKHU�RXU�SURVSHFWLYH�MXULVGLFWLRQ�KDV�EHHQ�EORFNHG����
�

:H�DUH�UHVWULFWHG�E\�ODZ��but�see Wolfe v. Wilkie��BB�9HW�$SS��BB��1R����������������:/�
���������DW�
�������6HSW������������JUDQWLQJ�WKH�SHWLWLRQ�DQG�LQYDOLGDWLQJ�D�UHJXODWLRQ�GHVSLWH�WKH�
DYDLODELOLW\� RI� DJHQF\� UHPHGLHV� EHFDXVH� REWDLQLQJ� D� ILQDO� DJHQF\� GHWHUPLQDWLRQ� ZRXOG� EH� �
D�
XVHOHVV�DFW
����IURP�XVLQJ�WKH�IDFWV�ZH�JDWKHU�LQ�WKH�SHWLWLRQ�FRQWH[W�IRU�DQ\�SXUSRVHV�RWKHU�WKDQ�
HQVXULQJ�WKDW�RXU�SRWHQWLDO�MXULVGLFWLRQ�LV�SURWHFWHG��See Lamb v. Principi������)��G������������
�)HG��&LU����������
>(@[WUDRUGLQDU\�ZULWV�FDQQRW�EH�XVHG�DV�VXEVWLWXWHV�IRU�DSSHDOV��HYHQ�WKRXJK�
KDUGVKLS�PD\�UHVXOW�IURP�GHOD\�DQG�SHUKDSV�XQQHFHVVDU\�WULDO�
���TXRWLQJ�Bankers Life & Cas. Co. 
v. Holland������8�6���������������������7KXV��WKH�&RXUW
V�DELOLW\�WR�UHYLHZ�HYLGHQFH�QRW�EHIRUH�WKH�
%RDUG�LQ�DGGUHVVLQJ�D�SHWLWLRQ�GRHV�QRW�SURYLGH�VXSSRUW�IRU�WKDW�VDPH�W\SH�RI�UHYLHZ�RI�DSSHDOV��
ZKHUH�VHFWLRQ������E��ILUPO\�UHVWULFWV�XV�IURP�FRQGXFWLQJ�GLVFRYHU\��)RU�WKHVH�VDPH�UHDVRQV��WKH�
PDMRULW\
V�FLWDWLRQ�WR�Monk v. Wilkie��Monk III������9HW�$SS�������������������HQ�EDQF�RUGHU���IRU�
WKH�SURSRVLWLRQ�WKDW�WKH�&RXUW�KDV�DXWKRULW\�WR�FRQGXFW�OLPLWHG�IDFWILQGLQJ�WR�GHWHUPLQH�ZKHWKHU�
FODVV�FHUWLILFDWLRQ�LQ�WKH�SHWLWLRQ�FRQWH[W�LV�ZDUUDQWHG��ante�DW�����LV�XQSHUVXDVLYH�LQ�WKH�FRQWH[W�RI�
DGMXGLFDWLQJ�FODVV�DFWLRQ�DSSHDOV�RQ�WKH�PHULWV���
�
� )LQDOO\��WKH�PDMRULW\�FLWHV�Bove v. Shinseki��VWDWLQJ�WKDW�WKH�&RXUW��
PD\�VHHN�IDFWV�RXWVLGH�
WKH�UHFRUG�EHIRUH�WKH�%RDUG�DQG�LQGHSHQGHQWO\�ZHLJK�WKH�IDFWV�WR�GHWHUPLQH�LI�HTXLWDEOH�WROOLQJ�LV�
DSSURSULDWH�
��ante� DW���� �TXRWLQJ����9HW�$SS����������� ������� �SHU�FXULDP�RUGHU����$V�ZLWK�D�
SHWLWLRQ�� KRZHYHU�� GHWHUPLQLQJ� ZKHWKHU� WR� HTXLWDEO\� WROO� D� ODWH� ILOLQJ� QHFHVVDULO\� UHTXLUHV�
LQIRUPDWLRQ�QRW�LQ�WKH�UHFRUG�EHIRUH�WKH�%RDUG��EHFDXVH�WKH�&RXUW�PXVW�DVVHVV�ZKHWKHU�HYHQWV�WKDW�
KDSSHQHG� DIWHU WKH�%RDUG� LVVXHG� WKH� GHFLVLRQ� RQ� DSSHDO�ZHUH� H[WUDRUGLQDU\� DQG� SUHYHQWHG� WKH�
FODLPDQW� IURP� WLPHO\� ILOLQJ� WKH� GRFXPHQW� LQ� TXHVWLRQ� GHVSLWH� GXH� GLOLJHQFH�� See Toomer v. 
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McDonald�� ����)��G������������ �)HG��&LU�� �������7KH�PHULWV�RI� WKH�XQGHUO\LQJ� FODLP�DUH�QRW�
FRQVLGHUHG�DW� WKDW�VWDJH�DQG�VHFWLRQ������E��GRHV�QRW�DSSO\�� ,I�HTXLWDEOH� WROOLQJ� LV�JUDQWHG�� WKH�
PHULWV�GHFLVLRQ�WKDW�WKH�&RXUW�XOWLPDWHO\�LVVXHV�ZLOO�EH�EDVHG�RQ�WKH�UHFRUG�EHIRUH�WKH�%RDUG�DW�WKH�
WLPH�RI� WKH�GHFLVLRQ�RQ�DSSHDO�� DV� UHTXLUHG�E\� ODZ��DQG�QRW�RQ�HYLGHQFH�JDWKHUHG� WR�GHWHUPLQH�
ZKHWKHU�HTXLWDEOH�WROOLQJ�LV�ZDUUDQWHG��,I�LW�SRVWGDWHV�WKH�%RDUG�GHFLVLRQ��WKDW�HYLGHQFH�ZLOO�QRW�
DSSHDU�LQ�WKH�UHFRUG�RI�SURFHHGLQJV���
�
� 7KXV�� WKH� SURFHVV� IRU� GHWHUPLQLQJ� ZKHWKHU� WR� HTXLWDEO\� WROO� D� ILOLQJ� GHDGOLQH� LV� QRW�
DQDORJRXV�WR�UHYLHZLQJ�FODVV�DFWLRQ�DSSHDOV�RQ�WKH�PHULWV��7KH�GLVWLQFWLRQ�EHWZHHQ�RXU�&RXUW�DQG�
GLVWULFW�FRXUWV�UHPDLQV��DV�GRHV�WKH�LVVXH�RI�KRZ�RXU�MXULVGLFWLRQDO�DQG�SURFHGXUDO�VWDWXWHV�LPSDFW�
RXU�DELOLW\�WR�DGMXGLFDWH�DJJUHJDWHG�DSSHDOV���
�

6. There are distinctions between an appellate court and trial courts. 
�
� 7KH�)HGHUDO�&LUFXLW�LQ�Monk II�DQG�WKH�PDMRULW\�KHUH�GHWHUPLQHG�WKDW�YHWHUDQV�VKRXOG�EH�
DIIRUGHG�PRUH�� QRW� OHVV�� SURFHGXUDO� SURWHFWLRQV� DIWHU� WKH�9-5$
V� HQDFWPHQW� DQG� WKXV�� EHFDXVH�
YHWHUDQV�ZHUH�SUHYLRXVO\�DOORZHG�WR�DJJUHJDWH�DSSHDOV��WKH\�VKRXOG�EH�DEOH�WR�GR�VR�QRZ��See Monk 
II������)��G�DW����������ante�DW������������7KH�)HGHUDO�&LUFXLW�IRXQG��QR�SHUVXDVLYH�LQGLFDWLRQ�
WKDW�&RQJUHVV�LQWHQGHG�WR�remove�FODVV�DFWLRQ�SURWHFWLRQ�IRU�YHWHUDQV�ZKHQ�LW�HQDFWHG�WKH�9-5$���
Monk II������)��G�DW�������Q����UHIHUHQFLQJ�D�&RQJUHVVLRQDO�%XGJHW�2IILFH�FRVW�HVWLPDWH�IURP�
�����WKDW�GLVFXVVHG�SRWHQWLDO�OLWLJDWLRQ�FKDOOHQJHV��VWDWLQJ�WKDW��DFFRUGLQJ�WR�66$��PRVW�FKDOOHQJHV�
WR� UHJXODWLRQV�DUH�FODVV� DFWLRQV���&RQJUHVV��KRZHYHU��FUHDWHG�DQ�DSSHOODWH� WULEXQDO�ZLWK�GLVWLQFW�
IHDWXUHV�WKDW�VHSDUDWH�LW�IURP�GLVWULFW�FRXUWV�DQG�HYHQ�RWKHU�DSSHOODWH�FRXUWV��:H�PXVW�DFFRXQW�IRU�
WKRVH� GLIIHUHQFHV�� See�Henderson�� ���� 8�6�� DW� ���� ��>7@KH� UHYLHZ� RSSRUWXQLWLHV� DYDLODEOH� WR�
YHWHUDQV� EHIRUH� WKH� 9-5$� ZDV� HQDFWHG� DUH� RI� OLWWOH� KHOS� LQ� LQWHUSUHWLQJ� >D� VWDWXWH� ZLWKLQ� WKH�
9-5$@������
�
� 7KH�9-5$�SURYLGHG�D�QHZ�IUDPHZRUN�IRU�YHWHUDQV�WR�SXUVXH�WKHLU�GLVDELOLW\�EHQHILWV�DQG�
ZLWK� LW� D� QHZ� SURFHGXUH� WR� HQVXUH� WKDW� WKLV�&RXUW
V� ILQGLQJV� DSSOLHG� WR�PDQ\� YHWHUDQV²L�H��� D�
SUHFHGHQWLDO�GHFLVLRQ��See����8�6�&�����������������see also Frankel v. Derwinski����9HW�$SS������
������ �������� $� SUHFHGHQWLDO� GHFLVLRQ� HQVXUHV� WKDW� MXGLFLDO� GHWHUPLQDWLRQV� DUH� EURDGO\� DQG�
FRQVLVWHQWO\�DSSOLHG�DFURVV�9$�DQG�DIIRUG�VLPLODU��LI�QRW�JUHDWHU��SURWHFWLRQV�IRU�YHWHUDQV�WKDQ�GLG�
WKH� UDUH� LQVWDQFHV� RI� FODVV� DFWLRQV� LQ� GLVWULFW� FRXUWV� SULRU� WR� WKH�9-5$��7R� WKH� H[WHQW� WKDW� RXU�
MXULVGLFWLRQDO�UHTXLUHPHQWV�LQKLELW�RXU�DELOLW\�WR�FHUWLI\�D�FODVV�LQ�WKH�DSSHDO�FRQWH[W��ZH�DVVXPH�
WKDW�&RQJUHVV�ZDV�DZDUH�RI�DQ\�VXFK�OLPLWDWLRQV�ZKHQ�LW�HQDFWHG�WKH�9-5$��,I�&RQJUHVV�ZLVKHV�WR�
H[SDQG�RXU�FODVV�DFWLRQ�DXWKRULW\�LQ�WKH�DSSHDO�FRQWH[W��WKHQ�LW�VKRXOG�OHJLVODWH�WKH�FKDQJH�WR�RXU�
MXULVGLFWLRQDO�VWDWXWH��,W�LV�QRW�IRU�XV�WR�HQKDQFH�RXU�RZQ�DXWKRULW\�E\�UHZULWLQJ�VWDWXWHV�WR�VXLW�RXU�
SUHIHUHQFHV�����
�
� 7KUHH� RI� WKH� ILYH� FDVHV� FLWHG� E\� WKH� PDMRULW\� �DQG� WKH� )HGHUDO� &LUFXLW� LQ�Monk II�� WR�
GHPRQVWUDWH�WKDW�YHWHUDQV�ZHUH�SUHYLRXVO\�DEOH�WR�DJJUHJDWH�FDVHV�DUH�GLVWULFW�FRXUW�FDVHV��Ante�DW�
����FLWLQJ�Nehmer v. U.S. Veterans' Admin.������)�5�'�������1�'��&DO���������Giusti-Bravo v. U.S. 
Veterans Admin.������)��6XSS������'�3�5���������In re Agent Orange Prod. Liab. Litig.������)��
6XSS�������(�'�1�<����������Nehmer�GHPRQVWUDWHV�D�NH\�GLVWLQFWLRQ�EHWZHHQ�DQ�DSSHOODWH�FRXUW�
DQG�D�WULDO�FRXUW��7KHUH��WKH�8�6��'LVWULFW�&RXUW�IRU�WKH�1RUWKHUQ�'LVWULFW�RI�&DOLIRUQLD�UHDVRQHG�WKDW�
FODVV�PHPEHUV�GLG�QRW�QHHG�WR�H[KDXVW�DGPLQLVWUDWLYH�UHPHGLHV�EHFDXVH��LQWHU�DOLD��D�IXOO�UHFRUG�
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ZRXOG�EH� DYDLODEOH� WKURXJK�GLVFRYHU\��Nehmer�� ����)�5�'�� DW� �����$OO� DJUHH� WKDW�RXU�&RXUW� LV�
SUHFOXGHG�E\�VWDWXWH�IURP�UHO\LQJ�RQ�GLVFRYHU\�WR�FRPSOHWH�WKH�UHFRUG��
�
� 7KH� RWKHU� WZR� FDVHV� WKH�PDMRULW\� DQG� WKH� )HGHUDO� &LUFXLW� UHIHUHQFH� DUH� IURP� DSSHOODWH�
FRXUWV��,Q�ERWK��WKH�WULDO�FRXUWV�GHWHUPLQHG�ZKHWKHU�WKH�FODVVHV�VKRXOG�EH�FHUWLILHG�SULRU�WR�WKH�FDVHV�
EHLQJ�DSSHDOHG��See�Johnson v. Robison������8�6�����������Q�����������QRWLQJ�WKDW�FODVV�DFWLRQ�
ZDV�FRPPHQFHG�LQ�WKH�8�6��'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�0DVVDFKXVHWWV�DQG�WKDW�WKH�GLVWULFW�
FRXUW�GHILQHG� WKH�FODVV���Wayne State Univ��v. Cleland������)��G�����������Q��� ��WK�&LU��������
�LQGLFDWLQJ�WKDW�WKH�GLVWULFW�FRXUW�FHUWLILHG�WKH�FODVV�DQG�UHPDQGLQJ�LQ�SDUW�IRU�WKH�GLVWULFW�FRXUW�WR�
GHFLGH� D�PDWWHU� LQ� WKH� ILUVW� LQVWDQFH���7KH�DSSHOODWH� FRXUWV� UHYLHZHG� WKH� SURSULHW\�RI�GHFLVLRQV�
UHJDUGLQJ�FODVV�DFWLRQV�EXW�GLG�QRW��DV�WKH�PDMRULW\�LV�WU\LQJ�WR�GR��PDNH�FHUWLILFDWLRQ�GHFLVLRQV�LQ�
WKH�ILUVW�LQVWDQFH�����
�
� 7KH�SULPDU\� WHQVLRQ� LQ� WKLV�FDVH� LV� WKDW�ZH�DUH� DQ�DSSHOODWH�FRXUW�GRLQJ�ZKDW�DSSHOODWH�
FRXUWV� QRUPDOO\� VKRXOG� QRW� GR�� 7ULDO� FRXUWV� DUH� HTXLSSHG� WR� FHUWLI\� FODVVHV� DQG� DGMXGLFDWH�
DJJUHJDWHG� FDVHV� EHFDXVH� WKH\� DUH� QRW� VWDWXWRULO\� SURKLELWHG� IURP� VXSSOHPHQWLQJ� WKH� UHFRUG�
WKURXJK�GLVFRYHU\�DQG�PDNLQJ�IDFWXDO�ILQGLQJV�LQ�WKH�ILUVW�LQVWDQFH��2XU�LQDELOLW\�WR�FRQGXFW�WKRVH�
EDVLF�IXQFWLRQV�YLWDO�WR�FHUWLI\LQJ�D�FODVV�PHDQV�WKDW��XQOHVV�&RQJUHVV�UHVWUXFWXUHV�RXU�DXWKRULW\��
DGMXGLFDWLQJ�FODVV� FHUWLILFDWLRQ�FDVHV� WKDW� FRPH� WR�XV� WKURXJK� DQ� DSSHDO�ZLOO� OLNHO\�SUHVHQW� WKH�
MXULVGLFWLRQDO�KXUGOHV�WKDW�ZH�KDYH�VHHQ�LQ�WKLV�FDVH��
�

%��7KH�8WLOLW\�RI�&ODVV�$FWLRQV�LQ�WKH�$SSHDO�&RQWH[W�
�

� ,Q�Harrison��RXU�&RXUW�GHFOLQHG�WR�HVWDEOLVK�FODVV�DFWLRQ�SURFHGXUHV��LQ�SDUW��EHFDXVH�WKH\�
ZRXOG�EH��KLJKO\�XQPDQDJHDEOH��DQG�EHFDXVH�FODVV�DFWLRQV�DUH��XQQHFHVVDU\���JLYHQ�WKH�ELQGLQJ�
HIIHFW� RI� WKH�&RXUW
V� SUHFHGHQWLDO� GHFLVLRQV� LQ�SHQGLQJ�DQG� IXWXUH� FDVHV� ��9HW�$SS�� DW� ��������
$OWKRXJK� WKH�)HGHUDO�&LUFXLW� GLVDJUHHG�ZLWK�RXU� ILQGLQJ� LQ�Harrison WKDW�ZH� ODFN�DXWKRULW\� WR�
FHUWLI\�D�FODVV��LW�GLG�QRW�GLVWXUE�RXU�GHWHUPLQDWLRQ�WKDW�FODVV�DFWLRQV�DUH�XQQHFHVVDU\�DQG�KLJKO\�
XQPDQDJHDEOH��See Monk II������)��G�DW�������7KDW�FRQFOXVLRQ�ZDV�FRUUHFW�ZKHQ�Harrison LVVXHG�
DQG�UHPDLQV�VR�WRGD\��
�

1. Class actions are unnecessary because we can issue precedential decisions, which may be 
used to attain institutional change and efficiency. 

�
� 7KH�PDMRULW\��UHIHUHQFLQJ�Monk II��VWDWHV�WKDW�FODVV�DFWLRQV�ZLOO�VWRS�9$�IURP�SUHYHQWLQJ�
MXGLFLDO�UHYLHZ�RI�PHULWRULRXV�DUJXPHQWV�E\�PRRWLQJ�WKH�FDVHV�LQ�ZKLFK�WKH\�DULVH��Ante�DW��������
7KH�)HGHUDO�&LUFXLW�DXWKRULW\�RQ�ZKLFK�WKH�PDMRULW\�UHOLHV�DSSOLHV�WR�SHWLWLRQV��QRW�DSSHDOV��7KH�
)HGHUDO�&LUFXLW�QRWHG�WKDW�LQ�Young v. Shinseki�����9HW�$SS�������������������HQ�EDQF�SHU�FXULDP�
RUGHU���/DQFH��-���GLVVHQWLQJ���WKH�GLVVHQW�H[SODLQHG�WKDW�9$
V�GHOD\�LQ�DGMXGLFDWLQJ�DSSHDOV�HYDGHV�
UHYLHZ�DW�WLPHV�EHFDXVH�9$�XVXDOO\�DFWV�SURPSWO\�WR�UHVROYH�SHWLWLRQV��Monk II������)��G�DW������
����7KH�)HGHUDO�&LUFXLW�QRWHG�WKDW��DIWHU�ZH�RUGHU�9$�WR�UHVSRQG�WR�D�SHWLWLRQ���WKH�
JUHDW�PDMRULW\�
RI� WKH� WLPH
� WKH� 9$� 
UHVSRQGV� E\� FRUUHFWLQJ� WKH� SUREOHP� ZLWKLQ� WKH� VKRUW� WLPH� DOORWWHG� IRU� D�
UHVSRQVH��DQG�WKH�SHWLWLRQ�LV�GLVPLVVHG�DV�PRRW�
��Id���TXRWLQJ�Young�����9HW�$SS��DW������/DQFH��
-���GLVVHQWLQJ�����
�
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� 7KH�6HFUHWDU\�FDQQRW��PRRW��DQ�DSSHDO�LQ�WKH�VDPH�PDQQHU�WKDW�KH�FDQ��PRRW��D�SHWLWLRQ��
7KH�6HFUHWDU\�PD\�RIIHU�WR�VHWWOH�DQ�DSSHDO��EXW�WKDW�RIIHU�PXVW�EH�DFFHSWHG�E\�DQ�DSSHOODQW��$�
PRWLYDWHG�DSSHOODQW�ZKR�KDV�GHFLGHG�WR�SODFH�KLV�RU�KHU�RZQ�RXWFRPH�VHFRQG�WR�WKH�JUHDWHU�FDXVH�
RI�YHWHUDQV�ULJKWV²LQ�RWKHU�ZRUGV��DQ�DSSHOODQW�OLNH�0U��6NDDU²FDQ�DOZD\V�GHFOLQH�HYHQ�WKH�PRVW�
JHQHURXV�VHWWOHPHQW�RIIHU�LI�D�JUHDWHU�YLFWRU\�UHPDLQV�WR�EH�ZRQ��7KH�6HFUHWDU\�DOVR�PD\�FRQFHGH�
HUURU�EHIRUH�D�MXGJH��EXW�WKH�&RXUW�LV�IUHH�WR�LJQRUH�RU�DFFHSW�KLV�FRQFHVVLRQ�DQG�ILQG�DGGLWLRQDO�
HUURUV��8QOLNH�ZLWK�SHWLWLRQV��WKH�6HFUHWDU\�FDQQRW�XQLODWHUDOO\�VWRS�DQ�DSSHDO�IURP�SURFHHGLQJ�WR�
MXGLFLDO�UHYLHZ�RU�FRQWURO�WKH�RXWFRPH�RQFH�LW�UHDFKHV�D�MXGJH�RU�SDQHO��
�
� 6HFRQG��WKH�PDMRULW\�VWDWHV�WKDW�FODVV�DFWLRQV��FDQ�������EH�DQ�HIIHFWLYH�IRUFH�IRU�LQVWLWXWLRQDO�
FKDQJH��DQG�PD\�EH�XVHG�WR�FRUUHFW�V\VWHPLF�HUURU�DQG�HQVXUH�WKDW�YHWHUDQV�DUH�WUHDWHG�DOLNH��Ante�
DW��������/HDYLQJ�DVLGH�IRU�D�PRPHQW�WKH�SUREOHP�RI�MXGLFLDO�RYHUUHDFK�LQKHUHQW�LQ�WKDW�GHFODUDWLRQ��
D�SUHFHGHQWLDO�GHFLVLRQ�PD\�EH�XVHG�WR�DFKLHYH�WKH�VDPH�REMHFWLYH��See Harrison����9HW�$SS��DW�
���� �ILQGLQJ� WKDW� FODVV� DFWLRQV� ZHUH� XQQHFHVVDU\� GXH� WR� WKH� ELQGLQJ� HIIHFW� RI� SUHFHGHQWLDO�
GHFLVLRQV��� ,I�ZH�KDG�DQ�DGHTXDWH�UHFRUG��D�SDQHO�PLJKW�KDYH��PRQWKV�DJR�� IRXQG�WKDW� WKH�GRVH�
PHWKRGRORJ\� 9$� XVHG� LQ�0U�� 6NDDU
V� FDVH� ZDV� IODZHG� DQG� FRXQWHU� WR� ��� &�)�5�� �� ������� ,WV�
GHFLVLRQ��D�QDWLRQZLGH�SUHFHGHQW��ZRXOG�KDYH�IL[HG�DQ\�VXFK�V\VWHPLF�GRVH�HVWLPDWH�SUREOHP�DQG�
9$�ZRXOG�KDYH�EHHQ�UHTXLUHG�WR�DSSO\�WKH�&RXUW
V�KROGLQJ�FRQVLVWHQWO\�WR�DOO�YHWHUDQV
�FDVHV���
�
� 7KH�PDMRULW\�UHVSRQGV�WKDW�FODLPDQWV�QRW�SDUW\�WR�D�SDQHO�GHFLVLRQ�DQG�SRWHQWLDOO\�VXEMHFW�
WR�HUURUV�DIIHFWLQJ�WKHLU�ULJKWV��ZKHWKHU�GXH�WR�9$
V�QRQ�FRPSOLDQFH�ZLWK�RXU�GHFLVLRQ�RU�RWKHUZLVH��
�GR�QRW�KDYH�DQ\�ULJKW�WR�SURPSW�UHPHGLDO�HQIRUFHPHQW���Ante�DW�����7KH�DVVXPSWLRQ�WKDW�9$�ZLOO�
QRW�FRPSO\�ZLWK�RXU�SUHFHGHQWLDO�GHFLVLRQV��OLNH�WKH�DVVXPSWLRQ�WKDW�LW�ZLOO�PRRW�HYHU\�SRWHQWLDO�
HPEDUUDVVPHQW��LV�QHHGOHVVO\�F\QLFDO�DQG�VXJJHVWV�WKDW�ZH�DUH�DFWLQJ�DW�OHDVW�LQ�SDUW�ZLWK�SXQLWLYH�
LQWHQW��0RUHRYHU��DOO�VR�FDOOHG�)XWXUH�)XWXUH�FODLPDQWV
�FODLPV�ZLOO�EH�JRYHUQHG�E\�WKH�SUHFHGHQW��
3UHVHQW�)XWXUH�FODLPDQWV�FDQ�SRLQW�RXW�WKH�QHZ�SUHFHGHQW�WR�9$�DQG�DVN�IRU�LW�WR�EH�FRQVLGHUHG��
FODLPDQWV�RQ�DSSHDO�DW�WKH�&RXUW�FDQ�DVN�IRU�D�UHPDQG�EDVHG�RQ�WKH�QHZ�SUHFHGHQW��DQG�FODLPDQWV�
ZKR�KDYH�DOUHDG\�UHFHLYHG�D�ILQDO�GHFLVLRQ�PD\�VHHN�WR�UHRSHQ�RU�ILOH�D�VXSSOHPHQWDO�FODLP��
�
� )XUWKHUPRUH��LI�ZH�IRXQG�DJDLQVW�DQ�DSSHOODQW�LQ�D�SUHFHGHQWLDO�GHFLVLRQ��RWKHU�FODLPDQWV�
LPSDFWHG�E\�WKDW�GHFLVLRQ�ZLOO�KDYH�D�IXOO�DQG�IDLU�RSSRUWXQLW\�WR�DWWHPSW�WR�GLVWLQJXLVK�WKHLU�FDVHV���
%RXQG�FODVV�PHPEHUV�ZLOO�SUHVXPDEO\�KDYH�QR�VXFK�OHYHUDJH��*LYHQ�WKH�GLIILFXOW\�LQ�FRQYH\LQJ�
WKH�PHDQLQJ�RI�D�FODVV�OLWLJDWLRQ��WKH\�PD\�EH�VXUSULVHG�E\�WKH�IDFW�WKDW�WKHLU�LQGLYLGXDO�FDVHV�DUH�
VXEVXPHG�DQG�GHFLGHG�WKURXJK�DUJXPHQWV�PDGH�E\�DQRWKHU��
�
� 7KLUG�� WKH�PDMRULW\�DQG� WKH�)HGHUDO�&LUFXLW� LQ�Monk II� WRXW�FODVV�DFWLRQV�DV�DQ�HIILFLHQW�
PHWKRG�IRU�FRUUHFWLQJ�9$�HUURU��7KLV�FDVH�LV�QRW�JRRG�VXSSRUW�IRU�WKDW�SRVLWLRQ��DV�ZH�DUH�QRZ��
PRUH�WKDQ�����GD\V�DIWHU�0U��6NDDU�ILOHG�KLV�12$��LVVXLQJ�RXU�WKLUG�VXEVWDQWLYH�HQ�EDQF�RUGHU�DQG�
KDYH�QRW�EHJXQ�WR�DGGUHVV�WKH�PHULWV����
�
� :H�VHH�QR�LQGLFDWLRQ�WKDW�FODVV�FHUWLILFDWLRQ�DSSHDOV�DUH�JRLQJ�WR�PRYH�DV�TXLFNO\�DV�WKH�
DYHUDJH�SDQHO�GHFLVLRQ��SDUWLFXODUO\�ZKHUH�WKH�FODVV�DSSHDOV�ZRXOG�UHTXLUH�WKH�DGGLWLRQDO�VWHS�RI�
FHUWLI\LQJ�WKH�FODVV��:H�DOVR�DUH�QRW�PRYHG�E\�WKH�QRYHOW\�RI�WKLV�FDVH��+DG�WKH�&RXUW�ZDLWHG�WR�
GHYHORS�UXOHV�IRU�DJJUHJDWH�OLWLJDWLRQ�UDWKHU�WKDQ�LVVXH�D�VWULQJ�RI�FRQWHVWHG�DG�KRF�GHFLVLRQV��LW�
PLJKW�KDYH�VLJQLILFDQWO\�UHGXFHG�WKH�WLPH�DQG�UHVRXUFHV�LW�KDV�H[SHQGHG�RQ�WKLV�FDVH��
�
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� )LQDOO\��WKH�SURFHGXUDO�KLVWRU\�RI�0U��6NDDU
V�FDVH�GHPRQVWUDWHV�WKDW�DJJUHJDWHG�DSSHDOV�DW�
RXU�&RXUW�PD\�QRW�EH�DV�HIILFLHQW�DV�H[SHFWHG��$V�ZH�QRWHG�DERYH��JLYHQ�RXU�LQDELOLW\�WR�FRQGXFW�
GLVFRYHU\��OLPLWHG�UHPDQG�GHFLVLRQV�RU�RWKHU�VXVSHFW�PHFKDQLVPV�PD\�URXWLQHO\�EH�QHFHVVDU\�WR�
JUDQW�IXWXUH�FODVV�PRWLRQV��7KDW�FDQ�RQO\�OHDG�WR�GHOD\��
�

2. Class actions are more unmanageable for our appellate Court than they are for trial courts. 
�
� 7KH�PDMRULW\�VWDWHV�WKDW�WKH�Harrison�PDQDJHDELOLW\�IDFWRU�VWHPV�IURP�WKH�XQLTXH�QDWXUH�RI�
WKH�&RXUW�DQG��DOWKRXJK�LW�LV�QRW�D�FDWHJRULFDO�UHDVRQ�WR�GHFOLQH�FODVV�FHUWLILFDWLRQ��LW�LV�D�UHOHYDQW�
FRQVLGHUDWLRQ��Ante� DW� ����7KH�PDMRULW\� LQGLFDWHV� WKDW� FODVV� DFWLRQV�ZLOO�RQO\�EH�DOORZHG� LI� WKH�
DSSHOODQW�GHPRQVWUDWHV�WKH�VXSHULRULW\�RI�WKH�FODVV�DFWLRQ�WR�D�SUHFHGHQWLDO�GHFLVLRQ��,W�WKHQ�VHWV�
IRUWK�D�VHYHUDO�IDFWRU�EDODQFLQJ�WHVW��FXW�IURP�ZKROH�FORWK��IRU�PDNLQJ�WKLV�GHWHUPLQDWLRQ��Id��DW�����
2QH� IDFWRU� LV� ZKHWKHU� WKH� UHFRUG� LV� VXIILFLHQWO\� FRPSOHWH� IRU� DGMXGLFDWLRQ�� LQFOXGLQJ� ZKHWKHU�
DGGLWLRQDO�IDFWILQGLQJ�LV�QHHGHG��Id. DW�����DFNQRZOHGJLQJ�6XSUHPH�&RXUW�SUHFHGHQW�WKDW�WKH�UHFRUG�
PD\�QRW�EH�FUHDWHG�E\�D�UHYLHZLQJ�FRXUW�DQG�WKDW�ZH�KDYH�XQLTXH�OLPLWDWLRQV�RQ�IDFWILQGLQJ���7KDW�
IDFWRU�LV�QR�IDFWRU�DW�DOO�LI�OLPLWHG�UHPDQGV�DUH�WR�EHFRPH�WKH�QRUP�LQ�FODVV�FDVHV��:H�DOVR�EHOLHYH�
WKDW�WKHUH�DUH�DGGLWLRQDO�UHODWHG�FRQVLGHUDWLRQV���
� �
� )LUVW�� ZKHQ� DVVHVVLQJ� ZKHWKHU� WKH� QDPHG� DSSHOODQW� PHHWV� WKH� VHFWLRQ� �����E��
UHTXLUHPHQW²VXFK�WKDW�ZH�KDYH�MXULVGLFWLRQ�QRW�RQO\�RYHU�KLV�RU�KHU�UHFRUG�EXW�DOVR�RYHU�FODVV�
PHPEHUV�ZKR�WKHPVHOYHV�GR�QRW�PHHW�RXU�MXULVGLFWLRQDO�SUHUHTXLVLWHV²WKH�&RXUW�VKRXOG�QRW�UHO\�
RQ�FLUFXLWRXV�PHWKRGV��H�J���OLPLWHG�UHPDQGV��WR�ILQG�WKLV�UHTXLUHPHQW�VDWLVILHG��ZKLFK�SUHVXPDEO\�
ZRXOG�EHFRPH�XQPDQDJHDEOH�RYHU�WLPH��5DWKHU��WKH�UHFRUG�RI�WKH�QDPHG�DSSHOODQW�VKRXOG�EH�LWVHOI�
FRPSOHWH�EHIRUH�DSSHDO�WR�WKLV�&RXUW��%\�XVLQJ�WKH�OLPLWHG�UHPDQG�KHUH��WKH�&RXUW�KDV�SURYLGHG�D�
SRRU�DQG�SUREDEO\�PLVOHDGLQJ�H[DPSOH�RI�KRZ�WKHVH�FDVHV�VKRXOG�EH�KDQGOHG� LQ� WKH�IXWXUH�� ,WV�
DFWLRQV�GR�QRW�VTXDUH�ZLWK�LWV�Harrison DQDO\VLV���
��
� 5HODWHGO\��FODVV�DFWLRQV�DUH�PRUH�XQPDQDJHDEOH�IRU�RXU�&RXUW�EHFDXVH��IRU�FODVV�PHPEHUV�
ZKR�GR�QRW�PHHW�VHFWLRQ������MXULVGLFWLRQDO�UHTXLUHPHQWV�DQG�WKHUH�LV�QR�UHFRUG�RI�SURFHHGLQJV��
ZH�FDQQRW�PDNH�QHFHVVDU\�IDFWXDO�ILQGLQJV�LQ�WKH�ILUVW�LQVWDQFH��7KHUHIRUH��DOWKRXJK�VRPH�SRWHQWLDO�
FODVV�PHPEHUV�KHUH�SXUSRUWHGO\�VXEPLWWHG�WKH�VDPH�VFLHQWLILF�HYLGHQFH�WR�9$�WKDW�ZDV�WKH�VXEMHFW�
RI�WKH�6HFUHWDU\
V�PRWLRQ�WR�VWULNH��ZH�DUH�QRW�SHUVXDGHG�E\�0U��6NDDU
V�DUJXPHQW�WKDW�DQ\�SUREOHP�
LQ�UHYLHZLQJ�WKLV�HYLGHQFH�ZDV�UHVROYHG��,Q�RWKHU�ZRUGV��UHFRUGV�QRW�UHYLHZHG�E\�9$�FDQQRW�EH�
XVHG� WR� VXSSOHPHQW� WKH� QDPHG� DSSHOODQW
V� LQFRPSOHWH� UHFRUG�� :H� GR� QRW� KDYH� MXULVGLFWLRQDO�
DXWKRULW\�WR�UHYLHZ�WKRVH�UHFRUGV�HYHQ�LI�WKH\�FRQWDLQHG�PRUH�IDYRUDEOH�HYLGHQFH�WKDQ�WKDW�IRXQG�
LQ� WKH�QDPHG�DSSHOODQW
V� UHFRUG��7KH�HYLGHQFH�PXVW�FRPH�EHIRUH�XV� LQ� WKH�IRUP�RI�D� UHFRUG�RI�
SURFHHGLQJV�IURP�D�SURSHUO\�DSSHDOHG�%RDUG�GHFLVLRQ��
�
� 6HFRQG��ZH� RQFH�PRUH� UHLWHUDWH� WKDW� WKLV� &RXUW� GRHV� QRW� KDYH� WKH� VDPH� GLVFRYHU\� DQG�
IDFWILQGLQJ�DELOLWLHV�DV�WULDO�FRXUWV��See�Nehmer������)�5�'��DW������KLJKOLJKWLQJ�D�NH\�GLVWLQFWLRQ�
EHWZHHQ�WKRVH�FRXUWV�DQG�RXU�DSSHOODWH�ERG\�ZKHQ�WKH�1RUWKHUQ�'LVWULFW�RI�&DOLIRUQLD�GHWHUPLQHG�
WKDW�FODVV�PHPEHUV�GLG�QRW�QHHG�WR�H[KDXVW�DGPLQLVWUDWLYH�UHPHGLHV�EHFDXVH��LQWHU�DOLD��D�IXOO�UHFRUG�
ZRXOG�EH�DYDLODEOH�WKURXJK�GLVFRYHU\���)XUWKHU��WKH�&RXUW�DOVR�GRHV�QRW�KDYH�WKH�VDPH�DELOLW\�DV�D�
WULDO�FRXUW�WR�KHDU�IURP�DQ�H[SHUW�DERXW�FRPSOH[�VFLHQWLILF�PDWWHUV����
�
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� $V�LQGLFDWHG�WKURXJKRXW�RXU�GLVVHQW��ZH�ZRXOG�ILQG�WKDW�WKH�WKLUG�IDFWRU�RI�WKH�PDMRULW\
V�
EDODQFLQJ�WHVW��WKH�FRPSOHWHQHVV�RI�WKH�UHFRUG��KHDYLO\�ZHLJKV�DJDLQVW�FHUWLI\LQJ�WKH�FODVV�LQ�0U��
6NDDU
V�FDVH��SDUWLFXODUO\�ZKHUH�WKH�&RXUW�LV�QRW�SHUPLWWHG�WR�UHYLHZ�WKH�HYLGHQFH�VXEPLWWHG�WR�WKH�
%RDUG�IROORZLQJ�WKH�)HEUXDU\����������OLPLWHG�UHPDQG�RU��HYHQ�LI�LW�ZHUH��WR�PDNH�ILQGLQJV�RI�IDFW�
DV�WR�PRVW�RI�WKDW�HYLGHQFH��See�Kyhn������)��G�DW���������
�

&��&ODVV�&HUWLILFDWLRQ�LQ�0U��6NDDU
V�&DVH�
� �
� )RU� WKH�PRVW� SDUW��ZH�ZLOO� QRW� DGGUHVV� WKH�PDMRULW\
V� FODVV� FHUWLILFDWLRQ� DQDO\VLV�� $V� WR�
QXPHURVLW\�� KRZHYHU�� EDVHG� RQ� RXU� YLHZ� WKDW�ZH� GR� QRW� KDYH� MXULVGLFWLRQ� RYHU� WKRVH� YHWHUDQV�
ZLWKRXW�D�ILQDO�%RDUG�GHFLVLRQ��ZH�ZRXOG�ILQG�WKDW�0U��6NDDU
V�SURSRVHG�FODVV�GRHV�QRW�VDWLVI\�WKLV�
IDFWRU���
�
� 7KH�6HFUHWDU\�VWDWHG�WKDW�KH�NQHZ�RI�RQO\�VL[�3DORPDUHV�YHWHUDQV�ZKR�KDG�UHFHLYHG�D�%RDUG�
GHFLVLRQ� �DGYHUVH�RU�QRW�� IURP������ WR� WKH�SUHVHQW� DGGUHVVLQJ�DQ\� FODLP�GHDOLQJ�ZLWK� FODLPHG�
LRQL]LQJ� UDGLDWLRQ� H[SRVXUH� FRQFHUQLQJ� WKH� 3DORPDUHV� FOHDQXS��See� 6HFUHWDU\
V�'HF�� ���� ������
5HVS��DW����0U��6NDDU�UHVSRQGHG�WKDW�WKH�UHFRUG�UHIOHFWV�WKDW�WKHUH�DUH��DW�OHDVW�>��@�YHWHUDQV�ZKR�
KDG� ILOHG� FODLPV� IRU� 3DORPDUHV�UHODWHG� GLVDELOLWLHV� ZLWK� WKH� 9$�� 
LQFOXGLQJ� >�@� DSSHDOV� IRU�
UHDVVHVVPHQW�IRU�D�WRWDO�RI����FODLPV�
��$SSHOODQW
V�-DQ�����������5HVS��DW����TXRWLQJ�5��DW��������
EXW�KH�GRHV�QRW�LQGLFDWH�KRZ�PDQ\�RI�WKRVH�FODLPV�UHVXOWHG�LQ�D�%RDUG�GHFLVLRQ��(YHQ�LI�WKH�VL[�
%RDUG�GHFLVLRQV�UHIHUHQFHG�E\�WKH�6HFUHWDU\�SHUWDLQ�WR����&�)�5����������DQG�DSSOLHG�WKH�SRVW�
�����PHWKRGRORJ\��JLYHQ�WKDW�0U��6NDDU�GRHV�QRW�KDYH�VWDQGLQJ�WR�FKDOOHQJH����&�)�5����������RU�
WKH�SUH������PHWKRGRORJ\����DQG�WKDW�WKRVH�GHFLVLRQV�ZHUH�DGYHUVH����VL[�RU�VHYHQ�SRWHQWLDO�FODVV�
PHPEHUV�LV�QRW�VXIILFLHQW�WR�IXOILOO�WKH�QXPHURVLW\�UHTXLUHPHQW���
�
� $OWKRXJK� VXFK� DQ� DGYHUVH� ILQGLQJ� RQ� QXPHURVLW\�ZRXOG� EH� GLVSRVLWLYH�ZKHQ� DVVHVVLQJ�
ZKHWKHU�WR�FHUWLI\�D�FODVV��ZH�ZLOO�DOVR�EULHIO\�DGGUHVV�WKH�DGHTXDF\�RI�WKH�FODVV�UHSUHVHQWDWLYH���
0U��6NDDU�FDQQRW�DGHTXDWHO\�SURWHFW�WKH�LQWHUHVWV�RI�WKH�FODVV�EHFDXVH�ZH�GR�QRW�KDYH�MXULVGLFWLRQ�
WR� UHYLHZ� WKH� HYLGHQFH� KH� VXEPLWWHG� WR� WKH� %RDUG� IROORZLQJ� LWV� $SULO� ����� GHFLVLRQ� �L�H��� WKH�
GRFXPHQWV� WKDW� IRUP� WKH� EDVLV� RI� KLV� FKDOOHQJH� WR� WKH� 9$� PHWKRGRORJ\�� RU� WR� PDNH� DQ\�
GHWHUPLQDWLRQV�UHJDUGLQJ�WKDW�HYLGHQFH���
�

�������������������������������������������������
���$OWKRXJK�ZH�UHFRJQL]H�WKDW�LW�LV�XQOLNHO\�WKDW�WKHUH�DUH�LQGLYLGXDOV�ZKR�KDYH�D�GRVH�HVWLPDWH�EDVHG�VROHO\�

RQ�WKH�SUH������PHWKRGRORJ\��ZH�ZRXOG�ILQG�WKDW�0U��6NDDU�ODFNV�VWDQGLQJ�WR�FKDOOHQJH�WKH�SUH������PHWKRGRORJ\�
DQG�RQO\�KDV�VWDQGLQJ�WR�FKDOOHQJH�WKH�SRVW�'HFHPEHU������PHWKRGRORJ\��+H�VXIIHUHG�QR�LQMXU\�LQ�IDFW�LQ�KLV�FXUUHQW�
DSSHDO�EDVHG�RQ�WKH�SUH������PHWKRGRORJ\��7KH�%RDUG�H[SUHVVO\�GLVFRXQWHG�WKH�ILQGLQJV�RI�WKH�0D\������DGYLVRU\�
RSLQLRQ��ZKLFK�ZHUH�EDVHG�RQ�WKH�SUH������PHWKRGRORJ\��5��DW�����$OWKRXJK�WKHUH�LV�VRPH�RYHUODS�EHWZHHQ�VWDQGLQJ�
DQG�W\SLFDOLW\��WKH�PDMRULW\�DSSHDUV�WR�KDYH�FRQIODWHG�WKHVH�LVVXHV�ZKHQ�H[SODLQLQJ�KRZ�0U��6NDDU�KDV�HVWDEOLVKHG�
VWDQGLQJ��7KH�PDMRULW\�VWDWHV�WKDW��LI�KH�LV�VXFFHVVIXO�LQ�VKRZLQJ�WKDW�WKH�H[FOXVLRQ�RI�XULQH�VDPSOHV�ZDV�QRW�EDVHG�RQ�
VRXQG�VFLHQWLILF�HYLGHQFH��KH�ZLOO�KDYH�VXIIHUHG�DQ�LQMXU\�LQ�IDFW��Ante�DW��������%XW�WKDW�RQO\�LQGLFDWHV�WKDW�KH�PD\�
VDWLVI\�WKH�W\SLFDOLW\�UHTXLUHPHQW²KLV�LVVXH�UHJDUGLQJ�WKH�XULQH�VDPSOH�H[FOXVLRQ�LV�W\SLFDO�RI�FODVV�PHPEHUV�ZLWK�
GRVH�HVWLPDWHV�EDVHG�RQ�ERWK�SUH��DQG�SRVW������PHWKRGRORJLHV��+RZHYHU��WKLV�GRHV�QRW�VKRZ�WKDW�0U��6NDDU�LQ�KLV�
FXUUHQW�DSSHDO�ZDV�KDUPHG�E\�WKH�SUH������PHWKRGRORJ\��

���$OWKRXJK�WKLV�LV�XQOLNHO\�EHFDXVH�WKH�6HFUHWDU\�DOVR�VWDWHG�WKDW�KH�NQHZ�RI�WKUHH�3DORPDUHV�YHWHUDQV�ZKR�
KDG�UHFHLYHG�DQ�DGYHUVH�%RDUG�GHFLVLRQ�IURP������WR�WKH�SUHVHQW�DGGUHVVLQJ�DQ\�FODLP�GHDOLQJ�ZLWK�FODLPHG�LRQL]LQJ�
UDGLDWLRQ�H[SRVXUH�FRQFHUQLQJ�WKH�3DORPDUHV�FOHDQXS��See�6HFUHWDU\
V�'HF������������5HVS��DW����
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� )LQDOO\��UHODWHG�WR�RXU�FRQFHUQ�WKDW�FODVV�DFWLRQV��LI�XQIDYRUDEOH�WR�WKH�FODVV��PD\�SUHFOXGH�
PHPEHUV�IURP�UDLVLQJ�GLIIHUHQW�DUJXPHQWV�DV�WR�WKH�GRVH�PHWKRGRORJ\��ZH�TXHVWLRQ�ZKHWKHU�0U��
6NDDU�KDV�SUHVHQWHG�WKH�EHVW�DUJXPHQW�WR�FKDOOHQJH�WKLV�PHWKRGRORJ\��See�McDowell v. Brown��
��9HW�$SS�������������������QRWLQJ� WKDW� �FRXUWV�ZLOO�PRUH�FDUHIXOO\�VFUXWLQL]H� WKH�DGHTXDF\�RI�
UHSUHVHQWDWLRQ� DIIRUGHG� WR� DEVHQW� >FODVV@� PHPEHUV� >ZKR� DUH� QRW� DIIRUGHG� QRWLFH� DQG� RSW�RXW�
SURWHFWLRQV@�������EHIRUH�GHWHUPLQLQJ�WKDW�WKH\�DUH�ERXQG��E\�UHV�MXGLFDWD��E\�WKH�ILQDO�MXGJPHQW�RU�
VHWWOHPHQW�LQ�WKH�SULRU�FODVV�DFWLRQ�����0U��6NDDU
V�DUJXPHQW�IRFXVHV�RQ�WKH������/DEDW�$QGHUVRQ�
�/$��5HSRUW��$OWKRXJK�WKH�$SULO������$LU�)RUFH�GRVH�HVWLPDWH�UHOLHG��LQ�SDUW��RQ�WKH�/$�5HSRUW��
5��DW�������FLWLQJ�VHYHQ�RWKHU� UHIHUHQFHV��� LW� LV�XQFOHDU�ZKHWKHU� WKH�$LU�)RUFH
V�SRVW�'HFHPEHU�
�����PHWKRGRORJ\�UHOLHG�RQ�WKDW�UHSRUW��:H�QRWH�WKDW��DW�OHDVW�RQ�LWV�IDFH��WKH�-XQH������$LU�)RUFH�
PHPRUDQGXP� UHJDUGLQJ� UHYLVHG� UDGLDWLRQ� GRVH� LQIRUPDWLRQ� GRHV� QRW� DSSHDU� WR� UHO\� RQ� WKH�/$�
5HSRUW�EHFDXVH�LW�GRHV�QRW�PHQWLRQ�LW�DQG�LQVWHDG�VWDWHV�WKDW�WKH�QHZ�GRVH�HVWLPDWHV�ZHUH�EDVHG�RQ�
,QWHUQDWLRQDO�&RPPLWWHH�RQ�5DGLRORJLFDO�3URWHFWLRQ��,&53��UHSRUWV��5��DW����������,W�PD\�EH�WKDW�
0U��6NDDU�KDV�SUHVHQWHG�WKH�EHVW�FKDOOHQJH�WR�WKH�9$�PHWKRGRORJ\��EXW�ZH�EHOLHYH�WKDW�WKH�PDMRULW\�
VKRXOG� �PRUH� FDUHIXOO\� VFUXWLQL]H�� WKLV� PDWWHU� ZKHUH� SUHFOXVLRQ� LV� DQ� LVVXH�� See McDowell��
��9HW�$SS��DW������
�

,,��&21&/86,21�
�

7KLV� FDVH� KLJKOLJKWV� VRPH� RI� WKH� MXULVGLFWLRQDO� DQG� SUDFWLFDO� FKDOOHQJHV� LQKHUHQW� LQ�
HQWHUWDLQLQJ�FODVV�DFWLRQV� LQ�DQ�DSSHDO�FRQWH[W��JLYHQ� WKH�VWDWXWRU\� IUDPHZRUN� WKDW�JRYHUQV�RXU�
UHYLHZ�RI�%RDUG�GHFLVLRQV� DQG� WKH� UHFRUG�EHIRUH� WKH�%RDUG�RU�6HFUHWDU\��See Ledford v. West��
����)��G�����������)HG��&LU����������>7@KH�FRXUW
V�MXULVGLFWLRQ�LV�SUHPLVHG�RQ�DQG�GHILQHG�E\�WKH�
%RDUG
V�GHFLVLRQ�FRQFHUQLQJ�WKH�PDWWHU�EHLQJ�DSSHDOHG�����7KH�PDMRULW\�KDV�FUHDWHG�D�PHFKDQLVP�
WKDW�H[FHHGV�RXU�MXULVGLFWLRQ�DQG�RIIHUV�QR�PRUH�EHQHILWV� WKDQ�D�SUHFHGHQWLDO�GHFLVLRQ��EXW�ZLWK�
VLJQLILFDQW�PDQDJHDELOLW\�DQG�SUHFOXVLRQ�SUREOHPV��$OWKRXJK�ZH�DUH�V\PSDWKHWLF�WR�WKH�YHWHUDQV�
ZKR�VHUYHG� LQ�3DORPDUHV�DQG�ZKR�PD\�KDYH�VXIIHUHG� LQMXULHV�DV�D� UHVXOW�� DQG�ZH�DSSODXG�0U��
6NDDU
V�HIIRUWV� WR� UHPHG\� WKLV�PDWWHU� IRU�DOO�YHWHUDQV��D� FODVV�DFWLRQ� LQ� WKH�DSSHDO�FRQWH[W� LV�QR�
DQVZHU��$�VLPSOH�SUHFHGHQWLDO�GHFLVLRQ�RQ�WKLV�LVVXH��ZKHQ�SURSHUO\�EHIRUH�WKH�&RXUW��ZRXOG�PRUH�
HIILFLHQWO\�SURYLGH�WKHP�DQG�0U��6NDDU�ZLWK�WKH�DQVZHUV�WKH\�GHVHUYH���

�
)LQDOO\��ZH�DUH�FRQFHUQHG�ZLWK�WKH�PDQQHU�WKDW�WKLV�FDVH�KDV�EHHQ�KDQGOHG��7KH�&RXUW�KDV�

VHL]HG�PRUH�SRZHU�WKDQ�&RQJUHVV�DOORWWHG�WR�LW�ZLWK�XQVRXQG�OHJDO�LQQRYDWLRQV����
�

)RU�WKHVH�UHDVRQV��ZH�UHVSHFWIXOO\�GLVVHQW��
�
�
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