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,�5�&� � �����E� ������������������������������������������������������������������������������������������������������� �� 

,�5�&� � �����E���� ��������������������������������������������������������������������������������������������������� �� 

,�5�&� � �����E���� ��������������������������������������������������������������������������������������������������� �� 

,�5�&� � ���� ������������������������������������������������������������������������������������������������������������ ��  

,�5�&� � ���� ������������������������������������������������������������������������������������������������������������ ��  

,�5�&� � ���� �����������������������������������������������������������������������������������������������������passim 

,�5�&� � ���� ������������������������������������������������������������������������������������������������������������ �� 

,�5�&� � �����D� �������������������������������������������������������������������������������������������������� ��� �� 

,�5�&� � �����D� �������������������������������������������������������������������������������������������������������� �� 

,�5�&� � �����D���� ����������������������������������������������������������������������������������������������������� � 

,�5�&� � �����G���� ��������������������������������������������������������������������������������������������������� �� 

,�5�&� � ���� ������������������������������������������������������������������������������������������������ ��� ��� �� 
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,�5�&� � �����D� �������������������������������������������������������������������������������������������������passim 

,�5�&� � ���� ������������������������������������������������������������������������������������������������������������ �� 

ReJulatiRns: 

7UHDV� 5HJ� � ���������� ����������������������������������������������������������������������������������passim 

7UHDV� 5HJ� � �����������E� ���������������������������������������������������������������������������� �� �� �� 

7UHDV� 5HJ� � �����������E���� ������������������������������������������������������������������������������ �� � 

7UHDV� 5HJ� � �����������H� ������������������������������������������������������������������������ �� �� �� �� 
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STATEMENT OF RELATED CASES 
 

 3XUVXDQW WR 5XOH ����� FRXQVHO IRU SODLQWLIIV�DSSHOODQWV� *HRUJH 3� %URZQ DQG 

5XWK +XQW�%URZQ� VWDWH WKDW �L� QR RWKHU DSSHDO LQ RU IURP WKH SURFHHGLQJ LQ WKH 

ORZHU FRXUW RU ERG\ ZDV SUHYLRXVO\ EHIRUH WKLV RU DQ\ RWKHU DSSHOODWH FRXUW� DQG �LL� 

WKHUH LV QR FDVH NQRZQ WR FRXQVHO WR EH SHQGLQJ LQ WKLV RU DQ\ RWKHU FRXUW RU DJHQF\ 

WKDW ZLOO GLUHFWO\ DIIHFW WKLV &RXUW¶V GHFLVLRQ LQ WKH SHQGLQJ DSSHDO�  

-URISDICTION 
 

 7KH %URZQV DSSHDO IURP WKH 'HFHPEHU ��� ���� 0HPRUDQGXP RSLQLRQ RI WKH 

&RXUW RI )HGHUDO &ODLPV �³&2)&´� HQWHUHG LQ IDYRU RI GHIHQGDQW�DSSHOOHH� 8QLWHG 

6WDWHV� $SS[���� 7KH &2)& KDG MXULVGLFWLRQ XQGHU �� 8�6�&� � �����D���� DQG � 

�����D����� 7KLV &RXUW KDV MXULVGLFWLRQ XQGHU �� 8�6�&� � �����D���� WR UHYLHZ WKDW 

MXGJPHQW� 7KH &2)& HQWHUHG LWV ILQDO MXGJPHQW RQ -DQXDU\ �� ����� $SS[�� 7KH 

%URZQV WLPHO\ ILOHG WKHLU 1RWLFH RI $SSHDO RQ 0DUFK �� ����� $SS[����  

STATEMENT OF THE ISSUES 

�� 'LG WKH ORZHU FRXUW FRPPLW FOHDU HUURU ZKHUH LW GHWHUPLQHG WKDW D 

WD[SD\HU¶V VLJQDWXUH RQ D WD[ UHWXUQ LV D &RQJUHVVLRQDO PDQGDWH WR ZKLFK WKH GRFWULQH 

RI ZDLYHU GRHV QRW DSSO\" 

�� 'LG WKH ORZHU FRXUW FRPPLW UHYHUVLEOH HUURU ZKHUH LW GLVPLVVHG 

$SSHOODQWV¶ FDVH IRU ODFN RI VXEMHFW PDWWHU MXULVGLFWLRQ" 
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STATEMENT OF THE CASE 

7KLV LV DQ DSSHDO IURP WKH ILQDO GHFLVLRQ LVVXHG E\ WKH &2)& GLVPLVVLQJ 

ZLWKRXW SUHMXGLFH $SSHOODQWV¶ WD[ UHIXQG VXLW VHHNLQJ WKH RYHUSD\PHQW RI WD[ 

OLDELOLW\ IRU WKHLU ���� DQG ���� WD[ \HDUV� 7KH WULDO FRXUW¶V RSLQLRQ LV SXEOLVKHG DQG 

FLWHG DV Brown v. U.S., ��� )HG� &O� ��� �������  

I. COURSE OF PROCEEDINGS AND DECISION OF THE COURT 
BELO: 

 
$SSHOODQWV ILOHG WKHLU FRPSODLQW DJDLQVW WKH 8QLWHG 6WDWHV WR UHFRYHU WKHLU WD[ 

UHIXQGV IRU \HDUV ���� DQG ���� RQ -XQH ��� ����� 7KH &2)& JUDQWHG $SSHOODQWV¶ 

0RWLRQ WR 6HDO WKHLU FRPSODLQW DQG H[KLELWV RQ -XO\ �� ����� 7KH 8QLWHG 6WDWHV ILOHG 

LWV¶ $QVZHU WR $SSHOODQWV¶ &RPSODLQW RQ -DQXDU\ �� ����� $SS[������ $SSHOODQWV 

ILOHG WKHLU UHGDFWHG 6HFRQG $PHQGHG &RPSODLQW DQG ([KLELWV IRU WKH SXEOLF WR YLHZ 

RQ $SULO ��� ����� $SS[������� 

7KH 8QLWHG 6WDWHV ILOHG LWV¶ 0RWLRQ WR 'LVPLVV WKH &RPSODLQW RQ 0D\ ��� 

����� $SS[�������� 2Q WKH PHULWV� WKH 8QLWHG 6WDWHV DUJXHG WKDW WKH &2)& GLG QRW 

KDYH VXEMHFW PDWWHU MXULVGLFWLRQ RYHU $SSHOODQWV¶ VXLW EHFDXVH $SSHOODQWV¶ GLG QRW 

VXEPLW ³GXO\ ILOHG´ DGPLQLVWUDWLYH FODLPV IRU UHIXQG LQ DFFRUGDQFH ZLWK 6HFWLRQ 

�����D�� 7KLV LV GXH WR $SSHOODQWV¶ DJHQW VLJQLQJ WKHLU DPHQGHG UHWXUQV LQVWHDG RI 

$SSHOODQWV� DQG GLG QRW DWWDFK D SRZHU RI DWWRUQH\ WR WKH UHWXUQV DXWKRUL]LQJ WKH 

DJHQW¶V VLJQDWXUH LQ DFFRUGDQFH ZLWK 7UHDVXU\ 5HJXODWLRQ �� �����������E� DQG �H�� 
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2Q -XQH ��� ����� $SSHOODQWV ILOHG WKHLU 5HVSRQVH WR WKH 8QLWHG 6WDWHV¶ 

0RWLRQ WR 'LVPLVV� $SS[�������� $SSHOODQWV DUJXHG WKDW 6HFWLRQV ���� DQG ���� 

GHOHJDWH UXOH�PDNLQJ DXWKRULW\ WR WKH 6HFUHWDU\ WR SURPXOJDWH UXOHV IRU KRZ WD[ 

UHWXUQV FDQ EH VLJQHG DQG YHULILHG� 7KXV� WKH VLJQDWXUH DQG YHULILFDWLRQ UHTXLUHPHQWV 

DUH UHJXODWRU\ DQG VXEMHFW WR ZDLYHU E\ WKH 6HFUHWDU\ XQGHU Angelus Milling Co., v. 

Commissioner, ��� 8�6� ��� ������� )XUWKHU� ZDLYHU DSSOLHG WR $SSHOODQWV¶ FDVH� 

2Q -XQH ��� ����� WKH 8QLWHG 6WDWHV ILOHG LWV 5HSO\ WR $SSHOODQWV¶ 5HVSRQVH� 

$SS[�������� 

2Q 2FWREHU ��� ����� WKH FRXUW KHOG 2UDO DUJXPHQW RQ WKH 8QLWHG 6WDWHV¶ 

0RWLRQ WR 'LVPLVV� 7KHUHDIWHU� WKH FRXUW JUDQWHG WKH 8QLWHG 6WDWHV¶ 0RWLRQ WR 

'LVPLVV ILQGLQJ WKDW WKH VLJQDWXUH DQG YHULILFDWLRQ UHTXLUHPHQWV DUH VWDWXWRU\ 

PDQGDWHV WKDW FDQQRW EH ZDLYHG� $SS[���� 7KH FRXUW HQWHUHG LWV MXGJPHQW RQ 

-DQXDU\ �� ����� $SS[��  

II. FACTUAL BACKGROUND 

A. The filinJ Rf ASSellants¶ 2015 anG 2017 APenGeG RetuUns 

$SSHOODQWV DUH 8QLWHG 6WDWHV FLWL]HQV ZKR ZRUN DW WKH -RLQW 'HIHQVH )DFLOLW\ 

3LQH *DS ORFDWHG QHDU $OLFH 6SULQJV� $XVWUDOLD� $SS[��� $SSHOODQWV WLPHO\ H�ILOHG 

)RUP ���� 8�6� ,QFRPH 7D[ 5HWXUQ IRU WD[ \HDUV ���� DQG ���� RQ 0DUFK �� ���� 

DQG -DQXDU\ ��� ����� UHVSHFWLYHO\�  
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,W FDPH WR $SSHOODQWV¶ DWWHQWLRQ LQ ODWH ���� WKDW WKH\ RYHUHVWLPDWHG WKHLU 

LQFRPH WD[ IRU \HDUV ���� DQG ���� DV WKH\ TXDOLILHG IRU D IRUHLJQ HDUQHG LQFRPH 

H[FOXVLRQ WKDW WKH\ GLG QRW SUHYLRXVO\ FODLP� $W WKLV WLPH� $SSHOODQWV FRQWUDFWHG ZLWK 

&DVWUR 	 &R�� //& WR UHYLHZ WKHLU WD[ UHWXUQV DQG SUHSDUH DPHQGPHQWV RQ WKHLU 

EHKDOI DV WKHLU DXWKRUL]HG DJHQWV� $SS[���� $SS[���� 'XULQJ WKLV WLPH� $SSHOODQWV 

ZHUH OLYLQJ DQG ZRUNLQJ RYHUVHDV DQG DXWKRUL]HG -RKQ $QWKRQ\ &DVWUR �³&DVWUR´� 

WR VLJQ WKH DPHQGPHQWV RQ WKHLU EHKDOI DQG VXEPLW WR WKH ,56 DV WKHLU FODLPV IRU 

UHIXQG� Id.  

2Q RU DERXW 2FWREHU �� ����� $SSHOODQWV YLD &DVWUR 	 &R� VXEPLWWHG WKHLU 

���� DQG ���� )RUPV ����; $PHQGHG ,QFRPH 7D[ 5HWXUQV ZKHUHE\ WKH UHWXUQV 

ZHUH VLJQHG DQG YHULILHG E\ &DVWUR� $SS[��� 7KH UHWXUQV GLG QRW DWWDFK D SRZHU RI 

DWWRUQH\ WR WKHP�  

B. The IRS¶s actiRn uSRn ASSellants¶ APenGeG RetuUns 

2Q RU DERXW 1RYHPEHU ��� ����� $SSHOODQWV UHFHLYHG D OHWWHU IURP WKH ,56� 

ZKLFK LQGLFDWHG WKDW WKH\ FRXOG QRW SURFHVV $SSHOODQWV¶ ���� ����; GXH WR DQ HUURU 

RQ WKHLU ���� ����;� Id. 2Q RU DERXW -DQXDU\ ��� ����� $SSHOODQWV YLD &DVWUR 	 &R� 

WLPHO\ UH�VXEPLWWHG WKHLU ���� )RUP ����;� DJDLQ ZLWK &DVWUR¶V VLJQDWXUH DQG 

YHULILFDWLRQ DQG QR SRZHU RI DWWRUQH\ DWWDFKHG� Id.  

2Q RU DERXW $SULO ��� ����� $SSHOODQWV UHFHLYHG D SURSRVHG GLVDOORZDQFH 

OHWWHU IURP WKH ,56 IRU ERWK ���� DQG ���� VWDWLQJ�  
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³2Q )HEUXDU\ ��� ����� \RX ILOHG )RUP ����; RU DQ informal FODLP IRU 
UHIXQG RI ��������� IRU WD[ \HDU ���� DQG ��������� IRU WD[ \HDU ����� 
$V D UHVXOW RI RXU H[DPLQDWLRQ� ZH KDYH GLVDOORZHG \RXU FODLP� 2XU 
UHFRUGV VKRZ WKDW DV DQ HPSOR\HH RI 5D\WKHRQ ( 6\VWHPV OLYLQJ DQG 
ZRUNLQJ LQ $XVWUDOLD� \RX PD\ KDYH HQWHUHG LQWR D FORVLQJ DJUHHPHQW 
ZLWK WKH 8�6� ,QWHUQDO 5HYHQXH 6HUYLFH LUUHYRFDEO\ ZDLYLQJ \RXU ULJKWV 
WR FODLP WKH )RUHLJQ (DUQHG ,QFRPH XQGHU ,QWHUQDO 5HYHQXH &RGH 
VHFWLRQ ����D�� 7KLV ZDYLHU >sic@ FRYHUV DQ\ LQFRPH WKDW ZDV SDLG RU 
SURYLGHG WR \RX DV D FRQVLGHUDWLRQ IRU VHUYLFHV SURYLGHG E\ \RXU 
HPSOR\HU �5D\WKHRQ� ,Q UHWXUQ IRU DJUHHLQJ QRW WR FODLP WKH VHFWLRQ ��� 
H[FOXVLRQ� WKH JRYHUQPHQW RI $XVWUDOLD KDV HQWHUHG LQWR DQ DJUHHPHQW 
ZLWK WKH 8QLWHG 6WDWHV *RYHUQPHQW QRW WR VXEMHFW WKH LQFRPH HDUQHG E\ 
WKH WD[SD\HU WR $XVWUDOLDQ WD[HV� 7KHUHIRUH� \RX DUH QRW DOORZHG WR 
FODLP WKH )RUHLJQ (DUQHG ,QFRPH ([FOXVLRQ XQGHU ,QWHUQDO 5HYHQXH 
&RGH VHFWLRQ ����D�� $FFRUGLQJO\� ZH DUH GLVDOORZLQJ \RXU FODLP RI 
)RUHLJQ (DUQHG ,QFRPH ([FOXVLRQ IRU WD[ \HDUV ���� DQG �����´  
 
$SS[����� �HPSKDVLV DGGHG�� /DWHU RQ� -XO\ ��� ����� 3ODLQWLIIV UHFHLYHG D 

ILQDO GHQLDO OHWWHU IRU WKHLU DPHQGHG UHWXUQ IRU WD[ \HDU ����� 7KLV OHWWHU VWDWHV�  

³:H DUH VRUU\� EXW ZH FDQQRW DOORZ \RXU FODLP IRU DQ DGMXVWPHQW WR 
\RXU WD[� IRU WKH UHDVRQV VWDWHG EHORZ� 7KLV OHWWHU LV \RXU OHJDO QRWLFH 
WKDW ZH KDYH IXOO\ GLVDOORZHG \RXU FODLP� ,I \RX ZLVK WR EULQJ VXLW RU 
SURFHHGLQJV IRU WKH UHFRYHU\ RI DQ\ WD[� SHQDOWLHV� RU RWKHU PRQH\V IRU 
ZKLFK WKLV GLVDOORZDQFH QRWLFH LV LVVXHG� \RX PD\ GR VR E\ ILOLQJ VXLW 
ZLWK WKH 8QLWHG 6WDWHV 'LVWULFW &RXUW KDYLQJ MXULVGLFWLRQ� RU WKH 8QLWHG 
6WDWHV &ODLPV &RXUW�´ ³7D[SD\HU VLJQHG D FORVLQJ DJUHHPHQW VWDWLQJ 
)RUHLJQ (DUQHG ,QFRPH ([FOXVLRQ � )(,(� >VLF@ ZRXOG QRW EH FODLPHG�´ 
 
$SS[����    

SUMMAR< OF THE ARGUMENT 

7KLV &RXUW VKRXOG UHYHUVH WKH &2)&¶V FRQFOXVLRQ WKDW LW ODFNV VXEMHFW PDWWHU 

MXULVGLFWLRQ RYHU $SSHOODQWV¶ FODLPV� 7KLV DSSHDO LQYROYHV WKH TXHVWLRQ RI ZKHWKHU 

WKH VLJQDWXUH DQG YHULILFDWLRQ UHTXLUHPHQWV IRU WD[ UHWXUQV DUH ZDLYHDEOH UHJXODWRU\ 

UHTXLUHPHQWV ZLWKLQ WKH GLVSHQVLQJ SRZHU RI WKH 6HFUHWDU\ XQGHU Angelus’ ZDLYHU 
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GRFWULQH� 6HFRQG� ZKHWKHU WKH &2)& LPSURSHUO\ GLVPLVVHG $SSHOODQWV¶ VXLW IRU ODFN 

RI VXEMHFW PDWWHU MXULVGLFWLRQ IRU QRW ILOLQJ D IRUPDO DGPLQLVWUDWLYH UHIXQG FODLP LQ 

FRPSOLDQFH ZLWK 7UHDVXU\ 5HJXODWLRQ � ���������� SXUVXDQW WR 6HFWLRQ �����D��  

7KH VLJQDWXUH DQG YHULILFDWLRQ UHTXLUHPHQWV FRQWDLQHG LQ 6HFWLRQV ���� DQG 

���� GHOHJDWH UXOH�PDNLQJ DXWKRULW\ WR WKH 6HFUHWDU\ WR SURPXOJDWH UXOHV IRU KRZ 

WD[SD\HUV FDQ VLJQ DQG YHULI\ WKHLU WD[ UHWXUQV� 7KH GHOHJDWLRQ RI DXWKRULW\ FDXVHV 

WKH 7UHDVXU\¶V UHJXODWLRQV WR VWDQG LQ SODFH DV ODZ� )RU WKDW UHDVRQ� WKH 6HFUHWDU\ FDQ 

FKRRVH WR GLVSHQVH ZLWK LWV IRUPDO VLJQDWXUH DQG YHULILFDWLRQ UHTXLUHPHQWV RQ WD[ 

UHWXUQV DQG ZDLYH IDXOW\ VLJQDWXUHV RU YHULILFDWLRQV QRW LQ FRPSOLDQFH ZLWK 7UHDVXU\ 

5HJXODWLRQ �� �����������E� DQG �H��  +HUH� WKH 7UHDVXU\ LQWHQWLRQDOO\ ZDLYHG LWV 

IRUPDO UHTXLUHPHQW RI FDOOLQJ IRU D SRZHU RI DWWRUQH\ WR EH DWWDFKHG WR $SSHOODQWV¶ 

FODLPV IRU UHIXQG WKDW ZHUH VLJQHG DQG YHULILHG E\ $SSHOODQWV¶ DJHQW DQG FKRVH WR  

VXEVWDQWLYHO\ LQYHVWLJDWHG $SSHOODQWV¶ LQIRUPDO FODLPV�  7KXV� WKH 6HFUHWDU\ ZDLYHG 

LWV¶ IRUPDO UHTXLUHPHQWV IRU ILOLQJ DGPLQLVWUDWLYH FODLPV IRU UHIXQGV DQG WKH ORZHU 

FRXUW HUUHG LQ JUDQWLQJ WKH 8QLWHG 6WDWHV¶ 0RWLRQ WR 'LVPLVV IRU ODFN RI VXEMHFW 

PDWWHU MXULVGLFWLRQ� 

ARGUMENT 

7KH &2)& KDV MXULVGLFWLRQ RYHU VXLWV IRU WKH UHIXQG RI WD[HV DOOHJHG WR KDYH 

EHHQ HUURQHRXVO\ RU XQODZIXOO\ DVVHVVHG RU FROOHFWHG� �� 8�6�&� � �����D����� �� 

8�6�&� � �����D����� see also Ishler v. U.S., ��� )HG� &O� ���� ��� ������� 7KH &2)& 
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LV D FRXUW RI OLPLWHG MXULVGLFWLRQ� Brown v. U.S., ��� )��G ���� ��� �)HG� &LU� ������ 

7KH 7XFNHU $FW FRQIHUV MXULVGLFWLRQ RQ WKH &2)& RYHU ³DQ\ FODLP DJDLQVW WKH 8QLWHG 

6WDWHV IRXQGHG HLWKHU XSRQ WKH &RQVWLWXWLRQ� RU DQ\ $FW RI &RQJUHVV RU DQ\ UHJXODWLRQ 

RI DQ H[HFXWLYH GHSDUWPHQW� RU XSRQ DQ\ H[SUHVV RU LPSOLHG FRQWUDFW ZLWK WKH 8QLWHG 

6WDWHV� RU IRU OLTXLGDWHG RU XQOLTXLGDWHG GDPDJHV LQ FDVHV QRW VRXQGLQJ LQ WRUW�´ �� 

8�6�&� � �����D�����  

,W LV VDLG WKDW SULRU WR ILOLQJ VXLW IRU D UHIXQG RI WD[HV� WKH WD[SD\HU VKRXOG 

FRPSOHWH WZR SUHUHTXLVLWHV� )LUVW� WKH WD[SD\HU VKRXOG ILOH DQ DGPLQLVWUDWLYH FODLP 

IRU UHIXQG ZLWK WKH ,56 SXUVXDQW WR 6HFWLRQ �����D�� DQG VHFRQG� WKH WD[SD\HU QHHGV 

WR ZDLW VL[ PRQWKV EHIRUH ILOLQJ VXLW �XQOHVV WKH ,56 KDV WDNHQ D ILQDO DFWLRQ RQ WKH 

FODLP�� see ,�5�&� � �����D����� 

6HFWLRQ �����D� VWDWHV� ³1R VXLW RU SURFHHGLQJ VKDOO EH PDLQWDLQHG« XQWLO D 

FODLP IRU UHIXQG«KDV EHHQ GXO\ ILOHG ZLWK WKH 6HFUHWDU\� DFFRUGLQJ WR WKH SURYLVLRQV 

RI ODZ LQ WKDW UHJDUG� DQG WKH UHJXODWLRQV RI WKH 6HFUHWDU\ HVWDEOLVKHG LQ SXUVXDQFH 

WKHUHRI�´ 7KH SDLULQJ UHJXODWLRQ WKDW VSHDNV WR KRZ D WD[SD\HU FDQ ILOH D FODLP IRU 

UHIXQG WR EH FRQVLGHUHG LV 7UHDVXU\ 5HJXODWLRQ � �����������  

7UHDVXU\ 5HJXODWLRQ � �����������E���� SURYLGHV�  

7KH FODLP PXVW VHW IRUWK LQ GHWDLO HDFK JURXQG XSRQ ZKLFK D FUHGLW RU 
UHIXQG LV FODLPHG DQG IDFWV VXIILFLHQW WR DSSULVH WKH &RPPLVVLRQHU RI 
WKH H[DFW EDVLV WKHUHRI� 7KH VWDWHPHQW RI WKH JURXQGV DQG IDFWV PXVW EH 
YHULILHG E\ D ZULWWHQ GHFODUDWLRQ WKDW LW LV PDGH XQGHU SHQDOWLHV RI 
SHUMXU\� $ FODLP ZKLFK GRHV QRW FRPSO\ ZLWK WKLV ZLOO QRW EH FRQVLGHUHG 
IRU DQ\ SXUSRVH DV D FODLP IRU UHIXQG� 
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7UHDV� 5HJ� � �����������E����� ³$ FODLP PD\ EH H[HFXWHG E\ DQ DJHQW RI WKH 

SHUVRQ DVVHVVHG� EXW LQ VXFK FDVH D SRZHU RI DWWRUQH\ PXVW DFFRPSDQ\ WKH FODLP�´ 

Id. � �����������H�� 

$SSHOODQWV¶ VXEPLWWHG UHIXQG FODLPV VLJQHG DQG YHULILHG E\ WKHLU DXWKRUL]HG 

DJHQW EXW GLG QRW DWWDFK D SRZHU RI DWWRUQH\� $V D UHVXOW� WKH UHIXQG FODLPV DUH QRW LQ 

FRPSOLDQFH ZLWK VXEVHFWLRQ �H�� +RZHYHU� ZKHUH WKH ,56 KDV DGMXGLFDWHG DQ 

LQIRUPDO FODLP DV LI LW ZHUH IRUPDO� WKH GRFWULQH RI ZDLYHU DSSOLHV� Martii v. U.S., 

��� )HG� &O� ��� ��� ������� Blue v. U.S., ��� )HG� &O� ��� �� ������� 8QGHU WKH 

GRFWULQH RI ZDLYHU� WKH ,56 PD\ ZDLYH FRPSOLDQFH ZLWK LWV UHJXODWRU\ UHTXLUHPHQWV 

E\ LQYHVWLJDWLQJ WKH PHULWV RI D FODLP DQG WDNLQJ DFWLRQ XSRQ LW� Angelus, ��� 8�6� 

DW ������� :DLYHU DSSOLHV ZKHQ ��� WKHUH LV FOHDU HYLGHQFH WKDW WKH &RPPLVVLRQHU 

XQGHUVWRRG WKH FODLP WKDW ZDV PDGH� HYHQ WKRXJK WKHUH ZDV D GHSDUWXUH LQ IRUP LQ 

WKH VXEPLVVLRQ DQG ��� LW LV XQPLVWDNDEOH WKDW WKH &RPPLVVLRQHU GLVSHQVHG ZLWK WKH 

IRUPDO UHTXLUHPHQWV DQG H[DPLQHG WKH FODLP� Id. 7KH 6XSUHPH &RXUW GRHV 

GLIIHUHQWLDWH EHWZHHQ UHJXODWRU\ DQG VWDWXWRU\ UHTXLUHPHQWV� KROGLQJ WKDW WKH ZDLYHU 

GRFWULQH RQO\ DSSOLHV WR UHJXODWRU\ UHTXLUHPHQWV DQG QRW VWDWXWRU\ PDQGDWHV E\ 

&RQJUHVV�  Id. DW ��� �³,QVRIDU DV &RQJUHVV KDV PDGH H[SOLFLW VWDWXWRU\ UHTXLUHPHQWV� 

WKH\ PXVW EH REVHUYHG DQG DUH EH\RQG WKH GLVSHQVLQJ SRZHU RI 7UHDVXU\ RIILFLDOV´�� 

+RZHYHU� WKH VLJQDWXUH DQG YHULILFDWLRQ UHTXLUHPHQWV IRU WD[ UHWXUQV DUH UHJXODWRU\ 

SURYLVLRQV ZLWKLQ 7UHDV� 5HJ� � ���������� WKDW DUH VXEMHFW WR ZDLYHU� 
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I. THE TRIAL COURT COMMITTED CLEAR ERROR IN 
DETERMINING THAT THE SIGNATURE AND VERIFICATION 
RE4UIREMENTS IN I.R.C. �� 6061 AND 6065 ARE 
CONGRESSIONAL MANDATES NOT SUB-ECT TO :AIVER. 

 
A. StanGaUG Rf RevieZ 

7KLV &RXUW UHYLHZV WKH &2)&¶6 OHJDO GHWHUPLQDWLRQV de novo DQG LWV IDFWXDO 

ILQGLQJV IRU FOHDU HUURU� Palladian Partners, Inc. v. U.S., ��� )��G ����� ���� �)HG� 

&LU� ����� �quoting CMS Contract Mgmt. Servs. V. Mass. Hous. Fin. Agency, ��� 

)��G ����� ���� �)HG� &LU� ������� 7KH &2)&¶V IDFWXDO ILQGLQJV DUH UHYLHZHG IRU 

FOHDU HUURU� Coast Prof’l, Inc. v. U.S., Fin. Mgmt. Sys., Inc., ��� )��G ���� �)HG� &LU� 

������ 7KH &2)&¶V GLVPLVVDO IRU ODFN RI VXEMHFW PDWWHU MXULVGLFWLRQ LV UHYLHZHG de 

novo. Id. 7KLV &RXUW¶V WDVN LV WR GHWHUPLQH ��� ZKHWKHU WKH WULDO FRXUW FOHDUO\ HUUHG LQ 

LWV GHWHUPLQDWLRQ WKDW WKH VLJQDWXUH DQG YHULILFDWLRQ UHTXLUHPHQWV DUH &RQJUHVVLRQDO 

VWDWXWRU\ PDQGDWHV QRW VXEMHFW WR ZDLYHU� DQG ��� ZKHWKHU WKH &2)& HUUHG LQ 

GLVPLVVLQJ $SSHOODQWV¶ VXLW IRU ODFN RI VXEMHFW PDWWHU MXULVGLFWLRQ IRU QRW ILOLQJ D 

IRUPDO DGPLQLVWUDWLYH FODLP IRU UHIXQG SULRU WR ILOLQJ VXLW� 

B. The SiJnatuUe anG VeUificatiRn UeTuiUePents aUe UeJulatRUy 
SURvisiRns suEMect tR ZaiveU Ey the SecUetaUy. 

7KH 6XSUHPH &RXUW KROGV� ³LI &RQJUHVV KDV H[SOLFLWO\ OHIW D JDS IRU WKH DJHQF\ 

WR ILOO� WKHUH LV DQ H[SUHVV GHOHJDWLRQ RI DXWKRULW\ WR WKH DJHQF\ WR HOXFLGDWH D VSHFLILF 

SURYLVLRQ RI WKH VWDWXWH E\ UHJXODWLRQ� 6XFK OHJLVODWLYH UHJXODWLRQV DUH JLYHQ 

FRQWUROOLQJ ZHLJKW XQOHVV WKH\ DUH DUELWUDU\� FDSULFLRXV� RU PDQLIHVWO\ FRQWUDU\ WR WKH 
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VWDWXWH�´ Chevron USA v. Nat. Res. Def., ��� 8�6� ���� ������ ������� U.S. v. Mead 

Corp., ��� 8�6� ���� ��� �������³LW FDQ VWLOO EH DSSDUHQW IURP WKH DJHQF\¶V JHQHUDOO\ 

FRQIHUUHG DXWKRULW\ DQG RWKHU VWDWXWRU\ FLUFXPVWDQFHV WKDW &RQJUHVV ZRXOG H[SHFW 

WKH DJHQF\ WR EH DEOH WR VSHDN ZLWK WKH IRUFH RI ODZ ZKHQ LW DGGUHVVHV DPELJXLW\ LQ 

WKH VWDWXWH RU ILOOV D VSDFH LQ WKH HQDFWHG ODZ�´� ³:KHQ &RQJUHVV GHOHJDWHV 

UXOHPDNLQJ DXWKRULW\ WR DQ DJHQF\� DQG WKH DJHQF\ DGRSWV OHJLVODWLYH UXOHV� WKH 

DJHQF\ VWDQGV LQ WKH SODFH RI &RQJUHVV DQG PDNHV ODZ�´ Nat’l Latino Media 

Coalition v. F.C.C., ��� )��G ���� ��� �'�&� &LU� ������  

0RUH VSHFLILFDOO\� WKH 6XSUHPH &RXUW KDV GHWHUPLQHG WKDW WD[ UHWXUQ ILOLQJ 

UHTXLUHPHQWV E\ WKH 6HFUHWDU\ DUH JLYHQ IRUFH RI ODZ ZKHUH WKHUH LV D VWDWXWRU\ JUDQW 

IURP &RQJUHVV� ,Q Helvering v. Winmill, ��� 8�6� �� ������� WKH 6XSUHPH &RXUW 

VWDWHV� ³7UHDVXU\ UHJXODWLRQV DQG LQWHUSUHWDWLRQV ORQJ FRQWLQXHG ZLWKRXW VXEVWDQWLDO 

FKDQJH� DSSO\LQJ WR XQ�DPHQGHG RU VXEVWDQWLDOO\ UHHQDFWHG VWDWXWHV� DUH GHHPHG WR 

KDYH UHFHLYHG FRQJUHVVLRQDO DSSURYDO DQG KDYH WKH HIIHFW RI ODZ�´ Id DW ���  

,�5�&� � �����D� SURYLGHV� 

³([FHSW DV RWKHUZLVH SURYLGHG E\ VXEVHFWLRQ �E� DQG VHFWLRQV ���� DQG 
����� DQ\ UHWXUQ� VWDWHPHQW� RU RWKHU GRFXPHQW UHTXLUHG WR EH PDGH 
XQGHU DQ\ SURYLVLRQ RI WKH LQWHUQDO UHYHQXH ODZV RU UHJXODWLRQV VKDOO EH 
signed in accordance with forms or regulations prescribed by the 
Secretary�´ 

�HPSKDVLV DGGHG�� &RQJUHVV¶ ZRUGLQJ LQ 6HFWLRQ ����� ³VLJQHG LQ DFFRUGDQFH 

ZLWK IRUPV RU UHJXODWLRQV SUHVFULEHG E\ WKH 6HFUHWDU\´ GHOHJDWHV DXWKRULW\ WR WKH 
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6HFUHWDU\ UHJDUGLQJ LQGLYLGXDO UHWXUQ VLJQDWXUH UHTXLUHPHQWV� +DG WKH ODQJXDJH 

VWRSSHG DW ³VKDOO EH VLJQHG�´ WKHUH ZRXOG EH QR VXFK GHOHJDWLRQ RI DXWKRULW\� ,QVWHDG� 

&RQJUHVV FRQWLQXHV ZLWK WKH SKUDVH ³LQ DFFRUGDQFH ZLWK IRUPV RU UHJXODWLRQV 

SUHVFULEHG E\ WKH 6HFUHWDU\�´ 7KLV ZRUGLQJ LV LQGLFDWLYH RI GHOHJDWLQJ WKH DXWKRULW\ 

WR DQRWKHU DJHQF\� ³:KLOH D WD[ UHWXUQ FDQ LWVHOI FRQVWLWXWH DQ DGPLQLVWUDWLYH FODLP 

IRU UHIXQG� WKH WD[ UHWXUQ PXVW ILUVW satisfy various Treasury Regulations�  Walter v. 

U.S., ��� )��G ����� ���� �)HG� &LU� ������ 1RWDEO\� WKH /RZHU &RXUW UHFRJQL]HG 

Walter DQG LWV HQWLUH MXULVGLFWLRQDO DQDO\VLV LV RQ WKH EDVLV RI FRPSOLDQFH ZLWK WKH 

YHULILFDWLRQ UHTXLUHPHQW LQ 7UHDV� 5HJ� � ����������� QRW 6HFWLRQV ���� RU ����. 

$SS[�� )XUWKHU SURRI RI WKLV GHOHJDWLRQ RI DXWKRULW\ LV &RQJUHVV¶ H[SUHVV H[FHSWLRQ 

RI VXEVHFWLRQ �E� DQG 6HFWLRQV ���� DQG ���� RXW RI WKDW VWDWXWRU\ JUDQW LQ �D� DV WR 

QRW DOORZ WKH 6HFUHWDU\ WR LVVXH UHJXODWLRQV JRYHUQLQJ WKH PDQQHU RI KRZ D 

SDUWQHUVKLS RU FRUSRUDWH UHWXUQ LV VLJQHG�  See ,�5�&� � �����D��  

7KH )LIWK &LUFXLW FRQILUPV WKLV UDWLRQDOH LQ Miller v. CIR, ��� )��G ��� ��WK 

&LU� ����� ZKHQ WKH FRXUW GLVWLQJXLVKHG EHWZHHQ DQ LQGLYLGXDO WD[SD\HU¶V VLJQDWXUH 

UHTXLUHPHQW DQG D SDUWQHUVKLS VLJQDWXUH UHTXLUHPHQW EDVHG RQ ILQGLQJ WKDW 6HFWLRQ 

���� KDG QR VWDWXWRU\ RU UHJXODWRU\ DXWKRULW\ DOORZLQJ D SDUWQHUVKLS UHWXUQ WR EH 

VLJQHG E\ DQ DJHQW ZKLOH 6HFWLRQ ���� GLG KDYH VXFK VWDWXWRU\ JUDQW RI DXWKRULW\� 

Miller, ��� )��G DW ��� �ILQGLQJ WKDW Lucas v. Pilliod Lumber co., ��� 8�6� ��� 

������ GLG QRW DSSO\��  
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6XEVHFWLRQ �E� RI 6HFWLRQ ���� LV VDLG WR SHUWDLQ WR HOHFWURQLF VLJQDWXUHV� 

DOWKRXJK WKH WH[W LV HVSHFLDOO\ LPSRUWDQW WR WKLV LVVXH�  

,�5�&� � �����E���� VWDWHV� 

7KH 6HFUHWDU\ VKDOO GHYHORS SURFHGXUHV IRU WKH DFFHSWDQFH RI VLJQDWXUHV 
LQ GLJLWDO RU RWKHU HOHFWURQLF IRUP� 8QWLO VXFK WLPH DV VXFK SURFHGXUHV 
DUH LQ SODFH� WKH 6HFUHWDU\ PD\ ±  
 

�$� Waive the requirement of a signature� RU 
�%�  3URYLGH IRU DOWHUQDWLYH PHWKRGV RI VLJQLQJ RU VXEVFULELQJ� 
 

$ SDUWLFXODU W\SH RU FODVV RI UHWXUQ� GHFODUDWLRQ� VWDWHPHQW� RU RWKHU 
GRFXPHQW UHTXLUHG RU SHUPLWWHG WR EH PDGH RU ZULWWHQ XQGHU LQWHUQDO 
UHYHQXH ODZV DQG UHJXODWLRQV�  
 
�HPSKDVLV DGGHG��  

6XEVHFWLRQ �E���� VWDWHV� 

1RWZLWKVWDQGLQJ DQ\ RWKHU SURYLVLRQ RI ODZ� DQ\ UHWXUQ� GHFODUDWLRQ� 
VWDWHPHQW� RU RWKHU GRFXPHQW ILOHG DQG YHULILHG� VLJQHG� RU VXEVFULEHG 
XQGHU DQ\ PHWKRG DGRSWHG XQGHU SDUDJUDSK ����%� VKDOO EH WUHDWHG IRU 
DOO SXUSRVHV �ERWK FLYLO DQG FULPLQDO� LQFOXGLQJ SHQDOWLHV IRU SHUMXU\� LQ 
WKH VDPH PDQQHU DV WKRXJK VLJQHG RU VXEVFULEHG�  
 
:KLOH WKH WLWOH RI VXEVHFWLRQ �E� VSHDNV WR HOHFWURQLF VLJQDWXUHV� WKH LGHRORJ\ 

ZLWKLQ WKH VXEVHFWLRQ LV XVHIXO EHFDXVH &RQJUHVV VWDWHV WKDW D VLJQDWXUH FDQ LQ IDFW 

EH ZDLYHG E\ WKH ,56 and WKDW WKH ,56 FDQ SURYLGH IRU DOWHUQDWLYH PHWKRGV RI VLJQLQJ 

RU VXEVFULELQJ� 7KHQ� DQ\ GRFXPHQW ILOHG DQG YHULILHG E\ DQ DOWHUQDWLYH PHDQV VKDOO 

EH WUHDWHG LQ WKH VDPH PDQQHU DV WKRXJK VLJQHG RU VXEVFULEHG XQGHU 6HFWLRQ �����D�� 

7KLV PHDQV &RQJUHVV LV DOORZLQJ WKH 6HFUHWDU\ D JUHDW GHDO RI DXWKRULW\ RYHU WKH 

VLJQDWXUH DQG YHULILFDWLRQV RQ WD[ UHWXUQV� 7KLV FRQILUPV WKDW WKH 6HFUHWDU\ GRHV LQ 
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IDFW KDYH WKH DELOLW\ WR ZDLYH D VLJQDWXUH UHTXLUHPHQW DQG &RQJUHVV LV JUDQWLQJ WKHP 

WKH DXWKRULW\ WR GR VR�  

,Q Brotherhood of R.R. Trainmen v. Baltimore & O.R.Co., ��� 8�6� ���� ��� 

������ WKH 6XSUHPH &RXUW ODLG RXW WKDW� ³KHDGLQJV DQG WLWOHV DUH QRW PHDQW WR WDNH 

WKH SODFH RI WKH GHWDLOHG SURYLVLRQV RI WKH WH[W� 1RU DUH WKH\ QHFHVVDULO\ GHVLJQHG WR 

EH D UHIHUHQFH JXLGH RU D V\QRSVLV� +HDGLQJV DQG WLWOHV FDQ GR QR PRUH WKDQ LQGLFDWH 

WKH SURYLVLRQV LQ D PRVW JHQHUDO PDQQHU�´ 7KH &RXUW JRHV RQ WR FRQFOXGH WKDW WKH 

³+HDGLQJ RI D VHFWLRQ FDQQRW OLPLW WKH SODLQ PHDQLQJ RI WKH WH[W� +HDGLQJV DUH WRROV 

DYDLODEOH IRU WKH UHVROXWLRQ RI D GRXEW� %XW WKH\ FDQQRW XQGR RU OLPLW WKDW ZKLFK WKH 

WH[W PDNHV FOHDU�´ Id. DW ������� 7KXV� WKH KHDGLQJ RI VXEVHFWLRQ �E� PD\ VKHG OLJKW 

RQ WKH VHFWLRQ¶V EDVLF WKUXVW� EXW LW FDQQRW OLPLW WKH SODLQ PHDQLQJ RI WKH WH[W DQG KDV 

QR SRZHU WR JLYH ZKDW WKH WH[W RI WKH VWDWXWH WDNHV DZD\ RU� YLFH YHUVD WR WDNH DZD\ 

ZKDW WKH VWDWXWH JLYHV� 7KH SODLQ ODQJXDJH ZLWKLQ �E�����$� ³WKH 6HFUHWDU\ PD\ ZDLYH 

WKH UHTXLUHPHQW RI D VLJQDWXUH´ LV FHUWDLQO\ QRW DPELJXRXV ZKLFK ZRXOG DOORZ IRU 

7UHDVXU\ LQWHUSUHWDWLRQ� See Hughes Aircraft Co. v. Jacobson, ��� 8�6� ���� ��� 

�������³ZKHUH WKH VWDWXWRU\ ODQJXDJH SURYLGHV D FOHDU DQVZHU� >WKH LQTXLU\@ HQGV 

WKHUH�´ 

1H[W� ,�5�&� � ���� SURYLGHV� 

³Except as otherwise provided by the Secretary� DQ\ UHWXUQ� GHFODUDWLRQ� 
VWDWHPHQW� RU RWKHU GRFXPHQW UHTXLUHG WR EH PDGH XQGHU DQ\ SURYLVLRQ 
RI WKH LQWHUQDO UHYHQXH ODZV RU UHJXODWLRQV VKDOO FRQWDLQ RU EH YHULILHG 
E\ D ZULWWHQ GHFODUDWLRQ WKDW LW LV PDGH XQGHU WKH SHQDOWLHV RI SHUMXU\�´ 

Case: 21-1721      Document: 32     Page: 25     Filed: 08/13/2021



�� 

�HPSKDVLV DGGHG�� 7KH ZRUGLQJ KHUH PLUURUV WKDW RI 6HFWLRQ ���� GHOHJDWLQJ 

DXWKRULW\ WR WKH 6HFUHWDU\� &RQJUHVV ZDQWV D YHULILFDWLRQ EXW JUDQWV DXWKRULW\ WR WKH 

6HFUHWDU\ IRU KRZ D UHWXUQ VKRXOG EH YHULILHG� &RQJUHVV LV FOHDU LQ WKDW &RQJUHVV 

LQWHQGV IRU UHWXUQV WR FRQWDLQ D YHULILFDWLRQ RI VRPH VRUWV RQ D UHWXUQ� KRZHYHU� how 

WKDW LV WR KDSSHQ LV GHOHJDWHG WR WKH 6HFUHWDU\� 7KXV� WKH 6HFUHWDU\ FUHDWHG UHJXODWLRQV 

RIIHULQJ GLIIHUHQW ZD\V LQ ZKLFK D WD[ UHWXUQ PD\ EH YHULILHG� 7KH 6HFUHWDU\ FDQ WKHQ 

FKRRVH WR QRW VWDQG E\ LWV¶ IRUPDO UHTXLUHPHQWV DQG LQYHVWLJDWH D IDXOW\ YHULILFDWLRQ 

QRW LQ FRPSOLDQFH ZLWK LWV¶ UXOHV� Angelus, ��� 8�6� DW ���� 

,Q Miller v. C.I.R., WKH )LIWK &LUFXLW UHYHUVHG D 7D[ &RXUW GHFLVLRQ ZKHUH WKH 

7D[ &RXUW IRXQG QR UHWXUQ ZDV ILOHG IRU WKH WD[SD\HU KXVEDQG EHFDXVH WKH WD[SD\HU 

ZLIH VLJQHG RQ EHKDOI RI KHU KXVEDQG ZLWKRXW DWWDFKLQJ D SRZHU RI DWWRUQH\� Miller, 

��� )��G DW ���� 7KH H[DFW LVVXH KHUH IRU $SSHOODQWV� 7KH )LIWK &LUFXLW IRXQG� 

³:KHUH� DV KHUH� D UHWXUQ FRPSOHWH LQ IRUP VLJQHG LQ WKH WD[SD\HU¶V QDPH E\ RQH 

SXUSRUWLQJ WR KDYH DXWKRULW\ DQG ZKR DFWXDOO\ KDG VXFK DXWKRULW\� ZDV ILOHG� ZH ILQG 

QR EDVLV IRU KROGLQJ WKDW WKLV ZDV QR VXFK UHWXUQ�´ Id. DW ���� 7KH FRXUW FRQWLQXHV� 

³7KH 7UHDVXU\¶V UHFRJQLWLRQ� WKURXJK WKH LVVXLQJ RI WKLV UHJXODWLRQ� WKDW LQ FHUWDLQ 

FLUFXPVWDQFHV FKRVHQ E\ LW VRPHRQH RWKHU WKDQ D WD[SD\HU KLPVHOI FDQ VLJQ KLV UHWXUQ 

DQG PDNH LW µWKH UHWXUQ UHTXLUHG¶ E\ WKH VWDWXWH� FDQQRW KDYH WKH HIIHFW RI FXWWLQJ 

GRZQ RU OLPLWLQJ ZKDW PD\ EH D UHWXUQ DV GHILQHG LQ WKH ODZ LWVHOI� Such a regulation 

cannot be construed by the courts as making that does not comply with its terms ‘no 
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return at all.’ The statutory grant of power to the Treasury WR LVVXH UHJXODWLRQV GRHV 

QRW WRXFK XSRQ WKH PDWWHU RI WKH H[HFXWLRQ RU PDNLQJ RI WKH UHWXUQ� EXW FRYHUV RQO\ 

WKH H[WHQW DQG GHWDLO LQ ZKLFK WKH LWHPV RI JURVV LQFRPH DQG WKH GHGXFWLRQV DQG 

FUHGLWV DQG µVXFK RWKHU LQIRUPDWLRQ IRU WKH SXUSRVH RI FDUU\LQJ RXW WKH SURYLVLRQV RI 

WKLV FKDSWHU¶ DUH WR EH VWDWHG�´ Id. �HPSKDVLV DGGHG�� 0RUHRYHU� Ballantyne v. C.I.R., 

UHVXOWV LQ WKLV VDPH ORJLF DV WKH FRXUW VWDWHV� ³:KHUH LW LV FOHDU WKDW D SUHSDUHU KDG 

DFWXDO DXWKRULW\ WR HOHFWURQLFDOO\ ILOH D UHWXUQ IRU DW WD[SD\HU� WKH 6HFUHWDU\ DFWV 

ZLWKLQ KLV GLVFUHWLRQ LQ ZDLYLQJ WKH VLJQDWXUH UHTXLUHPHQW�´ Ballantyne v. C.I.R., �� 

7�&�0� ���� �7�&� ������ $OWKRXJK WKH FRXUW LV UHIHUHQFLQJ DQ HOHFWURQLFDOO\ ILOHG 

UHWXUQ� WKH FUHHG LV WKDW WKH 6HFUHWDU\ DFWV ZLWKLQ his discretion WR waive a signature 

requirement ZKHUH DQ DXWKRUL]HG DJHQW ILOHV D UHWXUQ RQ EHKDOI RI D WD[SD\HU� 

Miller, GHFLGHG LQ ���� FRPHV DIWHU� Turks Head Club v. Broderick, D )LUVW 

&LUFXLW FDVH GHFLGHG LQ ���� LQ ZKLFK WKH /RZHU &RXUW UHOLHV� $SS[�� ,Q WKDW FDVH� D 

SULYDWH FOXE ILOHV IRU WD[ UHIXQGV RQ EHKDOI RI LWV PHPEHUV EXW GLG QRW DFFRPSDQ\ WKH 

UHIXQG FODLPV ZLWK D SRZHU RI DWWRUQH\� Turks Head Club v. Broderick, ��� )��G 

���� ��� ��VW &LU� ������ 7KH SODLQWLIIV LQ Turks Head, DUJXHG WKDW WKH ,56 ZDLYHG 

WKH WD[SD\HU VLJQDWXUH UHTXLUHPHQW EHFDXVH WKH ,56 LVVXHG ILQDO GLVDOORZDQFHV RQ 

WKH FODLPV� UHO\LQJ RQ Angelus Milling. Id DW ���� 7KH )LUVW &LUFXLW UHMHFWHG WKH 

DUJXPHQW KROGLQJ WKDW WKH WD[SD\HU VLJQDWXUH UHTXLUHPHQW FRXOG QRW EH ZDLYHG� Id. 
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:KLOH WKH /RZHU &RXUW UHOLHV RQ Turks Heads, LQ LWV¶ UXOLQJ� LW VKRXOG QRW EH VR 

KHDYLO\ UHOLHG RQ�  

,QVWHDG� Miller, VKRXOG EH IROORZHG DV LW KDV PRUH VSHFLILF IDFWV LQ FRQJUXHQFH 

ZLWK $SSHOODQWV¶ FDVH DQG UXOHV GLUHFWO\ RSSRVLWH RI Turks Head LQ IDYRU RI WKH 

WD[SD\HU� Turks Head FDQ EH IXUWKHU GLVWLQJXLVKHG IURP WKH SUHVHQW FDVH EHFDXVH WKH 

FOXE ZDV WU\LQJ WR FROOHFW D UHIXQG RQ EHKDOI RI WKH WD[SD\HUV� 7KLV LV QRW WKH FDVH 

KHUH� QRU ZDV LW WKH FDVH LQ Miller. 7KH )LUVW &LUFXLW GLVFXVVHV WKH QHHG WR SURWHFW WKH 

JRYHUQPHQW¶V LQWHUHVW DJDLQVW VRPHRQH WU\LQJ WR FROOHFW D UHIXQG IRU VRPHRQH HOVH� 

Id. DW ���� ,Q WKH LQVWDQW FDVH� $SSHOODQWV� QRW WKHLU DJHQW� DUH FROOHFWLQJ WKH UHIXQG� 

$SSHOODQWV¶ DXWKRUL]HG DJHQW� DV LQ Miller, VLJQHG RQ WKHLU EHKDOI VR WKH\ FRXOG 

FROOHFW WKHLU UHIXQG� 7KLV LV TXLWH D GLIIHUHQFH LQ VFHQDULRV� 

7KH /RZHU &RXUW IXUWKHU UHOLHV RQ WKH GHFLVLRQ RI WKH 7HQWK &LUFXLW LQ Olpin 

v. C.I.R., IRU WKH SURSRVLWLRQ WKDW WKH WD[SD\HU VLJQDWXUH UHTXLUHPHQW LV VWDWXWRU\ DQG 

WKHUHIRUH FRXOG QRW EH ZDLYHG� VWDWLQJ ³>W@KH &RGH FOHDUO\ VWDWHV WKDW� LQ RUGHU WR EH 

YDOLG� D WD[ UHWXUQ PXVW EH VLJQHG� 7KH GXW\ WR VLJQ D WD[ UHWXUQ LV RQ WKH WD[SD\HU�´ 

$SS[�� Olpin v. C.I.R., ��� )��G ����� ��������� ���WK &LU� ������ Olpin LQYROYHV 

D UHWXUQ LQ ZKLFK QHLWKHU WD[SD\HU QRU WD[ SUHSDUHU VLJQHG XQGHU SHQDOWLHV RI SHUMXU\� 

Id. �7KH WD[ UHWXUQ ZDV ILOHG PDUULHG ILOLQJ MRLQWO\ DQG QHLWKHU SODLQWLII VLJQHG WKH WD[ 

UHWXUQ� 7KH WD[ SUHSDUHU RQO\ VLJQHG RQ WKH WD[ SUHSDUHU OLQH�� 7KLV LV FHUWDLQO\ QRW 

WKH FDVH KHUH DQG VKRXOG QRW EH SHUVXDVLYH DXWKRULW\� 7KH )LIWK &LUFXLW LQ Miller 
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GLVWLQJXLVKHV EHWZHHQ D UHWXUQ KDYLQJ D IDXOW\ VLJQDWXUH �WKH LVVXH LQ WKH SUHVHQW 

FDVH� YHUVH QR VLJQDWXUH DW DOO� Miller, ��� )��G DW ���� 7KLV UDWLRQDOH LV FRQILUPHG 

LQ Doll v. C.I.R., �� 7�&�0� �&&+� ��� �7�&� ����� aff’d� ��� )��G ��� ��G &LU� 

������³Miller« LQYROYHV D FDVH ZKHUH D UHWXUQ ZDV VLJQHG LQ WKH WD[SD\HU¶V QDPH 

E\ KLV ZLIH DW KLV UHTXHVW� >7KLV FDVH GRHV@ QRW KHOS WKH SHWLWLRQHUV KHUHLQ ZKHUH 

QHLWKHU RI WKHP KDV VLJQHG WKH UHWXUQ�´�  

7KH /RZHU &RXUW KDV IRXQG ZDLYHU DSSOLHG LQ WKH FDVH RI Blue v. U.S., ��� 

)HG� &O� �� ������� ,Q WKLV FDVH� SHWLWLRQHU ILOHG ,56 )RUP ������ 5HTXHVW IRU 

$SSHDOV 5HYLHZ� Id. DW ��� $SS[���� 7KH FRXUW IRXQG WKDW WKH ,56 ZDLYHG IRUPDO 

DGPLQLVWUDWLYH UHIXQG FODLP UHTXLUHPHQWV RI 6HFWLRQ �����D� ZLWK UHVSHFW WR WKLV 

DSSHDOV IRUP ILOHG E\ SHWLWLRQHU EHFDXVH WKH\ WUHDWHG WKH IRUP DV D FODLP IRU UHIXQG� 

DQG DGPLQLVWUDWLYHO\ SURFHVVHG LW HYHQ WKRXJK WKH FODLP ZDV QRW PDGH RQ ,56 )RUP 

����;� Id. �³7KH ,56 2IILFH RI $SSHDOV SURFHVVHG 3ODLQWLII¶V 5HTXHVW )RU $SSHDO 

LQ WKH VDPH PDQQHU DV LW ZRXOG KDYH LI WKH FODLP KDG EHHQ SUHVHQWHG RQ IRUP ����;� 

WKHUHE\ HYLGHQFLQJ WKDW WKH ,56 ZDLYHG IRUPDO UHTXLUHPHQWV DV WR 3ODLQWLII¶V UHIXQG 

FODLP�´� 1RWDEO\� ,56 )RUP ������ 5HTXHVW IRU $SSHDOV 5HYLHZ GRHV QRW FRQWDLQ D 

YHULILFDWLRQ VLJQDWXUH SDUDJUDSK ZKHUH WKH WD[SD\HU LV WR VLJQ� WKH GLUHFW DUJXPHQW 

RI WKH *RYHUQPHQW RQ ZK\ $SSHOODQWV¶ FODLP IRU UHIXQG VKRXOG QRW EH DFFHSWHG DV D 

µGXO\ ILOHG¶ DGPLQLVWUDWLYH FODLP IRU UHIXQG� ,I ZDLYHU FDQ DSSO\ WR DQ ,56 )RUP 

����� WKDW GRHV QRW LQFOXGH D YHULILFDWLRQ XQGHU SHQDOWLHV RI SHUMXU\ E\ WKH WD[SD\HU� 
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WKHQ LW LV QRW ORJLFDO WKDW DQ DPHQGHG UHWXUQ ZLWK D IDXOW\ YHULILFDWLRQ FRXOG QRW DOVR 

TXDOLI\ DV DQ DGPLQLVWUDWLYH FODLP IRU UHIXQG LI WKH ,56 WUHDWHG LW DV VXFK� 

6LPLODUO\� WKH /RZHU &RXUW KDV DOVR YHWWHG WKH GRFWULQH RI ZDLYHU DJDLQVW D 

VLJQDWXUH LVVXH LQ D FDVH YHU\ VLPLODU WR WKLV RQH� See Clark v. U.S., ��� )HG� &O� ��� 

�������,Q WKLV FDVH� WKH WD[ SUHSDUHU DOVR VLJQHG WKH YHULILFDWLRQ OLQH IRU WKH 

SHWLWLRQHUV DQG GLG QRW DWWDFK D SRZHU RI DWWRUQH\ WR WKH FODLP�� 7KH ,56 LQLWLDWHG DQ 

DXGLW DIWHU UHFHLYLQJ WKH FODLP� KDG SKRQH LQWHUYLHZV ZLWK SHWLWLRQHUV� DQG JDWKHUHG 

D SOHWKRUD RI GRFXPHQWDWLRQ IURP SHWLWLRQHUV� 7KH FRXUW QRWHV� ³7KH 6XSUHPH 

&RXUW¶V GHFLVLRQ LQ Angelus Milling« LV LQVWUXFWLYH�´ Id. DW ���� 7KH FRXUW ZHQW 

WKURXJK DQ HQWLUH DQDO\VLV RQ ZKHWKHU ZDLYHU DSSOLHG WR SHWLWLRQHUV¶ FDVH QRWLQJ WKH 

,56 FDQ ZDLYH UHJXODWRU\ UHTXLUHPHQWV� Id; see also Hall v. U.S., ��� )HG� &O� ���� 

��� �������UHPDUNLQJ WKDW ZLWK UHJDUG WR WKH VLJQDWXUH LVVXH ³7KH ,56 FDQ FKRRVH 

µQRW WR VWDQG RQ >LWV@ RZQ IRUPDO RU GHWDLOHG UHTXLUHPHQWV¶ DQG SURFHHG WR LQYHVWLJDWH 

WKH PHULWV RI D FODLP�´� 8OWLPDWHO\� WKH &RXUW IRXQG ZDLYHU ZDV QRW HVWDEOLVKHG 

EHFDXVH SHWLWLRQHUV GLG QRW VKRZ DQ ³XQPLVWDNDEOH LQWHQW RQ WKH ,56¶V SDUW WR ZDLYH 

FRPSOLDQFH ZLWK WKHP EDVHG VROHO\ RQ WKH IDFW WKDW LW LQLWLDWHG DQ H[DPLQDWLRQ�´ Id DW 

���� 7KH &RXUW DOVR UHDFKHG WKH VDPH FRQFOXVLRQ LQ Hall v. U.S., ZKLOH VFUXWLQL]LQJ 

WKH VLJQDWXUH LVVXH ILQGLQJ WKDW ZDLYHU GLG QRW H[LVW EHFDXVH WKH ,56 QHYHU FRQVLGHUHG 

WKH SHWLWLRQHUV¶ FODLP RQ WKH PHULWV� Hall, ��� )HG� &O� DW ����  
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$V LOOXVWUDWHG DERYH� 6HFWLRQV ���� DQG ���� JUDQW DXWKRULW\ WR WKH 6HFUHWDU\ 

FRQFHUQLQJ WKH VLJQDWXUH DQG YHULILFDWLRQ UHTXLUHPHQWV� 7KH 6HFUHWDU\ SURPXOJDWHG 

UXOHV IRU KRZ RQH VKRXOG VLJQ DQG YHULI\ WKHLU UHWXUQV IRU VXEPLVVLRQ� 7KHVH UXOHV 

DUH UHJXODWRU\ SURYLVLRQV WR ZKLFK WKH 6HFUHWDU\ FDQ ZDLYH� 

II. THE COURT OF FEDERAL CLAIMS COMMITTED REVERSIBLE 
ERROR :HEN IT GRANTED APPELLEE¶S MOTION TO DISMISS 
ON A BASIS OF LACK OF SUB-ECT MATTER -URISDICTION. 

 
A. The GRctUine Rf ZaiveU satisfies the aGPinistUative claiP 

UeTuiUePent in  I.R.C. � 7422. 
 

,W LV ZHOO HVWDEOLVKHG WKDW WKH 7XFNHU $FW� �� 8�6�&� � �����D����� JUDQWV WKH 

&2)& MXULVGLFWLRQ RYHU WD[ UHIXQG VXLWV DJDLQVW WKH 7UHDVXU\� See Ledford v. U.S., 

��� )��G ����� ���� �)HG� &LU� ������ see also Ont. Power Generation v. U.S., ��� 

)��G ����� ���� �)HG� &LU� ������ Shore v. U.S., � )��G ���� �)HG� &LU� ������ $V 

PHQWLRQHG DERYH� WKH WD[SD\HU KDV WZR SUHUHTXLVLWHV WR H[KDXVW SULRU WR ILOLQJ VXLW� 

,�5�&� �� �����D�� �����D��  

7KHUH DUH VHYHUDO ZD\V WR VDWLVI\ WKH DGPLQLVWUDWLYH FODLP UHTXLUHPHQWV ZLWKLQ 

6HFWLRQ �����D�� RQH EHLQJ WKH GRFWULQH RI ZDLYHU� Martti, ��� )HG� &O� DW ��� �³$ 

IRXUWK H[FHSWLRQ WR WKH UHTXLUHPHQW WR ILOH D IRUPDO FODLP LV WKH ZDLYHU GRFWULQH�´�� 

6LQFH WKH YHULILFDWLRQ UHTXLUHPHQW LV UHJXODWRU\� ZDLYHU DSSOLHV WR $SSHOODQWV¶ FDVH� 
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B. ASSellants Meet The BuUGen Rf EstaElishinJ :aiveU unGeU 
AnJelus.  

 
7KH ZDLYHU GRFWULQH DSSOLHV ZKHQ� ��� WKHUH LV FOHDU HYLGHQFH WKDW WKH 

&RPPLVVLRQHU XQGHUVWRRG WKH FODLP WKDW ZDV PDGH� HYHQ WKRXJK WKHUH ZDV D 

GHSDUWXUH LQ IRUP LQ WKH VXEPLVVLRQ� ��� LW LV XQPLVWDNDEOH WKDW WKH &RPPLVVLRQHU 

GLVSHQVHG ZLWK WKH IRUPDO UHTXLUHPHQWV DQG H[DPLQHG WKH FODLP� DQG ��� WKH 

&RPPLVVLRQHU WRRN DFWLRQ XSRQ WKH FODLP� Angelus, ��� 8�6� DW ������� $SSHOODQWV 

KDYH VDWLVILHG WKH WKUHH UHTXLUHPHQWV QHHGHG LQ RUGHU WR HVWDEOLVK ZDLYHU�  

)LUVW� LW PXVW EH VKRZQ WKDW WKH &RPPLVVLRQHU LQYHVWLJDWHG DQG XQGHUVWRRG 

WKH PHULWV RI WKH FODLP� Angelus, ��� 8�6� DW ������ �³7KH &RPPLVVLRQHU¶V DWWHQWLRQ 

VKRXOG KDYH EHHQ IRFXVHG RQ WKH PHULWV RI WKH SDUWLFXODU GLVSXWH�´� 6XFK HYLGHQFH 

WKDW WKH ,56 XQGHUVWRRG WKH FODLP VXEPLWWHG PLJKW LQFOXGH VXEVWDQWLYH UHVSRQVHV WR 

WKH WD[SD\HU FODLPV� Goulding v. U.S., ��� )��G ���� ��� ��WK &LU� ������ DQG� D QRWLFH 

RI D ILQDO GHFLVLRQ RQ WKH PHULWV� Cencast Servs., L.P. v. U.S., ��� )��G ����� ���� 

�)HG� &LU� ������ Hall, ��� )HG� &O� DW ���� ,Q WKH OHWWHU GDWHG $SULO ��� ����� IURP 

WKH ,56 WR $SSHOODQWV� WKH ,56 GHPRQVWUDWHV D FOHDU XQGHUVWDQGLQJ WKDW $SSHOODQWV 

ZHUH FODLPLQJ WKH IRUHLJQ HDUQHG LQFRPH H[FOXVLRQ� WKH PHULWV RI $SSHOODQWV¶ ���� 

DQG ���� DPHQGHG UHWXUQV� $SS[������ 7KH ,56 JRHV LQWR D OHQJWK\ VXEVWDQWLYH 

UHVSRQVH RQ WKHLU UDWLRQDOH IRU GHQ\LQJ $SSHOODQWV¶ FODLPV WR VDLG H[FOXVLRQ 

GLVFXVVLQJ D SXUSRUWHG &ORVLQJ $JUHHPHQW WKDW ZDV VLJQHG ZDLYLQJ $SSHOODQWV¶ ULJKW 

WR VDLG H[FOXVLRQ� WKH $XVWUDOLDQ JRYHUQPHQW HQWHULQJ LQWR DQ DJUHHPHQW ZLWK WKH 
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8QLWHG 6WDWHV� HWF� Id. 7KHUH LV QR TXHVWLRQ WKDW ,56 $JHQW 7HG 5RDFK XQGHUVWRRG 

WKH EDVLV RI $SSHOODQWV¶ DPHQGHG UHWXUQV� 

1H[W� $SSHOODQWV PXVW VKRZ WKHUH LV DQ XQPLVWDNDEOH LQWHQW WKDW WKH 

&RPPLVVLRQHU LV ILW WR GLVSHQVH ZLWK KLV IRUPDO UHTXLUHPHQWV� Angelus, ��� 8�6� DW 

������� Hall, ��� )HG� &O� DW ������ �³WKH ,56 PXVW DW OHDVW EH DZDUH D YLRODWLRQ KDV 

RFFXUUHG EHIRUH LW FDQ LQWHQWLRQDOO\ GLVSHQVH ZLWK LWV RZQ UHJXODWLRQV�´�� Clark, ��� 

)HG� &O� DW ���� ,Q WKH ,56 VXEVWDQWLYH UHVSRQVH OHWWHU GDWHG $SULO ��� ����� ,56 

$JHQW 7HG 5RDFK VWDWHV� ³2Q ���������� \RX ILOHG )RUP ����; RU an informal claim 

IRU UHIXQG« IRU WD[ \HDU ���� DQG« IRU WD[ \HDU �����´ $SS[����� �HPSKDVLV 

DGGHG�� +HUH� ,56 LV DFNQRZOHGJLQJ $SSHOODQWV ILOHG LQIRUPDO FODLPV IRU WD[ \HDUV 

���� DQG ���� E\ VWDWLQJ LQ LWV¶ UHVSRQVH WKDW $SSHOODQWV ILOHG LQIRUPDO FODLPV IRU 

ERWK \HDUV VKRZLQJ WKH\ XQPLVWDNDEO\ LQWHQGHG WR GLVSHQVH ZLWK WKHLU UHJXODWLRQV� 

/DVW� WKH &RPPLVVLRQHU PXVW WDNH DFWLRQ XSRQ WKH FODLP� $FWLRQ WDNHQ RQ D 

FODLP GRHV QRW QHHG WR EH D ILQDO DFWLRQ� Clark, ��� )HG� &O� DW ��� �³7KH JRYHUQPHQW 

FRQWHQGV WKDW D WD[SD\HU FDQ QHYHU HVWDEOLVK ZDLYHU XQOHVV WKH ,56 KDV PDGH D 

GHFLVLRQ RQ WKH PHULWV RI WKHLU FODLP RU WDNHQ RWKHU ILQDO DFWLRQ� 7KH &RXUW 

GLVDJUHHV�´� ³$FWLRQ VKRUW RI D ILQDO GHFLVLRQ RQ WKH PHULWV PD\ EH VXIILFLHQW WR SURYH 

ZDLYHU RI D UHJXODWRU\ UHTXLUHPHQWV� VR ORQJ DV LW FOHDUO\ UHIOHFWV WKH ,56¶V LQWHQW WR 

GR VR� Id. FLWLQJ Cencast Servs, ��� )��G DW ���� �UHMHFWLQJ ZDLYHU DUJXPHQW ZKHUH 

WKH ,56 ³QHLWKHU µFRQVLGHU>HG@¶ QRU PDGH D µGHWHUPLQDWLRQ RI WKH PHULWV¶´ RI WKH 

Case: 21-1721      Document: 32     Page: 33     Filed: 08/13/2021



�� 

FODLP �HPSKDVLV VXSSOLHG���TXRWLQJ Computervision Corp. v. U.S., ��� )��G ����� 

���� �)HG� &LU� ����� DQG Goulding, ��� )��G DW ���� see also Cudahy Packing Co. 

v. U.S., ��� )��G ���� ��� ��WK &LU� ����� �H[SODLQLQJ WKDW ZKLOH ³WKHUH >ZDV@ QR 

GRXEW WKDW >WKH ,56@ KDG ZDLYHG DQ\ GHIHFW LQ WKH FODLP�´ LW ³QHHG QRW SDVV XSRQ WKH 

PHULWV RI WKH FODLP WR HVWDEOLVK ZDLYHU´�� ,W LV ³QRW HVVHQWLDO IRU HVWDEOLVKPHQW RI 

ZDLYHU WKDW WKH &RPPLVVLRQHU FRPPXQLFDWH KLV UXOLQJ RQ WKH PHULWV WR WKH WD[SD\HU�´ 

Angelus, ��� 8�6� DW ���� Hall, ��� )HG� &O� ��� �ILQGLQJ DFWLRQ FDQ LQFOXGH 

VXEVWDQWLYH UHVSRQVHV WR WKH WD[SD\HU¶V FODLP or D ILQDO GHWHUPLQDWLRQ��  

+HUH� WKH ,56 LQGLVSXWDEO\ WRRN DFWLRQ XSRQ $SSHOODQWV¶ FODLPV E\ LVVXLQJ D 

VXEVWDQWLYH SURSRVHG IXOO GLVDOORZDQFH IRU ERWK ���� DQG ����� 7KHQ� RQ -XO\ ��� 

����� WKH ,56 LVVXHG D ILQDO GLVDOORZDQFH ZLWK UHVSHFW WR WD[ \HDU ����� $SS[���� 

7KH IDFW WKDW ���� ZDV QRW LQFOXGHG LQ WKH ILQDO GLVDOORZDQFH LV LPPDWHULDO�  

C. ASSellants¶ claiPs satisfy the SuUSRse Rf filinJ an aGPinistUative 
UefunG claiP anG fit the scenaUiR Rf Zhy the GRctUine Rf ZaiveU Zas 
cUeateG. 

 
$Q DGPLQLVWUDWLYH UHIXQG FODLP LV PHDQW WR HQVXUH WKH ,56 LV JLYHQ DGHTXDWH 

QRWLFH RI WKH QDWXUH RI WKH FODLPV� DQG WKH VSHFLILF IDFWV XSRQ ZKLFK LW LV SUHGLFDWHG� 

SHUPLWWLQJ DQ DGPLQLVWUDWLYH LQYHVWLJDWLRQ DQG GHWHUPLQDWLRQ� See Computervision 

Corp., ��� )��G DW ���� �FLWLQJ Alexander Proudfoot Co. v. U.S., ��� &W� &O� ���� 

��� )��G ����� ���� �&W� &O� ������ Pennoni v. U.S., �� )HG� &O� ���� ��� 

�������³7KH SXUSRVH RI WKH IRUPDO FODLP UHTXLUHPHQW LV WR JLYH WKH ,56 DQ 
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RSSRUWXQLW\ WR UHVSRQG WR WKH WD[SD\HU¶V REMHFWLRQV�´�� 7KH LQWHQWLRQ LV WR SUHYHQW DQ 

HOHPHQW RI VXUSULVH� Computervision Corp. ��� )��G DW ����� 

7KH ILOLQJ RI $SSHOODQWV¶ LQIRUPDO FODLPV FOHDUO\ DFFRPSOLVKHG WKLV JRDO� 7KH 

,56 DJHQW XQGHUVWRRG 3ODLQWLIIV ZHUH WU\LQJ WR FODLP WKH IRUHLJQ HDUQHG LQFRPH 

H[FOXVLRQ IRU ERWK ���� DQG ����� LQYHVWLJDWHG ZKHWKHU $SSHOODQWV ZHUH HOLJLEOH IRU 

VXFK GHGXFWLRQ� DQG PDGH D FRQFOXVLRQ WKDW WKH\ GLG QRW TXDOLI\ EHFDXVH RI D 

SXUSRUWHG FORVLQJ DJUHHPHQW EHLQJ VLJQHG� 7KHUH LV DEVROXWHO\ QR VXUSULVH IRU WKH 

,56 ZLWK WKLV FXUUHQW OLWLJDWLRQ� 7KH ,56 KDG DQ RSSRUWXQLW\ WR FRPSOHWH WKHLU GXH 

GLOLJHQFH ZLWK UHVSHFW WR $SSHOODQWV¶ FODLPV DQG ZHUH SXW RQ DOHUW DV WR WKH QDWXUH RI 

$SSHOODQWV¶ FODLPV� 6R� WKH QHHG IRU D WD[SD\HU WR ILOH DQ DGPLQLVWUDWLYH FODLP IRU 

UHIXQG SULRU WR ILOLQJ VXLW LV PHW�  

7KH 6XSUHPH &RXUW IRXQGHG WKH GRFWULQH RI ZDLYHU ILQGLQJ WKDW LW LV QRW D 

SUDFWLFDO VDIHJXDUG IRU WKH &RPPLVVLRQHU WR LQYRNH WHFKQLFDO REMHFWLRQV DIWHU KH 

LQYHVWLJDWHG WKH PHULWV RI D FODLP� Angelus, ��� 8�6� DW ���� ³(YHQ WD[ 

DGPLQLVWUDWLRQ GRHV QRW DV D PDWWHU RI SULQFLSOH SUHFOXGH FRQVLGHUDWLRQV RI IDLUQHVV�´ 

Id. $FFRUGLQJO\� ZDLYHU ZDV FUHDWHG WR QRW RQO\ SURWHFW WKH &RPPLVVLRQHU DQG KLV 

UXOHV� EXW WR SURWHFW WKH WD[SD\HU WRR�  

)ROORZLQJ� FRXUWV KDYH LQWHUSUHWHG ZDLYHU IXUWKHU DV D PHDQV WR SUHYHQW ,56 

DJHQWV IURP OXOOLQJ WD[SD\HUV LQWR PLVVLQJ WKH OLPLWDWLRQV GHDGOLQH IRU ILOLQJ D FODLP 

IRU UHIXQG� Blue, ��� )HG� &O� DW �� �TXRWLQJ Computervision Corp., ��� )��G DW 
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�����³7KH FHQWUDO SXUSRVH RI WKH ZDLYHU GRFWULQH LV µWR SUHYHQW ,56 DJHQWV IURP 

OXOOLQJ WD[SD\HUV LQWR PLVVLQJ WKH >OLPLWDWLRQV@ GHDGOLQH«¶´���  

+HUH� WKH VWDWXWH RI OLPLWDWLRQV GHDGOLQH IRU $SSHOODQWV WR ILOH D FODLP IRU 

UHIXQG IRU WD[ \HDU ���� HQGHG RQ $SULO ��� ����� See ,�5�&� � ����� $SSHOODQWV 

EHOLHYHG WKDW WKHLU ���� )RUP ����; ZDV D VXIILFLHQW FODLP IRU UHIXQG EHFDXVH WKH\ 

UHFHLYHG D IXOO VXEVWDQWLYH UHVSRQVH RQ WKHLU FODLP ZLWK D SURSRVHG GLVDOORZDQFH� 

DQG ODWHU D ILQDO GLVDOORZDQFH� $SSHOODQWV KDG QR UHDVRQ WR ILOH DQRWKHU FODLP IRU 

UHIXQG FRUUHFWLQJ WKH IRUPDO HUURUV PDGH EHFDXVH WKH ,56 DFNQRZOHGJHG WKH 

LQIRUPDOLW\� FKRVH WR GLVSHQVH ZLWK WKH IRUPDOLW\ DQG HQWLUHO\ YHWWHG WKH PHULWV RI 

WKHLU LQIRUPDO ���� ����;� 7KH SUHFLVH SXUSRVH RI ZDLYHU� ,W ZRXOG EH 

IXQGDPHQWDOO\ XQIDLU DQG WULFNHU\ RQ $SSHOODQWV WR QRZ DOORZ WKH ,56 WR LQYRNH DQ 

REMHFWLRQ DIWHU WKH\ DOUHDG\ XQGHUVWRRG ERWK RI $SSHOODQWV¶ LQIRUPDO FODLPV DQG 

LQYHVWLJDWHG WKH PHULWV RI WKRVH FODLPV�   

7KXV� LI WKH &RPPLVVLRQHU LV IRXQG WR KDYH ZDLYHG WKHLU IRUPDO UHTXLUHPHQWV 

RI 7UHDVXU\ 5HJXODWLRQ �� �����������E� DQG �H� IRU D FODLP IRU UHIXQG DQG 

LQYHVWLJDWHG WKH PHULWV RI WKH WD[SD\HU¶V LQIRUPDO FODLP IRU UHIXQG� WKHQ D WD[SD\HU 

QHHG RQO\ KDYH VXEPLWWHG DQ LQIRUPDO FODLP IRU UHIXQG LQ RUGHU WR VDWLVI\ WKH 

UHTXLUHPHQW RI ,�5�&� � �����  See Computervision Corp. v. U.S., ��� )��G ����� 

���� �)HG� &LU� ����� �ILQGLQJ WKDW DQ LQIRUPDO FODLP� DV ORQJ DV LW LV WLPHO\ ZLWK 
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SXUHO\ IRUPDO GHIHFWV LV SHUPLVVLEOH LI LW IDLUO\ DSSULVHV WKH ,56 RI WKH EDVLV IRU WKH 

FODLP ZLWKLQ WKH OLPLWDWLRQV SHULRG�� 

D. In the alteUnative, the claiP filinJ UeTuiUePent is nRt a 
MuUisGictiRnal UeTuiUePent Rf a ta[ UefunG suit� sR, ASSellants¶ 
failuUe tR cRPSly Zith the fRUPal claiP filinJ UeTuiUePents cannRt 
Uesult in a GisPissal. 

 
,Q Walby v. U.S., ��� )��G ���� �)HG� &LU� ������ SODLQWLII ILOHG VXLW LQ WKH 

&2)& EDVHG RQ VHYHUDO UHIXQG FODLPV VKH SUHYLRXVO\ ILOHG� +RZHYHU� IRU WD[ \HDU 

����� KHU UHIXQG FODLP ZDV XQWLPHO\ XQGHU 6HFWLRQ �����D�� 7KH &2)& GLVPLVVHG 

WKH ���� WD[ \HDU IRU ODFN RI VXEMHFW PDWWHU MXULVGLFWLRQ EDVHG RQ 6HFWLRQ �����D�� 

2Q DSSHDO� WKLV &RXUW KHOG WKDW DQ DUJXPHQW IRU WKH WLPHOLQHVV RI WKH ���� UHIXQG 

FODLP ZDV ZDLYHG VLQFH SODLQWLII GLG QRW PDNH WKDW FKDOOHQJH� +RZHYHU� WKLV &RXUW 

ZURWH LQ dicta� 

7KHUH LV RQH DVSHFW RI WKH FRXUW
V FRQFOXVLRQ UHJDUGLQJ WKLV FODLP� 
KRZHYHU WKDW ZDUUDQWV DGGLWLRQDO H[DPLQDWLRQ� 7KH &ODLPV &RXUW 
FRQFOXGHG WKDW� EHFDXVH :DOE\
V ���� DGPLQLVWUDWLYH UHIXQG FODLP ZDV 
XQWLPHO\� SXUVXDQW WR �� 8�6�&� � �����D�� LW ODFNHG VXEMHFW PDWWHU 
MXULVGLFWLRQ RYHU WKDW FODLP� $OWKRXJK WKLV FRQFOXVLRQ LV FRUUHFW XQGHU 
RXU H[LVWLQJ FDVH ODZ� see, e.g., Stephens v. United States� ��� )��G 
����� ���� �)HG� &LU� ������ LW PD\ EH WLPH WR UHH[DPLQH WKDW FDVH ODZ 
LQ OLJKW RI WKH 6XSUHPH &RXUW
V FODULILFDWLRQ WKDW VR�FDOOHG �VWDWXWRU\ 
VWDQGLQJ� GHIHFWV²L�H�� ZKHWKHU D SDUW\ FDQ VXH XQGHU D JLYHQ VWDWXWH²
GR QRW LPSOLFDWH D FRXUW
V VXEMHFW PDWWHU MXULVGLFWLRQ� Lexmark Int’l, Inc. 
v. Static Control Components, Inc�� ��� 8�6� ���� ��� Q�� ������� see 
also Lone Star Silicon Innovations LLC v. Nanya Tech. Corp.� ��� )��G 
����� ���� �)HG� &LU� ����� �UHFRJQL]LQJ WKDW� IROORZLQJ Lexmark� LW LV 
LQFRUUHFW WR FODVVLI\ �VR�FDOOHG� VWDWXWRU\�VWDQGLQJ GHIHFWV DV 
MXULVGLFWLRQDO�� 
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7KH 7XFNHU $FW JUDQWV WKH &ODLPV &RXUW MXULVGLFWLRQ WR UHQGHU MXGJPHQW 
�XSRQ DQ\ FODLP DJDLQVW WKH 8QLWHG 6WDWHV IRXQGHG HLWKHU XSRQ WKH 
&RQVWLWXWLRQ� RU DQ\ $FW RI &RQJUHVV � � � LQ FDVHV QRW VRXQGLQJ LQ WRUW�� 
�� 8�6�&� � �����D����� $GGLWLRQDOO\� �� 8�6�&� � �����D� SURYLGHV WKDW 
WKH &ODLPV &RXUW VKDOO KDYH RULJLQDO MXULVGLFWLRQ �FRQFXUUHQW ZLWK WKH 
GLVWULFW FRXUWV� RI �>D@Q\ FLYLO DFWLRQ DJDLQVW WKH 8QLWHG 6WDWHV IRU WKH 
UHFRYHU\ RI DQ\ LQWHUQDO�UHYHQXH WD[ DOOHJHG WR KDYH EHHQ HUURQHRXVO\ 
RU LOOHJDOO\ DVVHVVHG RU FROOHFWHG�� $V VXFK� :DOE\
V IDLOXUH WR PHHW WKH 
� �����D� VWDWXWRU\ UHTXLUHPHQW RI D WLPHO\ DGPLQLVWUDWLYH FODLP IRU KHU 
���� WD[ FODLP ZRXOG QRW VHHP WR LPSOLFDWH WKH &ODLPV &RXUW
V VXEMHFW 
PDWWHU MXULVGLFWLRQ� UDWKHU� LW DSSHDUV WR EH D VLPSOH IDLOXUH WR PHHW WKH 
VWDWXWRU\ SUHFRQGLWLRQ WR PDLQWDLQ D VXLW DJDLQVW WKH JRYHUQPHQW ZLWK 
UHVSHFW WR WKRVH WD[HV� 

7KH 6XSUHPH &RXUW KDV QRW DGGUHVVHG � �����D� IROORZLQJ Lexmark� 
:H QRWH� KRZHYHU� WKDW WKH &RXUW
V PRVW UHFHQW GLVFXVVLRQ RI � �����D� 
GRHV QRW GHVFULEH LW DV �MXULVGLFWLRQDO�� See Clintwood Elkhorn Mining 
Co.� ��� 8�6� � DW ���� ������ $QG� DOWKRXJK RXU FRXUW KDV FRQWLQXHG WR 
UHIHU WR WKLV VWDWXWH DV MXULVGLFWLRQDO IROORZLQJ Lexmark� ZH KDYH QRW \HW 
DGGUHVVHG WKH LPSOLFDWLRQV RI WKDW FDVH DQG WKH PDQ\ 6XSUHPH &RXUW 
FDVHV DSSO\LQJ LW�  

,Q YLHZ RI WKH 6XSUHPH &RXUW
V JXLGDQFH LQ Lexmark � LW PD\ EH 
LPSURSHU WR FRQWLQXH WR UHIHU WR WKH DGPLQLVWUDWLYH H[KDXVWLRQ 
UHTXLUHPHQWV RI � �����D� DQG � ���� DV �MXULVGLFWLRQDO SUH�UHTXLVLWHV��  

,Q UHDFKLQJ WKLV FRQFOXVLRQ� WKH &RXUW UHOLHG RQ Arbaugh v. Y&H Corp.� 
ZKHUH� ILQGLQJ 7LWOH 9,,¶V QXPHULFDO HPSOR\HH WKUHVKROG 
QRQMXULVGLFWLRQDO� WKH 6XSUHPH &RXUW VWDWHG� 
 

µ,I WKH /HJLVODWXUH FOHDUO\ VWDWHV WKDW D WKUHVKROG OLPLWDWLRQ 
RQ D VWDWXWH¶V VFRSH VKDOO FRXQW DV MXULVGLFWLRQDO� WKHQ 
FRXUWV DQG OLWLJDQWV ZLOO EH GXO\ LQVWUXFWHG DQG ZLOO QRW EH 
OHIW WR ZUHVWOH ZLWK WKH LVVXH� %XW ZKHQ &RQJUHVV GRHV QRW 
UDQN D VWDWXWRU\ OLPLWDWLRQ RQ FRYHUDJH DV MXULVGLFWLRQDO� 
FRXUWV VKRXOG WUHDW WKH UHVWULFWLRQ DV QRQMXULVGLFWLRQDO LQ 
FKDUDFWHU�¶ 

��� 8�6� ���� ���±��� ��� 6�&W� ����� ��� /�(G��G ���� ������� 7KLV 
³FOHDU VWDWHPHQW´ UXOH ³GRHV QRW PHDQ &RQJUHVV PXVW LQFDQW PDJLF 
ZRUGV� %XW WUDGLWLRQDO WRROV RI VWDWXWRU\ FRQVWUXFWLRQ PXVW SODLQO\ VKRZ 

Case: 21-1721      Document: 32     Page: 38     Filed: 08/13/2021



�� 

WKDW &RQJUHVV LPEXHG D SURFHGXUDO EDU ZLWK MXULVGLFWLRQDO 
FRQVHTXHQFHV�´ Kwai Fun� ��� 8�6� DW ���� ��� 6�&W� ���� �LQWHUQDO 
TXRWDWLRQ PDUNV RPLWWHG�� 7KHUH LV QR VXFK FOHDU VWDWHPHQW DSSDUHQW LQ 
WKH VWDWXWHV DW LVVXH KHUH� �� 8�6�&� � �����D� DQG � �����D�� 2WKHU 
FRXUWV DOVR KDYH EHJXQ WR TXHVWLRQ ZKHWKHU WKH WLPH OLPLWV DQG 
DGPLQLVWUDWLYH H[KDXVWLRQ UHTXLUHPHQWV LQ WKHVH DQG RWKHU WD[ 
SURYLVLRQV VKRXOG FRQWLQXH WR EH GHHPHG MXULVGLFWLRQDO� See Gillespie v. 
United States� ��� )� $SS
[ ���� ���±�� ��WK &LU� ����� �ZKHWKHU � 
�����D� LV MXULVGLFWLRQDO�� Bullock v. I.R.S� ��� )� $SS
[ ��� �� Q�� ��G 
&LU� ����� �ZKHWKHU ,�5�&� � ���� LV MXULVGLFWLRQDO�� $V WR DW OHDVW RQH 
DGPLQLVWUDWLYH H[KDXVWLRQ UHTXLUHPHQW� RQH FRXUW KDV KHOG WKDW LW VKRXOG 
QRW EH GHHPHG MXULVGLFWLRQDO� See Gray v. United States� ��� )��G ���� 
��� ��WK &LU� ����� �,�5�&� � ���� ³FRQWDLQV QR ODQJXDJH VXJJHVWLQJ 
WKDW &RQJUHVV LQWHQGHG WR VWULS IHGHUDO FRXUWV RI MXULVGLFWLRQ ZKHQ 
SODLQWLIIV GR QRW H[KDXVW DGPLQLVWUDWLYH UHPHGLHV´�� cf. Duggan v. 
Comm’r of Internal Revenue� ��� )��G ����� ���� ��WK &LU� 
����� �,�5�&� � �����G����¶V ���GD\ ILOLQJ GHDGOLQH ³H[SUHVVO\ 
FRQWHPSODWHV WKH 7D[ &RXUW¶V MXULVGLFWLRQ ��� WKH ILOLQJ GHDGOLQH LV JLYHQ 
LQ WKH VDPH EUHDWK DV WKH JUDQW RI MXULVGLFWLRQ�´�� 

 
$FFRUGLQJO\� DOWKRXJK WKH &ODLPV &RXUW SURSHUO\ GLVPLVVHG :DOE\
V 
���� UHIXQG FODLP EHFDXVH VKH GLG QRW PHHW WKH SUHUHTXLVLWH IRU 
EULQJLQJ VXFK D FODLP� ZH WKLQN WKDW� XQGHU Lexmark� Arbaugh� DQG WKHLU 
SURJHQ\� WKH FRXUW OLNHO\ GLG QRW ODFN VXEMHFW PDWWHU MXULVGLFWLRQ RYHU 
WKLV FODLP� 
 

 Id� DW ��������� �IRRWQRWHV RPLWWHG��HPSKDVLV DGGHG�� $V ODLG RXW DERYH� ³$ 

VWDWXWRU\ FRQGLWLRQ WKDW UHTXLUHV D SDUW\ WR WDNH VRPH VRUW RI DFWLRQ EHIRUH ILOLQJ D 

ODZVXLW LV QRW DXWRPDWLFDOO\ µD MXULVGLFWLRQDO SUHUHTXLVLWH WR VXLW�¶´ Reed Elsevier, 

Inc. v. Muchnick, ��� 8�6� ���� ��� �������TXRWLQJ Zipes v. Trans World Airlines, 

Inc., ��� 8�6� ���� ��� �������� ,Q RUGHU IRU 6HFWLRQ �����D� WR EH D MXULVGLFWLRQDO 

OLPLWDWLRQ� &RQJUHVV PXVW FOHDUO\ VWDWH WKDW LW LV� U.S. v. Kwai Fun Wong, ��� 8�6� 

���� ��� ������� Arbaugh v. Y & H Corp., ��� 8�6� ���� ��� ������� Sevelius v. 
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Auburn Regional Medical Center, ��� 8�6� ���� ��� ������� ³>$@EVHQW VXFK D FOHDU 

VWDWHPHQW�« µFRXUWV VKRXOG WUHDW WKH UHVWULFWLRQ DV QRQMXULVGLFWLRQO�¶´ Auburn 

Regional, ��� 8�6� DW ��� �TXRWLQJ Arbaugh, ��� 8�6�� DW ����� 7KHUH LV D KLJK EDU 

WKDW PXVW EH HVWDEOLVKHG LQ RUGHU WR SURYH D VWDWXWH LV MXULVGLFWLRQDO� Kwai Fun Wong, 

��� 8�6� DW �����  

7KH ODQJXDJH LQ 6HFWLRQ ���� GHWDLOV WKH UHTXLUHPHQW WR ILOH DQ DGPLQLVWUDWLYH 

FODLP IRU UHIXQG� RU UDWKHU D WD[ UHIXQG FODLP� EHIRUH EULQJLQJ VXLW� +RZHYHU� 

&RQJUHVV PHQWLRQV QRWKLQJ DERXW ³MXULVGLFWLRQ´ LQ LWV¶ ZRUGLQJ GLUHFWO\ RU LQGLUHFWO\�  

$FFRUGLQJO\� 6HFWLRQ �����D� ³>FDQ@ QRW IDLUO\ EH UHDG WR µVSHDN LQ MXULVGLFWLRQDO 

WHUPV RU LQ DQ\ ZD\ UHIHU WR WKH MXULVGLFWLRQ RI WKH GLVWULFW FRXUWV�¶´ Reed Elsevier, 

��� 8�6� DW ��� �TXRWLQJ Zipes, ��� 8�6� DW ����� 7KXV� 6HFWLRQ �����D� LV QRQ�

MXULVGLFWLRQDO DQG LV MXVW VLPSO\ D WKUHVKROG FODLP SURFHVVLQJ UHTXLUHPHQW WR 

FRPSOHWH�  

,Q WKH VDPH ZD\� WKH 6XSUHPH &RXUW KDV LQWHUSUHWHG FRPSDUDEOH 

DGPLQLVWUDWLYH H[KDXVWLRQ SUHUHTXLVLWHV DV QRQ�MXULVGLFWLRQDO UHTXLUHPHQWV� Reed 

Elsevier, ��� 8�6� DW ��� �KROGLQJ WKDW WKH &RS\ULJKW $FW¶V UHJLVWUDWLRQ UHTXLUHPHQW 

LV D SUHFRQGLWLRQ WR ILOLQJ D FRS\ULJKW LQIULQJHPHQW FODLP WKDW GRHV QRW UHVWULFW D 

IHGHUDO FRXUW¶V VXEMHFW�PDWWHU MXULVGLFWLRQ ZLWK UHVSHFW WR LQIULQJHPHQW VXLWV�� Kwai 

Fun Wong, ��� 6� &W� ������� �KROGLQJ WKDW WKH DGPLQLVWUDWLYH H[KDXVWLRQ 

UHTXLUHPHQW LQ WKH )HGHUDO 7RUW &ODLPV $FW LV D QRQ�MXULVGLFWLRQDO UHTXLUHPHQW�� 
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Jones v. Bock, ��� 8�6� ���� ��� ������ �WUHDWLQJ WKH DGPLQLVWUDWLYH H[KDXVWLRQ 

UHTXLUHPHQW RI WKH 3ULVRQ /LWLJDWLRQ 5HIRUP $FW RI ���� �3/5$� ± ZKLFK VWDWHV WKDW 

³>Q@R DFWLRQ VKDOO EH EURXJKW ZLWK UHVSHFW WR SULVRQ FRQGLWLRQV XQGHU VHFWLRQ ���� RI 

WKLV WLWOH� RU DQ\ RWKHU )HGHUDO ODZ� E\ D SULVRQHU« XQWLO VXFK DGPLQLVWUDWLYH 

UHPHGLHV DV DUH DYDLODEOH DUH H[KDXVWHG�´�� Woodford v. Ngo, ��� 8�6� ��� �� 

�������VDPH�� Arbaugh v. Y & H Corp., ��� 8�6� DW ��� �KROGLQJ WKH VWDWXWRU\ 

PLQLPXP RI �� ZRUNHUV IRU HPSOR\HU WR EH VXEMHFW WR 7LWOH 9,, RI &LYLO 5LJKWV $FW 

RI ���� LV QRQ�MXULVGLFWLRQDO�� 

6LPLODUO\� LQ dicta, WKH �WK &LUFXLW VWDWHV GRXEW RQ D OLQH RI FDVHV FRPLQJ RXW 

RI WKHLU FRXUW VXJJHVWLQJ WKDW 6HFWLRQ �����D� LV MXULVGLFWLRQDO� Gillespie v. U.S., ��� 

)HG� $SS[� ���� ��� ��WK &LU� ������³See e.g., U.S. v. Dalm, ��� 8�6� ���� ����

��������� Green-Thapedi v. U.S., ��� )��G ���� ������ ��WK &LU� ������ Nick’s 

Cigarette city, Inc. v. U.S., ��� )��G ���� ������ ��WK &LU� �����´��  

7KH &2)& JHWV WKHLU MXULVGLFWLRQ RYHU WD[ UHIXQG VXLWV IURP WKH MXULVGLFWLRQDO 

JUDQWV LQ 6HFWLRQ �����D���� DQG 6HFWLRQ �����D����� %HFDXVH WKHUH LV QR FOHDU 

VWDWHPHQW UHJDUGLQJ MXULVGLFWLRQ FRQWDLQHG LQ WKH DGPLQLVWUDWLYH H[KDXVWLRQ 

UHTXLUHPHQWV LQ 6HFWLRQ �����D�� WKH UHTXLUHPHQWV DUH QRQ�MXULVGLFWLRQDO FODLP�

SURFHVVLQJ SUHUHTXLVLWHV WR ILOLQJ VXLW VXEMHFW WR ZDLYHU� 1RW RQO\ GLG 'HIHQGDQW 

ZDLYH WKH 6HFWLRQ �����D� DUJXPHQW E\ ILOLQJ DQ $QVZHU DQG ZDLWLQJ QHDUO\ D \HDU 
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EHIRUH ILOLQJ WKHLU 0RWLRQ WR 'LVPLVV� WKH ,56 DOVR ZDLYHG WKHLU IRUPDO FODLP 

UHTXLUHPHQWV ODLG RXW DERYH� 

CONCLUSION 

 )RU WKH UHDVRQV VWDWHV DERYH� $SSHOODQWV UHVSHFWIXOO\ UHTXHVWV WKLV &RXUW WR ��� 

UHYHUVH WKH &RXUW RI )HGHUDO &ODLP¶V GHFLVLRQ GLVPLVVLQJ WKH VXLW IRU ODFN RI VXEMHFW 

PDWWHU MXULVGLFWLRQ� ��� KROG WKDW WKH VLJQDWXUH DQG YHULILFDWLRQ UHTXLUHPHQWV DUH 

UHJXODWRU\ SURYLVLRQV� DQG ��� KROG WKDW WKH ,56 ZDLYHG WKHLU IRUPDO UHTXLUHPHQWV 

ZLWK UHVSHFW WR $SSHOODQWV¶ ���� DQG ���� UHIXQG FODLPV� 

       �V� 7LIIDQ\ 0LFKHOOH +XQW 
7LIIDQ\ 0LFKHOOH +XQW 
%$51(6 	 +817� 3//& 
���� 0F.LQQH\ $YHQXH 
8QLW ��� 
'DOODV� 7; ����� 
����� �������� 

 
       Counsel for Appellants 
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In the United States Court of Federal Claims 
No. 19-848 

Filed: December 15, 2020 
 

 
GEORGE P. BROWN, et al., 
 

Plaintiff, 
 
v. 
 
THE UNITED STATES, 
 

Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Taxpayer Signature Requirement; Waiver 
Doctrine; 26 U.S.C. § 7422; Treas. Reg. § 
301.6402-2; 26 U.S.C. § 6061; 26 U.S.C. 
§ 6065; Subject Matter Jurisdiction; 
RCFC 12(b)(1). 

 
Kathryn Nicole Magan, Magan Law, PLLC, North Richland Hills, TX, for plaintiff.  
 
Courtney Metz Hutson, U.S. Department of Justice, Tax Division, Washington, DC, for 
defendant. 
 

OPINION AND ORDER 
 
SMITH, Senior Judge 
 

This matter is before the Court on defendant’s Motion to Dismiss.  Plaintiffs, George P. 
Brown and Ruth Hunt-Brown, assert a tax refund claim for tax years 2015 and 2017 against 
defendant, seeking recovery of “federal income tax and interest erroneously paid . . . or 
erroneously assessed and collected by the Internal Revenue Service” during the course of 
plaintiffs’ employment in Australia, pursuant to the Foreign Earned Income Exclusion under 26 
U.S.C. § 911(a).  Second Amended Complaint at 1–2, ECF No. 14 [hereinafter 2nd Am. 
Compl.].  In response, defendant filed a motion to dismiss, arguing that this Court lacks subject 
matter jurisdiction over plaintiffs’ Second Amended Complaint because plaintiffs failed to 
“verify, under the penalties of perjury, the 2015 and 2017 administrative claims for refund on 
which they base this suit” and failed to properly authorize a representative to sign on their behalf.  
Motion of the United States to Dismiss the Complaint with Respect to the 2015 and 2017 Tax 
Years and Memorandum in Support Thereof at 3, ECF No. 34 [hereinafter Def.’s MTD].  For the 
reasons set forth below, defendant’s Motion to Dismiss is granted. 
 

I. Background 
 

On March 7, 2016 and January 23, 2018, plaintiffs filed their original joint federal 
income tax returns, Form 1040, with the Internal Revenue Service (“IRS”) for the 2015 and 2017 
tax years respectively, after signing both returns electronically.  See generally Def.’s MTD, Ex. 
1; Def.’s MTD, Ex. 2.  On October 3, 2018, the IRS received plaintiffs’ first amended tax return, 
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Form 1040X, for the 2015 tax year (“2015 First Amended Tax Return”), claiming a refund in the 
amount of $7,636.00.  Def.’s MTD, Ex. 3 at 1.  The 2015 First Amended Return did not contain 
the plaintiffs’ signatures, but, rather, was signed by plaintiffs’ tax-preparer, John Anthony 
Castro, without the requisite Form 2848 (“power of attorney”).  See generally id.  That same day, 
the IRS received plaintiffs’ amended tax return, Form 1040X, for the 2017 tax year (“2017 
Amended Return”), claiming a refund in the amount of $5,061.00.  Def.’s MTD, Ex. 5 at 1.  
Again, the 2017 Amended Tax Return was not signed by plaintiffs, but by Mr. Castro, and was 
not accompanied with a Form 2848.  See generally id.   

 
On November 15, 2018, the IRS issued a Letter 916C, indicating that the IRS could not 

consider plaintiffs’ refund claim for the 2015 tax year because “[their] supporting information 
was not complete.”  Def.’s MTD at 5 (citing 2nd Am. Compl., Ex. D).  That same day, Mr. 
Castro faxed the IRS a Form 2848, intending to give three individuals—himself, Tiffany 
Michelle Hunt, and Kasondra Kay Humphreys—the authority to represent plaintiff George 
Brown before the IRS for the 2014 through 2018 tax years.1  Def.’s MTD, Ex. 6 at 1.  The Form 
2848 was not signed by plaintiff George Brown but, instead, by Tiffany Michelle Hunt.  Id. at 2.  
On January 14, 2019, the IRS received plaintiffs’ second amended tax return, Form 1040X, for 
the 2015 tax year (“Second 2015 Amended Tax Return”), claiming a refund in the same amount 
as initially requested.  Def.’s MTD, Ex. 4 at 1.  Once more, the Second 2015 Amended Tax 
Return contained Mr. Castro’s, not plaintiffs’ signatures, and it was not accompanied by a Form 
2848.  See generally id.  On April 26, 2019, the IRS issued a Letter 569 (DO), proposing to 
disallow the 2015 and 2017 refunds based on plaintiffs’ purported waiver of the Foreign Earned 
Income Exclusion.  Def.’s MTD, Ex. 7 at 4.  Thereafter, on May 28, 2019, Mr. Castro submitted 
a Request for Appeals Review, Form 12203, for tax year 2017 on plaintiffs’ behalf.2  Def.’s 
MTD, Ex. 8 at 1.   

 
On June 10, 2019, plaintiffs filed their original Complaint with this Court, asserting a tax 

refund claim for tax year 2015 pursuant to the Foreign Earned Income Exclusion.  See generally 
Complaint, ECF No. 1.  On June 25, 2019, plaintiffs filed their First Amended Complaint, 
covering the same tax year.  See generally First Amended Complaint, ECF No. 6.  On September 
5, 2019, plaintiffs filed their Second Amended Complaint, expanding their refund suit to tax 
years 2016 and 2017.3  See generally 2nd Am. Compl.  On May 15, 2020, defendant filed its 
Motion to Dismiss, pursuant to Rule 12(b)(1) of the Rules of the Court of Federal Claims 
(“RCFC”), arguing that this Court lacks jurisdiction over plaintiffs’ Complaint because plaintiffs 
failed to “verify, under the penalties of perjury, the 2015 and 2017 administrative claims for 
refund on which they base this suit” and failed to properly authorize a representative to sign on 
their behalf.  Def.’s MTD at 3.  On June 12, 2020, plaintiff filed its Response to defendant’s 

 
1  The Form 2848 did not purport to apply to plaintiff Ruth Hunt-Brown.  See generally 
Defendant’s Motion to Dismiss, Ex. 6, ECF No. 34 [hereinafter Def.’s MTD, Ex. 6]. 
2  The Form 12203 did not contain plaintiffs’ signatures, but only that of John Anthony 
Castro.  Def.’s MTD, Ex. 8 at 1. 
3  On August 3, 2020, the parties filed a stipulation of dismissal without prejudice for tax 
year 2016.  See generally Stipulation for Dismissal Without Prejudice with Respect to the Tax 
Year 2016, ECF No. 40.  Consequently, a tax refund claim for the above tax year is no longer 
before the Court.  
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Motion to Dismiss, asserting that the IRS waived the taxpayer signature requirement by fully 
investigating the merits of plaintiffs’ claims.  Plaintiffs’ Memorandum in Opposition to 
Defendant’s Motion to Dismiss the Complaint at 3–4, ECF No. 35 [hereinafter Pl.’s Resp.].  On 
June 29, 2020, defendant filed its Reply, contending that the doctrine of waiver is inapplicable to 
the taxpayer signature requirement and that, even if it were, plaintiffs have not satisfied its 
requisite elements.  Reply in Further Support of the United States’ Motion to Dismiss the 
Complaint with Respect to the 2015 and 2017 Tax Years at 1–2, ECF No. 38 [hereinafter Def.’s 
Reply].  The Court held oral argument on October 20, 2020.  Defendant’s Motion to Dismiss is 
fully briefed and ripe for review. 
 

II. Standard of Review 
 

This Court’s jurisdictional grant is found primarily in the Tucker Act, which gives th is 
Court the power “to render judgment upon any claim against the United States founded either 
upon the Constitution, or any Act of Congress or any regulation of an executive 
department, . . . or for liquidated or unliquidated damages in cases not sounding in tort.”   28 
U.S.C. § 1491(a)(1) (2018).  Though the Tucker Act expressly waives the sovereign immunity of 
the United States against such claims, it is “merely a jurisdictional statute and does not create a 
substantive cause of action” enforceable against the United States for money damages.  Rick’s 
Mushroom Serv. v. United States, 521 F.3d 1338, 1343 (Fed. Cir. 2008) (citing United States v. 
Testan, 424 U.S. 392, 398 (1976)); Quimba Software, Inc. v. United States, 132 Fed. Cl. 676, 
680 (2017) (citing the same).  Instead, “a plaintiff must identify a separate source of substantive 
law that creates the right to money damages,” such as a money-mandating constitutional 
provision.  Fisher v. United States, 402 F.3d 1167, 1172 (Fed. Cir. 2005) (citing United States v. 
Mitchell, 463 U.S. 206, 216 (1983)); Loveladies Harbor. Inc. v. United States, 27 F.3d 1545, 
1554 (Fed. Cir. 1994) (en banc).   

 
Jurisdiction is a threshold issue that “must be resolved before the Court can take action 

on the merits.”  Remote Diagnostic Techs. LLC v. United States, 133 Fed. Cl. 198, 202 (2017) 
(citing Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 94 (1998)).  When a “motion to 
dismiss ‘challenges the truth of the jurisdictional facts,’” this Court “‘may consider relevant 
evidence in order to resolve the factual dispute’” and may make factual findings that are decisive 
of the jurisdictional issue.  Freeman v. United States, 875 F.3d 623, 627 (Fed. Cir. 2017) 
(quoting Banks v. United States, 741 F.3d 1268, 1277 (Fed. Cir. 2014)); Hedman v. United 
States, 15 Cl. Ct. 304, 306 (1988).  When considering a motion to dismiss for lack of 
subject-matter jurisdiction, the Court will treat factual allegations in the complaint as true and 
will construe those allegations in the light most favorable to the plaintiff.  Estes Express Lines v. 
United States, 739 F.3d 689, 692 (Fed. Cir. 2014); Oakland Steel Corp. v. United States, 33 Fed. 
Cl. 611, 613 (1995) (citing Reynolds v. Army and Air Force Exch. Serv., 846 F.2d 746, 747 (Fed. 
Cir. 1988)).  However, the plaintiff must still establish that this Court has jurisdiction over its 
claims by a preponderance of the evidence.  See Kokkonen v. Guardian Life Ins. Co. of Am., 511 
U.S. 375, 377 (1994).   
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III. Discussion 
 

A. Jurisdictional Prerequisites to Bring a Tax Refund Claim  
 

In order for this Court to have jurisdiction over a tax refund claim, 26 U.S.C. § 7422(a) 
requires that it first be “duly filed” in accordance with the following Treasury Regulation:  

 
No suit or proceeding shall be maintained in any court for the recovery of any 
internal revenue tax alleged to have been erroneously or illegally assessed or 
collected . . . until a claim for refund or credit has been duly filed with the Secretary, 
according to the provisions of law in that regard, and the regulations of the 
Secretary established in pursuance thereof.  

 
26 U.S.C. § 7422(a); see, e.g., Waltner v. Unites States, 679 F.3d 1329, 1333 (Fed. Cir. 2012) 
(“[W]hether this Court has jurisdiction over . . . refund claims depends on whether the taxpayers’ 
submissions to the IRS constitute a claim for refund.  While a tax return can itself constitute an 
administrative claim for refund, the tax return must first satisfy various Treasury Regulations.”).  
To be “duly filed,” a claim, in relevant part  
 

must set forth in detail each ground upon which a credit or refund is claimed and 
facts sufficient to apprise the Commissioner of the exact basis thereof. The 
statement of the grounds and facts must be verified by a written declaration that 
it is made under the penalties of perjury. A claim which does not comply with this 
paragraph will not be considered for any purpose as a claim for refund or credit.  

 
Treas. Reg. § 301.6402-2(b)(1) (emphasis added).  The taxpayer signature requirement 
emphasized above may be excepted “when a legal representative certifies the claim and attaches 
evidence of a valid power of attorney.”  Gregory v. United States, 149 Fed. Cl. 719, 723 (2020) 
(citing Treas. Reg. § 301.6402-2(e)) (“A claim may be executed by an agent of the person 
assessed, but in such case a power of attorney must accompany the claim.”). 
 

In this case, plaintiffs failed to sign the amended returns upon which they base this suit, 
as required by Treasury Regulation § 301.6402-2(b)(1).4  See generally Def.’s MTD, Ex. 4; Ex. 
5.  Moreover, plaintiffs’ amended returns were not accompanied by a power of attorney, 
demonstrating that Mr. Castro had the authority to sign on plaintiffs’ behalf and as required by 
Treasury Regulation § 301.6402-2(e).  Instead, Mr. Castro later submitted an improperly 
executed power of attorney but failed to include plaintiffs’ signatures within that document.  
Def.’s MTD, Ex. 6 at 1.  Based on the above, defendant argues that plaintiffs’ claims were not 
“duly filed” within the meaning of 26 U.S.C. § 7422(a), and that, as such, this Court lacks 
jurisdiction over plaintiffs’ Second Amended Complaint.  Def.’s MTD at 14.  In response, 
plaintiffs concede that they failed to comply with the taxpayer signature requirement but contend 
that the IRS waived that requirement when it investigated the merits of the amended returns.  
Pl.’s Resp. at 3–4, 9.  In its Reply, defendant asserts that the doctrine of waiver is inapplicable to 

 
4  Plaintiffs’ suit is based on the 2017 Amended Return and the Second 2015 Amended 
Return.  Second Amended Complaint at 8–9, ECF No. 14. 
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the taxpayer signature requirement and that, even if it did apply, the elements of waiver have not 
been met.  Def.’s Reply at 1–2. 
 

B. The Doctrine of Waiver and the Taxpayer Signature Requirement  
 

Under the doctrine of waiver, the IRS may waive compliance with its regulatory 
requirements by “investigat[ing] the merits of a claim and tak[ing] action upon it.”   Angelus 
Milling Co. v. Comm'r, 325 U.S. 293, 297 (1945).  Notably, the Supreme Court explicitly 
differentiated between regulatory and statutory requirements, holding that the waiver doctrine 
only applies to regulatory requirements and not statutory requirements.   Id. at 296 (“Insofar as 
Congress has made explicit statutory requirements, they must be observed and are beyond the 
dispensing power of Treasury officials.”).  The Supreme Court expanded on the purpose behind 
this distinction, stating the following regarding regulatory requirements:    

 
Congress has given the Treasury this rule-making power for self-protection and not 
for self-imprisonment.  If the Commissioner chooses not to stand on his own formal 
or detailed requirements, it would be making an empty abstraction, and not a 
practical safeguard, of a regulation to allow the Commissioner to invoke technical 
objections after he has investigated the merits of a claim and taken action upon it.  
 

Id. at 297.  Nevertheless, where the doctrine applies, the following three requirements must be 
met: (1) the IRS must have “investigated the merits of [the refund] claim,” (2) the IRS must have 
“taken action upon” the refund claim, and (3) the IRS’ determination to “dispense with” the 
formal regulatory requirements and “to examine the merits of the claim” must be 
“unmistakable.”  Gregory, 149 Fed. Cl. at 723 (citing Angelus Milling Co., 325 U.S. at 297).  
 
 Although the taxpayer signature requirement is outlined in the Treasury Regulations, it is 
also addressed in two statutes that require the Court’s attention.  Under 26 U.S.C. § 6061, “any 
return, statement, or other document required to be made under any provision of the internal 
revenue laws or regulations shall be signed in accordance with forms or regulations prescribed 
by the Secretary.”  (emphasis added).  Under 26 U.S.C. § 6065, “[e]xcept as otherwise provided 
by the Secretary, any return, declaration, statement, or other document required to be made 
under any provision of the internal revenue laws or regulations shall contain or be verified by a 
written declaration that it is made under the penalties of perjury .”  (emphasis added).   
 
 In its Response, despite the above referenced statutes, plaintiffs maintain that the 
taxpayer signature requirement can be waived because it is a regulatory requirement outlined in 
the Treasury Regulations.5  Pl.’s Resp. at 7.  Specifically, plaintiffs allege that 26 U.S.C. § 6061 

 
5  In their briefs, plaintiffs cite to Angelus Milling Co. v. Comm'r and Goulding v. United 
States in support of their waiver argument.  See generally Angelus Milling Co. v. Comm'r, 325 
U.S. 293 (1945); Goulding v. United States, 1929 F.2d 329 (7th Cir. 1991).  During oral 
argument, plaintiffs additionally cited to Blue v. United States, Martti v. United States, and Clark 
v. United States.  See generally Blue v. United States, 108 Fed. Cl. 61 (2012); Martti v. United 
States, 121 Fed. Cl. 87 (2015); Clark v. United States, 149 Fed. Cl. 409 (2020). The Court finds 
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and § 6065 do not create a statutory taxpayer signature requirement because “Congress does not 
mandate the signature of the taxpayer.”  Id.  Accordingly, plaintiffs posit that the “requirement 
that the taxpayer . . . personally signs his returns, and if they are signed by an agent, then a 
power of attorney must accompany the return” is a creation of the Secretary in Treasury 
Regulation § 301.6402-2(b)(1) and (e), and therefore can be waived.  Id.  In its Reply, defendant 
counters that 26 U.S.C. § 6061 and § 6065 plainly “create a default rule that refund 
claims . ..  must be signed by the taxpayer under the penalties of perjury”  and that “[t]he 
Secretary can [only] relax the default rule by regulation[,] as in Treas. Reg § 301.6402-2(e),” 
which “allows a refund claim to be signed on a taxpayer’s behalf by the taxpayer’s agent if it is 
accompanied by a valid power of attorney.”  Def.’s Reply at 5 (emphasis added).  Moreover, 
defendant maintains that “the [taxpayer signature] requirement is statutory in the critical sense 
that, absent regulatory modification, the default rule applies—the taxpayer himself or herself 
must sign under penalties of perjury.”  Id. at 6.  Although the Court sympathizes with plaintiffs’ 
financial hardships, after careful review of the parties’ arguments, relevant statutes, and case 
precedent, the Court finds that the taxpayer signature requirement is statutory and, therefore, 
cannot be waived.   
 
 In Turks Head Club v. Broderick, the United States Court of Appeals for the First Circuit 
(“First Circuit”) was faced with the issues presently before the Court.  See generally Turks Head 
Club v. Broderick, 166 F.2d 877 (1st Cir. 1948).  In that case, a private club sought tax refunds 
on behalf of its members but did not accompany the refund claims with a power of attorney.  Id. 
at 881.  Like the plaintiffs in this case, the Club argued that the IRS waived the taxpayer 
signature requirement because the IRS issued final disallowances on the claims, relying on the 
Supreme Court’s decision in Angelus Milling.  Id. at 882.  Ultimately, the First Circuit rejected 
the club’s argument, holding that the taxpayer signature requirement could not be waived.  Id.  
(citing Angelus Milling Co., 325 U.S. at 296) (“Candor does not permit one to say that the power 
of the Commissioner to waive defects in claims for refund is a subject made crystal-clear by the 
authorities.  The Commissioner may effectively waive certain requirements of his regulations as 
to the form and content of claims for refund.”).  Similarly, in Oplin v. C.I.R., the United States 
Court of Appeals for the Tenth Circuit (“Tenth Circuit”) addressed the taxpayer signature 
requirement and the applicability of the doctrine of waiver when a married couple failed to 
include a spouse’s signature on a joint refund claim.  Oplin v. C.I.R., 270 F.3d 1297, 1299–1300 
(10th Cir. 2001).  Utilizing 26 U.S.C. § 6061 and § 6065, the Tenth Circuit held that the taxpayer 
signature requirement is statutory and therefore could not be waived, stating that “[t]he Code 
clearly states that, in order to be valid, a tax return must be signed. The duty to sign a tax return 
is on the taxpayer.”  Id. at 1300 (emphasis added) (citations omitted).   
 
 Moreover, this Court recently addressed the taxpayer signature requirement and the 
doctrine of waiver in two seminal cases.6  In Dixon v. United States, the Court determined that 
“26 U.S.C. §§ 6011, 6061, 6065, 6402 and 7422 . . . require the taxpayer personally to sign 

 
all of plaintiffs’ citations unpersuasive as the taxpayer signature requirement and the 
applicability of the doctrine of waiver was not before the Court in any of the above cases. 
6  In addition to the case at bar, Mr. Castro was the tax preparer in Dixon v. United States 
and in Gregory v. United States.  See generally Dixon v. United States, 147 Fed. Cl. 469 (2020); 
Gregory v. United States, 149 Fed. Cl. 719 (2020). 
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every return or other document required to be filed with the IRS, unless a regulation allows 
otherwise.”  Dixon v. United States, 147 Fed. Cl. 469, 476 (2020) (emphasis added) (citations 
omitted).  Based on that finding, the Court held that the taxpayer signature requirement could not 
be waived.  Id. at 477 (citing Angelus Milling Co., 325 U.S. at 296) (“Insofar as Congress has 
made explicit statutory requirements, they must be observed and are beyond the dispensing 
power of Treasury officials.”).  Similarly, in Gregory v. United States, applying the statutory 
framework outlined in Dixon, the Court held that “[t]he taxpayer signature requirement is 
statutory in nature and thus the waiver doctrine is inapplicable.”  Gregory, 149 Fed. Cl. at 724 
(citing 26 U.S.C. §§ 6061, 6065; Angelus Milling, 325 U.S. at 296).   
 

Upon careful review of the above referenced statutes and case precedent, the Court finds 
that the taxpayer signature requirement is statutory and, therefore, cannot be waived.  
Accordingly, the Court need not address the arguments related to whether the elements of waiver 
have been met.  Additionally, while not dispositive, it is important to note that to rule otherwise 
would be inconsistent with the tax code’s purpose as the “IRS’s requirement that taxpayers sign 
under penalties of perjury enables the IRS ‘to enforce directly against a rogue taxpayer.’”  Id. 
(citing Dixon, 147 Fed. Cl. at 476 n.5) (citations omitted); See also Borgeson v. U.S., 757 F.2d 
1071, (10th Cir. 1985) (“The perjury charge based on a false return has been deemed ‘one of the 
principal sanctions available to assure that honest returns are filed.’” (internal citations omitted)).  
Consequently, the Court finds that plaintiffs’ amended returns cannot constitute a “duly filed” 
refund claim under 26 U.S.C. § 7422(a), and as a result, the Court lacks jurisdiction over 
plaintiffs’ Second Amended Complaint. 
 

IV. Conclusion 
 
 For the reasons set forth above, defendant’s Motion to Dismiss is hereby GRANTED.  
Accordingly, plaintiff’s claims are hereby DISMISSED for lack of subject-matter jurisdiction.  
The Clerk is directed to enter judgment in favor of defendant, consistent with this Opinion and 
Order. 

 
IT IS SO ORDERED. 

  

 s/ Loren A. Smith 
Loren A. Smith, 
Senior Judge 
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In the United States Court of Federal Claims 
No. 19-848 T  

Filed: January 7, 2021 
 
 
GEORGE P. BROWN and 
RUTH HUNT BROWN 
 
 

v. JUDGMENT 
 
 
THE UNITED STATES 

 
 
 

 Pursuant to the court’s Opinion and Order, filed December 15, 2020, granting defendant’s 
motion to dismiss, and the parties’ stipulation of dismissal as to defendant’s counterclaim, 

 
 IT IS ORDERED AND ADJUDGED this date, pursuant to Rule 58, that plaintiffs’ claims 
are dismissed for lack of subject-matter jurisdiction, and defendant’s counterclaim with respect to 
Tax Year 2016 is dismissed, without prejudice, with each party to bear its own costs, including 
any attorney’s fees and other expenses of this litigation with respect thereto. 
 
 
 

Lisa L. Reyes 
Clerk of Court 

 
By: s/ Debra L. Samler 

Deputy Clerk 

 
 
 
 
NOTE: As to appeal to the United States Court of Appeals for the Federal Circuit, 60 days from 
this date, see RCFC 58.1, re number of copies and listing of all plaintiffs. Filing fee is $505.00. 
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