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CERTIFICATE OF INTEREST 

As required by Federal Circuit Rule 47.4, I certify the following: 

1. The full name of every party represented by me is: Doreen Cross.

2. The party I represent, Petitioner, Doreen Cross, is the only real party in
interest.

3. There are no parent corporations or publicly held companies that own 10%
or more of the stock of any party represented by me.

4. The names of all law firms and the partners and associates that have
appeared for the party in the lower court or are expected to appear for the
party in this Court are:

Melville Johnson, P.C. 
George Melville Johnson 
Jennifer D. Isaacs 
115 West Peachtree Place, NW 
Unit 1 
Atlanta, GA 30313 

5. Other than the originating case number(s), there are no cases known to
counsel to be pending in this or any other court or agency that will directly
affect or be directly affected by this Court’s decision in the pending appeal.

6. Information required by Federal Rule of Appellate Procedure 26.1(b) and
(c): None.

Dated: April 9, 2021 /s/ Jennifer D. Isaacs  
Jennifer Duke Isaacs, Esq. 
Georgia Bar Number: 902511 
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STATEMENT OF RELATED CASES 
 

 The Petitioner and her counsel are unaware of any cases related to this 

Petition for Review. 
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STATEMENT OF JURISDICTION 
 

 This Petition for Review is an appeal from the Initial Decision issued by the 

Merit Systems Protection Board in Atlanta, GA, entered on March 2, 2020, which 

became the Final Order of the Merit Systems Protection Board on September 3, 

2020. The MSPB had jurisdiction of the case pursuant to 5 U.S.C. §7701(a) and 

8461(e), as stated in the Initial Decision. The Petitioner filed a timely Petition for 

Review with this Court on October 25, 2020. 

 The Court of Appeals for the Federal Circuit has jurisdiction over this 

Petition for Review pursuant to 28 U.S.C. §1295(a)(9) (1988). The scope of review 

is limited by statute: The court shall review the record and hold unlawful and set 

aside any agency action, findings, or conclusions found to be: (1) arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with the law; (2) 

obtained without procedures required by law, rule, or regulation having been 

followed; or (3) unsupported by substantial evidence. 5 U.S.C. §7703(c) (1988). 
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STATEMENT OF THE ISSUES 

 WHETHER THE MERIT SYSTEMS PROTECTION BOARD 

INCORRECTLY DETERMINED THAT APPELLANT WAS NOT ENTITLED 

TO A FORMER SPOUSE SURVIVOR ANNUITY BASED ON THE FEDERAL 

CIVIL SERVICE OF HER DECEASED FORMER HUSBAND.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Case: 21-1116      Document: 20     Page: 9     Filed: 04/09/2021



3 
 

STATEMENT OF THE CASE 

 On June 21, 2018, the Office of Personnel Management (“OPM”) issued a 

Final Decision to deny Petitioner’s application for a former spouse survivor 

annuity.  Petitioner received the Decision via Certified Mail on July 11, 2018.  On 

August 8, 2018, Petitioner timely filed her appeal to the Merits Systems Protection 

Board (“MSPB”).  On September 6, 2018, OPM notified the Board that it 

rescinded its Final Decision and would reexamine the matter.  As a result, on 

September 7, 2018, Administrative Judge Jeffrey S. Morris issued an Initial 

Decision dismissing Petitioner’s appeal for lack of jurisdiction.   

 On August 2, 2019, OPM issued a reply to Petitioner’s Request for 

Reconsideration which affirmed the Decision finding that Petitioner was not 

entitled to former spouse annuity benefits and finding that Petitioner had been 

overpaid $1,241.73.  On September 8, 2019, Petitioner timely filed her Appeal to 

the MSPB.  On September 11, 2019, Administrative Judge Morris issued an 

Acknowledgement Order.    

 On February 27, 2020, Petitioner had a telephonic hearing before 

Administrative Judge Morris.  On March 2, 2020, Administrative Judge Morris 

issued his Initial Decision denying Petitioner’s claim for the former spouse 

survivor annuity and remanding the issue of overpayment alleged by OPM.  

Administrative Judge Morris did not doubt Mr. Cross’s intention for Petitioner to 
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receive the former spouse survivor annuity but determined he was still obligated to 

uphold OPM’s denial based on Mr. Cross’s failure to re-elect the former spouse 

survivor annuity for Petitioner in the approximately six (6) months between their 

divorce and Mr. Cross’s death. 

 Petitioner requested and was granted several extensions to file a Petition for 

Review with the Board.  On August, 4, 2020, Petitioner filed for a final extension 

which was granted on August 5, 2020.  The Order stated that Petitioner may file a 

Petitioner for Review on or before September 3, 2020 or the March 2, 2020 Initial 

Decision would remain the final decision of the Board and further rights of appeal 

must be exercised in accordance with the provisions as stated in that initial 

decision.  Ultimately, the Board’s decision became final on September 3, 2020, 

and Petitioner filed her Petition for Review in this Court on October 25, 2020.   
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STATEMENT OF FACTS 

 Petitioner is the surviving former spouse of Wayne Cross, who was 

employed by the Department of the Navy and covered by the Federal Employees 

Retirement System (“FERS”).  Appx62.  Petitioner and Mr. Cross were married on 

August 3, 1982, and they legally separated on or about April 21, 1998.  Appx45.  

At the time of separation, Mr. Cross was employed by W.O. Blackstone, a private 

company.  Appx54.  At the time of separation, Petitioner and Mr. Cross reached 

agreements with respect to their financial obligations, the division of their 

property, and the responsibilities for the care and raising of their daughter.  

Appx45-61.  At that time, Mr. Cross was not a Federal employee.  Appx54.    

In the early 1990s, Mr. Cross was part of one of the final Reduction in Force 

(RIF) layoffs from the Department of the Navy, due to the closure of the 

Charleston Naval Shipyard.  He worked in the private sector for a number of years, 

both before and after separating from Petitioner, and then Mr. Cross became 

reemployed by the Federal Government. Mr. Cross retired from federal service on 

or about May 9, 2005 and indicated on his retirement application a maximum 

survivor annuity for Petitioner.  Appx62.  At the time of Mr. Cross’ retirement, he 

and Petitioner had been legally separated for approximately seven (7) years.  

Despite their separation, each year, upon receiving his notice of election from the 

Office of Personnel Management (“OPM”), Mr. Cross maintained his election for a 
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reduced annuity in order to provide a maximum survivor annuity for Petitioner, his 

then-spouse and the mother of his child.  After legally separating in 1998, 

Petitioner and Mr. Cross never reunited.   

In or about December, 2014, Mr. Cross again maintained the same election 

that he had for the previous nine years – electing a reduced annuity to provide the 

maximum survivor benefit for Petitioner.  The couple divorced on March 27, 2015.  

Appx67.  A few months later, Mr. Cross died on September 23, 2015.  Appx70.  In 

the time between Petitioner and Mr. Cross’ divorce, and Mr. Cross’ death, OPM 

did not send Mr. Cross the information needed for him to elect a benefit for his 

former spouse.  The time between the couple’s divorce and Mr. Cross’ passing was 

simply too short for this Election notice to have been sent.  As a result, Mr. Cross 

passed not only before being provided the opportunity to affirmatively elect a 

benefit for his then-former spouse, but also before he even learned that he needed 

to re-elect a benefit for his former spouse.     

 On November 9, 2015, Petitioner filed an Application for Death Benefits.  

Appx71.  On September 12, 2016, OPM issued an initial decision denying 

Petitioner’s application.  Appx75.  On October 12, 2016, Petitioner submitted a 

Request for Reconsideration to OPM.  Appx77.  Almost two years later, on June 

21, 2018, OPM issued a Final Decision to deny Petitioner’s application for a 

former spouse survivor annuity.  Appx78.  Petitioner received the Decision via 
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Certified Mail on July 11, 2018.  On August 8, 2018, Petitioner timely filed her 

appeal to the Merit Systems Protection Board (“MSPB”).  On September 6, 2018, 

OPM notified the Board that it rescinded its Final Decision and would reexamine 

the matter.  As a result, on September 7, 2018, Administrative Judge Jeffrey S. 

Morris issued an Initial Decision dismissing Petitioner’s appeal for lack of 

jurisdiction.   

 On August 2, 2019, OPM issued a reply to Petitioner’s Request for 

Reconsideration which affirmed the Decision finding that Petitioner was not 

entitled to former spouse annuity benefits and finding that Petitioner had been 

overpaid $1,241.73.  Appx81.  On September 8, 2019, Petitioner timely filed her 

Appeal to the MSPB.  Appx18.  On September 11, 2019, Administrative Judge 

Morris issued an Acknowledgement Order.  Appx18.     

 On February 27, 2020, Petitioner had a telephonic hearing before 

Administrative Judge Morris.  Appx19.  On March 2, 2020, Administrative Judge 

Morris issued his Initial Decision denying Petitioner’s claim for the former spouse 

survivor annuity and remanding the issue of overpayment alleged by OPM.  

Appx1.  Administrative Judge Morris noted that he did not doubt Mr. Cross’s 

intention for Petitioner to receive the former spouse survivor annuity but 

determined he was still obligated to uphold OPM’s denial based on Mr. Cross’s 

failure to re-elect the former spouse survivor annuity for Petitioner in the 
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approximately six (6) months between their divorce and Mr. Cross’s death.  

Appx5-6. 

 Petitioner requested and was granted several extensions to file a Petition for 

Review with the Board.  See Appx21-42.  On August, 4, 2020, Petitioner filed for a 

final extension which was granted on August 5, 2020.  Appx40-44.  The Order 

stated that Petitioner may file a Petition for Review on or before September 3, 

2020, and that if Petitioner did not do so, the March 2, 2020 Initial Decision would 

remain the final decision of the Board and further rights of appeal would need to be 

exercised in accordance with the provisions as stated in that initial decision.  Appx 

42-43.  Ultimately, Petitioner elected her second option of appeal with this Court 

and filed her Petition for Review on October 25, 2020. 

SUMMARY OF THE ARGUMENTS 

As a preliminary matter, this Court has jurisdiction over the appeal in 

question.  Throughout the majority of this process, Petitioner has acted pro se and 

did not retain counsel until March 11, 2021.  Petitioner reasonably relied on the 

extensions granted by the Clerk of the Board which provided that she had until 

September 3, 2020, to file her Petition for Review with the Board.1  Based on the 

language of the August 5, 2020, Order issued by the Clerk of the Board, Petitioner 

 
1 In the March 3, 2021 Order, this Court presumes that the Clerk of the Board was acting under a proper delegation 
of authority from the Board to grant a request for an extension of time under section 7701(e)(1)(A). 
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reasonably believed that the Initial Decision did not become final until September 

4, 2020 and pursued her further right of appeal to this Court rather than to the 

Board.  Appx42-43.  Petitioner filed her timely appeal with this Court on October 

25, 2020.  

The denial of Petitioner’s application for former spouse survival benefits 

was based on the absence of Mr. Cross’s re-election of benefits for Petitioner 

following their March, 2015, divorce and prior to his death in September, 2015.  In 

denying Petitioner’s request for benefits, OPM ignored Mr. Cross’s clear intent to 

provide for Petitioner as evidenced by his election for the maximum surviving-

spouse annuity upon his retirement in 2005, seven (7) years after the couple 

separated, and his continued election to receive a reduced annuity to provide for a 

maximum survivor annuity for the next nine (9) years following his retirement.  

Appx62.      

 Contrary to the Administrative Judge’s interpretation, evidence of intent to 

provide a spousal annuity following divorce is a well-established basis for the 

entitlement of a former surviving spouse annuity in circumstances such as the 

instant case.  The Initial Decision does not doubt that Mr. Cross intended to 

provide the former spouse annuity for Petitioner based on the testimony of 

Petitioner and her daughter.  Appx5.  Moreover, the Initial Decision failed to 

consider the fact that post-divorce, pursuant to 5 C.F.R. § 831.612(d)(1), and 5 
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U.S.C. § 8417(b)(2), an annuitant has two (2) years to re-elect providing a former 

surviving spouse annuity.  This Court has held in similar cases that the intent of an 

annuitant to continue providing former spouse annuity following divorce serves as 

convincing evidence to support the entitlement when the annuitant dies prior to the 

expiration of the two (2) year re-election period. 

ARGUMENT AND CITATION TO AUTHORITY 

A. Standard of Review 

Under 5 U.S.C. § 7703(c), the United States Court of Appeals for the 

Federal Circuit “shall review the record and hold unlawful and set aside any 

agency action, findings, or conclusions found to be: (1) arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with the law; (2) obtained 

without procedures required by law, rule, or regulation having been followed; or 

(3) unsupported by substantial evidence.” Furthermore, the employee or applicant 

shall have the right to have the facts subject to trial de novo by the reviewing court. 

B. This Court Has Jurisdiction Over This Timely Filed Petition. 

1. The Board May Extend the Date on Which the Initial Decision Becomes 
Final 
 

The Initial Decision issued by Administrative Judge Morris on March 2, 

2020 advised Petitioner of her Appeal options including the ability to file a Petition 

for Review with the Board or to file a Petition for Review with this Court.  

Petitioner acted pro se until March 11, 2021.  Petitioner has been diligently 
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pursuing her entitlement to a former spouse survivor annuity since November 2015 

and traversing the complicated waters of the appeals process without the benefit of 

counsel for over five (5) years.  Courts have often recognized the difficulty of the 

legal process without the assistance of legal counsel and have been inclined to 

provide pro se parties with the benefit of the doubt.  With that in mind, Petitioner 

timely requested extensions of time to file a Petition for Review to the Board and 

should ultimately be found to have timely filed her appeal with this Court. 

Pursuant to 5 U.S.C. §7701(e)(1)(A), Petitioner had thirty (30) days 

following the Initial Decision becoming final to file a Petition for Review to the 

Board.  5 U.S.C. §7701(e)(1)(A) specifically contemplates that the Board, for good 

cause shown, may extend the 30-day period referred to in Subparagraph A.  

Furthermore, 5 U.S.C. §7701(e)(1) provides that the conditions contemplated in 

Subparagraphs A and B will prevent the decision from becoming final.  

Specifically, 5 U.S.C. §7701(e)(1) provides that the decision “shall be final unless” 

one of the conditions in Subparagraph A or B applies.  Petitioner filed for and was 

granted several extensions to file her Petition for Review with the Board.  When 

Petitioner filed for and was granted extensions by the Clerk of the Board, she 

reasonably believed that the Initial Decision did not become final until September 

4, 2020 based on the August 5, 2020 Order.  Further, Petitioner reasonably 

believed that as a result of the extensions that her opportunity to file an appeal with 
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this Court was likewise extended. 

2. Petitioner Reasonably Believed All of Her Deadlines Were Extended.      

Instead of filing a Petition for Review before the Board, Petitioner opted for 

her other avenue of appeal via 5 U.S.C. §7703(b)(1)(A) to this Court.  Based on the 

August 5, 2020 Order, Petitioner believed that the Initial Decision became final on 

September 4, 2020 and that was the date she relied upon in exercising her other 

avenue of appeal to this Court.  Moreover, nothing in the Order or previous Orders 

granting extensions for Petitioner to file a Petition for Review before the Board 

indicated to Petitioner that she had lost her right to appeal to this Court as a result 

of the extensions.  In fact, the Order specifically stated that if a petition was not 

filed by September 3, 2020, the initial decision would remain the final decision of 

the Board and any further right of appeal must then be exercised in accordance 

with the provisions as stated in the initial decision.  Petitioner understood this to 

mean that September 4, 2020 was the date the decision became final and thus 

started the sixty (60) day clock for her to file an appeal with this Court.  Nothing in 

any of the Orders granting Petitioners requests for an extension of time to file a 

Petition for Review indicated that her time to file an appeal in this Court was not 

also extended.  In fact, the MSPB Initial Decision clearly provided that the 

deadline to file in Federal Court ran from the date the Initial Decision became 

final, and that the Initial Decision would not be become final until the deadline to 
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file a Petition for Review had passed.  As the Court identified in its March 2, 2021 

Order, Petitioner’s appeal was timely received if the Board’s decision did not 

become final until September 4, 2020.  

3. Denying Jurisdiction Improperly Limits the Board’s Authority.  

5 U.S.C. §7701(e)(1)(A) provides no limits on the Board’s ability to extend 

the 30-day period for filing a Petition for Review, beyond that the extension must 

be “for good cause shown.”  If the extension of time to file a Petition for Review 

were determined to not also extend the deadline for filing an appeal in this Court, 

in situations where, like here, the Board extended the deadline for a Petition for 

Review more than 60 days Petitioners would be unable to timely file appeals in 

this Court.  Pursuant to 5 U.S.C. §7703(b)(1)(A), a Petitioner can only petition for 

review of a “final order or decision of the Board.”  If Petitioner was required to file 

within 60 days of the original, not-extended, date upon which the Board’s decision 

would have become final, Petitioner would not have been able to properly file an 

appeal as the Board’s decision would not yet be final, and therefore not ripe for 

appeal to this Court.  A determination that the Board’s extension of the time for 

filing a Petition for Review, and thus the date that the Initial Decision would 

become final, does not extend the deadlines to file in this Court would improperly 

limit the Board’s ability to extend deadlines for good cause shown.   
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4. A Finding of Jurisdiction is in the Interest of Public Policy.     

 Finally, this Court should be found to have jurisdiction over Petitioner’s 

appeal as a matter of public policy.  This Court does not deny that the Clerk of the 

Board was acting within delegated authority to provide the extensions of time for 

which Petitioner had to file a Petition for Review to the Board.  Petitioner 

reasonably relied on these extensions to have also been applied to her ability to file 

an appeal to this Court based on the appeal options identified in the Initial 

Decision.  Assuming arguendo that the Orders granted by the Clerk of the Board 

were not intended to be an extension of the normal tolling process to appeal to this 

Court, Petitioner did not receive proper notice of the change in her rights to appeal.  

If the Initial Decision became final on April 6, 2020, Petitioner’s deadline to file an 

appeal with this Court would have been on or around June 5, 2020.  It is hard to 

imagine that Petitioner would have had the right to file a Petition for Review with 

the Board until September 3, 2020 but would have lost her right to file an appeal 

with this Court nearly three (3) months prior.   

C. The Administrative Judge’s Determination that Petitioner was Not 
Entitled to Former Spouse Survivor Benefits was Not in Accordance 
with the Law. 
 
5 U.S.C. § 8417(b) governs the election of reduced or partially reduced 

annuity to provide a former spouse annuity at the time of retirement.  5 U.S.C. § 

8419(b)(1)(B) provides that a reduction in annuity to provide for a former spouse 
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annuity will terminate on the first day of the month after the former spouse 

remarries before age 55 or dies, or the former spouse’s eligibility for a former 

spouse annuity terminates under the terms of a qualifying court order unless the 

retiree elects, within 2 years after the former spouse’s death or remarriage, to 

continue the reduction to provide or increase a former spouse annuity. 

Here, Mr. Cross clearly elected a reduced annuity to provide for Petitioner at 

the time of his retirement in 2005.  At the time of his retirement in 2005, Mr. Cross 

and Petitioner had been separated for approximately seven (7) years.  Following 

his 2005 retirement, Mr. Cross continued to receive a reduced annuity to provide 

for Petitioner for approximately ten (10) years until his death in September 2015.  

The couple legally divorced in March 2015, and Mr. Cross continued to receive a 

reduced annuity leading to his death in September 2015.  Mr. Cross’ first 

opportunity to elect a reduced annuity for his former spouse, as opposed to his 

existing spouse, would have occurred in the late fall of 2015.  Unfortunately, Mr. 

Cross passed away before having the opportunity to make this election.     

Further, the U.S. Court of Appeal Federal Circuit has consistently upheld 

former spouse survivor annuity benefits in circumstances such as the case at bar 

wherein the annuitant has clearly intended for their former spouse to receive the 

benefit but died prior to making the statutory re-election.  

In Brush v. OPM, the circumstances are almost identical wherein the Court 
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found that Ms. Brush was entitled to a former spouse survivor annuity. 982 F.2d 

1554 (Fed. Cir. 1992).  The Brushes were married when Mr. Brush elected a 

reduced annuity for his surviving spouse upon his retirement in 1984.  In 1987, the 

Brushes divorced, however, their divorce decree did not contemplate the surviving 

spouse annuity or benefits.  Mr. Brush passed away in September 1989 and Ms. 

Brush filed for survivor benefits in October 1989.  Per 5 C.F.R. 831.612(d)(1), in 

order to provide former spouse survivor annuity, Mr. Brush needed to submit a 

written election to provide former spouse survivor annuity for Ms. Brush within 

two years of their divorce.  When Mr. Brush passed away, there was still remaining 

time within the two-year period that he could have restated his election for former 

spouse annuity.  The Court found that the happenstance of Mr. Brush’s death was 

not persuasive to find deficient his lack of former spouse annuity election because 

all economic requirements were met as he continued to receive a reduced annuity 

following his divorce and leading up to his death. Id. at 1563. In fact, the Court 

opined that the government should not be permitted to escape an obligation 

intended by Congress where money has been appropriated and substantive 

economic requirements have been met. Id. At 1564. 

Likewise, in Vallee v. OPM, the Court held that in order to authorize 

payment of a survivor annuity where the retiree was now deceased, there must 

exist sufficient evidence to show that the retiree intended the survivor annuity for 
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their former spouse.  58 F.3d 613 (Fed. Cir. 1995).  The deceased retiree’s intent 

was determined based upon his decision to decline restoration of his full annuity 

following his divorce.  Id. at 616.  In Vallee, the federal employee retired in 1982 

and elected a reduced annuity to provide for his spouse.  The couple divorced in 

1984, however, the retiree declined to restore his full annuity following the divorce 

and instead continued to receive a reduced annuity until his death in 1992. Id. at 

615.  Here, the Court also noted OPM’s failure to provide statutory notice of the 

requirement of re-election following divorce.  Id. 

In Wood v. OPM, the Court addressed the statutory obligation for OPM to 

provide notice of election rights to the affected employee on an annual basis and 

noted that failure to provide the requisite notice combined with evidence of intent 

entitled a former spouse to the annuity. 241 F.3d 1364 (Fed. Cir. 2001).  The Court 

provided that if the required notice is not provided, OPM cannot deny the annuity 

even if the election has not been made during the applicable time period, as long as 

there was evidence that the employee wished for his former spouse to receive the 

annuity.  Id. at 1367.   

Here, OPM has asserted that Mr. Cross received annual notices relating to 

his annuity which should have provided notice of the statutory requirement to re-

elect a reduced annuity to provide for his former spouse.  However, this contention 

fails to address the fact that Mr. Cross died within six (6) months of his legal 
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divorce from Petitioner and did not receive the requisite statutory notice regarding 

the need to re-elect the reduced annuity to provide for Petitioner following his 

divorce but prior to his death.  At the time Mr. Cross received his 2014 Statutory 

Notice, assuming he did, in fact, receive it, he and Petitioner were still married.  

There was no former spouse to make an election for at that time.  OPM failed to 

present any evidence that annual notices were actually sent to Mr. Cross and did 

not contest the fact that Mr. Cross did not receive any notice of the need for 

reelection in the timeframe following his divorce but prior to his death.  

In Hairston v. OPM, the Court found that the annual notice requirement was 

not effectively provided when the notice failed to inform the retiree of the need to 

affirmatively elect a former spouse annuity.  318 F.3d 1127 (Fed. Cir. 2003).  Mr. 

Hairston retired in 1980 and the couple divorced in 1984, although the final 

judgment of dissolution was not entered until 1987.  The Court explained that Mr. 

Hairston first received notice of the need to re-elect in December 1986, 

approximately four (4) months prior to the finalization of the divorce decree.  Mr. 

Hairston received annual notices until 1994 but never explicitly elected to provide 

Ms. Hairston with the survivor annuity following their divorce.  However, OPM 

notified Mr. Hairston of his option to restore his full annuity payments following 

his divorce, but Mr. Hairston did not make such a request and did not object to 

continued receipt of reduced payments following his divorce.  Id. At 1129.  
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Ultimately, the Court held that OPM must pay a survivor annuity if the following 

occurs: (1) the statutorily required notice is ineffective; and (2) the evidence shows 

that the employee intended to provide a former spouse annuity. Id. at 1130.  In 

Hairston, the Court explained that the Board did not contest Mr. Hairston’s intent 

to provide Ms. Hairston a survivor annuity and that the remaining issue was 

whether the first relevant notice received by Mr. Hairston was confusing and 

therefore ineffective.  The Court further opined that it did not consider the 

suitability of the notice provided to Mr. Hairston prior to the finalization of his 

divorce and noted that it is the first notice received after the finalization of divorce 

which is critical because it is at that point at which the employee’s election rights 

to provide a former spouse annuity begin. Id. at 1131.  The Court concluded that 

because there was sufficient evidence to prove that Mr. Hairston intended to 

provide a former spouse annuity and the first notice following the finalization of 

the divorce was ineffective, Ms. Hairston was entitled to receive the former spouse 

survivor annuity. Id. 

In Petitioner’s case, Mr. Cross never received any notice of the need to re-

elect a surviving spouse annuity following his divorce and prior to his death.  As 

previously discussed, the Cross’s divorce was finalized in March 2015 and Mr. 

Cross passed away in September 2015.  Mr. Cross received nothing from OPM 

following his divorce which would have put him on notice that he needed to 
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affirmatively re-elect to provide a former spouse survivor annuity for Petitioner.  

Furthermore, Administrative Judge Morris explained in his Initial Decision that it 

was apparent based on the evidence that Mr. Cross intended for Petitioner to 

receive a former spouse survivor annuity. 

The factual background found in Simpson v. OPM is incredibly similar to the 

instant case, and the Court in Simpson once again found that a former spouse was 

entitled to the annuity. 347 F.3d 1361 (Fed. Cir. 2003).  In Simpson, the couple 

separated in 1987, and upon Mr. Simpson’s retirement in 1988, he elected reduced 

annuity benefits for himself to provide for Ms. Simpson.  Id. at 1361-62.  The 

couple amicably divorced in 1993 and Mr. Simpson continued to receive a reduced 

annuity until his death in June 1994.  Id.  When Ms. Simpson applied for a former 

spouse survivor annuity in August 1994, she was denied on the basis that the 

election of survivor benefits automatically terminated upon her divorce and that 

Mr. Simpson had not affirmatively re-elected benefits for her.  The Administrative 

Judge in Simpson similarly found persuasive testimony from friends and relatives 

that Mr. Simpson would have wanted to elect a survivor benefit for Ms. Simpson, 

irrespective of the couple’s divorce. Id. at 1362.  The Court determined that OPM’s 

notice was legally deficient because it failed to adequately inform Mr. Simpson 

that if he intended that his former spouse continue to receive an annuity, he must 

make a new election within two years of their divorce. Id. at 1364.  Moreover, the 
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Court found that OPM’s notices of record failed to comply with the statutory 

requirement of notice because an annuitant who elects an annuity for his spouse 

while married reasonably expects that he has complied with the statute sufficiently 

to cause the annuity to be paid on his death. Id.  At the time of divorce, Mr. 

Simpson had already made an election but he did not make the election after his 

divorce and the OPM notice did not indicate that he needed to make a reelection. 

Id.  The Court noted that while the undated notices contained a section regarding 

survivor annuity benefits, each of the notices was legally deficient because they did 

not contain a statement that pre-divorce election would automatically terminate 

upon divorce and inform a retiree of the need to make a new election for a former 

spouse. Id. at 1365.  Finally, the Court noted that Mr. Simpson, being deceased, 

was no longer able to make the reelection himself and therefore the Board was 

instructed to order OPM to grant Ms. Simpson the former spouse survivor annuity 

as if Mr. Simpson had made a timely reelection. Id. at 1367. 

There is substantial case law to support Petitioner’s entitlement to a former 

spouse survivor annuity based on the clear intent of Mr. Cross during his lifetime, 

and the failure of OPM to provide adequate notice of the need to make a reelection 

following his divorce.  OPM failed to proffer any evidence that it complied with 

the statutory notice requirement following the Cross’s divorce.  Furthermore, in the 

Initial Decision, the Administrative Judge does not question Mr. Cross’s intent to 
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provide for Petitioner following their separation and subsequent divorce.  

Petitioner should not be denied a former spouse survivor annuity on the basis of 

Mr. Cross’s untimely death shortly after the finalization of their divorce. 

CONCLUSION 

 WHEREFORE, for the aforementioned reasons, Petitioner respectfully 

requests that the Initial Decision of the MSPB be reversed, and that this Court 

grants Petitioner’s request for former spouse survivor annuity, provide the back-

dated annuity she has been entitled to since Mr. Cross’s death, and order the 

Agency to provide attorneys’ fees and any other relief the Court deems 

appropriate. 

 Respectfully submitted this 9th day of April, 2021. 

        MELVILLE JOHNSON, P.C. 

        /s/ Jennifer D. Isaacs  
        Jennifer Duke Isaacs 
        Georgia Bar Number: 902511 
 
115 West Peachtree Place, NW 
Unit 1 
Atlanta, Georgia 30313 
voice - 404.724.0000 
facsimile - 404.724.0040 
jduke@melvillejohnson.com 
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UNITED STATES OF AMERICA
MERITSYSTEMS PROTECTION BOARD

ATLANTA REGIONAL OFFICE

DOREEN CROSS, DOCKET NUMBER
Appellant, AT-0843-19-0760-L4

OFFICE OF PERSONNEL DATE: March 2, 2020
MANAGEMENT,

Agency.

Doreen Cross, Summerville, South Carolina, pro Se.

Sherri McCall, Washington, D.C., for the agency.

BEFORE
Jeffrey S. Morris

Administrative Judge

INITIAL DECISION

On September 8, 2019, Doreen Cross appealed to the Board from the
August 2, 2019, Office of Personnel Management (OPM) amended
reconsideration decision denying her application for a former spouse survivor
annuity based on the federal civil service of her deceased former husband, Wayne
Cross. The Board has jurisdiction over this appeal. See 5 U.S.C. § 7701(a),

846 1(e); 5 C.F.R. § 84 1.308. I held a hearing by telephone on February 27, 2020.
For the reasons set forth below, OPM's reconsideration decision is AFFIRMED in
part and REMANDED in part.
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ANALYSIS AND FINDINGS
Background

The following facts are undisputed. The appellant is the surviving former
spouse of Wayne Cross, who was employed in the federal civilian service by the
Department of the Navy and covered by the Federal Employees Retirement
System (FERS). The appellant and Mr. Cross were married on August 3, 1982.
They permanently separated on or about April 21,1998. Mr. Cross retired from
federal employment on or abOut May 9, 2005, indicating on his retirement
application a maximum survivor annuity for the appellant. The couple divorced
on March 27, 2015. Mr. Cross died on October 1, 2015. Following his death,
the appellant applied for a former spousesurvivor annuity under FERS based on
Mr. Cross's federal service. OPM denied the application because (1) the couple's
divorce ended her entitlement to the survivor annuity benefit; (2) the divorce
decree did not expressly award a former spouse survivor annuity or direct Mr.
Cross to elect to provide such an annuity; and (3) Mr. Cross did not elect to
continue a former spouse survivor annuity for the appellant after their divorce.
AF, Tab 9, p. 10.
Applicable law

The appellant bears the burden of proving, by preponderant evidence, that
she is entitled to the survivor annuity benefits she seeks. See 5 C.F.R.

§ 1201.56(b)(2). A preponderance of the evidence is that degree of relevant
evidence that a reasonable person, considering the record as a whole, would
accept as sufficient to find that a contested fact is more likely to be true than
untrue. See 5 C.F.R. § 120 1.4(q).

The appellant's entitlement to a survivor annuity as the deceased

annuitant's former spouse is governed by the portion of the FERS statute codified
at 5 U.S.C. § 8445. That provision essentially states, that a former spouse of an
annuitant is entitled to a survivor annuity if: (1) a divorce decree or court order
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expressly provides for one;' or (2) the annuitant made an election to grant a
survivor annuity within two years after the date on which the marriage dissolves.2

In addition, the Board's reviewing court has held that a former spouse may
receive survivor annuity benefits absent a court order or timely election if: (1) the
annuitant did not receive the required annual notice of his or her election rights,
and (2) if there is evidence sufficient to show that the retiree indeed intended to
provide a survivor annuity for the former spouse. See Downing v. Office of
Personnel Management, 619 F.3d 1374, 1377 (Fed. Cir. 2010). The same court
has also held that "an employee's continued acceptance of a reduced annuity
following divorce, standing alone, adequately demonstrate[s] that employee's
intent to provide a survivor annuity for the former spouse." See Hernandez v.
Office of Personnel Management, 450 F.3d 1332, 1335 (Fed. Cir. 2006), citing
Woody. Office of Personnel Management, 241 F.3d 1364, 1368 (Fed. Cir. 2001).
The appellant failed to prove her entitlement to a former spouse survivor annuity.

The first means for receiving a former spouse survivor annuity described
above is not available to the appellant because the divorce decree did not state
she is supposed to reëeive one. AF, Tab 9, p. 64. The second means is also

Although this provision does not require "magic words," the intent to provide a
survivor annuity must be "clear, definite, explicit, plain, direct, and unmistakable, not
dubious or ambiguous." See, e.g., Dodd v. Office of Personnel Management, 108
M.S.P.R. 96, 100, ¶ 8 (2008).

2 The agency maintained at the hearing that 5 U.S.C. §. 8445 is inapplicable because it
addresses deferred annuities. I disagree. The only reference to a deferred annuity in
section 8445 is found in a parenthetical clause inapplicable to this case.

The requirement to provide such notice is set forth in 5 u.s.c. § 8339. I am aware
that this statute pertains to retirees covered by the civil Service Retirement System
(csRs), and no similar statute or regulation requires such notice be given to retirees
under FERS. Nonetheless, the Boardhas indicated, albeit without directly finding, that
the notice requirement applies to individuals covered under FERS when they retired.
See Larson v. Office ofPersonnel Management, 93 M.S.P.R. 433, ¶ 7 (2003); Balkovec
v. Office of Personnel Management, 83 M.S.P.R. 621, 623-24 (1999). Accordingly, I
find that the notice requirement is applicable here.
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unavailable because there is no evidence to suggest that Mr. Cross ever
affirmatively elected to provide the appellant with a survivor annuity after the
couple divorced.

As for the alternative means for proving entitlement to a former spouse
survivor annuity, the applicable statute provides that Mr. Cross had two years
following the divorce to make an election providing such an annuity to the
appellant. 5 U.S.C. § 8445. OPM argues the absence of such an election was not
due to a lack of knowledge on the part of Mr. Cross, because it maintains he was
notified of the legal provision concerning post-retirement survivor elections for a
former spouse in OPM's annual notices regarding survivor elections from late
2005 to late 2014 (i.e., between his retirement and his death). Hearing Compact
Disc (HCD), agency's final argument. The agency provided no documentary
evidence in support of this argument..4 However, the appellant herself submitted
one annual survivor election notice addressed to her former spouse, from
December 2012, which she said located in a "burn pile" after his death. AF, Tab
19, pp. 15-16 of 76; HCD, testimony of appellant. The appellant further testified
she found the notice confusing, and she acknowledged Mr. Cross might have read
it but failed to understand it. HCD, testimony of appellant.

In my view, the presence of the 2012 annual survivor election notice
among the decedent's papers makes it more likely than not that he did receive
similar notices from OPM on an annual basis in the years between his retirement
in 2005 and his death in 2015. Further, the fact that the 2012 notice was found in
a "burn pile" strongly suggests to me that Mr. Cross was inclined to dispose of
such documents, perhaps explaining the appellant's failure to find ones issued in
other years. Finally, while I agree with the appellant that OPM's annual survivor

Typically, OPM will submit a sworn affidavit from the agency's Retirement Services
Branch attesting that general notices regarding survivor elections were, mailed to all
annuitants every December during the pertinent time period. However, no such
evidence was provided by the agency in this case.
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election notices can be difficult to understand, I find that the one found in the
current record correctly reflects applicable law by stating, in pertinent part:

3. Survivor Annuity Election for a Former Spouse
Eligibility and Time Limits With some exceptions, retirees are
eligible to elect or reelect a reduced annuity to provide a survivor
annuity for a former spouse if they timely submit an election to OPM
1) within 2 years after the date the marriage ended in divorce or
annulment or 2) within 2 years after the date another former spouse
loses entitlement to a potential survivor annuity. Please note that a
new survivor annuity election is required within 2 years after the
divorce if you wish to provide a former spouse annuity, even if at
retirement you elected to provide a survivor annuity for that spouse.
The law provides for the continuation of a survivor reduction made
at retirement after divorce if the annuitant reelects a survivor annuity
for the former spouse within 2 years after the divorce. Continuing
the survivor reduction, by itself does not demonstrate an
unmistakable intent to make a former spouse survivor reelection.

AF, Tab 19, p. 16 (emphasis added). Based on my finding that Mr. Cross likely
did receive required annual. notices of his election rights, the alternative method
described above is inapplicable in the present case. In sum, the appellant failed
to prove her entitlement to a former spouse survivor annuity.
Conclusion

It is apparent through testimony that the appellant and Mr. Cross remained
devoted to each other (and their daughter Christin Cayce Cross, who testified
credibly5) after their divorce. I have no doubt that Mr. Cross did intend until his
death that the appellant would receive a former spouse survivor annuity based on
his federal service, and I have great sympathy for the appellant under these
circumstances. Unfortunately, I am not permitted under the law to rely upon such
equitable considerations to justify the payment of annuity benefits if the statutory

Among other things, Christin Cayce Cross testified that she had no claim to or interest
in any survivor annuity as a result of her father's federal service. HCD, testimony of
Christin Cayce Cross.
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eligibility requirements for receiving such benefits are notmet. See Office of
Personnel Management v. Richmond, 496 U.S. 414 (1990), 110 S.Ct. 2465

(1990). Therefore, because the appellant has not established her entitlement to
receive a former spouse survivor annuity, I am obligated to uphold OPM's final
decision denying her claim for such an annuity.

However, as to the overpayment of benefits asserted by OPM, I find no
evidence in the record that the appellant was afforded an opportunity to request
waiver of the asserted debt as provided for in 5 C.F.R. Part 845, Subpart C.
Accordingly, I find that this issue must be returned to OPM in order to provide
the appellant with her waiver rights (including reconsideration and Board appeal
rights, if necessary and appropriate) before any collection of the asserted
overpayment is made.

DECISION
The agency's reconsideration decision is AFFIRMED in part and

REMANDED in part.

ORDER
I ORDER the agency to inform the appellant, within sixty (60) calendar

days of the date if this Initial Decision, of her right to request waiver of the
asserted overpayment, and to subsequently advise the appellant of her
reconsideration and Board appeal rights, if necessary and appropriate, before any
collection of the asserted overpayment is made.

FOR THE BOARD:
is

Admi rat ye Judge

NOTICE TO APPELLANT
This initial decision will become final on April 6, 2020, unless a petition

for review is filed by that date. This is an important date because it is usually the
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last day on which you can file a petition for review with the Board. However, if
you prove that you received this initial decision more than 5 days after the date of
issuance, you mayfile a petition for review within 30 days after the date you
actually receive the initial decision. If you are represented, the 30-day period
begins to run upon either your receipt of the initial decision or its receipt by your
representative, whichever comes first. You must establish the date on which you
or your representative received it. The date on which the initial decision becomes
final also controls when you can file a petition for review with one of the
authorities discussed in the "Notice of Appeal Rights" section, below. The
paragraphs that follow tell you how and when to file with the Board or one of
those authorities. These instructions are important because if you wish to file a
petition, you must file it within the proper time period.

BOARD REVIEW
You may request Board review of this initial decision by filing a petition

for review.
If the other party has already filed a timely petition for review, you may

file a cross petition for review. Your petition or cross petition for review must
state your objections to the initial decision, supported by references to applicable
laws, regulations, and the record. You must file it with:

The Clerk of the Board
Merit Systems Protection Board

1615 M Street, NW.
Washington, DC 20419

A petition or cross petition for review may be filed by mail, facsimile (fax),
personal or commercial delivery, or electronic filing. A petition submitted by
electronic filing must comply with the requirements of 5 C.F.R. § 1201.14, and
may only be accomplished at the Board's e-Appeal website

(https://e-appeal.mspb.gov).
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NOTICE OF LACK OF QUORUM
The Merit Systems Protection Board ordinarily is composed of three

members, 5 U.S.0 § 1201, but currently there are no members in place. Because a
majority vote of the Board is required to decide a case, see 5 C.F.R. § 1200.3(a),
(e), the Board is unable to issue decisions on petitions for review filed with it at
this time. See 5 U.S.C. § 1203. Thus, while parties may continue to file petitions
for review during this period, no decisions will be issued until at least two
members are appointed by the President and confirmed by the Senate. The lack of
a quorum does not serve to extend the time limit for filing a petition or cross
petition. Any party who files such a petition must comply with the time limits
specified herein.

For alternative review options, please consult the section below titled
"Notice of Appeal Rights," which sets forth other review options.

Criteria for Granting a Petition or. Cross Petition for Review

Pursuant to 5 C.F.R. § 1201.115, the Board normally will consider only
issues raised in a timely filed petition or cross petition for review. Situations in
which the Board may grant a petition or cross petition for review include, but are
not limited to, a showing that:

(a) The initial decision contains erroneous. findings of material fact. (1)
Any alleged factual error must be material, meaning of sufficient weight to
warrant an outcome different from that of the initial decision. (2) A petitioner
who alleges that the judge made erroneous findings of material fact must explain
why the challenged factual determination is incorrect and identify specific
evidence in the record that demonstrates the error. In reviewing a claim of an
erroneous finding of fact, the Board will give deference to an administrative
judge's credibility determinations when they are based, explicitly or implicitly,
on the observation of the demeanor of witnesses testifying at a hearing.
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(b) The initial decision is based on an erroneous interpretation of statute or
regulation or the erroneous application of the law to the facts of the case. The
petitioner must explain how the error affected the outcome of the case.

(c) The judge's rulings during either the course of the appeal or the initial
decision were not consistent with required procedures or involved an abuse of
discretion, and the resulting error affected the outcome of the case.

(d) New and material evidence or legal argument is available that, despite
the petitioner's due diligence, was not available when the record closed. To
constitute new evidence, the information contained in the documents, not just the
documents themselves, must have been unavailable despite due diligence when
the record closed.

As stated in 5 C.F.R. § 1201.114(h), a petition for review, a cross petition
for review, or a response to a petition for review, whether computer generated,
typed, or handwritten, is limited to 30 pages or 7500 words, whichever is less. A
reply to a response to a petition for review is limited to 15 pages or 3750 words,
whichever is less. Computer generated and typed pleadings must use no less than
12 point typeface and 1-inch margins and must be double spaced and only use one
side .of a page. The length limitation is exclusive of any table of contents, table of
authorities, attachments, and certificate of service. A request for leave to file a
pleading that exceeds the limitations prescribed in this paragraph must be
received by the Clerk of the Board at least 3 days before the filing deadline. Such
requests must give the reasons for a waiver as well as the desired length of the
pleading and are granted only in exceptional circumstances. The page and word
limits set forth above are maximum limits. Parties are not expected or required to
submit pleadings of the maximum length. Typically, a well-written petition for
review is between 5 and 10 pages long.

If you file a petition or cross petition for review, the Board will obtain the
record in your case from the administrative judge and you should not submit
anything to the Board that is already part of the record. A petition for review
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must be filed with the Clerk of the Board no later than the date this initial
decision becomes final, or if this initial decision is received by you or your
representative more than 5 days after the date of issuance, 30 days after the date
you or your representative actually received the initial decision, whichever was
first. If you claim that you and your representative both received this decision
more than 5 days after its issuance, you have the burden to prove to the Board the
earlier date of receipt. You must also show that any delay in receiving the initial
decision was not due to the deliberate evasion of receipt. You may meet your
burden by filing evidence and argument, sworn or under penalty of perjury (see 5

C.F.R. Part 1201, Appendix 4) to support your claim. The date of filing by mail
is determined by the postmark date. The date of filing by fax or by electronic
filing is the date of submission. The date of filing by personal delivery is the
date on which .the Board receives the document The date of filing by commercial
delivery is the date the document was delivered to the commercial delivery
service. Your petition may be rejected and returned to you if you fail to provide
a statement of how you served your petition on the other party. See 5 C.F.R.

§ 1201.4(j). If the petition is filed electronically, the online process itself will
serve the petition on other e-filers. See 5 C.F.R. § 1201.14(j)(1).

A cross petition for review must be filed within 25 days after the date of
service of the petition for review.

NOTICE TO AGENCY/INTERVENO.R
The agency or intervenor may file a petition for review of this initial

decision in accordance with the Board's regulations.

NOTICE OF APPEAL RIGHTS
You may obtain review of this initial decision only after it becomes final,

as explained in the "Notice to Appellant" section above. 5 U.S.C. § 7703(a)(1).
By statute, the nature of your claims determines the time limit for seeking such
review and the appropriate forum with which to file. 5 U.S.C. § 7703(b).
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Although we offer the following summary of available appeal rights, the Merit
Systems Protection Board does not provide legal advice on which option is most
appropriate for your situation and the rights described below do not represent a
statement of how courts will rule regarding which cases fall within their
jurisdiction. If you wish to seek review of this decision when it becomes final,
you should immediately review the law applicable to your claims and carefully
follow all filing time limits, and requirements. Failure to file within the
applicable time limit may result in the dismissal of your case by your
chosen forum.

Please read carefully each of the three main possible choices of review
below to decide which one applies to your particular case. If you have questions
about whether a particular forum is the appropriate one to review your case, you
should contact that forum for more information.

(1) Judicial review in general. As a general rule, an appellant seeking
judicial review of a final Board order must file a petition for review with the U.S.
Court of Appeals for the Federal Circuit, which must be received by the court
within 60 calendar days of the date this decision becomes final. 5 U.S.C.

§ 7703(b)(1)(A).
If you submit a petition for review to the U.S. Court of Appeals for the

Federal Circuit, you must submit your petition to the court at the
following address:

U.S. Court of Appeals
for the Federal Circuit

717 Madison Place, N.W.
Washington, D.C. 20439

Additional information about the U.S. Court of Appeals for the Federal
Circuit is available at the court's website, www.cafc.uscourts.gov. Of particular
relevance is the court's "Guide for Pro.SePetitioners and Appellants," which is
contained within the court's Rules of Practice, and Forms 5, 6, 10, and 11.
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If you are interested in securing pro bono representation for an appeal to
the U.S. Court of Appeals for the Federal Circuit, you may visit our website at
http://www.mspb.gov/probono for information regarding pro bono representation
for Merit Systems Protection Board appellants before the Federal Circuit. The

Board neither endorses the services provided by any attorney nor warrants that
any attorney will accept representation in a given case.

(2) Judicial or EEOC review of cases involving a claim of
discrimination. This option applies to you only if you have claimed that you
were affected by an action that is appealable to the Board and that such action
was based, in whole or in part, on unlawful discrimination. If so, you may obtain
judicial review of this decisionincluding a disposition of your discrimination
claimsby filing a civil action with an appropriate U.S. district court (not the
U.S. Court of Appeals for the Federal Circuit), within 30 calendar days after this
decision becomes final under the rules set out in the Notice to Appellant section,
above. 5 U.S.C. § 7703(b)(2); see Perry v. Merit Systems Protection Board,
582 U.S. , 137 5. Ct. 1975 (2017). If the action involves a claim of
discrimination based on race, color, religion, sex, national origin, or a disabling
condition, you may be entitled to representation by a court-appointed lawyer and
to waiver of any requirement of prepayment of fees, costs, or other security. See
42 U.S.C. § 2000e-5(f) and 29 U.S.C. § 794a.

Contact information for U.S. district courts can be found at their respective
websites, which can be accessed through the link below:

http ://www.uscourts. gov/Court_Locator/Court Websites .aspx.
Alternatively, you may request review by the Equal Employment

Opportunity Commission (EEOC) of your discrimination claims only, excluding
all other issues. 5 U.S.C. § 7702(b)(1). You must file any such request with the
EEOC's Office of Federal Operations within 30 calendar days after this decision
becomes final as explained above. 5 U.S.C. § 7702(b)(1).
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If you submit a request for review to the EEOC by regular U.S. mail, the
address of the EEOC is:

Office of Federal Operations
Equal Employment Opportunity Commission

P.O. Box 77960
Washington, D.C. 20013

If you submit a request for review to the EEOC via commercial delivery or
by a method requiring a signature, it must be addressed to:

Office of Federal Operations
Equal Employment Opportunity Commission

131 M Street, N.E.
Suite 5SWT2G

Washington, D.C. 20507

(3) Judicial review pursuant to the Whistleblower Protection
Enhancement Act of 2012. This option applies to you only if you have raised
claims of reprisal for whistleblowing disclosures under 5 U.S.C. § 2302(b)(8) or
other protected activities listed in 5 U.S.C. § 2302(b)(9)(A)(i), (B), (C), or (D).
If so, and your judicial petition for review "raises no challenge to the Board's
disposition of allegations of a. prohibited personnel practice described in section
2302(b) other than practices described in section 2302(b)(8) or 2302(b)(9)(A)(i),
(B), (C), or (D)," then you may file a petition for judicial review with the U.S.
Court of Appeals for the Federal Circuit or any court of appeals of competent
jurisdiction. The court of appeals must receive your petition for review within
60 days of the date this decision becomes final under the rules set out in the
Notice to Appellant section, above. 5 U.S.C. § 7703(b)(1)(B).

If you submit a petition for judicial review to the U.S. Court of Appeals for
the Federal Circuit, you must submit your petition to the court at the

following address:
U.S. Court of Appeals
for the Federal Circuit

717 Madison Place, N.W.
Washington, D.C. 20439
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Additional information about the U.S. Court of Appeals for the Federal
Circuit is available at the court's website, www.cafc.uscourts.gov. Of particular
relevance is the court's "Guide for Pro Se Petitioners and Appellants," which is
contained within the court's Rules of Practice, and Forms 5, 6, 10, and 11.

If you are interested in securing pro bono representation for an appeal to
the U.S. Court of Appeals for the Federal Circuit, you may visit our website at
http://www.mspb.gov/probono for information regarding pro bono representation
for Merit Systems Protection Board appellants before the Federal Circuit. The

Board neither endorses the services provided by any attorney nor warrants that
any attorney will accept representation in a given case.

Contact information for the courts of appeals can be found at their
respective .websites, which can be accessed through the link below:

http ://www.uscourts. gov/Court_Locator/C ourt Websites .aspx

Page 14 of 14

Case: 21-1116      Document: 4     Page: 19     Filed: 11/16/2020

Appx14

Case: 21-1116      Document: 20     Page: 49     Filed: 04/09/2021



CERTIFICATE OF SERVICE 

I certify that the attached Document(s) was (were) sent as indicated this 

day to each of the following:  

Appellant 

Electronic Mail Doreen Cross  
236 Cady Drive 
Summerville, SC 29483 

Agency Representative 

Electronic Mail Sherri McCall  
Office of Personnel Management 
1900 E Street, NW 
Washington, DC 20415 

March 2, 2020   /S/ 
(Date) Veronica Woodiest 

Paralegal Specialist 
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U.S. MERIT SYSTEMS PROTECTION BOARD 
Office of the Clerk of the Board 

1615 M Street, N.W. 
Washington, D.C.  20419-0002 

Phone: 202-653-7200; Fax: 202-653-7130; E-Mail: mspb@mspb.gov 

2021-1116 

ATTESTATION 

I HEREBY ATTEST that the attached index represents a list of the documents 
comprising the administrative record of the Merit Systems Protection Board in the appeal 
of Doreen Cross v. Office of Personnel Management, MSPB Docket No. AT-0843-19-
0760-I-1, and that the administrative record is under my official custody and control on 
this date  

on file in this Board 

November 12, 2020 
Date Jennifer Everling 

Acting Clerk of the Board 
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CERTIFICATE OF SERVICE 

I hereby certify that the attached Document(s) was (were) sent as indicated 
this day to each of the following:  

Petitioner 
Electronic Mail Doreen Cross 
(via mspb@mspb.gov)  cross@sc.rr.com 

Respondent 
Electronic Mail Robert E. Kirschman, Director 
(via mspb@mspb.gov)  Commercial Litigation Branch 

Civil Division Classification Unit 
U.S. Department of Justice 
c/o Thee Matthews 
thee.matthews@usdoj.gov 

November 12, 2020 
(Date) Jennifer Everling 

Acting Clerk of the Board 
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DOREEN CROSS 
v.

OFFICE OF PERSONNEL MANAGEMENT

MSPB Docket No. AT-0843-19-0760-I-1

    OR ISSUANCE
DATE OF RECEIPT

DESCRIPTION OF DOCUMENTVOLUMETAB

IA-REFORM ACT MERIT

1 September 08, 2019 1 Appellant - Initial Appeal

1 September 11, 2019 2 MSPB - Acknowledgment Order

1 September 27, 2019 3 Agency - Agency Motion for 30-Day Extension

1 September 27, 2019 4 MSPB - Time Extension Request Order

1 September 30, 2019 5 Appellant - Hearing Request

1 November 08, 2019 6 Agency - Agency request for addtional time

1 November 08, 2019 7 MSPB - Time Extension Request Order

1 November 08, 2019 8 MSPB - Hearing Order

1 November 22, 2019 9 Agency - Agency File

1 November 22, 2019 10 Agency - Agency Representative Addition

1 November 26, 2019 11 Appellant - Motion for 30-day extension

1 December 02, 2019 12 MSPB - Order Suspending Case Processing

1 January 07, 2020 13 MSPB - Hearing Order

1 January 08, 2020 14 Appellant - Notice of Motion and Motion to Compel 
Discovery Responses

1 January 13, 2020 15 MSPB - Rescheduling Hearing Order

1 January 22, 2020 16 MSPB - Order Denying Appellant's Motion to Compel 
Discovery

1 February 14, 2020 17 Appellant - Appellant's Prehearing Submission

1 February 17, 2020 18 Appellant - Appellant's Prehearing Submission (cont)
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AT-0843-19-0760-I-1 DOREEN CROSS v. OFFICE OF PERSONNEL MANAGEMENT Page 2 of 2

1 February 18, 2020 19 Appellant - Appellant Exhibits 1 of 3

1 February 18, 2020 20 MSPB - Summary of Telephonic Prehearing 
Conference

1 February 27, 2020 21 MSPB - Hearing CD

1 March 02, 2020 22 MSPB - Initial Decision

1 March 02, 2020 23 MSPB - Certificate of Service
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DOREEN CROSS 
v.

OFFICE OF PERSONNEL MANAGEMENT

MSPB Docket No. AT-0843-19-0760-I-1

    OR ISSUANCE
DATE OF RECEIPT

DESCRIPTION OF DOCUMENTVOLUMETAB

IA-REFORM ACT MERIT - PETITION FOR REVIEW

1 April 06, 2020 1 Appellant - Request for Extension of Time to File PFR

1 April 07, 2020 2 MSPB - Extension of Time Order

1 May 06, 2020 3 Appellant - Request for 2nd Extension of Time to File 
PFR

1 May 07, 2020 4 MSPB - Extension of Time Order

1 June 05, 2020 5 Appellant - Request for 3rd Extension of Time to File 
PFR

1 June 08, 2020 6 MSPB - Extension of Time Order

1 July 05, 2020 7 Appellant - Request for 4th Extension of Time to File 
PFR

1 July 06, 2020 8 MSPB - Extension of Time Order

1 August 04, 2020 9 Appellant - Request for 5th Extension of Time to File 
PFR

1 August 05, 2020 10 MSPB - Extension of Time Order

1 October 26, 2020 11 MSPB - Letter Returning Submission
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UNITED STATES OF AMERICA 
THE CLERK OF THE BOARD 

MERIT SYSTEMS PROTECTION BOARD 
1615 M STREET NW. 

WASHINGTON, DC 24019 

----------------------------- 

APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

on 

PETITION FOR REVIEW OF MSPB INITIAL DECISION 

Jeffrey S. Morris, Administrative Judge 

Hearing Date: February 27, 2020  

DOREEN CROSS, DOCKET NUMBER 
AT-0843-19-0760-I-1 

Appellant, 
v. 

OFFICE OF PERSONNEL 
MANAGEMENT, 

Sherry McCall for the 

DATE: April 6, 2020 

Agency. 

----------------------------- 

APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

----------------------------- 

Doreen C. Cross, pro se 
788 E. Butternut Road 
Summerville, SC  29483-8407 
(843) 534-3733
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APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

 

In response to the INITIAL DECISION dated March 2, 2020, the appellant Doreen Cross 

(hereinafter “appellant”), respectfully moves for a 30-day time extension to file The Petition for 

Review of the Merit System Protection Board’s Initial Decision.  This motion is necessary due to 

family and work circumstances directly related to the COVID19 Corona Virus, which are 

completely out of my control.  

ARGUMENT 

 

Ms. Cross was unable to make any phone calls before COB today.  The appellant is now 

unable to meet the deadline for filing her response file due to circumstances beyond her control, 

most notable, assisting elderly family members with day to day chores that involve leaving the 

home. 

 

CONCLUSION 

 

Considering the unusual circumstances, we all find ourselves in, the appellant respectfully 

requests the Clerk of the Board grant a 30-day extension of time to allow the appellant additional 

time to file her Review Request. 

 
  

Respectfully submitted,  
 
  
Doreen Cross, Pro se Appellant 
788 E Butternut Road 
Summerville, SC 29483-8407 
(843) 534-3733 
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UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 
OFFICE OF THE CLERK OF THE BOARD   

 

DOREEN CROSS, 
Appellant, 

v. 

OFFICE OF PERSONNEL 
MANAGEMENT, 

Agency. 

DOCKET NUMBER 
AT-0843-19-0760-I-1 

DATE: April 7, 2020 

ORDER 

On April 6, 2020, the appellant requested an extension to file a petition for 

review of the administrative judge’s March 2, 2020 initial decision.   

The Board finds sufficient cause for an extension.  The appellant may file a 

petition for review on or before May 6, 2020, must serve the petition for review 

on the parties, and must provide proof of service to the Board.   

If a petition is not filed by May 6, 2020, the administrative judge's 

March 2, 2020 initial decision will remain the final decision of the Board and any 

further right of appeal must then be exercised in accordance with the provisions 

as stated in that initial decision.   

The agency may file a response or cross-petition within 25 days after the 

date of service of the petition for review.  Any response or cross-petition must be 

served on the parties and proof of service must be provided to the Board. 

 
 
FOR THE BOARD: 

Washington, D.C. 

______________________________ 
Jennifer Everling 
Acting Clerk of the Board 
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CERTIFICATE OF SERVICE 

I certify that the attached Document(s) was (were) sent as indicated this 

day to each of the following:  

Appellant 

Electronic Mail  Doreen Cross  
788 E. Butternut Road 
Summerville, SC 29483-8407 
 
Agency Representative 

Electronic Mail  Sherri McCall  
Office of Personnel Management 
1900 E Street, NW 
Washington, DC 20415 
 
 

 
 

April 7, 2020   
(Date) 

 
Jennifer Everling 
Acting Clerk of the Board 
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UNITED STATES OF AMERICA 
THE CLERK OF THE BOARD 

MERIT SYSTEMS PROTECTION BOARD 
1615 M STREET NW. 

WASHINGTON, DC 24019 
 

----------------------------- 

APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

on 

PETITION FOR REVIEW OF MSPB INITIAL DECISION 

Jeffrey S. Morris, Administrative Judge 

Hearing Date: February 27, 2020  

 

 

 

DOREEN CROSS,  DOCKET NUMBER 
AT-0843-19-0760-I-1 

 Appellant,  
 v.  

OFFICE OF PERSONNEL 
MANAGEMENT, 

Sherry McCall for the 

 DATE: May 6, 2020 

 Agency.  
   

 

 

 

 

----------------------------- 

APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

----------------------------- 

 Doreen C. Cross, pro se 
788 E. Butternut Road 
Summerville, SC  29483-8407 
(843) 534-3733 
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APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

In response to the INITIAL DECISION dated March 2, 2020, the appellant Doreen Cross 

(hereinafter “appellant”), respectfully moves for an additional 30-day extension to file The 

Petition for Review of the Merit System Protection Board’s Initial Decision.  This motion is 

necessary due to stressors and health issues directly related to the COVID19 Corona Virus, 

which are completely out of my control.  

ARGUMENT 

Ms. Cross fully expected to file her Petition for Review Request today.  The appellant is 

now unable to meet the deadline for filing her request, which is due today, due to circumstances 

beyond her control.  Ms. Cross has, over the past 10 days, been experiencing debilitating 

migraine headaches believed to be related to unavoidable stress from situations directly tied to 

the COVID-19 Corona Virus. 

CONCLUSION 

Considering the unusual circumstances, we all find ourselves in, the appellant respectfully 

requests the Clerk of the Board grant a second and FINAL 30-day extension of time to allow the 

appellant additional time to file her Review Request. 

Respectfully submitted, 

Doreen Cross, Pro se Appellant 
788 E Butternut Road 
Summerville, SC 29483-8407 
(843) 534-3733
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UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 
OFFICE OF THE CLERK OF THE BOARD   

 

DOREEN CROSS, 
Appellant, 

v. 

OFFICE OF PERSONNEL 
MANAGEMENT, 

Agency. 

 

DOCKET NUMBER 
AT-0843-19-0760-I-1 

DATE: May 7, 2020 

ORDER 

On May 6, 2020, the appellant requested an additional extension to file a 

petition for review of the administrative judge’s March 2, 2020 initial decision.   

The Board finds sufficient cause for an extension.  The appellant may file a 

petition for review on or before June 5, 2020, must serve the petition for review 

on the parties, and must provide proof of service to the Board.   

If a petition is not filed by June 5, 2020, the administrative judge's 

March 2, 2020 initial decision will remain the final decision of the Board and any 

further right of appeal must then be exercised in accordance with the provisions 

as stated in that initial decision.   
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The agency may file a response or cross-petition within 25 days after the 

date of service of the petition for review.  Any response or cross-petition must be 

served on the parties and proof of service must be provided to the Board. 

 
 
 
FOR THE BOARD: 

Washington, D.C. 

______________________________ 
Jennifer Everling 
Acting Clerk of the Board 
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CERTIFICATE OF SERVICE 

I certify that the attached Document(s) was (were) sent as indicated this 

day to each of the following:  

Appellant 

Electronic Mail  Doreen Cross  
788 E. Butternut Road 
Summerville, SC 29483-8407 
 
Agency Representative 

Electronic Mail  Sherri McCall  
Office of Personnel Management 
1900 E Street, NW 
Washington, DC 20415 
 
 

 
 

May 7, 2020   
(Date) 

 
Jennifer Everling 
Acting Clerk of the Board 
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UNITED STATES OF AMERICA 
THE CLERK OF THE BOARD 

MERIT SYSTEMS PROTECTION BOARD 
1615 M STREET NW. 

WASHINGTON, DC 24019 

----------------------------- 

APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

on 

PETITION FOR REVIEW OF MSPB INITIAL DECISION 

Jeffrey S. Morris, Administrative Judge 

Hearing Date: February 27, 2020  

DOREEN CROSS, DOCKET NUMBER 
AT-0843-19-0760-I-1 

Appellant, 
v. 

OFFICE OF PERSONNEL 
MANAGEMENT, 

Sherry McCall for the 

DATE: June 5, 2020 

Agency. 

----------------------------- 

APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

----------------------------- 

Doreen C. Cross, pro se 
788 E. Butternut Road 
Summerville, SC  29483-8407 
(843) 534-3733
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APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

In response to the INITIAL DECISION dated March 2, 2020, the appellant Doreen Cross 

(hereinafter “appellant”) respectfully moves for an additional 30-day extension to file The 

Petition for Review of the Merit System Protection Board’s Initial Decision.  This motion is 

necessary due to stressors and MORE unexpected situations indirectly related to the COVID19 

Corona Virus, which are still out of her control.  

EXPLANATION 

First, thank you so much for working with the appellant to competently complete this 

petition for the Board.  Ms. Cross is in disbelief that she has not completed her Petition for 

Review.  The appellant is still unable to meet the deadline for filing her request, which is due 

today, again, regrettably due to circumstances beyond her control.  Ms. Cross who hasn’t missed 

a beat supporting her currently remote full-time day job, has been requested to help her daughter 

watch her 3-year-old granddaughter while her mother works second shift as a front line health 

care worker in one of Charleston’s Trauma Care Hospitals.  Ms. Cross is still experiencing 

debilitating migraine headaches, albeit not as frequently as before.  Ms. Cross is so close to 

completing the petition; she is formatting, re-arranging, citing, proofing and fixing grammatical 

errors, redundancies and citation inconsistencies.   Three months ago, Ms. Cross could not have 

been convinced she would still be working on this document today.   Ms. Cross is disappointed 

to have to ask for a third 30-day-extension, but she must.  Please work with her this final time so 

she can respond adequately to this most important review petition. 

 

CONCLUSION 

The appellant respectfully requests the Clerk of the Board to grant a third and FINAL 30-

day extension of time to allow the appellant time to file her Review Request. 

  
Respectfully submitted,  
 
  
Doreen Cross, Pro se Appellant 
788 E Butternut Road 
Summerville, SC 29483-8407 
(843) 534-3733 
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UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 
OFFICE OF THE CLERK OF THE BOARD  

DOREEN CROSS, 
Appellant, 

v. 

OFFICE OF PERSONNEL 
MANAGEMENT, 

Agency. 

DOCKET NUMBER 
AT-0843-19-0760-I-1 

DATE: June 8, 2020 

ORDER 

On June 5, 2020, the appellant requested a third extension to file a petition 

for review of the administrative judge’s March 2, 2020 initial decision.   

The Board finds sufficient cause for an extension.  The appellant may file a 

petition for review on or before July 5, 2020, must serve the petition for review 

on the parties, and must provide proof of service to the Board.   

If a petition is not filed by July 5, 2020, the administrative judge's 

March 2, 2020 initial decision will remain the final decision of the Board and any 

further right of appeal must then be exercised in accordance with the provisions 

as stated in that initial decision.   

The agency may file a response or cross-petition within 25 days after the 

date of service of the petition for review.  Any response or cross-petition must be 

served on the parties and proof of service must be provided to the Board. 
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FOR THE BOARD: 

Washington, D.C. 

______________________________ 
Jennifer Everling 
Acting Clerk of the Board 
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CERTIFICATE OF SERVICE 

I certify that the attached Document(s) was (were) sent as indicated this 

day to each of the following:  

Appellant 

Electronic Mail  Doreen Cross  
788 E. Butternut Road 
Summerville, SC 29483-8407 
 
Agency Representative 

Electronic Mail  Sherri McCall  
Office of Personnel Management 
1900 E Street, NW 
Washington, DC 20415 
 
 

 
 

June 8, 2020   
(Date) 

 
Jennifer Everling 
Acting Clerk of the Board 
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UNITED STATES OF AMERICA 
THE CLERK OF THE BOARD 

MERIT SYSTEMS PROTECTION BOARD 
1615 M STREET NW. 

WASHINGTON, DC 24019 

----------------------------- 

APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

on 

PETITION FOR REVIEW OF MSPB INITIAL DECISION 

March 2. 2020 

Jeffrey S. Morris, Administrative Judge 

Hearing Date: February 27, 2020  

DOREEN CROSS, DOCKET NUMBER 
AT-0843-19-0760-I-1 

Appellant, 
v. 

OFFICE OF PERSONNEL 
MANAGEMENT, 
Sherry McCall for the 

DATE: July 5, 2020 

Agency. 

----------------------------- 

APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

    ----------------------------- 
Doreen C. Cross, pro se 
788 E. Butternut Road 
Summerville, SC  29483-8407 
(843) 534-3733
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APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

First, the appellant cannot tell you how much she appreciates your understanding concerning 

her family and health issues over the past several months. 

In response to the INITIAL DECISION dated March 2, 2020, the appellant Doreen Cross 

(hereinafter “appellant”), respectfully moves for a final 30-day time extension to file The Petition 

for Review of the Merit System Protection Board’s Initial Decision.  This motion remains 

necessary due to family and work circumstances directly related to the COVID19 Corona Virus, 

which are completely out of my control, and must take priority at this time.  

ARGUMENT 

The opportunity to speak to and be heard defending my rights and my ex-husband’s wishes 

is very important to me.  I hope sincerely that you will consider and accept this final request for 

an extension to complete my pleading appropriately. 

CONCLUSION 

Considering the unusual circumstances, we all find ourselves in, the appellant respectfully 

requests the Clerk of the Board grant a 30-day extension of time to allow the appellant additional 

time to file her Review Request. 

Respectfully submitted, 

Doreen Cross, Pro se Appellant 
788 E Butternut Road 
Summerville, SC 29483-8407 
(843) 534-3733
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UNITED STATES OF AMERICA

MERIT SYSTEMS PROTECTION BOARD

OFFICE OF THE CLERK OF THE BOARD  

DOREEN CROSS,

Appellant,

v.

OFFICE OF PERSONNEL 

MANAGEMENT,

Agency.

DOCKET NUMBER

AT-0843-19-0760-I-1

DATE: July 6, 2020

ORDER

On July 5, 2020, the appellant requested a fourth extension to file a petition 

for review of the administrative judge’s March 2, 2020 initial decision.  

The Board finds sufficient cause for one last extension.  The appellant may 

file a petition for review on or before August  4, 2020, must serve the petition for 

review  on  the  parties,  and  must  provide  proof  of  service  to  the  Board.   The 

appellant is reminded that the Board will not grant any further extension in 

this matter, absent extraordinary circumstances.

If  a  petition  is  not  filed  by  August 4, 2020,  the  administrative  judge's 

March 2, 2020 initial decision will remain the final decision of the Board and any  

further right of appeal must then be exercised in accordance with the provisions  

as stated in that initial decision.  
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The agency may file a response or cross-petition within 25 days after  the  

date of service of the petition for review.  Any response or cross-petition must be  

served on the parties and proof of service must be provided to the Board.

FOR THE BOARD:

Washington, D.C.

______________________________

Jennifer Everling

Acting Clerk of the Board
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CERTIFICATE OF SERVICE

I certify that the attached Document(s) was (were) sent as indicated this day to each of the following: 

Appellant

Electronic Mail Doreen Cross 

788 E. Butternut Road

Summerville, SC 29483-8407

Agency Representative

Electronic Mail Sherri McCall 

Office of Personnel Management

1900 E Street, NW

Washington, DC 20415

July 6, 2020

(Date) Jennifer Everling

Acting Clerk of the Board

Appx39

Case: 21-1116      Document: 20     Page: 74     Filed: 04/09/2021



UNITED STATES OF AMERICA 
THE CLERK OF THE BOARD 

MERIT SYSTEMS PROTECTION BOARD 
1615 M STREET NW. 

WASHINGTON, DC 24019 

----------------------------- 

APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

on 

PETITION FOR REVIEW OF MSPB INITIAL DECISION 

March 2. 2020 

Jeffrey S. Morris, Administrative Judge 

Hearing Date: February 27, 2020  

DOREEN CROSS, DOCKET NUMBER 
AT-0843-19-0760-I-1 

Appellant, 
v. 

OFFICE OF PERSONNEL 
MANAGEMENT, 
Sherry McCall for the 

DATE: August 4, 2020 

Agency. 

----------------------------- 

APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

    ----------------------------- 
Doreen C. Cross, pro se 
788 E. Butternut Road 
Summerville, SC  29483-8407 
(843) 534-3733
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APPELLANT MOTION FOR 30-DAY EXTENSION OF TIME 

The appellant, Doreen Cross, is humbly requesting one more extension.  The finishing 

touches were coming together when my family was stricken with the virus.  We have all stayed 

out of the hospital but the headaches and inability to concentrate are preventing my completion 

of the petition.  If the court will bear with the appellant this one last time, I expect to be better 

soon.  

In response to the INITIAL DECISION dated March 2, 2020, the appellant respectfully 

moves for a final 30-day time extension to file The Petition for Review of the Merit System 

Protection Board’s Initial Decision.  This motion is necessary, as the symptoms are completely 

out of my control, and for me make it nearly impossible to hold a train of thought for extended 

periods of time.  

ARGUMENT 

Once again, the opportunity to speak to and be heard defending my rights and my ex-

husband’s wishes is very important to me.  I hope sincerely that you will consider and accept this 

final request for an extension to complete my pleading appropriately. 

CONCLUSION 

Considering the unusual circumstances, we all find ourselves in, the appellant respectfully 

requests the Clerk of the Board grant a 30-day extension of time to allow the appellant additional 

time to file her Review Request. 

Respectfully submitted, 

Doreen Cross, Pro se Appellant 
788 E Butternut Road 
Summerville, SC 29483-8407 
(843) 534-3733
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UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 
OFFICE OF THE CLERK OF THE BOARD   

 

DOREEN CROSS, 
Appellant, 

v. 

OFFICE OF PERSONNEL 
MANAGEMENT, 

Agency. 

 

DOCKET NUMBER 
AT-0843-19-0760-I-1 

DATE: August 5, 2020 

ORDER 

On August 4, 2020, the appellant requested a fifth extension to file a 

petition for review of the administrative judge’s March 2, 2020 initial decision.  

The Board has previously granted four prior requests by the appellant for an 

extension to file a petition for review.   

In the July 6, 2020 order granting the appellant’s most recent request for an 

extension to file a petition for review, the Board indicated that no further 

extensions would be granted absent extraordinary circumstances.  Under the 

particular circumstances presented here, the Board finds sufficient cause for one 

final extension.  The appellant may file a petition for review on or before 

September 3, 2020, must serve the petition for review on the parties, and must 

provide proof of service to the Board. The appellant is reminded that the 

Board will not grant any further extension in this matter.  The appellant 

should be prepared to file her petition for review on or before September 3, 

2020.  

If a petition is not filed by September 3, 2020, the administrative judge's 

March 2, 2020 initial decision will remain the final decision of the Board and any 
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further right of appeal must then be exercised in accordance with the provisions 

as stated in that initial decision.   

The agency may file a response or cross-petition within 25 days after the 

date of service of the petition for review.  Any response or cross-petition must be 

served on the parties and proof of service must be provided to the Board. 

 
 
FOR THE BOARD: 

Washington, D.C. 

______________________________ 
Jennifer Everling 
Acting Clerk of the Board 
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CERTIFICATE OF SERVICE 

I certify that the attached Document(s) was (were) sent as indicated this 

day to each of the following:  

Appellant 

Electronic Mail  Doreen Cross  
788 E. Butternut Road 
Summerville, SC 29483-8407 
 
Agency Representative 

Electronic Mail  Sherri McCall  
Office of Personnel Management 
1900 E Street, NW 
Washington, DC 20415 
 
 

 
 

August 5, 2020   
(Date) 

 
Jennifer Everling 
Acting Clerk of the Board 
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STATE OF SOUTH CAROLINA 

COUNTY OFDORCI:IDSTER 

WAYNE W. CROSS, 

DOIU!EN C. CROSS, 

De&ndant • 

( 

. 'flus agreement Is made lJetwccu Wayne W. Cross, hereinafter referred to as 

the Husbat1d, and Doreen C. Cros$, hereinafter referred to as the Wife. 

The parties were marri!)don the 3rd day of August, 1982, in Chester, South 

CaroU11a. One child bas been born of this marriage, to wit: Christin Cayce Cross, bom June 

20; 1983. 

The Husband and the Wife intend, and it is the purpose of this Agreement, to 

make a complete and final settlemwt of all claims the patties may have against each other 

for alimony and/or separate maintenance and support; child custody and eltlld support, a 

division of property and other !'elated matters. 

The Husband bas been represented throughout the negotiation of this 

Agreement by Nancy Chiles Stitb, Esquire. The Wife has not been repl'escnted by Counsel. 

NOWTiffiR.EFORE, in conslderationofthe mutual covenants of the parties 

and other good and valuable consideration, reooipt of which is lw,reby M!cnowle<lged by 

each party. the parties covenant and agree as follows: 

1. I,IVING SEPARAT.I;;: The parties may, and &hall hereafter live 

separate and apart, each fl'ee from all dominion, restraint and control ofthe other, whether 

CERTlFIEURUE COPY Appx45
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( ( 

direct or indirect. Eaclt party shall hereafter reside at such place or places as he or she may 

select. 
A. No Mo!estmion And Intrufercnce. Neither party shall molest nor 

interfere with the \)ther, nor compel or attempt to compel the other to cohabit or dwell with 

him or her by any means wl1atsoevcr, by legal action or otherwise. 

B. Order, Each party shall be restrained and strictly joined from 

bothering, abusing, threatonlng abllSe, or in any manner 

interfering with the other party. 

2. CF-DLD CUSTODY. QID .p SUPPORT AND VISITATIQN: 

A. Child Custody. and Visitation. 

The Mother and Father shall share joint custody of the parties' cbild, 

Christin, a 14 year old female, with the Father designated as the primary caretaker and the 

Mother as the secondary caretaker. The partiGs a«:knowledge that they are entering into this 

arrangement wlth the inte11t of the parties being tb.e "bestinterest of the child" and the least 

possible disruption to the child's security and The parties may agree that the chlld's 

best interest is not being served by the visitation schedule outlined In the Agreement and 

may seek to moditY this Agreement by court order or by an agreement of the parties .. 

The parties are entering into a joint custodial arrangement in regard to their minor 

child with the understanding that the parties presently reside in Dorchester County in close 

proximity to one another. Should either party move their residence outside of a geographic 

area, which would make the joint custodial arrangement impo:rsible, the provisions of the 

joint custody shall be null and void. 

l. 

The acknowledge that the child will reside at the residence of 

the Father during tbe weeks of tbe school ye;1r .. The child shall reside with the Mother 

to the child's schedule and mutual agrec,ment of the parties, TRUE COPY Appx46
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a. j£eel!,end Visitation; The chll.d may elect alternating weekend 

visitation between the parties; the child shall enjoy·weekend visitation with the Mother from 

Friday evenings at 5:00p.m. until Sunday evening at 6:00 p.m. at her election. 

Vacation visitation will be as follows: 

b. Summer Vacation: ·The Mother and Father shall, in addition to 

other access as set forth herein, have. the Child at different times or consecutive times for a 

total of two (2) weeks during the summer months which run from June 1 through August l 

or one (l) week prior to the start of the Fall semester of each calendar year, and the parties 

are to notify each other one (1) week in advance of the dates that they want to exercise 

summer visitation with the Child. The two {2) weeks vacation does not have to be 

consecutive weeks. The summer visitation may be extended with the approval of both 

parties. Ifeither party takes the Child out of State, they will notify the other party ofthe 

location and how the Child can be reached by telephone. 

c. Ill.!lnksgij,ring Vqcation: Notwithstanding any other provisions 

hereof, the parties shall alternate visitation periods each year. The Mother shall have the 

Child with her on Thanksgiving until 2:00pm oti !he same day; whereby the Father ls to 

have the Child from 2:00pm on the same day until 3:00am the following day. Each party 

will be resp()risible for takittg and picking up the Child from the other's residence. 

d. Christmas Vaci!don: Notwithstanding any other provisions 

hereof, every other.year, the Father shall have the Child on Christmas Eve after the Mother 

bas celebrated the holiday. with her ftunily so the Child can wake on Christmas Day at her 

Father's house. The Mother shall deliver the Child to the Father's house by 1 0;00 p.m. on 

Christmas Eve. The Father shalt return the child to the Mother by 5:00 p;m .. on Christmas 

Day. Outing the other years, the Mother shall have the Child with her on Christmas Oay 

untU 2:00 p.m. on the same day; whereby the Father is to have the Child 2:00 p.m. on the 

same day until 3:00a.m. the following day. The Mother will be responsiblefor taking and 

· picking up the Child from the Father's residence unless the Father resides in another County 
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of South Carolina or in another State; thus the Father will be responsible for the costs to 

transport the Child from the Mother's residence to llis residence and back. 

2. Paren!gl Responsibilitr!l§. The parent who has the Child for visitation 

shall not have an unrelated member of the opposite sex stay overnight at that parent's 

residence while that child is present unless that parent is married. Further, the parent with 

whom the Child is currently residing shall be responsible for daily care and shall make 

necessary decisions regarding emergency medical or dental care, and each party will inform 
< 

the other of the emergency medical or deJ'ltal care as soon as possible. All of the major 

decisions regarding the Child's education, religious training, cultural and artistic activities. 

non· emergency health treatment, and general Welll!re shalt be made by the Mother and 

Father. Each parent agrees to confer with the other parent on a regular basis concerning the 

Child's needs and care, and the Mother win share and make accessible alhchool records and 

report .cards, medical records, dental charts, and other records or documents pertaining to 

the Child to the Father at his request. The Mother will penni! and encourage teachers, 

school administrators, health care professionals, guidance counselors, therapists, and other 

individuals to communicate to the Father regarding the Child's educational, developmental 

and social progress. 

The Father will provide health, dental insurance and life insurance for the Child for 

as long as said insurance Is offered through the father's place ofemployment. 

Modification and Interpretation of this Agreement 

a. It is expresslyunderstood by the Molner and 

Father that the above enumerated times that Mother or Father shall be wiih the Child and 

responsible for his care are subject tQ modlflcation_g by mutual agreement. Flexibility in 

child care responsibilities and involvement is to be encouraged in order to allow the .Child to 

receiw the maximum benefit oflove, concern, and care ofbOth patents. 

b; It is agreed and expressly understood that the Mother and 

father submit themselves to the Jurisdiction of tl1e Family Court where the Child is residing 

4 Appx48
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for the resolution of and/or adjudication of any disagreement, dispute or action which may 

arise between the parties on account of tltls Agreement, the custody and/or visitation of the 

Child. Any cause of action, petition, or complaint for a modification or change in custody 

andlor visitation shall be brought in the Family Court of the Circuit where the Child is 
residing, and they agree that they will be bound by the decisions, judgments, aud orders of 

the Family Court and the appellate courts of the State where the Child is residing. 
' 
4. Holidays. Major Holldays(namely Easter, Labor Day Weekend, 

Memorial Weekend, and July 4) shall be spent In the care of the Mother and Father 

depending upon the schedule previously delineated In ParagraphIA l(a). On Mother's Day 

weekend, the Mother shall have the .option of visitation provided the Mother gives five (5) 

days advance notice to the Father. On Father's Day Weekend, the Father shall have the 

option of visitation provided the Father gives five (5) days advance notice to the Mother. 

Each parent shall have access, at least by telephone, to the Child on the Child's birthday and 

other important times as long as the Parent does not make a telephone call later than 

9:00pm(eastern standard time). 

5. Communication Regarding Health Cate. · Eacb.parent will permit and 

encourage communication by 1he other parent with teachers, doctors, therapists, church 

officials, counselors; and others regarding the. Child's health, education, and welfare. 

6. Health Care NQtjge and Emeygengies. The Mother or Father agrees. 

to provide advance notification to each other abo11t proposed and forthcoming medical and 

dental care, and the Mother or Father whomever has the Child at the time will inform the 

others of any medical emergencies as soon as possible. Each party agrees to !1st the other 

as a contact person in case of emergency for their chi!<L 

7. Communication Regarding the Child; 

a. Both parents shall have reasonable telephone access to the 

Child while he is in the physical control of the other parent except telephone calls not to 
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be made to the Child past 9:00pm( eastern standard time). The Child shall have reasonable 

telephone access to the other parent .at all reasonable times which will not be beyond 

9:00pm( eastern standard time). 

b. At all times hereafter, e;lch parent shall keep the parent 

infotmed of his or her respective business and home telephone numbers and his or her 

respective street and mailing address. 

c. Discussions and Communication the Child. 

Both parents will make themselves available for direct communication for the 

purpose of discussion pertaining to the Child; provided, however, that neither parent will 

harass or burden the other with excessive or abusive telephone calls or any other such non-

productive communication. Moreover, all communication between the Parents shall be at 

home after working hours, except for bona fide. emergencies. Each parent shalt refrain from 

delegating to a third person their responsibility of communicating with the other parent, 

except in bona fide emergencies, and will at all reasomible times and places make 

themselves available and will communicate directly with the otlwr parent pertaining to the 

needs and interests of the child. 

ft. Alitmlition of the Child's AfFe£tiqn. Both p!lrents shall encourage 

the Child to love, respect, and honor the other parent· Neither parent shall alienate, attempt 

to alienate or permit others to alienate the affection ofthe Child for the parent; or disparage 

or permit anyone else to disparage the other parent to or in the presence of the Child. Each 

parent shall see to it the designations of the "Father" and "Mother" or .their equivalents, 

shall be used by the Cllild only to refer to the parties hereto and to no other persons. 

Neither parent shall allow any third party to use such designations when referring to the 

& 
Q 
IJ.I 
;;) 

FE 

relationship between the Child and any third party. 1;': 
a: 

9. Child Support. Tlie· parties agree that the Mother/Father will provide , & 
for tlte child's needs while the child is in their physical custody. Neither party wilt pay 

support to one another. 
Appx50

Case: 21-1116      Document: 20     Page: 85     Filed: 04/09/2021



Pleading Number : 2019048197 Submission date : 2019-11-22 14:13:57 Confirmation Number: 44096946 page 53 of 73

(" 
\ 

( 

The parties each agree that they will be responsible for one..hal£(1/2) of the •. 

medical costs including deductibles that are not covered by the Father's health and dental 

insurance. The Mother agrees that she will reimburse the Father for his one.. half' ofthe 

medical costs within fifteen (15) days from the date the Father produces the receipt of such 

medical costs. 

3. GENERAL PROPERIYDIY!SIQN: The parties have divided theproperty 

acquired between them during their marriage as equally as is possible in an effort to ailsure 

that each party receives one-half{I/2) of the net value ofany and all marital assets, In this 

connection; one party may have t11ken a larger share of certain jointly owned property, so 

that the other party should receive a particular item of jointly owned property that he or she 

desires; but the overall division of jointly owned property is appro)dmately equal. l!ach 

party shall take and hold any and all property set aside to him or her as a result of this 

Agreement free and clear of any right, title. interest, or claim of the othet party·by way of 

equitable distribution, community property, partition, dower, courtesy, resulting trust, 

constructive trust, special equity, or any other ·legal or equitable theory of property 

ownership under the. laws of the State of South Carolina or any other jurisdiction. 

A. P!VISJON OF PERSONAL PRQP§RIY: The parties shall divide 

aU personal property that was accumulated between the two of them dUring the course of 
' 

their marriage pursuantto the attached Property List, hereinafter referred to as ExhiQit "A"; 

the Wife is to have all personal prope.rty in her possession, and she is to .have this property 

free and clear of any claim and/or interest from the Husband •. The Husband is to have that 

personal property in his possession, and he will have such property free and clear .of any 

claim and/or interest from the Wife. 

B. REAL PRQPERTY: The parties own a marital home at 236 Cady 

Drive, Summerville, South Carolina. The. Wife shall be granted full use and possession of 
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• the marital home and. shall have sole and exclusive right, title and interest to tl1e marital 

residence upon refinancing said .residence. 

The Wife shall be responsible for the mortgage lien on the propertY, 

taxes, insurance. and any otbcr costs associated with the marital home. The Wife shall hold 

the Husband harmless on these costs, inc!udlilg the mortgage. Upon the Husband's vacating 

of the marital home, the Wlie will be able to claim as a deduction for income talC purposes 

the interest payments on !110 mortgage from the date the Husband vacates the marital 

residence. 

The Wife shall retlnance the mortgage which is currently in the name 

of both patties and into her within onu (l) year of tbis The Husband shall 

convey his interest in the marital home to the Wife upon her refinancing of the property. 

The Wife agrees to be responsible fur closing costs from this refinancing. 

The parties acknowledge that necessary and appropriate documents of title. 

shall be executed to facilitate such transfer of title so that the Wife shall have nil right, title 

and interest to the property. The Wife agrees to indemnifY and hold the Husband harmless 

from any debts incurred related to the marital residence subsequent to the date of 

•refinancing. '' 

C. A!ITOMOBILBS: The Wife shall have full use, ownership and 

possession of the 1987 Nissan tmck titled in the name ofU1e Husband and 

the. Wife. The Husband shall have full use; ownership and possession of !he I 988 Ford 

FISO pick.up truck currently titledJn the name of the Husband. 

D, E!ANJ< FUNDS: TllcWifc shall have full use·and ownership ofher 

checking account funds located at SC Federal Credit Union, account number SJS839. 

The Husband $hall have his checking: account funds located at 

SC Federal Credit Union, account number 210718. 
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E. FURNITURE. LAWN EOUIPMENT ANI) HOUSEHOLD 

aELONGINGS; The Husband shall have full use and ownersWp of the property identified 

and listed in Exhibit "A." 

The Husband is entitled to all property identified and listed in Exhibit 

"A." 
F., LIFE rNSURANCE POLICY: The parties acknowledge that 

there exists one whole life insurance policy which is marital property of the marri11ge: 

Integon & Son Life Insurance Corporation; Policy Number 00092577650; lnsuring Wayne 

W. Cross: Polley Date 912:3/83. The approximate cash value of this life insurance policy is. 

$7,062.60. The Husband shall have full title and interest in the cash value oft he insurance 

policy. 

G. TRANSFER OF MARITAL PROPERTY: The parties elect to have 

the transfer of all marital property, real and personal, between them to be sub.lect to the 

provisions of the Tax Reform Act of 1984 or any such similar legislation nowpending in the 

United States Congress or which may hereinafter be enacted so that these transfers shall be 

non•taxable at the time of the transfer with the recipient having a ca.rry"over basis in the 

pmperty. 

H. £ROPERTY: Each patty shall retain, have, and enjoy; 

independent of any claim, right or demand of the other party, all property of every kind, 

nature and description and whatsoever situated which is now owned ot held, or is hereafter 

acquired by him or her as a result of this Agreement 

I. DEBTS AND QBLIGATIONS: Bach party shall pay all debts 

incurred by him or her after the date oftbis Agreement and shall indemnity and hold 

harmless the other party against any responsibility or liability therefor. 

The Wife has incurred debt in the form of a credit card, USAA 

Master Card/Visa, Account #54203960 10026972 and will be responsible forsaid debt. The 

Wife has incurred student loans in association from Trident Techntcal College, All student 
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loans are the sole. debt of the Wife and she shall hold the Husband harmless for this debt. 

The Husband knows of no debts for which the Wife will be responsible except as S!.lt forth. 

in this Agreement. 

The marital debt consists of the mortgage on the home and the credit 

card debt of the Wife, The Wifeshall be responsible for the credit card debt. The Wife 

shall ho.ld the Husband harmless on this debt. The Wife shall refinance the mortgage within 

one (1) year of this Agreementinto her own name and shall then be fully liable for the new 

mortgage. 

J. ALIMONY AND/QR SEPARATE MAINTENANCE AND 

SUPPORT: The Wife acknowledges that she is in reasonably good health, and that she is 

employed. 

The Husband acknowledges that he is in reasonably good health; 

The Husband is employed by W.O. Blackstone Mechanical Contractor. 

That both parties feel that they are totally familiar with the financial 

status ofthe other party. 

The Wife does not desire to receive aUmo·ny and/or separate 

maintenance and support of and from the Husband, she acknowledges that she knows that If 

she does not reserve her right to receive alimony and/or separate maintenance and support 

of and from her Husband at this time, that she will not be able to receive such support from 

him in the future, she specifically waives her rightto receive alimony and/or separate 

maintenance and support of and from her Husband and she $peciflcally consents to b13ing 6: 
forever barred from receiving same. 

0 
0 

The Husband does not desire to receive alimony and/or separate 
U .. l 
::> 
fE· 

maintenance and support of and from the Wife, he acknowledges that he knows that ifhe oM 

does not reserve the right to receive alimony and/or separate maintenance and sUpport of g tJ 
. ,_ 

and from the Wife at this time, that he will not be able to receive such support from her in ffi 
. . 0 
the future, he specifically waives hls right to receive alimony and/or separate maintenance Appx54
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and support of and from·his Wife, and he specifically consent to being forever barred ti:om 

receiving same. 

K. MEDICAL AND HEALTHINSIJRA:BCE: The parties are 

currently covered under the heakh insurance of' the Husband. Once the Wife graduates 

from technical school in December 1997 and resumes full time employment, both parties 

wilt maintain their own medical and health insurance. Husband agrees to maintain medical 

iosurance on the Wife until· she becomes eligible for insurance at her place of 

employment. 

L. ATTORNEY'S FEES AND COST$: The Husband ancfWite agree 

that they will be responsible for their own attomey's fees and costs incurred. in the 

·negotiations ofthis Agreement. The parties agree they Will split the attorney's fees and 

costs incurred in having this Agreement approved by the Family Court. 

M. INCOME TAX RETIJR.NS: The parties agree to file federal and 

state income tax returns fur the 1997 tax year under the status of"married," The parties 

agree to file individual federal and state income tax returns fur the 1998 tax year under the 

status "married filing separate." In the event the parties determine it is advantageous to file 

a joint return, the parties reserve the right to .file joint federal and state lricome tax returns 

for thel998 tax year, provided that they are Husband and Wife at the end of 1998. The 

Wite agrees to cooperate by expeditiously providing the Husband or their accountant with 

all documents and Information which are reasonably necessary to assist the (lccountant and 
>-

the Husbaod in the preparation ofthetr 1997 and 1998 income.tax returns. The Husband & 
(.) 

likewise agrees to provide the Wife and/or her accountant with such documents and/or 1..u 
::> 

information as might be recently necessary to facilitate the filing of such return in a timely fE 
fashion; u:: 

N. WAIVER OF INJJtREST IN EST AlE: Each of the parties forever f2 
waives, releases and relinquishes to the other, and to the heirs, executors, administrators, . 

devisees, legatees, and assigns of' the other, all rights, interest, or claims to an elective share, 

11 --------------------

Appx55
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· homestead allowance, or exempt property either as a widow, widower, heir, survivor, 

distributee, or next of kin, in and to all oflhe estate of the other, whether now owned or 
hereafter acquired, and all other claims whatsoever which may in any manner arise or accrue 
by virtue of marriage of the parties und(lr any present or future law of the State of South 

Carolina, or of any other state in the United States, except as otherwise provided in this 

Agreement 
O, COURT APPROVAL OF A.GREEMENT: The parties hereto agree 

that this Agreement shall be submitted to ti1e Court for approval, and if approved, shall be 
Incorporated in and merged wltlt the Order of the Court. 

P. B!NDING EFFEQI: This Agreement s!Jall be binding upon the 
parties, their respective executors, administrators, and assigns and shall in any event 
be governed by the laws oflhe State of South Carolina. 

Q. EXECUTION OF NECESSARY INSTRUMENTS: The parties in 
each event shall hereafter execute all instruments necessary to ca.ny out the terms of this 

Agreement. 

R. EFFECT OF DIVORCE: Tflis Agreement not be construed in 

any measure as a consent or condonation of a divorce Jn favor of either party, nor shall it be 

a bar to. any action or proceedings for divorce to be hereinafter instituted; it Is an 
Agreement which is contractual in nature and is intended as a binding settlement of the 
parties' rights, duties, and responsibilities regarding all matters dealt with herein. Should a 
judgment or decree of divorce or separate maintenance be entered in any court of 
competent jurisdiction in any proceeding currently p.ending or in the future; then this 
Agreement sh.all be submitted to tire court as an Agreement, to be·incorporated and merged 
with any judgment or of divorce or separate maintenance entered between the 
parties. 

S. WAIVER OF REYIEW OFJHEAGREBM.EtJT: The Husband and 

tlte Wife acknowledge that according to the statute and case law of the State of Soqth . Appx56
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Carolina; that the Court has the right, duty, and/or obligation fo review the Agreement at a 

·hearing on the merits of an action for a divorce between the partles; both partiell specificaliy 

waive the right, duty, and/or obligation tbr the court to review this agreement at a hearing 

on the merits of:l divorce action which may be later instituted between the parties, and both 

parties specillcaily consent to being bound by the Agreement without further review, 

modifications, and/or scrutiny by the court, once the Agreement is reviewed by the court 

and approved by the court, except as provided in the Agreement. · 

Nothing in this paragraph is to be construed ro prohibit either party 

from petitioning the court for an increase or decrease the alimony and/or child support 

obligations ofthe parties based upon a substantial change of conditions. 

T. MODIFICATIQN OFA(JMEMBNT: Tile provisions of this . . . 

Agreement shall not be modified or changed except by mutual consent and the agreemoot· of 

the partiesexpressed in writing or by fmtber court order upon a change of circumstance. 

U. SEVERABILITY: Should one or more provisions ofthls Agreement 

become null and void. all remaining provisions shallrematn in full fbrceand.etreot. 

WHEREFORE, we hereby subscribed our names at the end of Ibis 

instrument, consisting of this page and all preceding pages, typewritten on one slde only of 

each page, and for the purposes ofldentification, we have subscribed our initials attlle 

bottom of each prece-ding page on the date or dates herein below irtdii:ated. 

WITNES.Sl!S: 

This .:.£•'"-day of ;?:1Acc.A. 

Appx57
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( 
,, 

- : 

l·.· · . .J) ]I\. ·.·.· . . ·- ¢(} --- . . . 
. ' 

. ' '! - . . - . . - . . . 

' .. : 
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STATE OF SOUTH CAROLINA 

COUNTY OF CI·IARLBSTON 

) 
) 
} 

PROBATE 

PERSONALLY appeared before me, ?i · CilJEi$ 
being tbc person duly sworn says that he/she saw the within named 

l/as0J. , as his/her act deed, sign the foregoing 

Agreement; and that he/she wltb .. tb S?t J./\ . the 

execution thereof. 

SWORN to before me this 

. UBLIC FOR SOUTH CAROLfNA 
ission Expires: atctdoa:>,L 

. _.wbo 

Appx59
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" •I 
' ,; 

STATE OF' SOUTH' CAROLINA 

COUNTY OF CHARLESTON. 

) 
) 
) 

( 

PROBATE 

PERSONALLY appeared before me, :J)o!?.E:e!} _.who 

being the person duly sworn says that fle/slte saw the within named 

... ,,J q 1'\ d- H , . L.1 41, "'? as hls/het act and deed; sign the foregoing 

Agreement;. and that he/she with I. G witnessed the 

thereof.. 

COPY -Appx60
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.. " .. 

· EXHilliT"A'' 

H!Jsband's Pror.crty . · 

· Bedroo!U Suite (Includes :2 dressers) · 
1 Television · · · 
Artifacts 
A TV Wheeler · 
Personal Belon$ings (including cloth¢$) 

( 

.. 

• "r ••• • 

CERIIFU:[) TRUE COPY ·. . . ···.·c.w ·. ·. ··. · .. Appx61
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Federal 

Yes 

D - Annuity Election 

( 

Retirement System 

Attach a certified 

See Privacy Act 
Information on 

Instruction Sheet 

amendments No 

Make your election by initialing the box beside the type of annuity you 

want to receive and give any other information requested. Read the 

pamphlet SF 3113, Applying for Immediate Retirement under FERS and the 

explanations below and -consider your election carefi.!lly. No change will 

be permitted after your annuity is granted except as explained in tb 

pamphlet. If you are married at retirement, the law provides an annuity wi1 

full survivor· benefits for your spouse unless your_ spouse consents to ym 

election not to provide maximum survivor benefits. 

1. I choose a reduced annuity with INITIALS If you are married at retirement, you will receive this type of annuity unless your spouse 

maximum survivor-annuity for my ;uuL consents to your election not to provide maximum survivor benefits. If you receive this 

spouse. 
, annuity, your annuity will be reduced by 10%. Your spouse's annuity upon your death wit 

be 50% of your annuity. 

2. I choose a reduced annuity with a INITIALS If you choose this option, your annuity will be reduced by 5%. Upon your death, your 

partial survivor annuity for my spouse's annuity wi11 be 25% of your unreduced annuity. You MUST have your spouse's 

spouse. consent to choose this option. Complete-form SF 3107-2 (Spouse's Consent to Survivor 

Election) and attach it to your application, 

3. I choose an an'nuity payable only INITIALS If yOu are married at retirement, you CANNOT choose this type of annuity without your 

during my lifetime. spouse's consent. No survivor annuity will be paid to your spouse after your death if h 

or she consents to this election and any health benefits will cease. If you are married an 

elect this, complete form SF 3107-2 (Spouse's Consent to Survivor Election) and attach it 

to your application. 

4. I choose a reduced annuity with survivor INITIALS You must be healthy and willing to provide medical evidc;mce if you choose this type of 

annuity for the person named below who annuity. (Disability annuitants are not eligible to choose this type of annuity.) 

has an insurable interest in me. 
Name of person with insurable interest Relationship to you Date of birth Social Security Number 

5. I choose a reduced annuity with survivor INITIALS You must attach: I. Copies of divorce decrees for all fonner- spouses for whom you 

annuity for my former spouse(s) as elect to provide a survivor annuity. 

follows: 
2. If you are married, attach a completed SF 3107-2, Spouses1s 

Consent to Survivor Election. You cannot choose this option and 
provide a maximum survivor annuity for your spouse (Box 1 ). 

Name and address offonner spouse Date of marriage Date of divorce Survivor arinuity equal to 

----------------------------------- -------------
,_ % 

fbirth Social Security Number of my annuity 

" (\ .Q':l 
' 

--,c 

CSRS/FERS Handbook for Persollllel and Payroll Offices 
Standard Form 310 

NSN 7540-0l-255-3670 
3107-105 Revised A ri120C p Appx62
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Do you want 
payments? 

spouse 
equal to 

% 
-,;-----c-

of my annuity 

Under the Federal t.fnployees 

(OJmplete, Schedule C qnd to this form)_ 

Yes (Complete. items 2a and 2b 

No 
IT;r Claim numbers 

you must one 
Please send my annuily payments directly to my chec.king or 
savings account. (Go to item 2) obtain this number by calling 

Receiving my payment(s) electronically would cause me a ivnurhnnl< credit or savings 

financial hardship, or a hardship because of a disability, or This number is very 

because of a geographic, language or literacy barrier. I hereby li We cannot pay by direct 

invoke my legal right to a waiver of the Direct Deposit without 

requirements of Public Law 104-134. Please send me my 
payment(s) by check. (Go to item 4) 

you want to 
withheld from your salary? 

at the rate being 

.pi;JYes (Attach copy ofW-4 form on file with your employing agency.) 

D No (Attach new W-4 fonn, otherwise withholding will be at rate for man:ied with 

3 

that all statements made in this application are true to the· best of my 

belief. 

Stmldard Fom·, 3107 
llevi<>e:d April 2000 Appx63
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Schedules A, B and C 

I. Name (last, first, middle) ,2. Date of birth (lnonth, day, ,3. Social Security Number 

· ... ./.@--<- r 
2<y<?-?/·-2Pn-? 

Schedule A - Military Service Information 
I. you have active in Armed Services, or otht:r uniformed services, complete 1 a-d below and attach a copy of your 

dtscharge certificate or other certificate of active mthtmy service (if available). -

See instmctions for definitions of Armed Services and Uniformed Services. 

Branch or service 
c. Dates of active duty d. Last grade or 

a. b. Serial number 
From (lnonth, day, year) To (month, day, year) rank 

f///A 

2. If any of your military service occurred on or after January 1, 1957, have you·paid a deposit to your agency for this service? You must pay this deposit 

to your agency. You cannot pay OPM after you retire. · n. n n 
Yes No Not applicable 

Schedule B - Military Retired Pay 

I. If you are receiving or have applied for military retired or retainer pay, including disability or retired pay, complete Parts 1 below. 

a. Are you receiving or have you ever applied for military retired or b. Was your military retired or retainer pay awarded for reserve service 

retainer pay? 
under Chapter 1223, title 10, U.S. Code (fmmerly Chapter 67, title 10)? 

nYcs ;r//A nNo _/]Yes (Attach a copy of notice of award) nNo 

c. Was your military retired pay or retainer pay awarded for a disability d. Are you waiving your military retired or retainer pay in order to receive 

incuiTed in combat or caused by an instrumentality of war and incurred credit for military seJVice for FERS retirement benefits? 

in the line of duty during a period of war? D Yes (Attach a copy ofyour request for waiver and a 
copy of military finance officer's 

ONo 

n Yes (Attach a copy of notice of award) nNo 
acknowledgment or approval of your request 
for waivet) 

Schedule C - Federal Employees Compensation Information 

I. Are you receiving or have you received workers1 compensation from the Office of Workers1 Compensation es (Complete parts I a-c below) 

Programs (OWCP), Department of Labor, because of a joburelated illness or injury within the last 2 years? , No (Go to_g_uestion 2) 

b. Benefit received 

a Compensation claim number 
c. Type of benefit 

From (month, day, yemj To (month, day, yem) 

r- Scheduled award 
Total or partial disability compensatio 

r- Scheduled award 

Total or partial disability compensatic 

2. If you have applied for workers1 compensation (other than as listed in item I a above) but are NOT receiving benefits, check reason be! ow and give the 

information requested. 

n Awaiting OWCP decision r.>frclaim denied 

Compensation claim number Compensation claim number Date claim denied 

3. Except for scheduled compensation awards, workers1 compensation and FERS retirement benefits CANNOT be paid for the same period of time. 

Please complete the information below regarding your claim. 

a. Do you agree to notify us promptly if the status of your workers' compensation claim changes? NYes 
No 

b. Do you authorize the Office of Personnel Management and/or the Office ofWorkers1 Compensation Programs (OWCP) to collect any 

overpayment if we later find you are ineligible for both compensation and annuity payments covering the same petiod of time? 

Applicant's Certification 

I certify that all statements made on these schedules are true to the best of my Signature (do not print) 

knowledge and belief. tfA-.b J !A/./_, -'?, 
/ 

No 

Date 

y_/22_/r-r\ 

Standard FOm1 31 
Revised April 2( 

Appx64
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YO R BEN£. FIT COMI'ln' A 1'\0N 

Man) fac•on mh• the 'Omfm1nliun of )OUr n1001hl) 
I folio\\ ina; sununari1c;S the majur C"\MnJ'I(Jot.•nts of 
)lOUr bcncfi1 COIUpulaliOn 

You m:ri\Cd the 'f'C"i•l fora dioabili1) rrurcm<m. 

Your bcnofi1 is I>A>td. in p:on. on t11c bighen average $.1lary 
any lhr(C y.:af l)l!mKI \\hiiC" "cu.• Tha' 
ptriod docS 001 ai"S}> O("UC in lhel.15t tl1ree )'cars o(.:IJlpf0)01Cnl 
We hal-t: cusurtd ttult the we computed i.'!t U1e 

to )out s:tlary hi>tory. 

Your bcntlil is also bswd. in"""· on dte amount oftedenl 
""rviat )OU ptrfonned u nn tolirrrnmt m:unl• 

\he r""''"';"ll, 
Milit.ar)· incltd:\J in I: 
1'<>111 fcde,.,.l Sef\ icc: 

00 Year-.. 00 Munlh> 
IO Years. 06 Month< 

Only )e""' ....0 full UlO"Ihs ""' u..-<1 111 the compuution: panial 
motuhs are not 

CSA H 2801.10 0 

COST OF LIVING. AUJUSTME.-.:TS .\NO NOTICES 

Future 

"')Our \nrbu; momhl) dcdu.."llOO\ chan11e for an) rtn'<tm. \\C: 

11ill <end>"" a Noll<e of Aunuit) Adlu.,tmcnt c\plairmj( the 
chOil!!C. 

Your healch nsurance prennum can change each year. c:ffc:clivc: 
Jam111ry I. ch•uv:c: in {lll:lnium1. ... 111 a!!l'ar m )"'"I ebnaary 
l p:1ymem. ;ohkh R'pn:sc:nls ann11i1y atlll insurance pn:miwn 
deduction tor the month uf Jru1ua.l). 

If )Our ' l"'u"' dtes before )Oil do. 11e "'"recompute )our 
to ehn11na1c: d1c n:du<llon \\t maJe tu pn>1 ulc for lhe lllr\1\0r 

You •hould contact us ifthi> i> ncccssat). 

Whl'll )OU tum 62. \\C "ill rccomptnc )Our benefit as an "earned" 
annuil) ""1f•uu hud 11orl.cJ until age all applicable 
snlnry incrcajes. Unhl.c 1he di . ..ahilit) this "eruncd" 
AOOIIil} \\lllliOI be b) an) '>ocial "e<:Unt) OOJcfil> )Oll 
recci1c. 

1 he premiums you pa) for )OUr lilt insurance: W:pcnd on )our age. 
lne premium< we ha.-e alrcad} dc-.crihed ..,;u continue uncil you 
turn age 50 

cs,, 8 2801JJ 0 l'age :!-I 

S RVIVOR 8£NEf'ITS 

In dot c1.:nl of your death, )Our iunil-<.>n .ttould call out 
Rl!lirenw:<ltlnfotn\lllilm a1: 7li7-67;11. Cu•t<mte"' 
"ithinthc lo<:<tl Wa•hl•a1on, PC, arcan•u•t c•ll 

You ek'-"1<'<11o 1"0\ ide .urvi,·QC benefits a.• follows b:l<cd l'"'" 
full •moun• of the onrmit) . 1\s noted on tclin."IU1..'1ll 

'YO\' m:.l) ct"llUIY.'-" clc.·cllt.m b) lllinp. n n(.''-' dct:-tit)l\ 
in not l•ltr 1han JO days. aO:cr the Joue ofyuur 
monlbt} pa)tnelll. 

nte n:du,UOII 10 II"" t<fe il or hcnCfiU L! mndc hom ) Ollf booic 
unnuaf IIUIUit)• ot ldif<UlOIIt nto:"' ... 110 M:!'lnolC 

fM J>Tfl'idlng !!Uni\"'r annuitict.. 

""""'' DOREEN 
Sor:i•l Security Number: 

Suni' 

An) deprndatt. urunarricd childn:nund..- disabl.-1 
dtil•h..,, ,,.., I K of di_.,,bre,l pri .. r to •tt• Ill."' lull-lin>< 

!2) tould ht fot a snrvi\or annnol). 

CSi\ 8 :1101.1110 

COST OF LIVING. AI)JUSTMENTS ANI> NOTICES 

Ench ().:Iober. we will you inlitfmati"" 1100111 the Uf>COtninj! 
l!calth lnslll'ancc Open Se:tso11 tlcalrh chuptcr), ·nlUt 
nmlcrial will explain \\hat kind or ch:mgo:s )'Oll can rnakc iJI your 

whoc your new prl·•niums will be. und if you do rnak.: it 

change in we will >tml )'Oil u cuullt·nu-lon that the 
dwngc hns mndc. 

Oy the end of ct•d• .IOIIUM). we will send yuu n form I 0'>1lR. 
Stillerno:nt of Annuity Paid. This will t'cpor1 how much 
you (rom OI'M. any l'cdcral nod 11\X.:S nn,\ 
>hould be to life )UUr tnx rcturn(s). If you do no! receive the 
statemetll. pk11st call (lilT Rdirc:ment ltr fonnaliun Olli:e at 
1-888-767-6738. Cu.stomcrs within the Washington. D(', calling 
area call (202) 606-0500. 

l!:ach lh"e "" update your address (either your direct 
information, or your corre•p<>ndcncc :lddress). we will s•nd you a 
coniinn:llion of that change and let you /(J]OW which will be lh.: 
first payment 10 go to the new address, ifnpplicnhle. 

We rccrotly sent you au ldttllifitalion t:nrd. to k(ep as a 
pemtancnl =ord of your retirement claim number. 

CSA 8 130 0 Page :!5 of:!8 
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COST Of U VING. AI>JUSTl\IDITS Al\10 NOTICES 

Fulurt Cht rk Adju11mtnls 

) our 1 nriOU$ mom hi) <.lcdu.;tioc" for an) rtaSOn. 11e 

11 ill }OU 3 Nutile of AnnUli) AdJu.tment e\plair-ing the 
chnngc 

YoUI nsut11nce pfenuum can clutnt.>e taeh )car. dfccdve 
Jwnmry I . An) change in prcrnrwr" "iii&JlllCllr in )OUT 
I " hich l'q)teloent\ and premium 
dcduttinn fllf the nl<>nlh of Jan<13r) . 

If )OUr spou.<e dre' before )Oil do. \\C "'" recomrute ,our annuit) 
to elinunatc the n.'<luctroJl "" made tn pnll rde for the i1or 
hener.t. You conlact us il tho\ r; nccesS31) 

When )OU tum 62, IIC will recompute )OUr benefil ns 3n "eamed" 
mlloui l) ,, if)""'"'" " urked umll age 6Z. with all applicable 
sn lnn increase>. Un like the di-...1bilit) nnnuil)'. this "earned" 
annuity " ill not be reduced b) nn)' Social Sccurit) hcuelit> you 
I'Cccivc. 

The premiums )Oil r•Y for }our lite iosui1U\Ce dcpclld (Ill )OIIr age. 
The premiums we have already dr;,eribo:d "ill conlinut unti I you 
tum age 50. 

CSA 8 :!80133 0 f><>ge ::!-1 of::!8 

COST Of liVING, ADJUSTMENTS ANI> NOTICES 

Olhtr OPM Noliru 

Each October. we 11ill send you infonu:nion ubout 01e upcoming 
llcahh Insurance Open Senson Hcahh lknelits chnpter). That 
material will e.\plain 11hat of changes you can in your 
cove111ge, )OUr new rn:miums will 1:1.:. and if } Oil do make a 
change in COl cmge, we will send you a continnlll iou that d\e 

1\us bctn llllldc. 

By the end of each "c will send you R foml 1099R. 
Slatcmerrt of Annuily Paid. ll1is 'lnlcmcnl will rCJXII1 hnw much 
you rcccivetl frum OPM. nuy Federal nnd lnxcs withheld. and 
>hould be used to file your tux relum(s). If you do not the 

plrasc call our Retirement lnfom1Rtion Offi:e at 
l-81111-767-6i38. <.:uslorncrs within lhe Washington. DC, .:alling 
area musl call (202) 606-0500. 

Each lime we up<lnle your nddrcss (either your direct dCJ)OSil 
infurmatioll, ()r your curr.:spondencc addrcs>), we wiU )'Olt a 
conf1m1atiou of l11at chango nnd let you know which will be the 
tirsl payment tn go to lhe new address, ifnpplicnble. 

We have recently sent you an ldenlificalion C11rd, to us a 
pemtancnt re•ord of your retirement claim nvmber. 

CSA 8 :!80130 0 Page 2S of28 
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STATE OF SOOTH CAROLINA: 

COUNTY OF DORCHESTER 

WAYNE W. CROSS, '?,-

vs. 

DOREEN C. CROSS, 

(, 

) 
) 

.; ) I . 

) 

) 
Plaintiff, ) 

) 
) 
) 
) 

IN THE FAMJLY COURT FOR THE 
FIRST JUDICIAL CURCUIT 

CASE NO.: 2014-DR-18-1450 

-:. 

FINAL DIVORCE IJECHEE :• • · · 

Defendant. 
) 
) 

Hearing Date: 
Presiding Judge: 
Plaintiff's Attomey: 
Defendant's Attorney: 
Court Reporter: 

Mareh27,20l5 
The Honorable Randall E, McGee 
J, Reaves McLeod 

ProSe 
Rose Walker 

This matter comes before the Court by way of Plaintiffs Compl!dnt for divorce based on 
the no fault grounds of one year separation without colmbitatiou; waiving alinwny; setting forth 
that lli<tri!al prope.tty has been previously equitably upportim1ed; making each party 
for !heir own attorney's fees and costs. The Defendant was sen•etl with the and 
Complaint on October 29, 2014 by personally delivering a copy of same to her, as evidenced by 
the Affidavit of Service. The Defendant did not ftle <In Answer or Counterclaim. 

The Plainti!Inppcared ut the hearing of this matter with her attorney, J. Reaves McLeod, 
and a witness, \Vho testified. The Pro Se fJefendant@'was nnt present. The Defcudant was 
notified of the hcurlng by w;ty of Notice of Hearlng dated Februmy 20, 2015 and served hy 
l'rocess Server, Mary Fisk, on March 3, 20!5. 

FAC1llAL BACKGHOUND AND FAUI.T GROUNDS .f<'OH DIVORCE 
It appears unto the Court that the parties were. married on August 3, 1982 in Chester, 

S\>utb Carolina and last resided together as husband und wife in Dorchester C(mnty, Sou!h 
Carolina. 111e Plmntitr has resided in Colleton County, South Carolina tbr more than one yeru· 
prior to the commencement ofthis action. Tho Defcnd;mt currently resides in D'.ll'chester County 
and has been so for more thru1 one year pdor to the commencement of this action. As the 
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Defendant has been a citizen and resident of Dorchester County for more than one year prior to 
the commencement of tltis action, this Court has persunal and subject matter jurisdiction and the 
venue is proper. 

It further appears unto the Court, that dmlng the course of the maniage one child was 
bom, to wit, Christln Cross (D.O.B. 1984), who has now reached the age of m'liority and 
no other children m·e expected, 

Further, it appears tmto the Court that, due to ce11ain marital difficulties, the parties 
separated on or abotlt April 21, 1998 and the pm:ties have lived sepamte and apart continuously 
since that time. A Property Settlemctlt Agreement, Child Custody m1d Support Agreement WM 

filed in Dorchester County, South CarolinnonAplil21, 199&, No.: 98-DR-18-601, a 
copy of which is attached hereto and incorpornted into this Order. As such, the PlaintHr has 
brought this action based on the patties' separation lor more tlmn one yenr without cohabitation. 
The Plaintiff was examined by the Court and it appears that there is no hope for reconciliation of 
the parties. The Plaintiff's witness was examined and testified that the parties have lived separilte 
and apart continuously since Apri121, 1998. 

SPOIJSAL SUI'PORT 
TI1c Plaintiff filed his action seeking for both parHes to waive their to seek alimony 

or spousal suppott from each other. 

EQUITABLE Al'PORTIONMENT OJ<' MARITAL PROPERTY 
It appears unto this Court that J'he parties have previously scpar<tted all marital property as 

recorded in the Property Settlement Agreement, Child Custody and Support Agreement iilcu in 
Dorchester County, South Carolina on April 21, 1998, a copy of which is attached hereto und 
incmvorated into this Order. 

ATTORNEY'S F.EES AND COSTS 
It unto this Court that the parties have agt-eed to be solely responsible !or their 

own attomey's fees and costs and the issue is not before this. Comt. 
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Based on the above findings of fact, tcstimouy given, and for good cuuse shown, it is 
hereby ORDERED, ADJUDGED AND DECREED that: 

1. The Plaintiff is hereby !>'!'anted a divorce from the Defendant based on the no fimlt 
grounds of one year separation without cohabitation in that good cause was shown aod a witness 
provided undisputed testimony that the parties separated on April 21, 19')8 and have lived 
separate and apart since that time. Further, the Plaintiff was cxamhted and it i5 apparent that 
1l1ere is no hope of of the parties, 

2. 11mt the parties are hereby denied alimony and/or spousal suppo11 both and are 
hereby forever barred !rom seeking alimony from each other, this is based upon allllj,'feemcnt of 
the parties in the Property Settlement Agreement, Child Custody m1d Support Agreement nted in 
Dorchester County, South Carolina on April 21, 1998. 

IT IS SO ORDERED 

Summerville, South Carolina 
IS/ 

3 

... ,;;...,, ... 
Fa Hy Com1 Judge for the 
Fir t Judicial Circuit 
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DEATH CERTIFICATION 

-..... -... . :. ·- ::;·. . ' ·., .· . : 

z47: li _;309 • 
ARMED FORCES: NO 
DATE OF BIRTH: AUGUST 04, 1956 AGE: 59 YEARS 
TYPEOFPLACEOFDEATH: OTHER(SPECIFY) COUNTYOFDEATH: BERKELEY 
l)I!).MJ,<; AN.D A;DpRESS>QI' PLACE OF l})iiA 1]1} J 9J3,§)'1Qf\¥ i .: · . 

''.,·:;::;, · ... ::, · :: · .••. 
DECEDENT'S RESII)ENCE: 2720 DRAIN ROAD, SMOAKS, COLLETON COUNTY, SC, 2948! 
PLACE OF BIRTH: NORTH CAROLINA MARITAL STATUS: DIVORCED (AND NOT 

REMARRIED) 
.. S.URViVING SPOUSE.fS NAI\'IJ,<;;·NA. ?>. .('' ··:.·:-\. X\ . , . ' ; ANNELIESE ... ::;._ 

·-::_ .: . 
· 'il.EiXtioNsHIP: DAUGHTi£R 

··: >=-:. 

MAILING ADDRESS: !52! LYNTON AVENUE, CHARLESTON, SC, 294!2 
FUNERAL HOME: CAROLINA MEMORIAL FUNERAL HOME, INC, 7!!3 RIVERS AVE, NORTH CHARLESTON, SC, 29406 
FUNERAL JAMIE R. sHEt,LEY . . .... ·. •. J,ICEN.SE !'lliMBfi:!l.: 2658 

.· ·. Jf ,.(: .• ;s ;, j('\ ·: N\'J'(EMBALMED 
> ·'ACTUAL'ORJ'RE§\llVIJj)QDATE OF DEA'fli.;• SEJ'TEMBER.23, \l>l\!i!'INEit9Jl IJEATl(: :'!'IAT!JRAL 
· :: ,·AcTU.4,,j;.:OR TIME OF ·.;; ,_,:;, __ ::;:_. __ ,_, ·.·._ · "" '- -

CAliSE OF DEATH- PART I 
SMALL CELL LUNG CANCER 

. SIGNIFICANT '.; i; ,j: ;; 

CORONERCONTACTEIJ? NC{.. •··••· AUTOPSYPERFORMEDi NO 
DATE OF INJURY: NA TIME OF INJURY: NA 
PLACE OF INJURY: NA 
L!JCATIJ)N OfJNJ\/Jl.Y.: NA , :&. 

. ;!: \;.J's' 
.. CERTIFiER NAMEANti41TLE: (v!D y AN!S BELLib• 

CERTIFIER'S ADDRESS: NA 
DATEFILED: OCTOBER0!,2015 
DATEOFISSUANCE: OCTOBEROI,20!5 

.. ; .. .•-
'f .. 

,,: ....... _,,,, 
,(iJ'fOPSY AVAILABLE? NA .... 

INJURY AT WORK? NA 

Sl'EC(AL INSTRliCTIQNS•<: .:•• 
NA·· ... . . ..; t .... : / 
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Application for Death Benefits 
Federal Employees Retirement System 

Form Approved 
OMB No. 3206·0172 

Federal Employees 
Retirement System CSF-7 186 495 

I. Full name of the deceased (last, first, middle) 

WAY N6 WtSU:"f GIZOSS 
3. (Attach a certified copy of the death certificate.) 

5. List any other names the deceased used (ex. maiden name or his/her middle name) 

NA 

CROSS 

DOB 08/04/;i6 
DOD 09/23/15 

WAYNE w 

(CSA 8 280 130) 
SSN 247 11 2309 
CUT 10/08/15 

6. CSA number (if : 

os;q z 2$QJ3P 
7a. Was the deceased applying for or receiving workers' compensation from the Office o'f 

Workers' Compensation Programs (OWCP), Department of Labor? 
7b. OWCP claim number· 

·Yes- ? 
8. What was the employment status of the deceased at the time of death '(see pamphlid-eJitltlid, 'Afiplyin!;for Deatft Beuejits Under tfte Federal Employees Retirement 

,,, .,_ _· : ' .. ; ' ., -I' 

D Employee Complete SF 3104-B, which bau·be obtain'ed from the 
, : , tfl1!Hl9ying _agency of the deceased. 

CJ FOirnerL- -, ... ,.. IfyOuare·fuesurvivingspouse, 
employee complete SF 3!04A (attached) 

9. Name of the spouse ofthe deceased at the time of death (if not married tit time of death write 

NPNI£ 
lOa. Name:ofthe spOuses from an forllier.ti1fi4ia'ges of the G)ld?" 

deceased _ . ·f : 

________ 0 Divorce/annulment 
,_,,, "-.c.------• · ... --·- ,_' -- '-"' "-' "--··-- ', 

Section B ;!nformatiorrAbout tile 
1. Your full name (last, first, middle) 2. Date ofbirth (mmlddlyyyy) 

C.I<.OSS, f::>OJZ.€.6N , . Cr2t+.m512- · dif,z/1 qcei 
Are you a citizen of the United States of 

.es 

lOc.; Date 
' (mmltfd/J'Y)!J9 

box:_s 

§.-... - - . '· , ' 
or administrator of estate (attach copy of courl 

order) 

Designated be. nefi.ciary:(attach copy of deSignation; ·if available) , 
Parent-ofdecedent-(Eachparent should complete a separate . ,, . , 
applicatio_rz. If parent is a c.opy of the death certificate..) 

6. Did you cash allY cbeCk(S)''isSUed to the' deceased· Or did YoU:Withdiaw funds pliid by· direct 
-deposit from the deceased's savings or checking account after the date of deatb.? 

· spouse Section D page 2 
.' _ Child-(or.asguardian of minor or disabled child) _ 

· • Other (specifY): • 1 · ·• .• 

No· 
Yes 

.. .. J?' 

Cle'igy/JuStice of the PeaCe-. 
3. Have you remarried after yoUr-spouse died? 

Yes 
' 'Have yOu ever applied for a -survivor annuity bas.ed on the Federal service of a 

Sft91J.Se.otlferlhan the _qne in Sectiop_ A.t? ____ ....., __ .,. 

4b. Name of deceased former spouse 

''I;' 

No Go to Section E 

Date of birth (lnmlddl;yyy) 

4e. Claim number (assigned to you by 
retirement system in 4dJ 

StandmiFonn3104 
. .. 'll\11. 
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la. Date of marriage to the deceased (mm!ddlyyyy) 

O?J I 0.3 I ;q 9z.. 
lb. Date of divorce from the deceased (mmldd!yyyy) 

oa I z-r/zot.S 
2.Is there a court order aV1arding you any portiOii Of the Federal EmployeeS Retirei:nent SYstem (FERS) retirement or surviv6i benefits of the deceased? -n-YeS. On reCofd 3t oPM 0 -ye·;l 
3a; Are you paying for Federal Employees Health Benefits coverage to a former employing office? 

[Vt'No Gotoitem4a _DYes 

4a. flaY<1 you_mmyied_ agai.Q since .your marriage tq the _ 4b. Date cif first marriage marriage to- the deceased ended (liim/ddtY.Y.0'l 

Go_tti.'iteln5a_ "[]Yes 
Sa. Have you ever for a survivor annuity based on the Federal service of a 

9,cceaS_ed spouse or former spouSe than the Oil£ YUJmed on page 1, SectionAl? 

5b. ·Naine of 'decease& fOimei- spouse (last, first, middle initial), 

(gNo Go to Section E 
Complete items 

QYes - 5b-5ebelow 
5c. Date of birth (mmlddlyyyy) 

:.k qaiJ;n DU1liber to you_ by_ reriiement system in item 5d. 

Special No(f: .lf you irzSec(iqn A.8, andyourfqrmer spouse performed more than 18 months of creditable 

, civilian Federal service, aizd a cov,.rt awards yoU all- or a portion of the BasiG Emplpyee_Death Benefit or a survivor annuity, contact 

• the former,emp!oying agency of the deceased in, order IQ complete the necessqry election forms in Standard Form 3104B. 

-!: 
·1b: -- · __ , · '--- ,. · ' 

CC-{"- ·'''':i·'-'C' 

2. Is there a child of the deceased l;l.Otyet 

Yes- Complete items lb-lfbelow 
1c1 (mrnlddlyyyy) 

3a. Do you (the app1icant) have responsibility for all the children in Section El? 

, ,[l_r.Jo 

- --- ---
1\\' 

o Go to Section F 

> v:·-. -":':9Ye,r-_.::_._- '-. 
Stud11-Df 

.. 

n·Yes Gotoitem4a 
- , --· -3cf &st0diilll.1s 

to child 

Legal 
: \ ' . 

- '- '- ,' -
Page 2 of4 

' 

Legal guardian 

- Specicy 

Legal guardian 

Other ->- Specicy 

Standard Form 3104. 
Revised May 2013 · 
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4a. Has
1

anyone applied for from the Lty Administration (SSA) for rnino[ or disabled childreD. L deceased? 
0 No (Application requiredforpaymentofbeneflts) 

4b, Have you attached a copy of the SSA's Notice of Award of benefits, and/or denial. of benefits, and/or disabilily determinations for each child? n _No _ : received (For.vm:d t? C!PM upon receipt) 

List who can in inStiucdo,ns .. 

DYes 

L 2; CorflpKete·aQdress 3. :R¢la_tionship .,to-deceased 

Ci-/Q.tSrtN C A-YCe ,..,0 .,5 /SZ-1 4-YNION Ave. 
<>• .sc 

. Secthlll G • • 
l. 0xecutor, the COUli to ZIP code) 

settle the estate of the deceased? 

No Go to item 3 below 
3. If an eXechtoi.·, ·adinilliSira'tOr (n: Other 'of-ficial haS Uot been. .nNo 
Section 

wa§ an employee OK' fonn..C•· employee· at time of de ant. Do not cOmplete if the deceasea \VaS at the d. si.n,ce.,dPM bas 
this information. ' · ' ' ', · ·- ': \ -:: '- \ · 

1. 
·-.. 1 \ _ '•; • . _-} -\ ., ,_ .- .... _ ·-·. . i" _. · 11 '_ ·-'' 1 i : ·;.: '·. ' 

If the deCeased pedonhed active, service ih tile Anlled Forces o.r other as in' the corriplete items--! a-b 
attayh a copy of the discharge certificate or pilier certificate of active milit.il.ry,service (ifdyailab!e/. " \ > > '--- _ · ' '· h -' ·:_- :·.' 'J' '- ·,·:·;< -' ·:' '.,'( J) .\. -. ' ' · ; · ·_., ' .: 

2. \ 'Coin'ph!te 'if tb.e-ctece-asea viri.s an _empioyee of foitrl.e'r emPloYee' at tirlle Of de3.th.\ Ifai:i;i of the' above listEd. Service 'after 1'?/31J56,' WaS a' dtipdSit to: the 
----- .. _,_, 1n · · ,_ · 1•·' · 1,,;1 '' · · '· J!!' i !·' , ' - ·· · 

,, ll• d . I jl 

.:-. . de.c_ease
1
J,,V,:,fis an time of which.ca'!t:be tJ obtained froiD the former emPloying agellcy of the deCeased.. __ , 

3a. Ail alld- foni:ter-SP,otiilc:;i' complete. 
Was the deceased receiving:r.ailitary retin;d.pay'at the tim'e of death? No 

3c. Ar'ri.you elig;[ble for militafy 'slli-viVor'briflefits? (AftaCh .verificatidn of jour eligibilityi!rie!igibility for such benefits) 
c-i\'! \)' :_1 O_No 

··:·-;_ '"-/ ·-.,';·:--:'_) •'':\ ';.-·_._ __ ·.;· ,' , 1 i 
l. Fiderai'bhi.ehts paynients ,;,N_b_e made electronically by Direct Deposit into a savings or checking account or by a Direct Express debit card provided by the 

Depactment ·of the Treasury. See the instructions for Section I ofthis application_ arrd SF-311 4' (Applying for Under the Federal Employees Retirement 
SYStem) for a0diti0ll8J information. This does Uot ipi_)iy tO YoU if your pennanenfPa;/meUfaddiess is OUtside the United States in a coUntry. not accessible via direct cle'pbSit:) , ' - -,' \_ '>'·· -; \ '- ,! \ 

to my (Go to 2.) 
,_,,·.·· 

D ,paymGnts to my debit (Go to 

address State's:·in ,a not via (Go to J.) 
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2. Do you want fu have your survivor ammity payments made to the snme checking or savings accmmt to which OPM_made payments by direct deposit to the deceased 
·'-' ' :i•:: -.l : · :•'<· ,'_:: -- 1 '._, .. _,,._,,. · • •• -: • 

''I ( •.(, _ [Vj'f\To 
3. Do you want yom survivor annuity paymeuts made to a checldng or S!!Vlngs account to which we have not already been making payments by direct deposit? 

4. 

5. 

7. 

i' './jl,, r;:;rYes 0No 
F-immci21-i.Ustitution routlng·nu:ffiber ('£au 'may obtain this number by calling your b<J?ll!; credit union, or savings institution. This number is very important. We cmmot 
pay by direct deposit without if. We suggesf. you call yourfinancial institution to verifY this number) 

... yo{. , .. , ,.,,, .. , 
iL ·· 

Naffie' arid itddteSS ·of ;four firii:lnC.ial .. lli3iihltion 

SOUTH CA-120LINA r==cDEJzi:l'-
"· ,-·•·!' p; .. :'' ; . 

P.o., 12!PX · s¢., 
8. Telephone :illstiD:>Hoh {iilcl!iding aiea'CJde) 

'Pi/$:. 7C:;?t:. 'P3'do. 
. I,' - - i i' ": • - '.. '· i '' ,' , ' -- • ;<-; '! 1-" · : \ ,_' . ! I i 'h: )_' ; ! - ''' -·' '·' ,.: .' i •- ;.., 'i ,: - :.- ''-· ;_, ... ; · ·-- T -' 1' -, '•' · ' - i 

' special 1lote: If yOu you rnay attaPlla ·rfinceHy{) .instea.d,offiHing:iu.the 
requested fmanc.ial institution information. If you attach your personal check) it is especially important t11at you contact ymrr bank, credit 
urrion,: or-savings!institutionto coru-'inn tJuxtthe information_ on the \\heck direct in:N:ltutions, 
espi?ciillly cf£dit ·tffdO?is, use ·aijjeJ-'f.i;iit routihfi-Jiuin'H£fs oli 'caD ·use· thiS 1rlfoiTriatiorl fo' st3TI, paying yOu bY dired dePO'sit. 

I hereby certify that all statements made in this application are true the best qf my •tnawledge and tha_t no evjl/enc,e to the 
settlement of this claim is ·withheld. I have read and understand all-of the information provided in {he_ to this application. 

L 
. . .··. . . . .. .... . . . .· . . . .. . . .. . . . . .. . ..... ·. .. Jl s.c.e.·c.".·. 

2. Mailing address J Any intenliopally fa)•e or statement or response yon z 3tP CPrD y De I ve .·. •.· provide in this application is a violation of the law punishable by a fine of 

<:::- , "' .. · .... ·• ··, .. co··. ·zo1 1-<:::>. no.tm. ore. !ban $10,000 or imprisoilment of not more thai! :;·years or both. 
uU' ,m c=:!2...VI/ ... ._c;;;. 1 ··· · 110' · (18 USClOOl) 

S$ctionK· . . . .. 

Attach copies of the following documents to expedite the processing pf your application. 

Social secn1ity awcad 
detemrt:rwtions 

S!mHhrrl Fflr;-a3l0<1 
R>:e·,ti:;<Od M:-q 20l3 

Appx74

999999999999

999999999999

Case: 21-1116      Document: 20     Page: 109     Filed: 04/09/2021



Pleading Number : 2019048197            Submission date : 2019-11-22 14:13:57            Confirmation Number: 44096946            page 28 of 73

I 1 - i;; ( 
! 

\ 

llWITflD STATES 0Fl'1CE OF f>ERSOJ\'NEL l\I!ANAGEMENT 
W-asllinglon.IX: 2&115 

Doreen Cross 
236 Cady Dr. 
Summerville, SC 2941!3 

Dear Ms. Cross: 

September 12,2016 

CSF 7 186 495W 
Wayne W. Cross 

. --·, . 
. -·-- ' 

This concet'llS an overpayment of $1 ,241.73 as :Of survivor annuity benefits being paid to 
you in error. ·"; -.. 

A review of 1he retirement that\v ayne W. L':t(l$$, .a Federal 
died on September 23, 2015, Atthe time Of his retirement, to provi4ea > 

survivor llliDUity for his The that to you Was Qlt 

your reJ)Qrt of death of Wayne W, Cross Wl the SpiJ1,jllC decerule. \ye placed you into .. · 
express pay, whereq}'theQffice of Personnel paid m¢nies out prior to , .· 
receiving a signed application. Subsequently, an for death benefits was sent to you to 
complete. Upon receipt of your that you were not thes11rviiiing 
spouse ofWaytt9 W. Cross. You were the the decease. There(ore, !11c survivor 
annuizy benefits paid to you were .crront.\NIS and inust be returned to OPM. You \V!J'uld not be 
eligible for payment as a former spo9$e unless aJqrmer spouse survivor benefit was 

··stipulated in your d!vome bftlle. court. )"our divorce decree.does not II. ward you a 
.. survivor annuity due.to,the death of\Vayne W; Ctoss. · 

. -' ': ' ' -_,- ·- - _- -:. 

As a,resultgfthe delayin tenninndnj,j\your annuity, thcrci;;an overpaynwnt. You were paid 
survivor ann1,1ity in the gi"Qss amount of$!,241.73 for the period covering September 24, 
l015, through November30,4Q1$. We have included a "Paid and Due Calculation" in this 
package lq explam how we got ihe Below is an explanation of the net 
(lverpaymeut, · , ,,, · · · · · · 

Because we wJre,notab,lc to annuit)' until Augu$t 2016, you received a 
total gross sunrivo( overp.aytnel)t of $1 ,241. 73 payable by mo.ncv cw personnl 
check to tb0 U.S. Otfite . 

We request lbat or request reconsideration to let us know what you 
plan to do thm overpayment by :!0 duys from the date of this letter, You may use the 
enclosed selt-add:essed envelope to rotum your payment or to send us any other option listed on 
the hlst tlage ofth1s package for resolving the overpayment. Please note tbat your 
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<' 

!" 
( ( 

reconsideration NlJ ueslmust be made within 30 days of lihe date of this letter. G1.merally, 

upon :rccelving a request for reconsideration, waiver, or compromise, we will stop 
collection oftbe overpayment until your due proc·ess has bce11 exh1lusted. 

The information you need in order to make your decision regarding the repayment is contained 

in the unclosures. We hope tilis information is belptul. If you have any questions or need any 

assistance to complete the forms, please contact us on {202) 606-0555, ll.1onday through Friday 

between the hours of8:00 am aud 4:00pm Iiastem Time. 

Sincerely, 

II J/A' • .. ·· ' . 
Alltioue.tteVandtrhnrst 
Li,li\IIRe<,:()l)Slderation Team 

Services Program .••... 
of:rersonncl Managefiumt 

.,,,;:-. - . ;.-._-

Enclosures: :: ! .. . . c 
Paid and Due ExpiMation of.the Overpaymenl . . .... 
Information for Individuals Who flave Received QYQroayment 
Request for Reconsideration, Waiver, Comproll\il!ll; Agre(fl').'!ent 
Financial Resourpes Ques!ion1111ire (FRQ) , ·.·· · 
Self· Addressed· Envelope 

i - . 
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October 12, 2016 

CSF 7 186 495W 
Wayne W. Cross 

Dear Ms. Vanderhorst 

Antionette Vanderhorst 
Legal Reconsideration Team 
Retirement Services Program 
U.S. Office of Personnel Management 

This correspondence is a Request for Reconsideration, and in response to the Office of Personnel 
Management's (OPM) Withdrawal of survivor benefits elected and paid for by Wayne. W. Cross through the 
FERS program. 

As stated in your letter of September 12, 2016, at retirement (November 11, 2004), my now deceased ex-
husband, Wayne W. Cross, confirmed my election for survivor annuity benefits as his spouse. At that time, we 
were separated and he expressed to me that he was continuing to pay for the benefits, through deduction, and 
wanted to enable me to help our daughter and possible grandchildren if he wasn't able to be here himself. 

Wayne and I were married, to each other only, for 32 years, 7 months, and 24 days. Our marriage produced 
one child, and we now have one grandchild, born 8 months and 17 days after his death. Wayne never knew he 
was going to be a grandpa. Our daughter Christin, was the light of her dad's life and the sole beneficiary to his 
estate. Wayne and I remained friends and continued to spend holidays together as an extended family. Neither 
Wayne nor;l re-married. My fifty-fifth birthday has come and gone. 

Christin requested that I be appointed her dad's Personal Representative, and the probate court of Colleton 
County, South Carolina, made the official appointment. I contacted the OPM office and provided a death 
certificate. I never said or suggested that Wayne and I were currently married. I provided all the requestea 
documentation in a timely fashion. Wayne nor I were aware of a need to manipulate our divorce decree in 
order for OPM to pay what we had previously agreed upon via formal elections. I have not and will not 
relinquish my right to benefits we elected and my ex-husband worked hard for with dedication to and respect 
for the United States Federal Government. 

Wayne was diagnosed with lung cancer a year before he succumbed to the disease. The treatment had a 
devastating effect on his body. He spent the last months of his life struggling to tie up loose ends and make the 
transition as easy as possible on his survivors. Our divorce decree was stamped by the Dorchester County, 
South Carolina, probate court just 5 months and 27 days prior to his death. 

According to my calculated benefits, the OPM terminated survivor annuity payments on December 1, 2015, and 
to date, or through September 30, 2016, I have not received $5,560.00 of benefits. 

I pray that the Office of Personnel Management for the Federal Government of the United States of America 
·will honor my ex-husband's deliberate election of benefits and respect his final wishes as to his directive of 
survivor benefits. 

Sincerely, 

Doreen Cross 
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United States 

Office of 
Personnel Management washington, DC 2o41s-ooo1 

June 21; 2018 

DOREEN CROSS 
236CADYDR 
SUMMERVILLE, SC 29483 

Dear Ms. Cross: 

AMENDED 
CSF 2587282 
Wayne W. Cross . 

This is reply to your Octo per 12, 2016, request for reconsideration of the initial decision of the 
Office of Personnel Management (OPM). This decision found that you were not entitled to 
survivor armuity benefits as the former spouse of the late Wayne W. Cross. For the reason(s) 

below, we affirm the initial decision. 

BACKGROUND 

Mr. Cross retired on disability under the Federal Retirement System (FERS) on 
May 10,2005. You and Mr. Cross were married on August 3, 1982. Your marriage ended in 
divorce on March 27, 2015. The survivor annuity benefit Mr. Cross elected for you as his wife 
terminated with your divorce. The FINAL DECREE OF DIVQRCE issued on March 27, 2015 
by the Family Court for the First Judicial Circuit, South Carolina, did not award you a survivor 
benefit. When you called in to OPM you identified yourself as the spouse of Mr. Cross and we 
therefore put on our rolls as his surviving spouse and payment commenced. When your 
appiication was received it was determined you were actually divorced from Mr. Cross. You 
were overpaid $1,241. 73. 

ANALYSIS AND FINDINGS 

OPM is charged with the administration of the CSR law and is expected to pay benefits only as 
provided by law. Also, we are obligated under the law and regulation to con-ect any en-ors) in 
payment of benefits. The laws that apply to your situation are: 

Section 831.603 of Title 5, U.S. Code of Federal Regulations defines current spouse and cun-ent 
spouse armuity as follows: 

Current Spouse means a living person, who is married to the employee, 
Member, or retiree at the time of the employee's, Member's or retiree's death. 
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Current spouse annuity means a recurring benefit under CSRS that is 
Payable (after the employee's, Member's, or retiree's death) to a current 
Spouse who meets the requirements of §831.642. 

When you obtained your divorce you lost your status as a current spouse and your entitlement to 
the benefit that was elected for you as a current spouse. · 

Section 838.804, Title 5, Code ofFederal Regulations, provides in pertinent part: 

§838.804 Court orders must expressly award a former spouse 
survivor annuity or expressly direct an employee or retiree to 
elect to provide a former spouse survivor annuity. 
(a) A comt order awarding a former spouse survivor annuity is not 
a court order acceptable for processing unless it expressly awards a 
former spouse survivor annuity or expressly directs an employee or 
retiree to elect to provide a former spouse smvivor annuity as 
described in paragraph (b) of this section. 
(b) To expressly award a former spouse survivor annuity or 
expressly direct an employee or retiree to elect to provide a former 
spouse survivor annuity as required by paragraph (a) of this section 
the court order must-
(1 )Identify the retirement system using terms that are sufficient to 
identify the retirement system as explained in §838.911; and 
(2)(i)Expressly state that the former spouse is entitled to a former 
spouse smvivor annuity using terms that are sufficient to identify 
the survivor annuity as explained in §838.912; or 
(ii) Expressly direct the retiree to elect to provide a former spouse 
survivor annuity using terms that are sufficient to identify the 
survivor annuity as explained in §838.912. 

Section 838.912 of title 5, Code of Federal Regulations, provides in pertinent part, the following: 

(a) To satisfy the requirements of Section 838.804(b)(2), a court order 
must specify that it is awarding a former spouse survivor annuity. The 
court order must contain language such as "survivor annuity," "death benefits," 
"former spouse survivor annuity under 5 U.S. C. 8341 (h)(1 ), etc. 

The FINAL DECREE OF DIVORCE issued by the Family Court for the First Judicial Circuit, 
South Carolina, on March 27, 1995, did not award you a survivor benefit. Therefore, you are not 
entitled to a fmmer spouse survivor annuity based on a court order. 

You and Mr. Cross were divorced on July 8, 1988. We find that Mr. Cross did not submit a 
request to make an election to provide a former spouse smvivor annuity for you. Consequently, 
you are not entitled under this provision oflaw. 

In view of the above, we must affirm the initial decision and deny your request for a former 
spouse survivor annuity benefit. 
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REPAYMENT 

We have enclosed a repayment agreement for recovering the balance of $1,241.73 in 6 monthly 
installments of$200.00, and one fmal installment of$41.73. However, the remaining debt of 
$1,241.73 will become due payable in the event offailure to adhere to the established installment 
schedule. If the repayment agreementis not completed and retmned within 30 days of the date of 
this letter, the indebtedness of$1,241.73 will be instituted if you do not file a timely appeal with 
the Merit System Protection Board (MSPB). See appeals rights below. 

APPEAL RIGHTS 

This constitutes the final decision of OPM. You have the right to appeal to the Merit Systems 
Protection Board (MSPB). We are enclosing a package that contains 1) MSPB regulations, 2) 
MSPB office locations, and 3) an MSPB application form providing filing instructions. Please 
note that an appeal must be filed within 30 calendar days after the date of this decision, or 30 
days after receipt of this decision, whichever is later. 

Enclosure 

Sincerely, 
:Jmwt:Jom6 
Legal Administrative Specialist 
Disability, Reconsideration and Appeals 
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United States 

Office of 
Personnel Management     

August 2, 2019 
 

AMENDED 

 
 
 
Washington, DC  20415-0001 
 
 
 

CSF 7 186 495 
Wayne W. Cross 

 
 

DOREEN CROSS 
236 CADY DR 
SUMMERVILLE, SC 29483 

Dear Ms. Cross: 

This is reply to your October 12, 2016, request for reconsideration of the initial decision of the Office of 
Personnel Management (OPM).  This decision found that you were not entitled to survivor annuity 
benefits as the former spouse of the late Wayne W. Cross.  For the reason(s) explained below, we affirm 
the initial decision. 

BACKGROUND 

Mr. Cross retired on disability under the Federal Retirement System (FERS) on 
May 10, 2005.  You and Mr. Cross were married on August 3, 1982.  Your marriage ended in divorce on 
March 27, 2015.  The survivor annuity benefit Mr. Cross elected for you as his wife terminated with your 
divorce.  The FINAL DECREE OF DIVORCE issued on March 27, 2015 by the Family Court for the 
First Judicial Circuit, South Carolina, did not award you a survivor benefit.  When you called in to OPM 
you identified yourself as the spouse of Mr. Cross and we therefore put on our rolls as his surviving 
spouse and payment commenced.  When your application was received it was determined you were 
actually divorced from Mr. Cross.  You were overpaid $1,241.73. 

ANALYSIS AND FINDINGS 

OPM is charged with the administration of the CSR law and is expected to pay benefits only as provided 
by law.  Also, we are obligated under the law and regulation to correct any errors) in payment of benefits.  
The laws that apply to your situation are: 

Section 831.603 of Title 5, U.S. Code of Federal Regulations defines current spouse and current spouse 
annuity as follows: 
 

Current Spouse means a living person, who is married to the employee, 
Member, or retiree at the time of the employee's, Member 's or retiree's death. 

 
Current spouse annuity means a recurring benefit under CSRS that is 
Payable (after the employee's, Member's, or retiree's death) to a current 
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Spouse who meets the requirements of §831.642. 
 

When you obtained your divorce you lost your status as a current spouse and your entitlement to 
the benefit that was elected for you as a current spouse. 

Section 838.804, Title 5, Code of Federal Regulations, provides in pertinent part: 
 

§838.804, Court orders must expressly award a former spouse 
survivor annuity or expressly direct an employee or retiree to 
elect to provide a former spouse survivor annuity. 
(a) A court order awarding a former spouse survivor annuity is not  
a court order acceptable for processing unless it expressly awards a 
former spouse survivor annuity or expressly directs an employee or 
retiree to elect to provide a former spouse survivor annuity as 
described in paragraph (b) of this section. 
(b) To expressly award a former spouse survivor annuity or 
expressly direct an employee or retiree to elect to provide a former 
spouse survivor annuity as required by paragraph (a) of this section 
the court order must- 
(1)Identify the retirement system using terms that are sufficient to 
identify the retirement system as explained in §838.911; and 
(2)(i)Expressly state that the former spouse is entitled to a former 
spouse survivor annuity using terms that are sufficient to identify the 
survivor annuity as explained in §838.912; or 
(ii) Expressly direct the retiree to elect to provide a former spouse 
survivor annuity using terms that are sufficient to identify the 
survivor annuity as explained in §838.912. 
 

Section 838.912 of title 5, Code of Federal Regulations, provides in pertinent part, the following: 

(a) To satisfy the requirements of Section 838.804(b)(2), a court order must 
specify that it is awarding a former spouse survivor annuity.  The 
court order must contain language such as "survivor annuity," "death benefits," 
"former spouse survivor annuity under 5 U.S.C. 8341(h)(1), etc. 

The FINAL DECREE OF DIVORCE issued by the Family Court for the First Judicial Circuit, 
South Carolina, on March 27, 2015, did not award you a survivor benefit.  Therefore, you are not 
entitled to a former spouse survivor annuity based on a court order. 

You and Mr. Cross were divorced on March 27, 2015.  We find that Mr. Cross did not submit a 
request to make an election to provide a former spouse survivor annuity for you.  Consequently, 
you are not entitled under this provision of law. 

In view of the above, we must affirm the initial decision and deny your request for a former 
spouse survivor annuity benefit. 

 

REPAYMENT 
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We have enclosed a repayment agreement for recovering the balance of $1,241.73 in 6 monthly 
installments of $200.00, and one final payment of $41.73.  However, the remaining debt of 
$1,241.73 will become due payable the event of failure to adhere to the established installment 
schedule. If the repayment agreement is not completed and returned within 30 days of the date of 
this letter, the indebtedness of $1,241.73 will be instituted if you do not file a timely appeal with 
the Merit System Protection Board (MSPB).  See appeals rights below. 

APPEAL RIGHTS 

This constitutes the final decision of OPM.  You have the right to appeal to the Merit Systems 
Protection Board (MSPB).  We are enclosing a package that contains 1) MSPB regulations, 2) 
MSPB office locations, and 3) an MSPB application form providing filing instructions.  Please 
note that an appeal must be filed within 30 calendar days after the date of the decision, or 30 
days after receipt of this decision, whichever is later. 

 

 
  

Sincerely,  
Janet Jones 
Legal Administrative Specialist 
Disability, Reconsideration and Appeals 

 
Enclosure 
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