Case: 19-1778 Document: 31-1 Page: 7 Filed: 03/19/2020



Case: 19-1778 Document: 31-1 Page: 8 Filed: 03/19/2020



Case: 19-1778 Document: 31-1 Page: 9 Filed: 03/19/2020



Case: 19-1778 Document: 31-1 Page: 10 Filed: 03/19/2020

IPR2017-01918
Patent 9,403,626 B2

As shown above, Figure 1 depicts proppant storage assembly 10 with first
container 12, second container 16, and third container 44. Seeid. at 5:10—
6:17. The containers are spaced apart from one another and each includes a
bottom wall (20, 30, 50) with a hatch (22, 28, 48) affixed thereto so that
proppant from third container 44 can flow through hatch 48 into second
container 16, and proppant in second container 16 can flow through hatch 28

into first container 12. Seeid.
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Figure 2 of the 626 patent depicts a portable conveyor below the first
proppant storage assembly. See id. at 6:47-54. We reproduce Figure 2,

below:

As shown above, Figure 2 depicts portable conveyor 60, which is
transportable, located directly beneath first container 12. See id. Bottom
hatch 22 of first container 12 can be opened to discharge proppant onto
conveyor 60. Seeid.

Figure 3 of the 626 patent depicts a plan view of a proppant storage
container (id. at 4:63—65), which figure we reproduce below:

5
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As shown above, Figure 3 depicts the interior construction of first

container 12. Id at 6:64—65. Contamer 12 has first end wall 70, second end
wall 72, first side wall 74, and second side wall 76, along with inclined
surfaces (78, 80, 82, 84) that extend from the side walls and end walls to
bottom hatch 22. See id. at 6:65—7:6. The inclined surfaces funnel proppant
toward bottom hatch 22. See id. at 7:11-16.

C.  llustrative Claim
Of the challenged claims, claims 1, 7, 13, and 18 are independent.
Ex. 1003, 8:63-12:23. Claim 1, reproduced below, illustrates the claimed
subject matter, and we add emphases to particular limitations addressed in
this Decision:

1. A container structurally strengthened to transport
and store large volumes of proppant effectively therein, the
container comprising:

a top;
a bottom, having an outlet formed therein;

sidewalls coupled to the top and bottom, so as to define an
interior volume of the container thereby to store the proppant
therein;

a plurality of sidewall supports positioned to provide
structural support to the sidewalls when large volumes of

6
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Patent Owner does not submit its own definition of a POSITA. See
generally PO Resp. We agree with and maintain the statement of the level
of skill in the art as set forth in our Decision to Institute.

D. Real Party in Interest

In its Response, Patent Owner argues that we should deny the Petition
because Petitioner failed to name as a real party-in-interest (“RP1”’) Big Box
Proppant Investments LLC (“Big Box), which is related to Liberty Oilfield
Services, LLC (“Liberty”). See PO Resp. 3—4 (“There can be no dispute that
Big Box—funded by Liberty executives and Liberty’s parent company—Hi-
Crush, and Grit funded this Petition and participated in strategy discussions
regarding the filing of this Petition. This makes all three RPI, but
[Petitioner] only identified Hi-Crush and Grit as RP1.”).

Petitioner has since amended its mandatory notice to name Big Box
and Liberty as RPIs. Paper41;see also Paper 82 (denying Patent Owner’s

Motion to Terminate). Accordingly, Patent Owner’s argument is moot.

E.  Order Modifying Original Decisionto Institute

In our Decision to Institute, we denied review of several of
Petitioner’s grounds for lacking the particularity and specificity required by
35U.S.C. 8312(a)(3)and 37 C.F.R. 842.104(b)(2). Inst. Dec. 11. As
explained in that decision, Petitioner submitted thirty-six different grounds
of unpatentability by relying on “Krenek and/or Uhryn,” and we explained
that it was not clear why these two references were being relied upon in the
“and/or” alternative. Id. We explained that the function of the Board was
not to comb through Petitioner’s arguments in order to decipher the strongest

argument or to determine the strongest combination of references to
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challenge the claims. Id. (citing LG Elecs., Inc. v. Rosetta-Wireless Corp.,
Case IPR2016-01516 (PTAB Apr. 3, 2017) (Paper 25)). Assuch, we
considered Krenek instead of Uhryn in each ground of unpatentability, as we
also found that to be the most consistent reading of the Petition. Id.; see also
Pet. 61-63 (citing Krenek, not Uhryn, in Grounds 4—6 for claimed “method
for delivering large volumes of proppant™)).

On April 24,2018, the Supreme Court held that a decision to institute
under 35 U.S.C. § 314 may not institute on fewer than all claims challenged
in the petition (SAS Inst. Inc. v. lancu, 138 S. Ct. 1348, 1359-60 (2018)) and
on April 26, 2018, the Office issued Guidance on the Impact of SAS on AIA
Trial Proceedings, which states that ““if the PT AB institutes a trial, the PT AB
will institute on all challenges raised in the petition.”

https://www.uspto.gov/patents-application-process/patent-trial-and-appeal-

board/trials/quidance-impact-sas-aia-trial.

To comply with the Office’s Guidance, on May 7, 2018, we issued an
Order modifying our Decision to Institute effectively instituting on all
grounds presented in the Petition, namely, those that included Uhryn. Paper
26, 2. Inthat Order, we permitted the parties to submit additional briefing to
address the newly-instituted grounds that include Uhryn. 1d. The parties did
not submit additional briefing and the parties did not subsequently address
Uhryn or our original determination that relying on Krenek “and/or” Uhryn
lacked the requisite specificity. See generally PO Resp. (ignoring Uhryn in
its Response and focusing only on those grounds in which we originally
instituted); see also generally Pet. Reply (failing to contest our initial
determination thatrelying on Uhryn in the “and/or” alternative lacked the

needed specificity).
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Krenek, Hedrick, and Racy. Pet. 6.

1.  Smith (Ex. 1005)
Smith is titled “Hopper Container.” Ex. 1005, [54]. Smith discloses
“a container comprising a structural frame defining a rectangular volume
suitable for stacking with conventional intermodal containers.” Id.

9[0007]. Toillustrate a particular embodiment of Smith, we reproduce

Figures 14 and 15, below:

Smith describes Figure 14 as depicting a hopper container with Figure 15
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depicting a side view of that same container. /d. ] [0033], [0034]. In
particular, these figures depict hopper container 10 with rectangular

frame 12. Id. §[0036]. Frame 12 includes corner connectors 22 at each of
the corners to permit the containers to be interlocked with one another when
stacked. Id. §[0038]. Smith describes this container as a 20-foot container
with two equal compartments (id. §[0040]) that has a maximum payload of
52,500 pounds (id. §[0056]).

2. Hedrick (Ex. 1006)
Hedrick is titled “Portable Hopper with Internal Bracing.” Ex. 1006,
[54]. Hedrick discloses a “lightweight, small portable hopper for bulk
materials that is removably mountable on a tractor trailer.” /Id. at [S7].

Hedrick discloses a hopper for holding particulate material, such as sand or

gravel. Id. at 1:12—-15,4:57-64. Wereproduce Figure 4 of Hedrick, below:

15
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Hedrick describes Figure 4 as depicting hopper 10 with bracing structure 30.
Id. at 3:44—47, 5:11-35. Inparticular, bracing structure includes first

braces 30a and second braces 30b. Id. at 5:11-35. Firstbraces30a are
preferably positioned transversely of second braces 30b. /d. Hedrick also
discloses dispensing port 26 and hinged gate 28 that permit for dispensing of
the bulk material. /d. at 4:57—-64.

3. Krenek (Ex. 1007)

Krenek is titled “Aggregate Delivery Unit.” Ex. 1007, [54]. Krenek
discloses a delivery unit for providing aggregate, such as proppant, to a
worksite, such as a wellsite location. /d. at [57],9[0002]. In particular,
Krenek discloses the use of a conveyor belt running below modular

containers. Id. §[0028].

4.  Racy (Ex. 1048)
Racy is titled, “Container Coupler.” Ex. 1048, [54]. Racy discloses a
“container coupler having a housing which acts as a spacing means.” 1d.
at [57]; see also id. at 1:33—-37 (““a container coupler is provided for joining
together in vertical arrangement standard freight containers. The coupler

also acts as a spacing device between adjacent freight containers.”).

5.  Analysis
a)  IndependentClaim7
In addressing the claimed “[system] structurally strengthened to
transport and store large volumes of proppant,” Petitioner relies on Smith’s
container “for storing particulate material therein” (Pet. 35) (emphasis

omitted), and reasons that “a POSITA would have been motivated to use the

16
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Smith System similarly to how Krenek uses its containers—for storing
proppant at a wellsite” (id. at 36 (citing Ex. 10019 87)). Dr. Wooley
testifies thata POSITAwould have appreciated that using Smith’s system to
store proppant would avoid costs associated with using different containers
for transporting the proppant. Ex. 1001 9 78—81.

929 ¢¢

To address the claimed “first container comprising,” “a first top,” “a
first bottom,” and ““a first plurality of sidewalls coupled to the first top and
first bottom,” Petitioner relies on Smith’s container 10 and submits several
annotated versions of Smith’s Figures 14 and 15 (Pet. 40, 41, 42, and 45),

four of which we reproduce, below:

According to Petitioner, Smith’s container 10 satisfies the claimed “first
top,” “first bottom,” and “first plurality of sidewalls coupled to the first top
and the first bottom. See Pet. 40—45 (citations omitted). The embodiment of

Figures 14 and 15 depicts a 20-foot container with two equal-sized

17
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compartments. See Ex. 1005 9 [0040] (‘A twenty foot container, as shown
in FIG. 14, is typically divided into two equal compartments. .. .”).

To address the claimed first bottom “having a first outlet formed
therein . . .,” Petitioner relies on Smith’s chute opening 38 and submits
annotated versions of Smith’s Figures 9 and 10 (Pet. 43), which we also

reproduce, below:

According to Petitioner, and as shown above, “when gate panel 46, which
covers chute opening [38] . . . is in the claimed open position, large volumes
of proppant could have flowed through the chute opening.” Pet. 44 (citing
Ex. 1005 99 [0044], [0045], [0051]).

To address the claimed “first plurality of structural supports positioned
to provide structural support to the first plurality of sidewalls .. .,” Petitioner
relies on “Hedrick’s bracing structure 30 [to] meet this element.” Pet. 45.
Petitioner also submits an annotated version of Hedrick’s Figure 4, which

we reproduce, below:

18
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to illustrate how Smith satisfies this limitation. Pet. 51. We reproduce these

figures, below:

According to Petitioner, the above figures illustrate Smith’s ramps and
depict these ramps as being downwardly inclined and extending inwardly
from the first plurality of sidewalls. See id. (citing Ex. 1005 99 [0008],
[0041], [0065]).

To address the claimed “second container adapted to be positioned
below the first container to receive proppant when flowing from the first
outlet of the first container,” Petitioner points to Smith’s system that
includes second container positioned below first container. Pet. 52 (citing
Ex. 1005 §[0051]). Petitioner further points out that Smith’s second
container has the same features as its first container and, thus, also satisfies

99 ¢¢

the claimed “second top, having an opening,” “second bottom, having a

929 ¢¢

second outlet,” “second plurality of sidewalls . . .,”” and “second plurality of
ramps....” Id. at 53 (emphasis omitted).

To address the claimed “second plurality of structural supports,” as
with the claimed “first plurality of structural supports,” Petitioner reasons

that a “POSITAwould have been motivated to use [Hedrick’s] bracing to

20
Appx00020



Case: 19-1778 Document: 31-1 Page: 27 Filed: 03/19/2020



Case: 19-1778 Document: 31-1 Page: 28 Filed: 03/19/2020



Case: 19-1778 Document: 31-1 Page: 29 Filed: 03/19/2020



Case: 19-1778 Document: 31-1 Page: 30 Filed: 03/19/2020

IPR2017-01918
Patent 9,403,626 B2
an interstate” (id. at 39), Patent Owner’s argument is not persuasive. For
several reasons, we remain persuaded by Petitioner’s reasoning that a
POSITAwould have nevertheless reinforced Smith’s containers to increase
the amount of proppant that the containers can transport and store. Pet. 50.
For instance, Smith also discloses that its containers are for
transportation by marine and rail (Ex. 1005 §[0055]), and the record
supports a finding that some roads are not subject to the 80,000 weight limit
(see, e.g., Ex. 1082, 35:9—18 (“[A] road doesn’t necessarily have to be an
interstate highway . . .. There are some roads that, you know - - or even
private roads that wouldn’t have any weight limitation.”)). Accordingly, we
agree with Petitioner and find that a POSITAwould have had reason to
reinforce Smith’s containers so that they may carry and store more proppant
(Pet. 50), even if doing so would increase Smith’s carrying capacity beyond
the interstate highway weight limit of 80,000 pounds, so that the containers

can carry more proppant on non-interstate roads, rail, and/or marine vessel.

(2) Adding Hedrick’s “support braces”

Patent Owner further argues thata “POSITA would not have been
motivated to add bracing like that taught by Hedrick to Smith’s container
because it would be unnecessary; the top of Smith’s container provided the
necessary support.” POResp. 50. Insupport of this argument, Patent
Owner asserts that “Smith’s containers are intermodal, optimized to support
large payload weights” (id. at 49 (citing Ex. 1005 9 55-56)) and Mr. Smith
testifies that “[c]ontainers having an enclosed top, like those of Smith, would
not benefit from Hedrick’s support braces. APOSITAwould have known

that the top of Smith’s container provides the same lateral support to the

24
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claim 10. See generally PO Resp.
We agree with Petitioner and determine that Petitioner has met its
burden of showing, by a preponderance ofthe evidence, that claim 10 of the

’626 patent is unpatentable over Smith, Krenek, Hedrick, and Racy.

d)  DependentClaim 12

Claim 12 depends from claim 6 and further recites, inter alia,
“wherein each of the first and second containers includes a container frame
....7 Ex. 1003, 10:59-65.

To address this claimed limitation, Petitioner asserts that “Smith also
discloses that each contamner . . . includes a ‘structural frame,’” as called for
in the claims. Pet. 60—61 (citations omitted).

Other than those arguments discussed above (see supra PartI1.F.5.a),
Patent Owner does not respond specifically to Petitioner’s challenge of
claim 12. See generally PO Resp.

We agree with Petitioner and determine that Petitioner has met its
burden of showing, by a preponderance of the evidence, that claim 12 of the

’626 patent is unpatentable over Smith, Krenek, Hedrick, and Racy.

6. Summary of Smith, Krenek, Hedrick, and Racy
Having considered Patent Owner’s arguments and Petitioner’s
analysis, we find Petitioner’s analysis persuasive. Petitioner establishes that
Smith, Krenek, Hedrick, and Racy, combined, teach all elements of claims 7,
9, 10,and 12, and that a POSIT Awould have had reason to combine those
teachings with a reasonable expectation of success.

36
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G.  SmithandKrenek (claims 13, 16, and 17)

Petitioner challenges claims 13, 16, and 17 as obvious over Smith and

Krenek. Pet. 6.
1. Independent Claim 13

Independent claim 13 recites a “method for delivering large volumes
of proppant to a fracturing site.” Ex. 1003, 10:66—11:26. Claim 13 also
recites, inter alia, the steps of “positioning a first container to structurally
support large volumes of proppant,” “stackinga second container . . . above

29 ¢¢

the first container,” “moving the [first and] second container to a position at
the fracturing site.” See id.

In addressing this method claim, Petitioner reasons that “a POSITA
would have been motivated to use the Smith System for delivering large
volumes of proppant to a wellsite” in light of Krenek’s disclosure. Pet. 61
(referencing Grounds 1-3). As similarly required by claim 7, claim 13
requires the claimed “first container” and “second container” to each have
“openings” and “outlets.” See Ex. 1003, 10:66—11:26. Petitioner relies on
the same findings discussed above with respect to claim 7 in addressing
these claimed features. See Pet. 63—66.

To address the claimed “moving the second container to a position at
the fracturing site” and “moving the first container to a position adjacent the
second container at the fracturing site to allow proppant to flow from the
first container onto a conveyor,” Petitioner relies on Krenek’s teaching of
“moving pre-filled mobile containers from a position near a fracturing site
.. .to a position at the fracturing site . . . so that proppant discharged from
those containers can be directed by the conveyor belt.” Pet. 66 (citing
Ex. 1007 99 [0027], [0028], [0042]; Ex. 1001 § 170). In combining Krenek
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with Smith, Petitioner reasons that a “POSITA would have been motivated
to use the Smith System in a similar fashion . . . in order to use its proppant
for fracturing operations at the fracturing site.” 1Id. at 66—67 (citing Ex. 1001
1171); seealso id. at 68—69.

2. Dependent Claim 16
Claim 16 depends from and further recites, inter alia, “replacing the

99 ¢¢

second container with a third container” “when the second container is
empty.” Ex. 1003, 11:36—44.

To address the limitation, Petitioner relies on Smith’s disclosure of a
third container—similar in structure to its other containers—and reasons that
it also would have been obvious to use the additional container as called for

in the claims. See Pet. 69-70.

3. Dependent Claim 17
Claim 17 depends from claim 16 and further recites, inter alia,
“wherein each of the first and second containers includes a container frame.”
Ex. 1003, 11:45-51.
To address this limitation, Petitioner relies on the same findings

discussed above with respect to claim 7. See Pet. 70.

4.  Summary of Smith and Krenek
Other than those arguments discussed above (see supra PartI1.F.5),
Patent Owner does not respond specifically to Petitioner’s challenge of
claims 13, 16, and 17 under Smith and Krenek. See generally PO Resp.
Having considered Patent Owner’s arguments and Petitioner’s

analysis, we find Petitioner’s analysis persuasive. Petitioner establishes that

38
Appx00038



Case: 19-1778 Document: 31-1 Page: 45 Filed: 03/19/2020

IPR2017-01918

Patent 9,403,626 B2

Smith and Krenek, combined, teach all elements of claims 13, 16, and 17,
and thata POSITA would have had reason to combine those teachings with a

reasonable expectation of success.

H.  Smith, Krenek, and Racy (claim 14)

Petitioner challenges claim 14 as obvious over Smith, Krenek, and
Racy. Pet. 6.

Claim 14 depends from claim 13 and further recites, inter alia,
“arranging spacers between the first and second containers.” Ex. 1003,
11:27-30.

To address this limitation, Petitioner relies on Racy’s couplers and
reasons that a POSITA would have used these couplers with Smith’s system
“to provide clearance for the first open position.” See Pet. 70—71.

Other than those arguments discussed above (see supra Part 11.F.5),
Patent Owner does not respond specifically to Petitioner’s challenge of
claim 14 under Smith, Krenek, and Racy. See generally PO Resp.

Having considered Patent Owner’s arguments and Petitioner’s
analysis, we find Petitioner’s analysis persuasive. Petitioner establishes that
Smith and Krenek, combined, teach all elements of claim 14, and thata
POSIT Awould have had reason to combine those teachings with a
reasonable expectation of success.

l. Smith, Krenek, and Hedrick (claim 15)
Petitioner challenges claim 15 as obvious over Smith, Krenek, and
Hedrick. Pet. 6.
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Claim 15 depends from claim 13 and further recites, inter alia,
“wherein the first and second containers each comprises a plurality of
structural supports . . ..” Ex. 1003, 11:31-35.

To address this limitation, Petitioner relies on Hedrick’s bracing
structure and reasons that a POSITAwould have added these structural
supports to Smith’s containers for the same reasons discussed above with
respectto claim 7, namely, to increase the containers’ strength and
maximum payload. See Pet. 71.

Other than those arguments discussed above (see supra Part 11.F.5),
Patent Owner does not respond specifically to Petitioner’s challenge of
claim 15 under Smith, Krenek, and Hedrick. See generally PO Resp.

Having considered Patent Owner’s arguments and Petitioner’s
analysis, we find Petitioner’s analysis persuasive. Petitioner establishes that
Smith, Krenek, and Hedrick, combined, teach all elements of claim 15, and
that a POSITAwould have had reason to combine those teachings with a

reasonable expectation of success.

J. Smith, Krenek, and Hedrick (claims 1-3)
Petitioner challenges claims 1-3 as obvious over Smith, Krenek, and
Hedrick. Pet. 6.

1. Independent Claim 1
Independent claim 1 recites a container comprising a “top,” “bottom,
having an outlet,” “sidewalls coupled to the top and bottom,” “ramps
downwardly inclined and extending inwardly from the sidewalls,” and “a
hatch positioned proximate the outlet.” Ex. 1003, 8:63—9:25. As with

independent claim 7, discussed above, Petitioner relies on Smith for
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Smith, Krenek, and Hedrick, combined, teach all elements of claims 1-3 and
that a POSITAwould have had reason to combine those teachings with a

reasonable expectation of success.

K. Smith, Krenek, Hedrick, and Claussen (claims 4—6 and 18—20)
Petitioner challenges claims 4-6 and 18—20 as obvious over Smith,

Krenek, Hedrick, and Claussen. Pet. 6.

1.  Claussen
Claussen is titled “Bulk Material Storage Apparatus” and discloses its
apparatus as including adjustable leg members. Ex. 1008, [54], [57].
Claussen discloses bulk material storage apparatus. Id. at[57]. We

reproduce Figure 1 of Claussen, below:
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According to Claussen, Figure 1 depicts bulk material storage apparatus 10

with two containers 50 and frame 100. Id. §[0024].
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We also reproduce Figure 2 of Claussen, below:

Claussen describes Figure 2 as depicting frame 100 without container 50.
See id. [0016]. In particular, this figure depicts frame 100 for supporting a
container above the ground. /d. §[0031]. Frame 100 may also contain a
lower container support apparatus 155 to support the lower portion of a
container and an upper container support apparatus 157 to support the upper

portion of the container. Id. § [0049].

2. Analysis
a)  Dependent Claim 4 and Independent Claim 18
Claim 4 depends directly from claim 1 (the claimed “container”) and

independent claim 18 similarly recites a container “to transport and store

large volumes of proppant.” Ex. 1003,9:39—47, 11:52-12:23. Unlike the
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claims previously discussed, however, claims 4 and 18 further recite, inter
alia, “aplurality of support members attached to a bottom surface of the
ramps.” 1d.

To address this limitation, Petitioner relies on Claussen. Pet. 74-82.
In particular, Petitioner asserts that “Claussen teaches support members that
meet this element, and a POSITAwould have been motivated to use support
members like Claussen’s to increase the ability of [Smith’s] hopper defined
by the ramps. . . to carry proppant.” Id. at 74 (citations omitted). In support
of this combination, Petitioner submits an annotated version of Claussen’s

Figure 1 (id. at 76), which we reproduce, below:

According to Petitioner, the above Figure illustrates “support members. . .
that extend between the bottom end of the frame and the cradle to support
the cradle—and thus the hoppers of the containers—relative to the frame.”
1d. (citing Ex. 1001 9 154). Dr. Wooley testifies thata “POSITAwould have

understood that these support members strengthen the containers, allowing
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for larger loads to be applied to the hoppers of the containers.” Ex. 1001
9 154.

In combining Claussen with Smith, Petitioner reasons that a “POSITA
would have modified Smith’s container to include support members like
Claussen’s to strengthen Smith’s container, just as Claussen did.” Pet. 78
(citing Ex. 1001 4/ 157). Petitioner also cites to Claussen’s disclosure that its
containers and frame may be integral (Ex. 1008 { [0029]) and further
reasons that “a POSIT A would have found it logical to attach such support
members directly to Smith’s ramps in view of Claussen’s integral
embodiment, and would have had the ability to accomplish the attachment
with or without a cradle.” Pet. 79 (citing Ex. 1001 § 158).

In contesting Petitioner’s reliance on Claussen, Patent Owner asserts
that “Claussen does not disclose ‘support members’” (PO Resp. 42)
(emphasis omitted) and that a POSITAwould not have even added
Claussen’s “alleged ‘support members’ [because they] would weaken
[Smith’s] container, not strengthen it” (id. at47, 49). In support of this
argument, Patent Owner argues that Claussen provides no discussion of the
alleged ““support members” (id. at 43—44 (citing Ex. 2049 9 83—84)) and
fails to disclose “support member[s] that extend between the bottom and
inclined surface[s]” as required by the claims (id. (citing Ex. 1003, claims 4,
18)). Patent Owner asserts that Claussen’s alleged ““support members” are
used to support Claussen’s “cradle,” rather than Claussen’s container. See
id. at45—46. Insupport of this argument, Patent Owner references an
annotated version of Claussen’s Figure 2 (id. at43), which we reproduce

below:
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According to Patent Owner, the bottom figure depicts increased stress in the
container with the “support members,” while the top figure is a model
without the “support members.” See PO Resp. 47—48 (citing in part Ex.
2049 99 92-94). Mr. Smith testifies that “[t]he high stresses are 3.5 times
higher when Claussen’s ‘support members’ are included.” Ex. 2049 § 93.

We find Patent Owner’s FEA evidence unpersuasive.

Having weighed Petitioner’s and Patent Owner’s competing evidence
and testimony, we find Petitioner more persuasive, and agree with
Petitioner’s assessment that “Mr. Smith’s underlying FEA analysis is
incorrect.” Pet. Reply 9. In particular, we agree with and credit the analysis
of Petitioner’s expert, Dr. David Rondinone (Ex. 1086), that Mr. Smith’s
FEA analysis is premised on an unrealistic stress singularity thata POSITA

would have never arrived at.
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respective angles relative to the bottom and the support members are
attached to the bottom.” Ex. 1003, 9:42—44, 12:17-20.

To address these limitations, Petitioner asserts that “[e]ach of the
support members . . . would have the claimed configur[ation] when attached
to the ramps and bottom as described.” Pet. 80.

Other than those arguments discussed above (see supra Parts I1.F.5.a,
[1.K.2.a), Patent Owner does not respond specifically to Petitioner’s
challenge of claims 5 and 19. See generally PO Resp.

We agree with Petitioner and determine that Petitioner has met its
burden of showing, by a preponderance of the evidence, that claims 5 and 19
of the 626 patent are unpatentable over Smith, Krenek, Hedrick, and

Claussen.

c)  DependentClaims 6 and 20

Claims 6 and 20 depend directly from claims 4 and 18, respectively,
and further recite, “wherein at least one support member of the plurality of
support members is positioned vertically lower than the plurality of support
braces.” Ex. 1003, 9:45-47,12:21-23.

To address the limitations of claims 6 and 20, Petitioner asserts that
“[e]ach of the support members described immediately above . . . would be
positioned” as claimed. Pet. 80.

Other than those arguments discussed above (see supra PartsI1.F.5.a,
I1.K.2.a), Patent Owner does not respond specifically to Petitioner’s
challenge of claims 6 and 20. See generally PO Resp.

We agree with Petitioner and determine that Petitioner has met its

burden of showing, by a preponderance of the evidence, that claims 6 and 20
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of the *626 patent are unpatentable over Smith, Krenek, Hedrick, and

Claussen.

3. Summary of Smith, Krenek, Hedrick, and Claussen
Having considered Patent Owner’s arguments and Petitioner’s
analysis, we find Petitioner’s analysis persuasive. Petitioner establishes that
Smith, Krenek, Hedrick, and Claussen teach all elements of claims 4—6 and
18-20, and that a POSIT Awould have had reason to combine those
teachings with a reasonable expectation of success.

I[1l.  ORDER

In consideration of the foregoing, it is hereby:

ORDERED that Petitioner has shown by a preponderance of the
evidence that claims 7, 9, 10, and 12 of the *626 patent are unpatentable over
Smith, Krenek, Hedrick, and Racy;

FURTHER ORDERED that Petitioner has shown by a preponderance
of the evidence that claims 13, 16, and 17 of the 626 patent are unpatentable
over Smith and Krenek;

FURTHER ORDERED that Petitioner has shown by a preponderance
of the evidence that claim 14 of the *626 patent is unpatentable over Smith,
Krenek, and Racy;

FURTHER ORDERED that Petitioner has shown by a preponderance
of the evidence that claims 1-3 and 15 of the *626 patent are unpatentable
over Smith, Krenek, and Hedrick;

FURTHER ORDERED that Petitioner has shown by a preponderance
of the evidence that claims 4-6 and 18—20 of the ’626 patent are
unpatentable over Smith, Krenek, Hedrick, and Claussen;
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FURTHER ORDERED that because this is a Final Written Decision,
parties to the proceeding seeking judicial review of the decision must
comply with the notice and service requirements of 37 C.F.R. §90.2.
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