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INTRODUCTION

It is said that hard cases make bad law. But this is not a hard case. It
raises a simple question of whether courts can intervene to ensure that the
executive’s affirmative misconduct does not denya veteran the relief Congress
intended him to receive. Whether under a theory of estoppel, or under the
constitutional right of access, the answer is emphatically, “Yes.”

It is only the government thatis attempting to make this a hard case. It
does so by advancing bad law in its brief, which urges upon the Court argu-
ments that are variously wrong, internally contradictory, heartless, or some
combination of all three.

The government is wrong that “separation of powers” prevents this
Court from correcting executive misconduct. As the panel opinion correctly
held, estoppelis appropriate under the Supreme Court’s and this Court’s prec-
edents. Butfor the executive’s affirmative misconduct, Mr. Taylor would have
received in 1971 the benefits Congress appropriated for him. Applying estop-
pel to this case does not violate “separation of powers.” Itvindicates it.

The government compounds its error in asserting thatit did not violate
Mr. Taylor’s right of access. Itinvents alegal standard that would effectively

insulate any deprivation of the right. In fact, ignoring Marbury v. Madison
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itself, the government goes so far as to argue that courts cannot police sepa-
ration of powers without violating separation of powers. These arguments de-
feat themselves. Under the actual standard for a right-of-access claim, Mr.
Taylor easily meets every requirement. The Court can and should remedy
this violation by declaring 38 U.S.C. § 5110(a) unconstitutional as applied to
this case.

A unanimous panel of this Court arrived at the only supportable result:
that Mr. Taylor is entitled to an earlier effective date. Whether by way of

estoppel, constitutional right of access, or both, the en banc Court should do

the same.
ARGUMENT
I. Estoppel prevents the government from benefiting from its own af-
firmative misconduct.

For35 years, the governmentthreatened Mr. Taylor with criminal pros-
ecution if he discussed his experiences at Edgewood with anyone, including
the government itself. When the government finally abated that threat in
2006, it freed Mr. Taylor to seek the disability benefits Congresslegislated for
him, effective on the date his claim ripened: the date of his discharge.

Cloaking itself in lofty rhetoric about the Constitution, separation of

powers, and the Appropriations Clause, the government steadfastly resists
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granting Mr. Taylorwhat Congressintended him toreceive. Instead,the gov-
ernment asks the Court to enshrine a version of the Constitution that would
permit the executive to trample on Congress’s intent and then shield such ac-
tions from any effective review. Thankfully, that is not the Constitution the
Founders created. This Court can estop the government in these circum-
stances.

A. Courts can estop the government in cases of affirmative mis-
conduct.

1. The government does not meaningfully dispute that the Veterans
Court can equitably estop litigants. See Taylor Br. at 25-28.1 Nor does it se-
riously challenge that courts can estop the governmentin cases of affirmative
misconduect,a proposition recognized by every circuit. See Zacharinv. United
States,213 F.3d 1366, 1371 (Fed. Cir. 2000). According to the government (at
28), however, Mr. Taylor is not entitled to relief because “there has been no
corresponding finding of [affirmative | misconduect, and the record has not been
developed for such a finding.” The government seems to claim that the oath
that hid a secret human testing program amounted to nothing more than an

effort to preserve national security. This contention beggars the imagination.

I All citations refer to the parties’ en banc briefing unless otherwise noted.

3
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Despitefifteenyears oflitigation, the pertinentfacts remain undisputed.
Mr. Taylor signed a secrecy oath that threatened him with criminal prosecu-
tion if he discussed his experienceswith anyone. See Taylorv. Wilkie,31 Vet.
App. 147,149 (2019). Because of his oath, he could not get help for the harms
his time at Edgewood caused him. Appx077. And the government failed to
provide alternative forums for relief despite knowing that veterans were for-
going treatment out of fear of ecriminal prosecution. See Viet. Veterans of Am.
v. Cent. Intel. Agency,No.C 09-0037 CW,2013 WL 6092031,at *6-8 (N.D. Cal.
Nov. 19, 2013) (subsequent history omitted). No further factual develop-
ment—read, delay—is necessary.

The government’sinvocations of Cold War national security only further
diminish its arguments. No one disputes the government’s interest in main-
taining national security. But the government was not defending such an in-
terest in this case. As the government (at 51) acknowledges, stopping Mr.
Taylor from getting benefits did not stop the Soviets from learning aboutwhat
the executive was doing at Edgewood. See S. Rep. No. 94-755 (1976). And
were Cold War national security really the point, the government could have
released Mr. Taylor from his oath when the Cold War ended, fifteen years

before it actually did so. See Appx032. But that did not occur, and history
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makes plain why: The chemical experiments at Edgewood were abhorrent,
with leaders at all levels flouting well-established moral and ethical standards
for human testing. Secrecy oaths were merely one of several ways in which
the United States sought to close this embarrassing chapter of American his-
tory.

2. After ignoring the facts it does not dispute, the government (at 26,
28) constructs a barrier to relief. In the government’s view, Mr. Taylor can
only prevail if he can prove—in a litigation regime where there is no discovery
and therefore no opportunity to depose any witnesses or obtain any govern-
ment documents—that the government possessed the specific intent to de-
prive Mr. Taylor of his benefits. That standard finds no support in the case
law, which recognizes that the government can engage in affirmative miscon-
duct even if it did not “intend to mislead a party.” Ramirez-Carlov. United
States,496 F.3d 41,49 (1st Cir. 2007) (quoting Watkinsv. U.S. Army,875 F.2d
699, 707 (9th Cir. 1989) (en banc)). The central inquiryin estoppel is, instead,
whether the speaker “had reason to believe that the other might act upon his
statement.” Restatement(Second) of Torts § 894 ecmt. b (Am. Law Inst. 1979).
Accordingly, estoppel can apply even when “the one making the representa-

tion believes that his statement is true,” and even if “the person making the
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representation exercised due care in making the statement.” Id. However
incredible theymay be, the government’s professions of good intentions are
irrelevant.

Evenif intent were required, Mr. Taylor has shown it. Thereisno dis-
pute that the executive intended the secrecy oath to obtain Mr. Taylor’s si-
lence. Andthe Edgewood Program was not merelyisolated negligence. Far
fromit. Itresulted from aconcerted,decades-long effortbymultiple executive
departmentsthatprevented scores of veterans from receiving congressionally
mandated benefits. See Viet. Veterans of Am., 2013 WL 6092031, at *2; Viet.
Veterans of Am.v. Cent. Intel. Agency, No.C 09-0037 CW, 2013 WL 3855688,
at *26 (N.D. Cal. July 24, 2013). The executive’s conduct fell far short of the
“minimum standard of decency, honor, and reliability” our citizens can and
should expect from our government. Hecklerv. Cmty. Health Servs. of Craw-

ford Cnty., Inc.,467 U.S. 51, 61 (1984).

B. Separation of powers does not bar relief; it mandates it.

When the executive engages in egregious misconduct—as, for example,
by covering up a gross abuse of our soldiers—the separation-of-powers con-
cerns animating Office of Personnel Management v. Richmond,496 U.S. 414

(1990) and McCay v. Brown, 106 F.3d 1577 (Fed. Cir. 1997) militate in favor
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of, not against, courtintervention. Thatis because when the executive affirm-
atively thwarts Congress’sintent,noless than “the equilibrium established by
our constitutional system” is at stake. Youngstown Sheet & Tube Co. v. Saw-

yer, 343 U.S. 579, 638 (1952) (Jackson, J., concurring).

1.  Richmond and McCay support Mr. Taylor’s position, not
the government’s.

a. The government (at 19) erroneously relies on Richmond and McCay
for the propositionthat even in cases of affirmative misconduct, “equitable es-
toppel is not available to grant a money payment where Congress has not au-
thorized such a payment.” Thatis, according to the Department of Justice, no
matterwhatthe executive does,this Courtcannotestop the governmentifpub-
lic funds are at issue.

To put this in perspective, the government argues that it could falsify
records, destroy documents, or physically restrain a claimant without risking
estoppel. Or, to use the government’s own formulation (at 33), this Court
would itself “violate the separation of powers” if it were “to correct the Exec-
utive Branch’s alleged violation of the separation of powers.” The Founders
couldnothaveintended,and did notintend, the Appropriations Clauseto have
such far-reaching effect.

The Supreme Court has never said otherwise. Unlike Mr. Taylor, the

7
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claimantin Richmond was the vietim of simple government negligence. See
Richmond,496 U.S. at 416-17, 428. The Court repeatedly characterized the
executive’s misconduct in that light, see id., meaning the Court did not con-
sider whether a court can estop the executive in cases of affirmative miscon-
duct, see Taylor Br. at 31-32. No subsequent case has either.

b. Thus, Richmond’s actual holding concerns whether the Appropria-
tions Clause prevents a court from estopping the government when the exec-
utive has engaged in negligent conduct. Conversely, then, the isolated pas-
sagesthe governmenttrumpets (at14-16,19) for the proposition that estoppel
can never—ever—Ilie in cases that involve public funds are inapposite. The
Supreme Court repeatedly instructs that “general language in judicial opin-
ions” should be read “as referring in context to circumstances similarto the
crrcumstances then before the Court and not referring to quite different cir-
cumstances that the Court was not then considering.” Illinois v. Lidster, 540
U.S. 419,424 (2004) (emphasis added). Thatis because “[gleneral expressions
transposed to other facts are often misleading.” Armour & Co. v. Wantock,
323 U.S. 126,133 (1944).

The executive’s conducthereis miles apartfrom Richmond and McCay.
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Richmondinvolvedisolated,innocent misrepresentations bylow-level govern-
ment agents that affected one individual. 496 U.S. at 417. The government (at
13-14) attempts to duck this reality by noting that this Court originally con-
cluded the claimant in Richmond was the victim of affirmative misconduct.
But the Supreme Court did not adopt that finding, and its recitation of the
facts suggests it would not have done so. See Richmond,496 U.S. at 415-18.
In the Supreme Court’s view, Richmond involved “incorrect advice,” nothing
more. Id. at 417. The same is true of McCay, which concerned a veteran who
did not apply for benefits because the government had—as part of a legiti-
mate, though misguided, policy—denied any connection between Agent Or-
ange and cancer. 106 F.3d at 1581. These cases are plainly not on point with
the conduct atissue here.

What is more, the separation-of-powers concerns here differ sharply
fromthosein Richmond. Ratherthanmaking aninnocenterror,the executive
affirmatively thwarted Congress’s intent. See Buckley v. Valeo, 424 U.S. 1,
122 (1976) (“checks and balances” constitute “a self-executing safeguard
againstthe encroachment or aggrandizement of one branch at the expense of
the other”). Here, more than in most cases, the government’s invitation to

carelessly extend Richmond and McCay to this materially different set of
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facts would amount to the sort of improperlegal reasoning the Supreme Court
prohibits. Lidster,540 U.S. at 424; Armour & Co.,323 U.S. at 133.

c. The government (at 25) similarly claims Mr. Taylor did “not identify
any case in which a court estopped the [g]overnmentin a claim involving public
money.” Notso. Althoughneither Watkins nor Fanov. O’Neull,806 F.2d 1262
(6th Cir. 1987)involved asingle step between estoppel and the publicfise, both
unquestionably prompted the expenditure of congressionally appropriated
funds. After all, Sergeant Watkins’s reenlistment entitled him to the full pay
and benefits of military service. 875 F.2d at 701-05. Fano was similarly enti-
tled to the federal benefits any other permanent resident would enjoy. 806
F.2d at 1263. And public funds were likewise atissue in both Unaited States v.
Cox, 964 F.2d 1431, 1434-35 (4th Cir. 1992) and Defy Ventures, Inc. v. U.S.
Small Business Administration,469 F. Supp. 3d 459, 479 (D. Md. 2020). Yet
in both cases, the courts concluded Richmond did not bar the particular relief
at issue.

Aswith Mr. Taylor,in each of these cases, Congress appropriated funds
for specific purposes—whetherit be military pay and benefits, federal entitle-
ment payments, litigation expenses, or Paycheck Protection Program fund-

ing—and the executive took some action to thwart that appropriation. In each

10
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of these cases, the courts prevented the executive from frustrating congres-
sionalintentdespite the fact that publicmonies were atstake. Mr. Taylor asks
for the same thing. He “seeks an earlier effective date—his date of dis-
charge—through a‘long recognized’ common-law adjudicatorytool, estoppel.”
Taylorv. McDonough,3 F.4th 1351, 1369 (Fed. Cir. 2021) (citation omitted).
He asks thatthe Court prevent the government from parlaying its affirmative
misconductinto a benefitforitself. A paymentwouldresultto Mr. Taylor, but
that payment would be no different than the payments that resulted from the
ordersin Watkins, Fano,Cox, or Defy Ventures.

Finally, this Court in Brush v. Office of Personnel Management
awarded the petitioner monetary relief after thoughtfully and carefully con-
sidering Richmond and its progeny. 982 F.2d 1554, 1558, 1561-64 (Fed. Cir.
1992). Although Brushinvolved waiver and notestoppel,ifthe Appropriations
Clause erected the impenetrable barrier the government claims, the holding
in Brush would have been impossible. Butthe Court held that relief was not
impossible there. The governmentis wrong thatit is impossible here.

d. The government (at 41-42) reassures the Court that it should not
worry about the consequences of the government’s proposed rule because

Congress can supposedly fix the problem. This solution, however, provides

11
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cold comfort.

Requiring direct congressional action would amount to an insurmounta-
ble hurdle for Mr. Taylor—a seventy-year-old veteran who suffers from mul-
tiple physical and mental ailments. See Appx028. And such a requirement
would also be inappropriate. It essentiallymeans asking Congresstoenact an
ad-hoc solution to a separation-of-powers conundrum the executive created,
eventhough Congress already expresseditsintentto give benefits to Mr. Tay-
lor and veterans like him. See 38 U.S.C. § 1110; Martin v. O’'Rourke, 891 F 3d
1338, 1341 (Fed. Cir. 2018) (“Veteran’s disability benefits are nondiscretion-
ary, statutorily mandated benefits....” (emphasis added) (citation omitted)).

2.  Mr. Taylor satisfies all substantive economic require-

ments for relief and does not seek relief that conflicts
with a federal statute.

Richmond and, by extension, McCay are onlyimplicatedif (a) the claim-
ant does not satisfy all substantive economic requirements for relief and
(b) that relief would directly conflict with a federal statute. See Brush, 982
F.2d at 1562-63. Mr. Taylor is asking for nothing more than what Congress
intended him to receive, and “the award [he] seeks [is not] in direct contraven-
tion of [a] federal statute.” Richmond,496 U.S. at 424.

a. The government contends that 38 U.S.C. § 5110(a) ends the inquiry,

12
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and implies (at 19-23) that Mr. Taylor’s contrary arguments improperly ele-
vate statutory purpose over text. But the government misstates Mr. Taylor’s
argument and misconstrues the test that applies when considering whether
the award he seeks would contravene § 5110. See Richmond,496 U.S. at 424.

The standard is not, as the government contends, simply whether the
claim for relief would directly conflict with the text of an isolated provision in
a larger statutory scheme. That is, the Court cannot resolve this appeal by
looking at §5110(a) to the exclusion of the rest of the veterans’ benefits
scheme. Instead, the Court must discern Congress’s intent as expressed in
the statutory scheme as awhole. See Brush, 982 F.2d at 1562-63. Congress’s
goalswhen enacting the statute and how the statute worksin practice are thus
relevant to the inquiry. See id.; see also United Statesv. Windsor, 570 U.S.
744,771 (2013) (statute’s “operation in practice confirms [its] purpose”). Es-
toppel remains permissible so long as relief would “not frustrate the purpose
of the statutes expressing the will of Congress or unduly undermine the en-
forcement of the public laws.” FDIC v. Hulsey,22 F.3d 1472, 1489 (10th Cir.
1994).

Any contrary rule would produce absurd results. The Appropriations

Clause doesnotgrantthe executive carte blancheto engage in misconductthat

13
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frustrates Congress’s express intent whenever that misconduet manages to
save the government a few dollars. To the contrary, if the Appropriations
Clause is to have any meaning, it is that the executive cannot thwart Con-
gress’sintent whenit comes to spending decisions. If notthe courts, then who
is to police thatline? Inthe government’s view,no one. Butthat clearlyis not
the law.

When viewed through this lens, estoppel is not just permissible here;it
is required. Common sense dictates that Congress wrote § 5110 with the pre-
sumption that veterans are free to file at any time. See Taylor Br.at39-41. If
that is true, as it usuallyis, § 5110 may limit any retroactive relief. See, e.g.,
McCay,106 F.3d at 1581;seealso AF v. Nicholson,168 F. App’x 406,408 (Fed.
Cir.2006). When the government actively stands in the way of that, however,
estoppel does not actin “direct contravention of [a] federal statute”; rather, it
upholds the statutory scheme. Richmond,496 U.S. at 424.

In rejecting this straightforward analysis, the government (at 34) as-
serts that the McCay claimant’s “choice [not to file for benefits]is irrelevant
to the Richmond analysis, which hinges entirely upon [separation-of-powers]

concerns.” Butthis contention simply rehashesthe government’s prior mer-

14



Case: 19-2211 Document: 80 Page: 19 Filed: 12/06/2021

itlessarguments about Richmond’s scope. See suprapp.7-10. Worse,it over-
looks the fact that Richmond is only implicated if the relief directly conflicts
with the statute at issue, a conclusion this Court made plain in Brush. See 982
F.2d at 1562. Simply put, the McCay claimant had an opportunity that was
never available to Mr. Taylor. That opportunity makes all the difference here.2

A cursoryreview of the veterans’benefits schemeis all that is necessary
to conclude that relief here does not directly conflict with what Congress in-
tended. This grateful nation “will pay [compensation] to any veteran” that is
injured inits service. 38 U.S.C. § 1110 (emphasis added). To achieve that re-
sult, Congress designed a veterans’ benefits scheme that consistently favors
veterans. Not only is the VA statutorily required to assist veteransin filing
claims, but doubts as to those claims are to be resolved in the veteran’s favor;

in all but the most unusual of circumstances, favorable findings are not subject

2In afootnote,the government (at22 n.5) cites Leonardv. Nicholson,405F .3d
1333 (Fed. Cir. 2005) for the proposition that “the assignment of an earlier
effective date cannot be separated from the award of retroactive monetary
benefits.” Butthatis beside the point. Likethe plaintiffin Leonard, Mr. Tay-
lor does not dispute that an earlier effective date will have the effect of award-
ing him monetary compensation. The question before the Court is whether
Mr. Taylor, by requesting compensation, is “ask[ing] for anything that Con-
gress did not intend for the statute to provide.” Brush,982 F.2d at 1563. Be-
cause he is not, the Appropriations Clause does not bar relief.
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to appeal. Id. §§ 5103A,5104A,5107; see also Roberson v. Principt, 251 F.3d
1378, 1383 (Fed. Cir. 2001) (VA must “fully and sympathetically develop the
veteran’s claim to its optimum before decision on its merits” (citation omit-
ted)).

Together, these provisions speak pointedly to Congress’s “solici-
tude. .. forveterans.” United States v. Oregon, 366 U.S. 643,647 (1961). The
legislature broadly authorized reliefto those veteranslike Mr. Taylor who sac-
rificed their minds and their bodies for this country. It would have intended
Mr. Taylor to receive relief as of 1971 and surely would not have anticipated
that the Appropriations Clause would stand in the way.

b. Perhaps mostincredibly, the government (at 39) seems to imply that
Mr. Taylor may not have been granted benefits in a but-for world in which he
applied in 1971. But as both the Panel and the dissenting Veterans Court
judge already noted when faced with similar reasoning, this contention is,in a
word, “heartless.” Taylor,3 F.4th at 1373 n.14 (quoting Taylor,31 Vet. App.
at 1568 (Greenberg, J., dissenting)). Having deprived Mr. Taylor of the ability
to apply for benefits at that time, the law does not permit the government to
declare victory because Mr. Taylor cannot fully reconstruct a but-for world

from50yearsago. Instead,as a unanimous panel of this Court correctly noted,
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Taylor,3 F.4th at 1368, Mr. Taylor need only demonstrate that he meets the
“substantive economic criteria of the statute,” Brush, 982 F.2d at 1562.

As such, when this Court in Brush considered whether Richmond
barred relief, the Court asked whether “all substantive economic require-
ments [for relief had] been met” (i.e., whether the litigant was “ask[ing] for
anything that Congress did notintend for the statute to provide”). Id. at 1563.
Because the litigant was not asking for anything the statute would not ordi-
narily have provided, the relief she sought did not violate the Appropriations
Clause. Seed.

The same is true here. Mr. Tayloris an honorably discharged veteran
who was injured during his service. See Appx039-043; Appx055-063;
Appx064; Appx073-076. Had Mr. Taylor been able to apply for benefits in
1971, there is no reasonable question that he would have met “the economic
requirements of the statute,” Brush, 982 F.2d at 1562, particularlyin light of
both the benefit-of-the-doubt standard, 38 U.S.C. § 5107(b), and the pro-vet-
eran canon, Henderson exrel. Hendersonv. Shinseki,562 U.S. 428,441 (2011).
That is, he “has not asked for anything that Congress did not intend for the
statute to provide and for which he has not met all of the substantive require-

ments.” Taylor,3 F.4th at 1369 (cleaned up). The Appropriations Clause does
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not bar relief; it requiresit. See Brush, 982 F.2d at 1562.

C. Thegovernment’s arguments run headlong into the veterans’
canon.

It is not necessary to invoke the veterans’ canon in this case, but the
Courtis more than entitled to do so. See Taylor Br. at 47-49.

In contending otherwise, the government (at 39-41) fails to appreciate
that the canon informs nearly every aspect of veterans law. See suprapp. 15—
16. As the Supreme Court bluntly put it, Congress has “place[d] a thumb on
the scaleinthe veteran’sfavor.” Henderson,562 U.S. at 440 (citation omitted);
see Am. Legion Br., ECF No. 55; Nat’l L. Sch. Vets. Clinic Consortium Br.,,
ECF No.63.

The injustices here are palpable. The very organization Congress cre-
ated to look after those like Mr. Taylor—a man who has borne the battle—is
using its own misconduct to deprive him of the solicitude the law grants him.
This Court can and should intervene. After all, that is surely what Congress
would haveintended. See Oregon,366 U.S. at 647 (“The solicitude of Congress
for veterans is of long standing.”).

II. The government violated Mr. Taylor’s right of access.

The executive’s secrecy oath violated Mr. Taylor’s constitutional right of
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access by prohibiting Mr. Taylor from applying for his congressionally man-
dated benefits. Rather than engage on this critically important issue, the gov-
ernmentinstead invents legal standards for right-of-access claims and offers
only scattershot and internally inconsistent arguments. Under the correct
standards, the government unconstitutionally denied Mr. Taylor access.

A. The government misstates the applicable legal standards.
Although the government purports to apply Christopher v. Harbury,

536 U.S. 403 (2002), it both misstates the Court’s ruling and, astoundingly, re-
lies on quotations from the opinions that Christopher expressly overturned.
Again misunderstanding the constitutional framework, the government also
argues that holding a statute unconstitutional as applied to Mr. Taylor would

)

create a “[separation-of-powers] problem.” These arguments are deeply
flawed.

1.  Specific intent is not required to hold that the govern-
mentviolated Mr. Taylor’s constitutional right of access.

The government contends (at 42-59), first, that it cannot have violated
Mr. Taylor’s constitutional rights unless the executive acted “for the very pur-
pose of protecting government officials from suit” or with the express inten-

tion “to deprive [Mr. Taylor] of his disability benefits.” The government (at
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4348, 54-55) conjures these supposed requirements not from Christopher it-
self, but from a tortured reading of the D.C. Circuit’s denial of rehearing en
bancin Harbury v. Deutsch, 244 F.3d 956 (D.C. Cir.2001). But even were the
government’s reading of Harbury reasonable, Harbury is not good law: the
Supreme Court reversed Harbury,536 U.S. at 422, and the D.C. Circuit then
vacated the underlying decision the government cites, Harbury v. Deutsch,
No. 99-5307,2002 WL 1905342, at *1 (D.C. Cir. Aug. 19, 2002).

In Christopher—the actual controlling decision—the Supreme Court
said nothing about these supposed requirements. Christopher describes the
government action required to sustain a right-of-access claim as “systemic” or
“official” (as opposed to mere mistake or error). 536 U.S. at413-15. Nowhere
has the Supreme Court stated or even implied that the government must ac-
tually intend to deprive constitutional rights. See Stmkins v. Bruce,406 F.3d
1239, 1242 (10th Cir. 2005) (right-of-access claim did not require a “showing of
malicious motive”). The government’s conduct only has to be “intentional.”
Id.

This requirement follows from Christopher, which held that one need

only “describe the official acts frustrating the litigation,” 7.e., explain how gov-
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ernment policies “shut [the litigant] out of court.” 536 U.S. at 415. For exam-
ple, Christopher discusses a line of “denial-of-access cases challenging filing
fees that poor plaintiffs cannot afford to pay.” Id. at 413 & n.8 (listing cases).
All of these involved barriers to filing suit—the filing fees. But none of them
required that the government have specifically intended the fees to violate
anyone’s constitutional rights by denying them access to the courts.

If that were the case, no indigentlitigant could ever mount a right-of-
access challenge, because courts routinely require filing fees. In the mine run
of cases, those fees are entirely appropriate. Itis only when the effect of the
feeis to denyan indigentperson accesstothe courtsthat a constitutionalissue
exists. So too here: Mr. Taylor does not argue that secrecy oaths are always
unconstitutional or even that the government originally imposed the secrecy
oath here in order to deny Mr. Taylor access to benefits (and to the court pro-
cesses for enforcing those benefits). But because the effect of the oath was to
deny Mr. Taylor access to the courts, the executive violated his constitutional
rights.

Given that the Supreme Courtin Christopher did not articulate the gov-
ernment’s contrived standard, it is no surprise that the Courts of Appeals de-

cisions the government cites (at 46, 52, 56-57) do not either. In Silva v. D1
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Vittorio, the prisoner—petitioner stated a claim for denial of access because
defendants allegedly had “seized and withheld all of his legal files,” resulting
in dismissal of “several of his pending suits.” 658 F.3d 1090, 1104 (9th Cir.
2011). Although the petitioner alleged that the defendants intended to under-
mine his suits, the Ninth Circuit focused on the defendants’ actions, not the
defendants’ motives. Id. at 1103-04. Similarly,in Snyderv. Nolen,the court
emphasized the breadth of the constitutional right of access without any ref-
erence to the government’s motivations. 380 F'.3d 279,291 (7th Cir. 2004); see
also id. at 293 (Kasterbrook, J., concurring in part) (noting that one clerk’s
isolated “mistake” did not create a constitutional violation).

In short, no law requires Mr. Taylor to prove that the executive acted
maliciously or with specific intent “to preclude [him]from obtaining benefits.”
Gov't Br. at 54.

2.  This Court’s exercise of judicial review honors—not of-
fends—separation-of-powers principles.

The Constitution is the “supreme law of the land,” and “a law repugnant
to the [Clonstitution is void.” Marburyv. Madison,5 U.S. (1 Cranch) 137, 180
(1803). Policing this line is “the very essence of judicial duty.” Id. at 178. “It
is emphatically the province and duty of the judicial department to say what

the lawis.” Id. at 177.
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Nevertheless, in the face of this reality taught on the first day of law
school, the government (at 55, 57) argues that this Court cannot rule that 38
U.S.C. § 5110is unconstitutional as applied toveterans like Mr. Taylor because
it would create a “[separation-of-powers] problem” by “infringing upon [Con-
gress’s] econtrol of public money.” This assertion just rehashesthe same mer-
itless arguments about the scope of Richmond. Ifthis notion were correct, no
constitutional right-of-access claim could ever succeed—a right-of-access
claim, by its nature, calls for judicial review of the executive or legislature’s
exercise of its powers.

The Constitution separates powers among three co-equal branches, not
two. The document emphatically does not reserve to the executive the unre-
viewable province of applying Congress’s laws however it sees fit, no matter
how infirm that application may be. Rather, Article I1T empowers this Court
to review the constitutionality both of Congress’s statutes and the executive’s
execution of those laws and then to craft the necessaryremedies. This does
not, as the government contends, create any “[separation-of-powers] prob-
lem”; it preserves proper separation of powers.

B. Mr. Taylor’s right-of-access claim meets the Supreme
Court’s requirements in Christopher v. Harbury.

The government (at 42) also contends that Mr. Taylor fails to meet two
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of the requirements articulated in Christopher—identification of cognizable
relief and notice. Here again, the government is wrong.

Preliminarily, Christopher requires only a (1) cognizable claim that
(2) Mr. Taylor presented and for which (3) a constitutional remedyis neces-
sary. See 536 U.S. at 414-16. On the first of these requirements, there can be
no serious doubtthat Mr. Taylor’s claim for disability benefits is cognizable:
He seeks veterans disability benefits that he was due but unable to claim for
35 years because of government interference. Taylor Br. at 53.

Mr. Taylor has also long presented his right-of-access claim. For a dec-
ade and a half, he has dutifully followed the benefit-claims procedures the law
prescribes, bringing him finally to the en bane Court. From the outset of and
throughout this process, Mr. Taylor has protested the denial of his right of
access, thereby giving “fair notice” to the government of his right-of-access
claim. Christopher,536 U.S. at 416. For example, in his original 2007 Notice
of Disagreement, he explained that he had been denied behavioral health as-
sistance in service at Edgewood, Fort Benning, and twice in Vietnam, as well
as after service, because his Edgewood records “were withheld due to secrecy
requirements.” Appx077. He further explained that he was “required at

[Edgewood] Arsenal to sign secrecy agreements which precluded [him] from
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discussing stressorincidents indefinitely” and was “constrained from filing for
VA benefits by secrecy agreements until [he] received the VA letter” in 2006.
Appx077. This compulsory veil of secrecy meant he “was precluded from ob-
taining disability benefits.” Appx078; see also Appx104-111 (due process and
denial of access claims presented to the Veterans Court).

Mr. Taylor likewise has demonstrated that the denial of that right of ac-
cess prevents him from obtaining any effective remedy. He need only “iden-
tify a remedy that may be awarded as recompense but [thatis] not otherwise
available in some suit that may yet be brought.” Christopher,536 U.S. at 415.
Mr. Taylor has done precisely that: He asks this Courtto rule that the effec-
tive-date provisions of 38 U.S.C. § 5110 are unconstitutional as applied to vet-
erans like himself. Taylor Br. at 64-66; see also Mil.-Vets. Advocacy Br., ECF
No. 59; Nat. Vets. Legal Servs. Prog. Br., ECF No. 64.

C. The executive barred Mr. Taylor’s access to VA processes
and the courts in violation of his constitutional rights.

The government’s remaining responses are weak, disjointed, and inter-
nally inconsistent. The only reasonable conclusion is that the executive’s sys-

tematic and intentional conduct violated his constitutional rights. Taylor Br.

at 49-65.
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1. The government (at9,49, 51, 58) argues that the secrecy oath “can be
construed as permitting a volunteer to discuss the Edgewood Program within
the Government” because the sample oath “does not contain an explicit prohi-
bition on discussing the Edgewood Program with Federal agencies such asthe
VA.” But military orders are not construed against their drafter; Mr. Taylor
interpreted the oath in the way most beneficial to the government, as he was
trained to do. Moreover, the oath itself belies the government’s argument, as
it forbids disclosure of “any information related to U.S. Army Intelligence
Center interest or participation in the Department of the Army Medical Re-
search Volunteer Program to any individual, nation, organization,.. . or other
group or entity, not officially authorized to receive such information.” Gov't
Br. at 3 n.1 (emphasis added).

There is no indication that VA was “authorized to receive such infor-
mation.” Infact,in one of many internalinconsistencies, the governmentelse-
where (at 10) contends that even DoD was not permitted to disclose infor-
mation about the identities of participants “to VA while the program was clas-
sified.” See Gov’t Br. at 52 (contending that DoD could not disclose participant
information to VA because doing so would “defeat[] the point of classifica-

tion”). In any event, if Mr. Taylor’s secrecy oath had not barred him from
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discussing health concerns or filing claims for benefits, VA would not have
needed to send a letter releasing him from that oath in 2006. Gov’t Br. at 3.

2. It also does not cure the constitutional violation that other Edgewood
participants mayhave attempted to file claims or other lawsuits. See Gov’'t Br.
at 49-51 (citing cases). The fact that these veterans were so desperate to ob-
tain VA services and benefits that they willinglymayhave risked court martial
in no way undermines Mr. Taylor’s denial-of-access claim. See Gov’t Br. at 2—
3 (Edgewood participants “were required to sign an agreement prohibiting
them from disclosing information about the program, subject to punishment
under the Uniform Code of Military Justice”). The governmentidentifies no
support for the proposition that a veteran must risk such dire consequences to
preserve a benefits claim.

Evenif Mr. Taylor had done so, as the government concedes (at 48-51),
any “minimal claim” he could have filed “likely would have been insufficient
for Mr. Taylor to obtain service connection.” See, e.g., Hospedale v. Shulkin,
No. 16-3360,2018 WL 794875, at *4 (Vet. App. Feb. 9, 2018) (government ac-
knowledging in 2018 that the VA may have erroneously denied disability ben-
efits to an Edgewood veteran who first sought them in 1979). Just so: To

prove present disability and claim service connection, Mr. Taylor would have

217



Case: 19-2211 Document: 80 Page: 32 Filed: 12/06/2021

had to disclose at least basic information about his participation at Edgewood,
which his oath specifically forbids. Gov’t Br. at 3 n.1 (oath forbidding disclo-
sure of “any informationrelated to .. . participation in” program). And this
overlooks that when Mr. Taylor tried to get medical care, he was treated as a
malingerer and liar. Appx062; see Appx058.

In other words, although the government contends that Mr. Taylor was
always entitled to file incomplete paperwork requesting benefits thathe would
not receive (all while risking criminal charges), the government is ultimately
noncommittal on whether filing a claim actually would have broken his oath or
secured him an earlier effective date. See Gov’t Br. at 48-49 (arguing that
under 2006 regulation “it is conceivable that he could have received an earlier
effective date” (emphasis added)); Gov’t Br. at 51 (“the sample oath can be
construed as permitting” disclosures within the government (emphasis
added)).

Regardless, Mr. Taylor’s secrecy oath had no expiration date, and he
could have had no expectation of it being lifted in his lifetime. The govern-
ment’s contention that he should have filed a minimal claimin 1971 to preserve
his right to eventually claim benefits in 2006—assuming he survived that

long—is yet another of the government’s heartless arguments that finds no
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groundinginreality. Althoughwe maynever knowtheirnumber,many Edge-
wood veterans who earned benefits through their service endured their suf-
fering in silence to the end—having died before receiving the 2006 VA letter
and having never broken their oaths.

The government may have outlasted these men and women, whether
they filed a “minimal claim” or not. Thankfully, Mr. Tayloris not amongthem.
But he carries the banner for all of them, and for that the government repays
him with a miserly vision of the Constitution’s guarantee of a right of access
that bears no resemblance to the right the Supreme Court described in Bill
Johnson’s Restaurants, Inc. v. NLRB, 461 U.S. 731, 741 (1983); Johnson v.
Avery,393 U.S. 483,485 (1969); NAACPv. Button,371 U.S. 415,444-45 (1963);
Exparte Hull,312 U.S. 546,549 (1941), or the Noerr-Pennington line of cases,
all of which the governmentignores. Applyingthe correctlegal standards, the
government’s conduct violated Mr. Taylor’s constitutional right of access.

D. The government’s justification for its conduct withers un-
der strict scrutiny.

The government (at 47 & n.8) does not dispute that strict serutiny ap-
plies to any abridgment of Mr. Taylor’s right of access. See Taylor Br.at58 &
n.9; see also Taylor Br. at 58—-61. The policies atissue “cansurvive strict scru-

tiny onlyif [they] advance[] ‘interests of the highest order’ and [are] narrowly
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tailored to achieve those interests.” Fultonv. City of Phila., 141 S. Ct. 1868,
1881 (2021) (citation omitted). “[S]o long as the government can achieve its
interests in a manner that does not burden [the constitutional right], it must
do so.” Id.

The government offers no coherent response to Mr. Taylor’s argument
that it has “no compelling interest in keeping a secret from itself.” Taylor Br.
at 59. It starts with a strawman, arguing (at 52-54) that “[r]equiring DoD to
make a wholesale disclosure of the names of everyone who participated in all
classified program[s] defeats the point of classification,” ignoring (1) its con-
trary argument (at 51) that Mr. Taylor himself could have disclosed his partic-
ipation to VA without violating the oath; (2) the fact that in 2006, a full five
years before DoD, Vietnam Veterans of Am.,2013 WL 6092031, at *6, VA dis-
closed thenames of participants—justwhatthe governmentsays VA could not
do; and (3) its own concession (at 52-53) that the VA and DoD already work
together on a classified benefits program for special operations forces.

The government (at 51) also blithely notes that “public serutiny of the
Edgewood Program dates back to at least 1976.” Perhaps the governmentis
conceding what has been obvious all along: that there really never was any

compelling governmentinterestserved by barring Mr. Taylor and others from

30



Case: 19-2211 Document: 80 Page: 35 Filed: 12/06/2021

seeking VA services and benefits for decades. Regardless,none of these un-
thinking hypotheticals cures the fundamental realities that (1) the executive
swore Mr. Taylor to secrecy, (2) under threat of the severest of punishments,
and (3) Mr. Taylor abided by that oath for three and a half decades, until VA
itself saw fit to partially lift the obligation. See also Am. Civil Liberties Union
Br., ECF No.67.

Finally, the government effectively concedes that it never narrowly tai-
lored the enforcement of its interest. Even as it admits (at 52-53) that it cre-
ated alternative mechanisms for classified special forces programs, it admits
that it never did so for veterans like Mr. Taylor. See also Taylor Br. at 60-61
(discussing other government procedures for adjudicating claims involving
sensitive information). Instead, as one final affront, the government blames
Mr. Taylorforfailing to “identify an alternative benefits filing mechanism that
does not defeat the point of classification.” Gov’t Br. at 56. But it is not Mr.
Taylor’sburden to prove or disprove narrow tailoring—itis the government’s.
See Fulton, 141 S. Ct. at 1881-82. It has never done so.

The executive actions that deprived Mr. Taylor’s right of accessto VA
processes and the courts for decades do not survive strict scrutiny. The gov-

ernment’s interestis vague and unsupported, and until 2006 it made no efforts
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to tailor its policies. This conductviolated Mr. Taylor’s constitutional rights,
and this Courtis empowered to remedy this egregious wrong by declaring 38
U.S.C. § 5110 unconstitutional as applied to the facts of this case.

CONCLUSION AND STATEMENT OF RELIEF SOUGHT

The judgment of the Veterans Courtshould be reversed, and Mr. Tay-
lor’s service-connected disability claim should be given an effective date of

September 7,1971.
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