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INTRODUCTION

Samsung and LG waited until after an unfavorable Markman
order to file their petitions for “emergency” relief and they make
arguments never addressed to the district court; yet they accuse Ikorongo
of “camesmanship.” Parties have every right to engage in transactions
that affect where they can sue and be sued, and the petitioners here
engage in myriad corporate structures for myriad reasons, including
manipulating jurisdiction and application of laws. Indeed, LG resides in
Delaware and could have moved to transfer this action there. But it only
resides there because it engages in the fiction of being incorporated in
Delaware while primarily doing business from New Jersey. Similarly,
Samsung could have moved to transfer its case to New York, where it is

information on location of documents
incorporated_. Instead, they
sought transfer to the Northern District of California, where no party
resides, and Ikorongo Texas’s complaints could not have been filed.
Samsung and LG cannot even meet the threshold inquiry for their

motions to transfer, and the district court had no discretion to grant the

requested relief. Thus, the petitions should be denied.
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Even if Samsung and LG could meet that threshold requirement,
they cannot establish a clear entitlement to transfer warranting
mandamus. The district court did not abuse its discretion by finding the
private and public interest factors weigh in favor of keeping all of the
litigation regarding these patents together in front of one judge, rather
than shipping off two of the five cases for piecemeal litigation. There is
no dispute that the case against one defendant (Bumble) will not be
transferred to the Northern District of California, and that litigation has
been tied to this litigation with matching schedules since last August. In
that time, the parties have briefed claim construction and the district
court held a joint Markman hearing and issued its Markman order for all
of the cases. Samsung and LG waited until a week after receiving that
order to file these petitions, even though it had a month between denial
of transfer and the Markman hearing to file their petitions and/or request
a stay of the hearing. The Court should not countenance the games

Samsung and LG play here, and it should deny the petitions.
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BACKGROUND

A. Ikorongo Texas sues Samsung, LG, Bumble, Uber, and
Lyft in the Western District of Texas for violating four
patents.

In 2020, Ikorongo Texas sued Samsung, LG, Bumble, Lyft, and
Uber in the Western District of Texas for patent infringement. Samsung
Appx. 13-25; see also LG Appx. 14-23; Tkorongo Texas LLC v. Bumble
Trading, LLC, No. 6:20cv256, Dkt. 1 (W.D. Tex. March 31, 2020);
Tkorongo Texas LLC v. Lyft, Inc., No. 6:20cv258, Dkt. 1 (W.D. Tex. March
31, 2020); Tkorongo Texas LLC v. Uber Tech., Inc., No. 6:20cv843, Dkt. 1
(W.D. Tex. Sept. 15, 2020). It sued Samsung and LG for infringing four
patents, and it sued Bumble, Lyft, and Uber for infringing two of those
four. Id. The complaints were amended to add Ikorongo Technology one
day later. E.g., Samsung Appx 26. All of the cases, except the later-filed
case against Uber, were placed on the same schedule for, among other
things, motions to transfer, Markman hearing (which was consolidated),
pretrial conference, and trial. Ikorongo Texas LLC v. Samsung Elecs. Co.,
Ltd, No. 6:20cv259, Dkt. 23, (W.D. Tex. Aug. 24, 2020); Tkorongo Texas
LLC v. LG Elecs., Inc., No. 6:20cv257, Dkt. 24 (W.D. Tex. Aug. 24, 2020);

Lyft Dkt. 28; Bumble Dkt. 28.
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In the complaints, Ikorongo Texas clearly pleaded that its patent
rights were limited to certain counties in Texas, including counties in the
Western District of Texas, and thus clearly established it could not sue
Samsung or LLG in the Northern District of California. Samsung Appx.
14; LG Appx. 15. It even cited the relevant case, noting its limited
ownership existed “under the principles of Waterman v. Mackenzie, 138
U.S. 252 (1891) and 35 U.S.C. §261.” Id.

B. Samsung and LG move to transfer the cases to the
Northern District of California.

In September 2020—five months after the complaints were filed—
Samsung, LG, Lyft, and Bumble moved to transfer their cases to the
Northern District of California. Samsung Appx. 40; LG Appx. 40; Lyft
Dkt. 30; Bumble Dkt. 37. All four defendants lauded the Northern
District of California’s purported convenience, but none addressed
whether Ikorongo Texas could have filed these actions there. Id. Bumble
ultimately withdrew its motion because it did not have a place of business
in the Northern District of California—a threshold requirement—
ensuring that its case would go forward in the Western District of Texas

regardless of other motions to transfer. Bumble Dkt. 37.
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Notably, Samsung did not move to transfer the case to New York,
where it 1s incorporated, and Ikorongo could have filed this action. In its
petition, Samsung notes contacts for this case with W Samsung
Pet. 6-7. And LG did not move to transfer its case to Delaware, where it
1s incorporated. Delaware, of course, is much closer to LG’s principal

place of business in New Jersey and closer to the purported relevant
location

evidence 1n - LG Pet. 5-7.

Samsung and LG instead whistled past the graveyard, moving to
transfer the cases to the Northern District of California while also

ignoring that the cases could not have been filed there. Samsung and
ompany

C
LG, represented by the same counsel (who also represent ﬂ, gave

one short paragraph’s attention to this issue in their motions. Samsung
Appx. 47; LG Appx. 47. Both paragraphs simply (1) stated the standard
that the case can be brought where a defendant resides or where it has
committed acts of infringement and has a regular place of business, then
(2) stated the relevant defendants’ contacts with the Northern District of
California—making no effort to establish any alleged acts of
infringement in the Northern District of California. Id. They also

claimed that public and private interest factors render the Northern
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District of California “clearly more convenient” based on an _

1dentifies comiani and nature of evidence

C. In response, Ikorongo again establishes it could not
have filed this suit in the Northern District of
California.

1

Ikorongo again spelled out the district court’s lack of discretion in
its response. Samsung Appx. 154-56. It noted that venue is only proper
where the defendant resides or where it committed acts of infringement
and has an “established place of business.” Id. Regarding the Northern
District of California, Ikorongo noted that the defendants did not reside
there, and they did not engage in acts of infringement there vis-a-vis
Ikorongo Texas, as Ikorongo Texas only had patent rights in Texas. Id.
Ikorongo then discussed the private and public interest factors,
establishing that the Western District of Texas is the more convenient
forum or at least that Samsung and LG did not meet their heavy burdens

to show the Northern District of California was clearly more convenient.

1 Tkorongo moved to strike this “evidence,” but the district court did not
rule on the motion to strike. E.g., Samsung Dkt. 55-02.

-6 -
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D. Samsung and LG’s replies still fail to fully address the
requirement that the action might have been filed in
the proposed transferee district.

Even after Ikorongo laid out its explanation on how transfer to the
Northern District of California is statutorily barred, Samsung and LG
held their powder, apparently awaiting these petitions for writs of
mandamus. In their reply briefs, Samsung and LG cited none of the
Supreme Court and Federal Circuit precedent they cited here. Samsung
Appx. 193-94; LG Appx. 173-75. They filed identical arguments asking
the district court to apply a new standard that the district court may
disregard limits on a party’s patent rights. Id. They cited no authority
for this theory that a patent holder can sue in a district in which it has
no patent rights, so long as the defendant is infringing someone else’s
patent rights there.

E. The district court denies transfer both based on

statutory requirements and based on the private and
public interest factors.

On March 1, 2021, the district court denied the motions to transfer.
Samsung Appx. 206; LG Appx. 186. Initially, it found that Samsung and
LG failed to meet their burdens “to show that Ikorongo Texas’s current
action could have initially been brought in the Northern District of

California.” Samsung Appx. 208. According to the district court, their

ST
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only acts of relevant alleged infringement occurred in Texas, and
Waterman v. Mackenzie, 138 U.S. 252 (1891) and 35 U.S. C. § 261
establish that a patent holder had the right to convey a geographically
Iimited exclusive right to the patent to Ikorongo Texas. Samsung Appx.
209-10. The court further noted Samsung and LG’s claim that a patentee
can force litigation to only one district is false. Samsung Appx. 211.
“[A]ssignment cannot grant a plaintiff access to a forum it could not
access already . . . [and] regardless of whether an entity’s right to sue has
been limited by a Specified Part, an action may always be brought in the
judicial district where the defendant resides.” Id.

The district court further found the transfer motions would have
been denied in any event based on the Volkswagen private and public
interest factors. Samsung Appx. 211-23. Regarding the private factors,
the district court found ease of access to proof weighs slightly in favor of
transfer based on the fiction that relevant documents exist in the
Northern District of California, but it noted this is “at odds with modern
patent litigation” because the relevant documents are, in reality, equally
accessible anywhere. Samsung Appx. 213-14 & n.9. It further found the

compulsory process factor neutral, and the convenience analysis weighed
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slightly in favor of transfer because very few third-party witnesses would
need to attend trial, Ikorongo agreed to pay expenses, and they likely
would be willing to testify due to their employers’ relationships with the
defendants. Samsung Appx. 214-218. And the court found ease of trial
to weigh against transfer because it would force the litigation on these
patents to be split between two districts, as the Bumble matter would
remain in the Western District of Texas. Samsung Appx. 219-20.

The district court next found that public interest factors did not
favor transfer. Administratively, it would be better for the matter to
proceed in whole in the Western District of Texas because it is less
congested than the Northern District of California. Samsung Appx. 221-
22. And the other public interest factors were neutral. Samsung Appx.
222-23. Thus, Samsung and LG had not met their “heavy burden’ to
demonstrate that the Northern District of California is ‘clearly more
convenient.” Samsung Appx. 224.

F. The district court holds Markman hearings for

Samsung, LG, Lyft, and Bumble and issues its
Markman orders.

Exactly a month later, on April 1, 2021, the district court held a

joint Markman hearing for Samsung, LG, Lyft, and Bumble. Samsung
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Appx. 10-11; LG Appx. 12; Lyft Dkt. 71; Bumble Dkt. 61. Samsung and
LG had not notified the court or Ikorongo of any intent to file a petition
for a writ of mandamus regarding transfer, nor had they requested that
the court delay the Markman hearing. The court entered its Markman
order, and Samsung and LG filed their petitions for writs of mandamus
six days later.
G. Samsung and LG file their writ petitions raising new
arguments over a month after the district court denied

transfer, but shortly after the district court issued its
Markman order.

A week after receiving the Markman order, Samsung and LG filed
nearly identical petitions for writs of mandamus. They spend ten pages,
citing numerous cases not raised in the district court, arguing that this
case could have been brought in the Northern District of California. E.g.,
Samsung Pet. 12-22. They assert a “long line of precedent examining
similar pre-filing attempts to manipulate venue,” none of which was
provided to the district court, Samsung Pet. 12.

REASONS FOR DENYING THE WRIT

I. The Court should deny the requested “emergency” relief
based on Samsung and LG’s gamesmanship.

Samsung and LG apparently sandbagged the district court, failing

to make the arguments there that it raises here and waiting until after

-10 -
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the district court issued its Markman order to file these petitions. The
Court has discretion to deny relief on this basis alone. Mandamus is an
extraordinary remedy that is only available “when there is a clear abuse
of discretion.” In re Volkswagen of Am., Inc., 545 F.3d 304, 308 (5th Cir.
2008). The writ may only issue when (1) there is no adequate alternative
means for relief (2) the right to relief is clear and indisputable—a clear

(113

abuse of discretion—and (3) “the writ 1s appropriate under the
circumstances.” Id. at 311, quoting Cheney v. United States Dist. Court,
542 U.S. 367, 380-81 (2004)

Because the court must analyze whether the writ is appropriate
under the circumstances, it takes on characteristics of “a discretionary
and equitable remedy.” In re Amazon, 779 F. Appx. 746, 746 (Fed. Cir.
2019) (unpublished), citing Cheney, 542 U.S. at 381 & U.S. v. Dern, 289
U.S. 352, 359 (1933); see also King v. U.S., 100 F.2d 797, 797 (5th Cir.
1939) (“the remedy of mandamus is equitable in its nature, and will be
granted, withheld, or tempered, according to the equitable circumstances

in each case”). And this Court has acknowledged mandamus can be

denied for failure to timely file the petition in a case involving a denied

-11 -
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motion to transfer. See In re Telular Corp., 319 F. Appx. 909, (Fed. Cir.
2009) (unpublished).

This is an appropriate case for discretionary denial of the petition.
Samsung and LG waited to see which direction the wind would blow,
committing district court resources to a Markman hearing and order,
before petitioning for relief. The Court issued its order denying transfer
on March 1, 2021. On March 2, it set the Markman hearing for April 1,
2021. For those 30 days, Samsung and LG did nothing. They did not
seek relief from the district court’s denial of transfer until six days after
the court issued its Markman order construing the claims.

If transfer was critical to Samsung and LG, they would not have
slumbered on their purported rights. Indeed, this Court gave Ikorongo
just ten days to respond. It is reasonable to believe Samsung and LG
similarly could have filed their petitions within ten days of the order
denying transfer, or at least within thirty. They could have moved to stay
the case or postpone the Markman hearing. At the very least, they could
have informed the district court of their intent, so the court could choose
how to expend its resources. Instead, they waited long enough to see how

the district court would construe the claims. The district court invested

-12 -
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the time to prepare for and conduct a Markman hearing, construe the
claims, and issue the order. Only then, Samsung and LG filed their
petitions. Samsung and LG accuse Ikorongo of gamesmanship, but they
have unclean hands. And the Court has discretion to deny mandamus on
that ground.

II. The district court lacked discretion to transfer the case to
the Northern District of California.

A. Samsung and LG cannot meet their 28 U.S.C. § 1404(a)
burden of proving this action could have been brought
in the Northern District of California.

In any event, there is no clear right to relief—no right to relief at
all—because the district court did not abuse its discretion. Under 28
U.S.C. § 1404(a), “for the convenience of parties and witnesses, in the
interest of justice, a district court may transfer any civil action to any
other district or division where it might have been brought or to any
district or division to which all parties have consented.” A case “might
have been brought” in a district only if federal jurisdictional statutes
would have allowed the original complaint to have been filed in that
district. Hoffman v. Blaski, 363 U.S. 335, 342-43 (1960). The general
rule that an amended complaint supersedes an original complaint does

not change that. Id., at 343 (“In the normal meaning of words this
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language of section 1404 (a) directs the attention of the judge who is
considering a transfer to the situation which existed when the suit was
instituted.” (citation omitted)). The action cannot be transferred
anywhere Ikorongo Texas “did not have a right to bring it” in the first
instance. Id. at 336.

There is no dispute here that 28 U.S.C. § 1400(b) governs venue for
this suit. It provides that “[a]ny civil action for patent infringement may
be brought in the judicial district where the defendant resides or where
the defendant has committed acts of infringement and has a regular and
established place of business.” 28 U.S.C. § 1400(b). The original
complaints filed by Ikorongo Texas assert claims of infringement in
Texas—the only place Ikorongo Texas has any patent rights, and they
allege that Samsung resides in New York and LG resides in Delaware.
Samsung Appx. 12-13; LG Appx. 13-14. Thus, under the plain statutory
language Samsung could be sued in New York under Section 1400(b), LG
could be sued in Delaware, and either of them, having committed acts of
infringement in Texas, could be sued in Texas if they had “established
place[s] of business” in the relevant district. Both have established places

of business in the Western District of Texas. Id. By statute, no other
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judicial district could have been a proper venue, and there is no scenario
under which Ikorongo Texas’s complaint “might have been brought” in
the Northern District of California.

Samsung and LG gesture at the statutory language, arguing that
Section 1400(b) provides the right to sue anywhere there is infringement,
even if that infringement involves someone else’s patent rights. Samsung
and LG claim they sold infringing products “throughout the country.” See
Samsung Pet. 19-20. And because Section 1400(b) does not expressly
state that venue lies where there were “acts of infringement as to each
plaintiff,” it must mean that the infringement requirement may be
satisfied wherever there was an act of infringement. Id. This fails both
as a textual matter and as a matter of common sense.

The section provides the venue requirement for “[a]ny civil action
for patent infringement.” 28 U.S.C. § 1400(b). The provision’s discussion
later in the sentence of places “where the defendant has committed acts
of infringement” necessarily refers to infringement for which the civil
action was brought. So a plaintiff with geographically limited rights can
only bring a suit for infringement that occurs within its geographically

limited area. In such a case, the only place “where the defendant has
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committed acts of infringement” is in that area. Thus, a single suit by
multiple plaintiffs with geographically limited rights must be brought in
a district where both have rights or where the defendant resides. This
further undermines Samsung and LG’s claim that Ikorongo Technology
joining the suit a day after Ikorongo Texas was “gamesmanship.” It is
irrelevant to transfer. A joint suit in which both companies are plaintiffs
cannot be brought in the Northern District of California because there is
no pendent patent jurisdiction. Hoffman, 363 U.S. at 343.

Samsung and LG’s reading would create an absurd result.
Geographically limited patentholders could sue in a venue where the
defendant does not reside and the geographically limited patentholder
has no patent rights—where someone else has patent rights and the right
to enforce the patents. Id. The statutory provision here is clear—venue
lies in the state of residence, or where the patentholder’s rights have been
infringed, so long as the defendant has a place of business there.

B. The Defendants’ policy arguments for ignoring
statutory requirements lack merit.

Samsung and LG claim the Court should pretend Ikorongo
Technology never transferred any rights to its patents, which were later

acquired by Ikorongo Texas. But courts cannot create extra-textual
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exceptions to mandatory statutes. See, e.g., Ross v. Blake, 136 S. Ct.
1850, 1856-57 (2016) (rejecting Fourth Circuit’s “special circumstances”
exception to PLRA exhaustion requirement); see also Rotkiske v. Klemm,
140 S. Ct. 355, 361 (2019) (“It 1s not our role to second guess Congress’
decision to include a ‘violation occurs’ provision, rather than a discovery
provision, in §1692k(d).”). The Supreme Court stressed the importance
of following the statutory language to its end, regardless of alternate
considerations, in TC Heartland LLC v. Kraft Foods Group Brands LLC,
137 S. Ct. 1514, 1518 (2017). It 1s Congress’s role to resolve any
purported misuses of the statute, not the courts’.

Samsung and LG’s request conflicts with a nearly century of
Supreme Court jurisprudence construing Section 1400(b) restrictively.
See, id. (“The Act was designed ‘to define the exact jurisdiction of the . . .
courts in these matters,” and not to ‘dovetail with the general [venue]
provisions.”), quoting Stonite Co. v. Melvin Lloyd Co., 315 U.S. 561, 565
n.5 & 566 (1942); see also Fourco Glass Co. v. Transmirra Prods. Corp.,
353 U.S. 222, 229 (1957). And despite Samsung and LG’s purported “long
line of precedent” rejecting efforts to manipulate venue, it apparently

cannot find a single case where this Court, the Fifth Circuit, or the
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Supreme Court ruled that a case can be transferred to a district where
the filing plaintiff was barred by statute from bringing the action.
Meanwhile, most of Samsung and LG’s case law interprets discretionary
factors; not the mandatory threshold requirement under § 1404.

Samsung and LG rely on the Supreme Court’s decision in Van
Dusen v. Barrack, 376 U.S. 612 (1964) and several of this Court’s cases
to claim that the Court should ignore the limits on Ikorongo Texas’s
patent rights. See Samsung Pet. 12-18. The argument is waived, as
Ikorongo Texas did not make this argument to the district court, and it
did not cite any of this case law. VirtualAgility Inc. v. Salesforce.com, 759
F.3d 1307, 1315 (Fed. Cir. 2014) (argument not raised before the district
court was waived). At least, the district court could not have clearly
abused its discretion by failing to adopt arguments and case law never
presented to it. But they are irrelevant in any event. The plaintiff had a
right to file its original complaint in the proposed transferee forum in
every single one of those cases.

In Van Dusen, no federal law prevented the plaintiffs from filing in
the transferee forum. 376 U.S. at 621 (“It must be noted that the instant

case, unlike Hoffman, involves a motion to transfer to a district in which
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both venue and jurisdiction are proper.”). And in Samsung and LG’s
remaining three cases, the Court disregarded movement of documents or
fictional principal places of business when considering the discretionary
factors calculating the most convenient forum. In re Microsoft Corp., 630
F.3d 1361, 1365 (Fed. Cir. 2011); In re Zimmer Holdings, Inc., 609 F.3d
1378, 1381 (Fed. Cir. 2010); In re Hoffmann-La Roche Inc., 587 F.3d 1333,
1337 (Fed. Cir. 2009). None of these cases support ignoring the base
requirement that a case can only be transferred to a district in which the
plaintiff had a right to bring it.

Samsung and LG request that this Court make new law allowing
transfer into an improper venue based on a theory that the Court should
1gnore limitations of a company’s patent enforcement rights. Companies
make business decisions that affect jurisdiction and venue all the time.
Apple closed its stores in the Eastern District of Texas apparently to
avoid suits there. Uniloc 2017 LLC v. Apple Inc., No. 19-cv-532, Dkt. 72
at *9 & n.4 (W.D. Tex. June 6, 2020). Google has relied on corporate
formalities and independent contractor relationships to avoid being sued
there as well. See In re Google LLC, 949 F.3d 1338, 1345-46 (Fed. Cir.

2020). Samsung and LG rely on the fictions of incorporation. Samsung
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could have moved to transfer its case to its state of residence, New York.
It did not do so. Neither did LG move to transfer the case to its state of
residence, Delaware. If these companies had incorporated in California,

this would not be an issue. Similarly, the third-party contact on which

company and corporate structure
_. Samsung Pet. 11. And unlike defendants’

corporate shell games, Ikorongo Technology and Ikorongo Texas are not
related companies, one is not a subsidiary or parent of the other, and
their shareholders are not identical.

Without any sense of irony, Samsung and LG claim it weighs in
favor of transfer that “where an entity is incorporated (e.g., Delaware)
bears no necessary relation (and frequently no relation at all) to the
district that would be most convenient under the ‘individualized, case-
by-case consideration of convenience and fairness’ inquiry that § 1404(a)
requires.” See Samsung Pet. 18. That, of course, does not apply to
companies that incorporate where they do business, such as Apple
(California) and Microsoft (Washington). But according to Samsung and

LG, the fact that a corporation chooses to incorporate where it does little
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or no business should be respected out of a sense of corporate formality,
while the fact that a patent holder geographically divides rights should
be completely ignored. Even if the Court could ignore statutory venue
requirements for policy reasons, Samsung and LG’s policy arguments are
plain hypocritical.

In any event, Samsung and LG’s own cases establish that a
litigation motivation for assigning legal rights cannot defeat statutory
requirements so long as there is a real assignment of legal rights. Miller
& Lux, Inc. v. East Side Canal & Irrigation Co., 211 U.S. 293, 304 (1908)
(“We do not intend by what has been said to qualify the general rule, long
established, that the jurisdiction of a Circuit Court, when based on
diverse citizenship, cannot be questioned upon the ground merely that a
party’s motive in acquiring citizenship in the State in which he sues was
to invoke the jurisdiction of a Federal court.”); Lehigh Mining & Mjfg. Co.

v. Kelly, 160 U.S. 327, 336 (1895).2 Here, there is no evidence in the

2 These cases also are inapposite because they involve attempts to
create federal jurisdiction where there was none, and the courts applied
statutory power to ignore improper joinder. Miller & Lux, 211 U.S. at
296. Given “the presumption in every stage of a cause being that it is
without jurisdiction of a court of the United States,” the Court protected
the principle of limited jurisdiction. Lehigh Mining, 160 U.S. at 337.
Here, the assignment of rights did not affect jurisdiction and the parties
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record regarding ownership interests, and if there were, it would indicate
Ikorongo Technology does not own or control Ikorongo Texas, and
Ikorongo Texas’s ownership structure requires arms-length dealing that
may have negative effects as well. See, e.g., Poly-America, L.P. v. GSE
Lining Tech., Inc., 383 F.3d 1303, 1311 (Fed Cir. 2004) (“Poly-America
and Poly-Flex may not enjoy the advantages of their separate corporate
structure and, at the same time, avoid the consequential limitations of
that structure”). And unlike the Supreme Court’s concern with phony
principal places of business asserted in Hertz Corp. v. Friend, 559 U.S.
77, 97 (2010), geographic limitation of patent rights is a real and
1mportant vehicle.

The right to geographically divide patent rights, with each
geographic assignee having an individual right to sue for infringement
occurring in their designed area, has a long and unbroken history in U.S.
patent law. It was expressly recognized by the Supreme Court in 1891
in Waterman and by this Court in Rite-Hite Corp. v. Kelley Co., 56 F.3d

1538, 1551-52 (Fed. Cir. 1995) (en banc) and numerous other cases.

agree that the Western District of Texas i1s a statutorily appropriate
venue regardless of the transfer of rights.
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Historically and currently, there are myriad valuable reasons a party
might geographically divide patent rights. In earlier years, patent
holders often assigned multiple geographically limited ownerships in
their patents to allow for more local control and enforcement of the rights.
See, e.g., Keeler v. Standard Folding-Bed., Co., 157 U.S. 659, 662 (1895)
(noting “as 1s often the case, the patentee has divided the territory of the

2

United States into twenty or more ‘specified parts™). One can imagine
that a patentholder of a plow that lived in Ohio in the 1800s might not
want to travel to South Carolina to join a patent suit filed by a South
Carolina co-patent owner or licensee.

Now, it still has utility. For example, if a patentee has developed
and patented a new method of extracting oil from the earth, it may have
a successful business of doing so in Pennsylvania and Ohio, but have no
interest in doing it itself in Texas or California. It could license the
patent to a company interested in practicing the method in Texas, but
run the risk that they would be required to join any litigation concern
Texas-based patent infringement; something they may wish to avoid. A

geographic assignment solves that problem. Moreover, some patents

may have greater economic value in certain locations than others. As
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another example, imagine a patent to reducing emissions in automobiles.
California has much stricter emissions requirements than most states.
A patentee may believe it could obtain a greater royalty, consistent with
that greater value, in California.

III. The district court had discretion to deny transfer based on
the Volkswagen private and public interest factors.

Only after finding that a lawsuit could have been filed in the
judicial district to which transfer is sought will a court next proceed to
examine “the convenience of the parties and witnesses.” In re
Volkswagen AG, 371 F.3d 201, 203 (5th Cir. 2004). “The Fifth Circuit
assesses transfer requests using the well-established private and public
interest factors.” In re Apple, 2020 U.S. App. LEXIS 35326 (Fed. Cir.
2020) (citing In re Volkswagen of Am., Inc., 545 F.3d 304, 314 (5th Cir)).
District courts have discretion under Section 1404(a) to engage in an
“individualized, case-by-case consideration of convenience and fairness.”
Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22, 29 (1988). The defendant
bears the burden of proving a transfer of venue would be “clearly” more
convenient for the parties and witnesses and would be in the interest of
justice. Volkswagen, 545 F.3d at 315. A court may “consider undisputed

facts outside the pleadings, but it must draw all reasonable inferences
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and resolve all factual conflicts in favor of the non-moving party.”
Weatherford Tech. Holdings, LLC v. Tesco Corp., No. 2:17-cv-00456-JRG,
2019 U.S. Dist. LEXIS 231529 (E.D. Tex. May 22, 2018). When the
transferee forum is not clearly more convenient than the chosen forum,
the plaintiff’s choice should be respected. Volkswagen, 545 F.3d at 315.

A. The Northern District of California is not clearly more
convenient under the private interest factors.

The private interest factors favored denying the motion to transfer.
The private interest factors include: “(1) the relative ease of access to
sources of proof; (2) the availability of compulsory process to secure the
attendance of witnesses; (3) the cost of attendance for willing witnesses;
and (4) all other practical problems that make trial of a case easy,
expeditious and inexpensive.” Volkswagen, 545 F.3d at 315 (citation
omitted). The first three factors are neutral and the fourth weighs
heavily against transfer.

1.  The district court slightly erred in its analysis when it found
that the ease of access to documents slightly favored transfer. Citing
Volkswagen, the court begrudgingly held that the relevant documents,
which are in the cloud, exist solely in the Northern District of California,

Samsung Appx. 213-14 & n.2, but Volkswagen does not bind the court to
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that finding. There, the district court ruled that the access to evidence
factor was neutral because under the advance of technology, all the
evidence “can easily be transported” to the current venue. Singleton v.
Volkswagen of Am., No. 06-cv-222, 2006 U.S. Dist. LEXIS 65006 (E.D.
Tex. Sept. 12, 2006). The Fifth Circuit rejected that reasoning because it
still required some inconvenience, and “all the documents and physical
evidence relating to the accident are in the [potential transferee]

division.” Volkswagen, 545 F.3d at 316. That does not apply here. -

.
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favors transfer. Samsung and LG ignore that at most, a few of these
witnesses will need to testify at trial and depositions can be done in

witnesses’ home districts. Samsung and LLG have not identified a single

witness who is unwilling to testify, and given the witnesses are
companies

, and inventors, see Samsung Appx. 44-47,

their recalcitrance seems unlikely. compan

1es,
relation-
ships and
location of
evidence
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B i o e inventors, one of the two

inventors Samsung and LG rely on is moving out of California before the
scheduled trial date, and both submitted declarations committing to
testifying in the Western District of Texas voluntarily. Ikorongo Appx.
57, 59. That leaves only one of six inventors subject to the subpoena
power of the Northern District of California, and subpoenas are
unnecessary anyway. The others already live outside California in
Colorado, Tennessee, and North Carolina—closer to the Western District
of Texas. This case will rely on voluntary attendance of witnesses or
alternative forms of obtaining testimony regardless of the district in
which it proceeds. To the extent witnesses are needed to testify at trial
and refuse, their depositions can be used, and courts are now far more
familiar with allowing remote testimony under Fed. R. Civ. P. 43.
Samsung and LG assert that the district court erred in stating that
some third parties can fall within the district court’s subpoena power.
See Samsung Pet. 25. They misconstrue the district court’s meaning.
The court simply meant that the fact of third-party companies having
places of business in the district means the company can be compelled to

provide corporate representatives’ testimony in the district. In any

- 928 .



Case: 21-139 Document: 13-1 Page: 39 Filed: 04/19/2021

company
event, - already has voluntarily submitted an employee for

deposition here. Samsung and LG argue that it is erroneous to note that
there 1s no evidence witnesses are unwilling to testify, and they should
be presumed unwilling, citing a case involving third-party witnesses with
myriad employers and interests. See Samsung Pet. 26, citing In re Apple
Inc., 581 F. Appx. 886, 889 (Fed. Cir. 2014) (unpublished). In the absence
of evidence that witnesses would be willing to testify voluntarily, that
might make sense. But here, as noted above, witnesses are employed by
a company the Petitioners have identified as a real party in interest and
another with business interests in the case. The inventors have stated
on the record they would testify voluntarily. The evidence that witnesses
would or likely would be willing to testify must be met with contrary
evidence they would not. Samsung and LG have offered no such
evidence.

Given the likelihood of voluntary testimony, the alternatives to

company

voluntary testimony, the district court’s ability to compel ﬁ
testimony, and the fact that only one of six inventors will be subject to
the subpoena power of the Northern District of California in any event,

this factor is neutral or only slightly weighs in favor of transfer.
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3.  The Northern District of California is no more convenient for
witnesses, overall, than the Western District of Texas. The court
correctly recognized that “only a few party witnesses and even fewer non-
party witnesses will likely testify at trial.” Samsung Appx. 218. Apart
from an inventor or a single party corporate representative witness per
side, it 1s atypical for either party to call their employees or third parties
as live fact witnesses in patent trials. Expert witnesses usually present
the competing trial positions on infringement, invalidity and damages,
sometimes supplemented by videotaped deposition excerpts of party fact

witnesses. Ikorongo does not currently expect to call the Samsung, LG,

company
ﬂ and other third-party employees that Samsung and LG identified
as residing in NDCA, live at trial, but rather by deposition (if at all).

And as established above, the potential witnesses are spread all
companies

over the country. _ witnesses purportedly are in

California. Samsung has around 1,200 employees in the State of Texas
who may have information relevant to this case, including at its
“flagship” north  Texas campus. Ikorongo  Appx. 45-46;
https://mews.samsung.com/us/samsung-electronics-america-open-

flagship-north-texas-campus/. Other Samsung and LG witnesses are .
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location

, and the inventors are spread throughout the country.
Ikorongo’s founder and CEO, Hugh Svendsen, and other Ikorongo
members reside in North Carolina, which is substantially closer to WDTX
than NDCA.

In either venue, the majority of witnesses will have to travel and
be “away from work, family, and community,” Samsung Pet. 28
(citation omitted), but travel to Waco is significantly less onerous than
travel to San Francisco. The U.S. General Services Administration
daily per diem allowances (which are based on the relative costs of
lodging and meals in various locales across the United States) for Waco
versus San Francisco conclusively illustrate the magnitude of this cost
difference. For January 2021, the GSA per diem was $333 per day for
San Francisco lodging, but only $107 per day for Waco. See
https://www.gsa.gov/travel/plan-book/per-diem-rates. Similarly, the
GSA allowed a much higher daily per diem for meals and incidentals of
$76 for San Francisco compared to $56 for Waco. Id. The cost of
attendance for all witnesses not in NDCA is substantially higher when

traveling to San Francisco than to Waco. Ikorongo Appx. 51-53.
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4. The practical problems that make trial easy, expeditious and
inexpensive weigh heavily in favor of the cases remaining in the
Western District of Texas. The district court already has invested
significant time and energy into these matters. As Samsung and LG
failed to disclose to this Court, the district court already has evaluated
the patents, held a joint Markman hearing, and issued its Markman
order. See In re Dell Inc., 600 F. Appx. 728, 730 (Fed. Cir. 2015) (denying
petition for writ of mandamus regarding denial of transfer when “the
court found that judicial economy considerations weighed strongly
against transfer because it had previously held a Markman hearing,
considered numerous substantive pretrial motions, held a jury trial, and
entertained extensive post-trial motions regarding the '227 patent, and,
additionally, was simultaneously considering the separate case against
Apple involving the same patent and similar underlying technology”)
(unpublished). Samsung and LG argued below that the lack of a
Markman hearing weighed in favor of transfer. Samsung Appx. 51; LG
Appx. 52. Of course, now that the court has held the Markman hearing
and issued its order, that weighs against transfer. Transfer would

significantly hinder the forward progress of this case. The district court
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1s now familiar with the asserted patents through claim construction
and other pretrial matters, and judicial economy further favors this
district.

When there is a co-pending case involving the same patent and
underlying technology, that also weighs heavily against transfer. In re
Vistaprint Ltd., 628 F.3d 1342, 1346 (Fed. Cir. 2010). The case against
Bumble will be tried in the Western District of Texas, and it involves
two of the four patents asserted against Samsung and LG, as does the
case against Lyft.3 Without citing any evidence, Samsung and LG
attempt to distance their cases from Bumble’s claiming differences with
the relevant patents and infringing technologies, see Samsung Pet. 29-
30, but they cannot distance themselves from Bumble given the record.

The Samsung, LG, Lyft, and Bumble cases have been tied together
on the same schedule since August 2020, and Samsung and LG have not
objected to that efficiency. As noted, Samsung, LG, Lyft, and Bumble

held their Markman hearings together, and the parties all have

3 One of the two remaining patents in the Samsung and LG cases is a
reissue of the same patents in the Bumble case. Thus, only one patent
of a different family is at issue in Samsung and LG.
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conferred together on other matters, such as scheduling. Indeed, for all
of Samsung and LG’s arguments that the relevant technologies in the
two cases differ, Samsung, LG, Bumble, and Lyft filed a Combined
Responsive Claim Construction brief taking identical claim construction
positions. Dist. Ct. Dkt. 55. They also have submitted identical
invalidity contentions in the district court and filed identical IPRs before
the PTAB.

The existing litigation below proves the cases can be handled more
easily, expeditiously, and inexpensively when litigated together. And
such considerations can be determinative of a transfer motion, even
when another venue may be more convenient for the parties. Regents of
Univ. of Cal. v. Eli Lilly & Co., 119 F.3d 159, 1565 (Fed. Cir. 1997).
Denying transfer here will result in a single locale for trials of the suits
filed on these patents, whereas the discretionary relief Samsung seeks
would 1nefficiently and unavoidably necessitate trial on the same
patents in two separate districts, by two separate district courts
operating under disparate schedules and local procedures.

Moreover, with respect to the cost of conducting a trial in NDCA

versus WDTX, which is a real-world “practical problem that make[s]
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trial of a case easy, expeditious, and inexpensive,” this factor cuts
strongly against Samsung’s transfer request. As noted above, the
collective cost for witness lodging and meals 1s more than triple in San
Francisco than in Waco. All the other necessary and customary costs of
a patent trial are similarly far more expensive in San Francisco than
Waco. Ikorongo Appx. 53-54. All the factors involving making litigation
easy, expeditious and inexpensive weigh heavily against transfer.

B. The Northern District of California is not clearly more
convenient under the public interest factors.

The public interest factors also weigh against transfer. They are
“(1) the administrative difficulties flowing from court congestion; (2) the
local interest in having localized interests decided at home; (3) the
familiarity of the forum with the law that will govern the case; and (4)
the avoidance of unnecessary problems of conflict of laws [or in] the
application of foreign law.” Volkswagen, 545 F.3d at 315 (citation
omitted). The parties agree that the third and fourth factors are neutral.
The first two factors weigh against transfer.

1.  Administrative difficulties flowing from court congestion
weighs against transfer. Of course, splitting the currently combined

litigation into two inherently creates unnecessary congestion by
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duplicating efforts in two courts that could be handled in one. And the
biggest relevant inquiry under this factor is “[t]he speed with which a
case can come to trial and be resolved|[.]” In re Genentech, Inc., 566 F.3d
1338, 1347 (Fed. Cir. 2009). Samsung and LG admitted below that the
Western District of Texas “may be able to try the case earlier than a court
in the NDCA.” Samsung Appx. 52; LG Appx. 53. Ikorongo agrees—this
case has already been pending there for some time, such that the parties
have already received a Markman order and negotiated a Protective
Order. Most importantly, trial of this suit in WDTX was less than a
year away—in January 2022.4 Ikorongo Appx. 10. Considering that all
in-person, in-court proceedings were suspended in NDCA as a result of
the Covid-19 pandemic, the NDCA is almost certainly suffering from
more court congestion than usual, with a sure backlog of delayed trials
waiting to be re-scheduled. Ikorongo Appx. 61-65. This disparity is
directly relevant to the venue transfer analysis, and it will increase an
already significant disparity the district court found based on record

evidence in another case. See Samsung Appx. 221-22, citing Parus

4 Trial has since been rescheduled to March 2022, still less than a year
away.
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Holdings Inc., at *7. Samsung and LG chide the district court for
referring to that analysis, but they cite no evidence undermining it, nor
do they argue it was wrongly decided or has subsequently become
incorrect. The administrative factor weighs against transfer.

2.  The local interests factor also weighs against transfer. There
is not an incredibly strong interest for either district, but the Western
District of Texas has a greater local interest. Samsung and LG rely on
the argument that “[t]hree of the five Accused Applications were designed
and developed in the NDCA.” See Samsung Pet. 31. Below, they gave no
reason that purported fact is relevant and stated this renders the public
interest factors “either favor[ing] transfer or neutral.” The district court
then provided a somewhat ethereal localized interest insofar as the
litigation “calls into question the work and reputation of several
individuals residing” in the NDCA. Samsung Appx. 223. But those
individuals neither are defendants nor work for a defendant, and any
effects on those people are speculative at best. Meanwhile, Samsung, a
defendant, employs over 1200 people in Texas and has a “flagship” Texas
campus. Ikorongo Appx. 45-46. Its actions are called into question by

name as a defendant, and its direct pecuniary interests and reputation
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are at least as much at stake, given its name in the caption. To the extent
the work and reputation of involved people constitutes a “local interest”
for a district court, the Western District of Texas has a much greater
interest. The local interest, while small for either court, also weighs
against transfer.

C. The public and private interest factors weigh against
transfer, and the petitions should be denied.

The private interest factors are all neutral, except one that weighs
heavily against transfer. And both of the public interest factors weigh
against transfer. Thus, the public and private interest factors weigh
against transfer. Samsung and LG, therefore, have fallen short of even
their burden to convince a trial court to override a plaintiff’s choice of
venue by proving their proposed venue is “clearly more convenient.” They
certainly have fallen far short of the required showing for this Court to
1ssue a writ of mandamus—proving that the district court’s decision not
to transfer was a “clear abuse of discretion.” In light of (1) their failure
to meet this burden, (2) the unavailability of the Northern District of
California as a venue, (3) their waiver of arguments by failing to raise

them before the district court, and (4) their gamesmanship in waiting
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until after the Markman ruling to file these petitions, Samsung and LG’s

petitions for writs of mandamus should be denied.

CONCLUSION

For the foregoing reasons, the petitions for writs of mandamus
should be denied.

Respectfully Submitted,

/s/ Howard N. Wisnia
HOWARD N. WISNIA

WISNIA PC

12707 High Bluff Dr., Ste. 200
San Diego, CA 92130

Phone: 858-461-0989
howard@wisnialaw.com
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Contact

www.linkedin.com/in/darrenpbriggs
(LinkedIn)

Top Skills

Music Technology
Music Publishing
Metadata Management

Languages

English (Native or Bilingual)
French (Professional Working)

Honors-Awards

MIDEM Music Industry Scholarship
for the Berlin School of Creative
Leadership

Innovator of the Year - Nashville
Music Awards

Patents

Automatic Identification of Repeated
Material in Audio Signals. [pa:
Shazam Entertainment]

Device for Monitoring Multiple
Broadcast Signals. [pa: Griffin
Technologies]

System And Method For Monitoring
And Recognizing Broadcast Data
[pa: Landmark Digital]

Method and Apparatus for
Selectively Sharing and Passively
Tracking Communication Device
Experiences. [pa: Ikorongo
Technology]

59-AMkurDecurhand 27PayeFied GUEA/R8/1DLRPLR of 7

Darren Briggs

Global Head of Technology at Songtrust

Summary

Music rights, data & technology specialist, founder, product
manager, whiskey maker, board member, strategic advisor, and
inventor of innovative patents, products & technologies acquired by
Shazam (Apple), Ikorongo Tech, Griffin Technology (INCIPIO), and
BMI, including audio recognition platforms, broadcast monitoring
hardware, social collaboration & geolocation frameworks, and global
music IP remuneration platforms.

Creator of innovative methods, products, and technologies for
automated music identification, metadata management, and
remuneration.

Extensive business, operational, and technical expertise
administering, licensing, and managing the world's most valuable
and popular music copyrights and sound recordings.

Expertise in global music data standards, music data taxonomies,
data models, rules, and processes.

Designer and implementer of enterprise-class, high transaction,
multi-territorial music copyright and royalties administration, tracking
& music metadata management systems.

Expertise in audio recognition/fingerprinting technology design and
implementation. Created and led the music technology company
that owned, developed, and patented the Shazam Entertainment
audio recognition technologies.

Extensive experience building and managing high performance
teams including advanced technology developers, engineers, data
architects, music rights administrators, and music metadata experts.

Speaker/Panelist at US Copyright Office, US Patent & Trademark
Office, SXSXV, Mua’cBiz, MIDEM, SF MusicTech, Digital Media
PPX.
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East/West, California Copyright Conference, Production Music
Conference

Experience

Songtrust

Global Head of Technology
August 2020 - Present (2 months)

Lead the Company's Global Technology & Product Teams. Define and
sponsor the global enterprise strategy for internal and external music rights
management products, data, software, and technologies with the goal of
ensuring music creators receive accurate attribution and rapid remuneration

for their music whenever and wherever it is enjoyed around the world.

Fugitives Spirits, LLC
Founding Partner
January 2016 - Present (4 years 9 months)

*Makers of handmade whiskey & vodka distilled from sustainably grown
heirloom Tennessee grains, aged and bottled in Nashville, Tennessee.
*Fugitives' Tennessee Waltz Straight Bourbon Whiskey

*Fugitives' Grandgousier Tennessee Whisky

*Briggs & Massey Organic Vodka

NPREX

Advisor
January 2017 - Present (3 years 9 months)

NPREX (National Performing Rights Exchange) is a marketplace for direct
licensing in music performing rights. NPREX's patent-pending direct licensing
platform provides a sophisticated, automated, market-driven exchange for
rights owners (publishers, labels, production companies) and music licensees

(broadcasters, streaming services, and other providers of music experiences).

Songspace
3 years

President & Chief Product Officer
December 2019 - August 2020 (9 months)

Appx. 3
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*Lead the company's Business, Technology & Product Strategy.

*Manage the company's day-to-day business and world-class Product,
Technology, Data, Business Operations & Client Services Teams.

*Design comprehensive and intuitive products for Music Creators, Creative
Teams, and Rights Holders to effectively manage their Musical Works and
Recordings Catalogs and to efficiently administer their Music Rights around
the world.

*Subject matter expert for global music rights administration, music metadata,

data standards, music tracking technologies, and technology patents.

CIO/CTO
September 2017 - December 2019 (2 years 4 months)

sLead the company's product, data, and technology strategy.

*Design and implement a sophisticated global music rights management
SaaS platform for songwriters, artists, music publishers, and labels to easily
and intuitively manage their copyrights, sound recordings, and music rights

information.

DDEX

Board of Directors
July 2015 - October 2016 (1 year 4 months)

*DDEX (Digital Data Exchange) is a consortium of leading media companies,
music licensing organisations, digital service providers and technical
intermediaries, focused on the creation of digital supply chain standards.
DDEX standards help music rightsholders, retailers and technical
intermediaries to more effectively communicate information along the digital
supply chain. This leads to efficient business transactions, reduced costs and
increased revenues for all sectors involved.

*The DDEX Board is responsible for the strategic direction of DDEX and
takes advice from all the members of DDEX, either directly or through Plenary
Meetings and Working Groups, to assist in decision making. The Board of
Directors of DDEX consists of one representative from each of the Charter
Members and is currently split roughly one third musical work rights owners,
one third sound recording rights owners and one third retailers and technology

service providers.

Broadcast Music, Inc. (BMI)

Vice President, Data Strategy & Technology Innovation
March 2011 Aorgf)o)lg_ea%m (5 years 8 months)

Page 3 of 6
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*Leader of the Enterprise Music Data & Technology Department

*Product Manager for all Enterprise Data Products

*Enterprise subject matter expert for global music rights, music technologies,
audio recognition, music IP lifecycle, music data standards, the evolving and
expanding music experience, intellectual property law, patents, entertainment

platforms, and music consumer behavior.

Leadership of the BMI Music Data & Information Department
*Created and promoted the Company’s data strategy for business intelligence,
data science, engineering, development, governance, architecture,

administration & integration

Leadership of BMI Technology Innovation Department

*Promoted, fostered, and prototyped innovative technologies and
methodologies across the Enterprise

*Researched, assessed, and recommended business and technology
opportunities, including new technology platforms, products, technology/data/

knowledge partners and acquisitions

Leadership of the BMI Technology Council
*Defined the Company’s technology strategy and governance
*Assessed, authorized, and prioritized all technology opportunities and

initiatives for the Company

Leadership of BMI Recognition Services
*Inventor and expert of audio recognition and music usage tracking
technologies, including architecture, development, implementation, and

optimization

Landmark Digital Services

Vice President & Chief Technical Officer
August 2005 - March 2011 (5 years 8 months)

*Founder of the BMI subsidiary, leading the team of 65 engineers, developers,
analysts, and musicologists in the creation of music recognition products and
services for the remuneration of music rights owners.

*Acquired, Re-engineered, and patented the original Shazam Entertainment

audio recognition technologies (now owned by Apple).

Appx. 5
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«Chief Architect and Designer if a real-time music identification platform
capable of auditing hundreds of billions of terrestrial, cable, satellite, and
internet music performances. Defined, designed, constructed, staffed, and lead
the company from ‘greenfield’ to product production in 24 months.
*Co-inventor of patented audio recognition algorithms with Shazam
Entertainment.

*Co-inventor of patented audio monitoring hardware with Griffin Technologies.
*Product Owner, Chief Architect and Designer of all internal and customer
products, business processes, methodologies, and functional requirements for
the Company’s products and services.

*Defined company roadmap for product development, infrastructure, data
services, and business operations and led the Company's R&D efforts
*Recruited and hired all operations and technical staff for the company

*Managed the Company's patent portfolio

Broadcast Music, Inc. (BMI)

Executive Director Strategic Development
September 2001 - August 2005 (4 years)

*Primary team leader responsible for the acquisition of Shazam
Entertainment's intellectual property and recognition technology.

*Led and performed all technical and operational due diligence for BMI's
acquisition of Shazam Entertainment.

*Responsible for market research and strategic music technology opportunities
for BMI.

fatbubble

Co-Founder & CTO
February 2000 - September 2001 (1 year 8 months)

*Co-founder of a pioneering social networking, recommendation and data
sharing technology startup.
*Co-inventor of United States Patent 7,080,139.

*Product Manager, software developer, and patent portfolio manager.

Sony/ATV Music Publishing
11 years 7 months

Head of Global Systems Development & Technology
January 1994 - February 2000 (6 years 2 months)

Appx. 6
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*Product Manager, architect, and designer of the company's global music
publishing administration products, technologies, and business processes for
copyright, royalty, licensing, legal, and A&R.

*US Product Manager and SME for a global enterprise initiative to replace,
redesign, and consolidate 30+ discrete music publishing administration
systems and associated business processes in each of the company's global
locations, into a single, centrally located, temporal, multi-territory, multi-right

administration system.

Copyright / Royalties / Licensing / Creative Director
August 1988 - December 1993 (5 years 5 months)

*A&R Director for US college/indie music
*Director of US and European Copyright & Royalties Administration

Director of Licensing for US and European Master Recordings Catalogs

Education

Vanderbilt University
BS, Mathematics

Berlin School of Creative Leadership
Master of Business Administration (MBA) (active thesis), Steinbeis-

Hochschule-Berlin

Appx. 7
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f’f(a LexisNexis
1 OF 1 RECORD(S)

FOR INFORMATIONAL PURPOSES ONLY
Copyright © 2020 LexisNexis
a division of Reed Elsevier Inc. All Rights Reserved.
Report Created: September 11, 2020 - Friday 11:23 AM

Historical Person Locator
This data is for informational purposes only.

Finder Information
Name: REED, EMILEL 4
Address:
DENVER, CO 80212-1735
DENVER COUNTY
SSN:
Date of Birth:

Historical Person Locator
This data is for informational purposes only.

Finder Information
Name: REED, EMILEL 4
Address:
DENVER, CO 80212-1735
DENVER COUNTY
SSN:
Date of Birth:

Historical Person Locator
This data is for informational purposes only.

Finder Information
Name: REED, EMLLEL 4
Address:
DENVER, CO 80212-1735
DENVER COUNTY

SSN:
Date of Birth:

Historical Person Locator

This data is for informational purposes only.

Finder Information
Name: REED, EMILEL 4
Address:
DENVER, CO 80210-6411
DENVER COUNTY

ssn: |
Appx. 9
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Contact

www.linkedin.com/in/hugh-
svendsen (LinkedIn)
www.ikorongo.com (Company)

Top Skills
Software Development
Start-ups

Management
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Hugh Svendsen

Executive / Board Member / Technologist / IP Strategist / Inventor
(140+ US Granted) / Patent Agent

Experience

Ikorongo Technology
Managing Partner
January 2015 - Present (5 years 9 months)

Concert Technology Corporation
CEO
January 2006 - June 2020 (14 years 6 months)

FlashPoint Technology
VP Engineering, CTO
1997 - 2005 (8 years)

IBM
Engineer
1995 - 1997 (2 years)

Apple
Engineer
1988 - 1995 (7 years)

Education

Georgia Institute of Technology
MSEE - (1992 - 1993)

North Carolina State University
BSEE - (1983 - 1988)

Appx. 11
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Contact

www.linkedin.com/in/scott-curtis-
a501472 (LinkedIn)
www.machina.us.com (Company)
www.scottcurtisart.com (Personal)

Top Skills
Mobile Applications
User Interface Design

User Experience
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Scott Curtis

Founder and Creative Director at Machina Design

Experience

Machina Design and www.scottcurtisart.com

Founder and Creative Director
September 2014 - Present (6 years 1 month)

Creative lead on all industrial design, ux/ui design, digital product design/

prototyping, intellectual property development.

www.machina.us.com

www.scottcurtisart.com

Sqor

Creative Director

October 2012 - September 2014 (2 years)

Creative lead on all products, user experience, identity, marketing graphics

and collateral.

Machina Design
Founder and Creative Director
October 2010 - March 2013 (2 years 6 months)

Creative lead on all industrial design, ux/ui design, and digital product design
and prototyping.

www.machina.us.com

Concert Technology, Inc

Creative Director
October 2006 - October 2010 (4 years 1 month)

Art.com

Creative Director
April 2003 - October 2006 (3 years 7 months)

Education

Appx. 13
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University of Michigan
University of Florida

University of California, San Diego

Appx. 14
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Slip Sheet

Pursuant to Fed. Cir. R. 25.1, this slip sheet replaces pages
containing confidential information included in the
Confidential Appendix.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
WACO DIVISION

Plaintiffs,
Civil Action No. 6:20-cv-00259-ADA

)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

DECLARATION OF KARL RUPP IN SUPPORT OF IKORONGO’S OPPOSITION TO

SAMSUNG’S MOTION TO TRANSFER

I, Karl Rupp, declare as follows:

I am an attorney of record for Plaintiffs Ikorongo Texas LLC and Ikorongo Technology LLC in
these actions, and I am admitted to practice before this Court. If called to testify, I would and
could competently testify to the following facts within my personal knowledge, except as to
matters stated on information and belief, as to which matters, I could testify that I believe them
to be true.

To compare the cost of attending trial for witnesses, I looked up flights from each locality where
witnesses are located to Austin-Bergstrom International Airport (AUS), Dallas/Fort Worth
International Airport(DFW), and San Francisco International Airport (SFO). Except for
witnesses traveling from Seattle or Korea, travel is less expensive and requires less time when
traveling to AUS or DFW. For travel that is more expensive to Texas than to San Francisco, the
cost difference is less than $100. A single night’s stay in a hotel in Waco instead of San Francisco

would more than make up for this cost difference.

DECLARATION OF KARL RUPP IN SUPPORT OF IKORONGO’S Page 1

OPPOSITION TO SAMSUNG’S MOTION TO TRANSFER
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3. The following paragraphs reflect information gathered by using Google to look up flight times
and prices between various locations relevant in this action. All the prices in the following
paragraphs are for round-trip flights between the stated airports. The stated times are each way.

4.  Ilooked up flight times from the San Francisco International Airport (SFO) to Austin-Bergstrom
International Airport (AUS). I found there were direct flights of 3 hours and 30 minutes of travel
time, starting at $219. 1 also looked up flights from San Jose (SJC) to Austin-Bergstrom
International Airport (AUS). I found there were direct flights of 3 hours and 30 minutes, starting
at $304. I also looked up flights from SFO to Dallas/Fort Worth International Airport (DFW). 1
found there were direct flights of 3 hours and 30 minutes, starting at $247. 1 also looked up
flights from SJC to DFW. I found there were direct flights of 3 hours and 34 minutes, starting
at $267. See Exhibit H.

5. Tlooked up flight times from the John F. Kennedy International Airport (JFK) to AUS. I found
there were direct flights of 4 hours and 2 minutes of travel time, starting at $327. I also looked
up flights from JFK to DFW. I found there were direct flights of 4 hours and 2 minutes, starting
at $103. T also looked up flights from LGA to DFW. I found there were direct flights of 3 hours
and 39 minutes, starting at $60. See Exhibit H.

6. I looked up flight times from Incheon International Airport (ICN) in Korea to AUS. I found
flights of 15 hours and 37 minutes travel time for $696. See Exhibit H.

7. Tlooked up flight times from Seattle-Tacoma International Aiport (SEA) to AUS. I found there
were direct flights of 4 hours travel time starting at $218. I looked up flights from SEA to DFW.
I found there were direct flights of 3 hours and 55 minutes travel time starting at $289. I looked
up flights from SEA to SFO. I found direct flights of 2 hours and 8 minutes travel time starting
at $175. See Exhibit H.

8. Ilooked up flights from Raleigh-Durham International Airport (RDU) to AUS. I found there

were direct flights of 3 hours and 26 minutes travel time starting at $197. 1 looked up flights

DECLARATION OF KARL RUPP IN SUPPORT OF IKORONGO’S Page 2
OPPOSITION TO SAMSUNG’S MOTION TO TRANSFER
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from RDU to DFW. 1 found there were direct flights of 3 hours and 25 minutes travel time
starting at $343. I looked up flights from RDU to SFO. I found direct flights of 5 hours and 46
minutes travel time starting at $219. See Exhibit H.

I looked up flights from Denver International Airport (DEN) to DFW. I found there were direct
flights of 1 hour and 55 minutes travel time starting at $56. 1 looked up flights from DEN to
AUS. I found there were direct flights of 2 hours and 9 minutes travel time starting at $80. I
looked up flights from DEN to SFO. I found there were direct flights of about 2 hours and 52
minutes travel time starting at $67. See Exhibit H.

I looked up flights from Nashville International Airport (BNA) to SFO. I found direct flights of
4 hours and 50 minutes starting at $359. I looked up flights from BNA to DFW. I found direct
flights of 2 hours and 18 minutes starting at $201. I looked up flights from BNA to AUS. I
found direct flights of 2 hours starting at $113. See Exhibit H.

I looked up flights from Newark Liberty International Airport (EWR) to SFO. I found direct
flights of 6 hours and 13 minutes starting at $289. I looked up flights from EWR to DFW. 1
found direct flights of 3 hours and 42 minutes starting at $103. I looked up flights from EWR to
AUS. I found direct flights of 3 hours and 48 minutes starting at $105. See Exhibit H.

I'looked up flights from Hartsfield-Jackson Atlanta International Airport (ATL) to SFO. I found
direct flights of 5 hours and 22 minutes starting at $221. I looked up flights from ATL to DFW.
I found direct flights of 2 hours and 28 minutes starting at $60. I looked up flights from ATL to
AUS. 1 found direct flights of 2 hours and 9 minutes starting at $82. See Exhibit H.

I had a paralegal e-mail hotels near the federal courthouses in Waco and San Francisco to inquire
about the pricing of conference rooms to be used by counsel during trial, from January 24,
2022 to January 28, 2022. I received the following price quotes: The Hilton Waco offered

a conference room for $750 for 5 days. The Phoenix Hotel in San Francisco offered a studio

DECLARATION OF KARL RUPP IN SUPPORT OF IKORONGO’S Page 3
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suite that can be used as a conference room for $409 per night, or $2,045 for 5 days. See
Exhibit I.

14. True and correct copies of the following documents are attached as exhibits hereto:

Exhibit A Assignment of Patent Rights from Ikorongo Tech to members
Exhibit B Assignment of Patent Rights from members to Ikorongo TX
Exhibit C Daniel S. Friedland Deposition Transcript

Exhibit D Austin Business Journal Article “Google confirms Austin expansion,

will begin moving in next year,” found at:
https://www.bizjournals.com/austin/news/2019/06/14/google-

confirms-austin-expansion-will-begin-moving.html

Exhibit E Homepage of United States District Court, Northern District of

California, found at: https://www.cand.uscourts.gov/

Exhibit F Paula Phillips Deposition Trancript excerpts
Exhibit G Ed Viejo Deposition Transcript excerpts
Exhibit H Screenshots of research regarding travel costs from various localities

to SFO, AUS, and DFW

Exhibit 1 Correspondence from The Hilton Waco and The Phoenix Hotel in

San Francisco regarding the cost of conference rooms

I declare under penalty of perjury of the laws of the United States of America and Texas, that

the foregoing is true and correct. Executed on the date noted below in Dallas, Texas.
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Dated: January 5, 2021 Respectfully submitted,

/s/ Karl Ru
KARL RUPP

State Bar No. 24035243

NIX PATTERSON, LLP

Advancial Building

1845 Woodall Rodgers Freeway, Suite 1050
Dallas, Texas 75201

972.831.1188 - Telephone

972.444.0716 - Facsimile
krupp@nixlaw.com

DEREK GILLILAND

State Bar No. 24007239

SOREY, GILLILAND & HULL, LLP
P.O. BOX 4203

109 W. Tyler Street

Longview, Texas 75601
903.212.2822 - Telephone
903.212.2864 - Telephone
derek@soreylaw.com

HOWARD WISNIA

WISNIA PC

12770 High Bluff Drive, Suite 200
San Diego, California 92130
858.461.0989
howard@wisnialaw.com

COUNSEL FOR PLAINTIFFS

CERTIFICATE OF SERVICE

I hereby certify that on January 5, 2021, I electronically filed the foregoing with the Clerk

of using the CM/ECF system which will send notification of such filing to all counsel of record.

/s/ Karl Ru
KARL RUPP

DECLARATION OF KARL RUPP IN SUPPORT OF IKORONGO’S Page 5
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
WACO DIVISION

IKORONGO TEXAS LLC and
IKORONGO TECHNOLOGY LLC,

Plaintiffs,

VS.

LG ELECTRONICS INC., and Civil Action No. 6:20-cv-00257-ADA
LG ELECTRONICS U.S.A,, INC,,
JURY TRIAL DEMANDED

Defendants.

IKORONGO TEXAS LLC and
IKORONGO TECHNOLOGY LLC,

Plaintiffs,
VS.
LYFT, INC., Civil Action No. 6:20-cv-00258-ADA
Defendant. JURY TRIAL DEMANDED

IKORONGO TEXAS LLC and
IKORONGO TECHNOLOGY LLC,

Plaintiffs,
VS.
SAMSUNG ELECTRONICS CO., LTD,, Civil Action No. 6:20-cv-00259-ADA
and SAMSUNG ELECTRONICS AMERICA,
INC., JURY TRIAL DEMANDED
Defendants.

DECLARATION OF BRADY O. BRUCE

I, Brady O. Bruce, declare as follows:
1.  If called to testify, | would and could competently testify to the following facts which are within

my personal knowledge.
2. I am a named inventor of U.S. Patents RE41,450; RE45,543 and RE47,704. | am a co-founder

of Fatbubble, Inc. the original assignee of the aforementioned patents. | understand that these
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patents are asserted by Ikorongo in the above-captioned lawsuits.

3. I have agreed to provide consulting services to Ikorongo in connection with the above-captioned
lawsuits. | am being compensated for my time and expenses, and am willing to travel to Waco,
Texas for trial or otherwise should it become necessary. This travel will not inconvenience me.
I understand that trial in these matters is currently scheduled to begin January 24, 2022.

4. While I currently live in California, | am moving out of the State. This move is wholly unrelated
to my consulting in this matter or these lawsuits. By the time of the trials in these matters, | do

not expect to be living in California.

I declare under penalty of perjury of the laws of the United States of America and California,

that the foregoing is true and correct. Executed on the date noted below in San Francisco, CA.

Dated: December 30, 2020 Respectfully submitted,

BRrRADY O. BRUCE
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
WACO DIVISION

IKORONGO TEXAS LLC and
IKORONGO TECHNOLOGY LLC,

Plaintiffs,
VS.
LG ELECTRONICS INC., and
LG ELECTRONICS U.S.A., INC,,

Defendants.

IKORONGO TEXAS LLC and
IKORONGO TECHNOLOGY LLC,

Plaintiffs,
VS.
LYFT, INC.,
Defendant.
IKORONGO TEXAS LLC and

IKORONGO TECHNOLOGY LLC,

Plaintiffs,
VS.
SAMSUNG ELECTRONICS CO., LTD.,
and SAMSUNG ELECTRONICS AMERICA,
INC.,
Defendants.

Appx. 58
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DECLARATION OF MICHAEL W. MITCHELL

I, Michael W. Mitchell, declare as follows:

1. If called to testify, I would and could competently testify to the following facts which are
within my personal knowledge.

2. I am a named inventor of U.S. Patents RE41,450; RE45,543 and RE47,704. 1 understand that
these patents are asserted by Ikorongo in the above-captioned lawsuits.

3. I have agreed to provide consulting services to lkorongo in connection with the above-
captioned lawsuits. I am being compensated for my time and expenses, and am willing to
travel to Waco, Texas for trial or otherwise should it become necessary. This travel will not
inconvenience me. [ understand that trial in these matters is currently scheduled to begin

January 24, 2022.

I declare under penalty of perjury of the laws of the United States of America and California,

that the foregoing is true and correct. Executed on the date noted below in

Dated: December 30, 2020 Respectfully submitted,

o 1fih

MICHAEL W. MITCHELL

Page 2
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EXHIBIT E
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ALL IN-PERSON, IN-COURT PROCEEDINGS SUSPENDED UNTIL JANUARY 11, 2021

Due to recent state and local shelter-in-place orders the court will suspend all in-person, in-court
proceedings at all Northern District of California courthouses. This suspension will remain in effect
through January 10, 2021, with a planned resumption of some limited proceedings, if possible, on
January 11, 2021

COURT OPERATIONS AND COURTHOUSE SAFETY PROTOCOLS

See notice for protocols effective June 1, 2020 Building access is limited and authorized visitors
must follow self-screening and other safety protocols. Attorneys: see the court’s information on
attending_in-court criminal proceedings.

See notice regarding general orders, court operations, Santa Rita Jail, paper filings, and
suspension of courtesy copy requirements

PRESS AND PUBLIC ACCESS TO COURT HEARINGS; INFORMATION ON OBSERVING COURT
PROCEEDINGS HELD BY VIDEOCONFERENCE

See notice updated on July 27, 2020, list of upcoming hearings held by video during COVID-
19 emergency, and Zoom guidance for attorneys and other hearing participants

Notices

Notice for Provisionally Licensed Lawyers (Cal. Rule of Court
9.49)

Deadline March 17, 2021: 2021 Ninth Circuit Civics Contest
Court Selects New Lawyer Representatives

Notice Regarding General Orders, Court Operations, Santa Rita Jail, and Paper
Filings During COVID-19 Public Health Emergency (Updated December 15, 2020)

Notice Regarding Press and Public Access to Court Hearings; Information on
Observing Court Proceedings Held by Videoconference (Updated July 27, 2020)

Safety Protocols for Northern District of California Courthouses (Updated October
1,2020)

More notices...

Quick Links

@ Zoom Guidance

Appx. 61
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. Court Holidays

@ EDR / Reporting Wrongful Conduct

Court Programs

O Alternative Dispute Resolution e Criminal Justice Act (CJA)
(ADR) Program & Rules

@ Cameras in the Courtroom Project CVB Petty Offense Info

More Court Programs...

About the Court

‘ Clerk’s Office 0 Courthouse Locations

Transcripts / Court Reporters

Visitors with Disabilities & Special
Needs

e Employment Opportunities

More about the Court...

CMIIECF

Electronic Case Filing System
]u ror Information
& Resources

Judges

Information & Calendars

Appx. 62
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More Quick Links

If You Don’t Have a lawyer...
Journalists / Media

Your Employee Rights and How to
Report Wrongful Conduct

Cases of Interest

Plata/Coleman v. Newsom

Class action by state prisoners alleging
inadequate health care and overcrowding

USAv. Funez Osorto, 19-cr-00381-CRB-4

(Compassionate Release Waiver)

Court rejects a plea agreement containing a
modified waiver of compassionate release,
holding that the waiver is contrary to
Congressional intent.

Zepeda Rivas, et al. v. Jennings, et al.

Plaintiffs, civil immigration detainees, filed a
Class Petition for Writ of Habeas Corpus and
Class Complaint for Injunctive and Declaratory
Relief against Defendant, Immigration and
Customs Enforcement (ICE), challenging
plaintiffs' conditions of confinement in light of
the COVID 19 public health emergency

In re: PG&E Corporation and Pacific Gas and
Electric Company

View video of 12/2/2019 and 12/17/19 hearings

In re: Volkswagen “Clean Diesel” Marketing,
Sales Practices, & Products Liability Litigation

Multidistrict litigation arising from alleged
unauthorized use of a software-based defeat
device resulting in the misstatement of vehicle
emissions data by car maker

Attorney Resources
Website Feedback Form

Interview with Justice Stephen Breyer

In re: Juul Labs, Inc. Marketing, Sales Practices
& Products Liability Litigation

Multidistrict litigation grouping cases alleging,
in part, that JLI has marketed its JUUL nicotine
delivery products to minors, that JLI’s
marketing misrepresents or omits that JUUL
products are more potent and addictive than
cigarettes, and that JLI promotes nicotine
addiction.

East Bay Sanctuary Covenant, et al. v. William
P. Barr, et al.

Plaintiffs seek to enjoin enforcement of interim
final rule providing that noncitizens who
transit through another country prior to
reaching the southern border of the United
States are ineligible for asylum here

USA v. Alejandro Toledo Manrique

Extradition proceedings for former President of
Peru

Innovation Law Lab, et al. v. Kirstjen Nielsen,
etal.

Plaintiffs challenge the Department of
Homeland Security's ""Migrant Protection
Protocols" under which asylum seekers are
"returned to Mexico for the duration of their
immigration proceedings."

In re: Roundup Products Liability Litigation
Multidistrict products-liability litigation
arising from the allegedly carcinogenic
qualities of the glyphosate-based herbicide
Roundup.

Tact Darr Canntiiarmr Carranant at Al vz NAnalAd Appx. 63
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rHastu qu oau\,Lucu.y wuyvciiaiit <L ar v. vuliaiu j.

Trump et al

Plaintiffs seek to prevent enforcement of an
interim final rule providing that all persons
who enter the country in violation of the
"Presidential Proclamation Addressing Mass
Migration Through the Southern Border of the
United States" are ineligible for asylum.

Crista Ramos et al. v. Kirstjen Nielsen, et al.

Plaintiffs challenge Trump Administration's
termination of "Temporary Protected Status"
(TPS) for immigrants from El Salvador,
Nicaragua, Haiti, and Sudan

View video of 9/25/18 hearing

Regents of the University of California v.
United States Department of Homeland
Security

University of California and four states
challenge U.S. Government's rescission of
Deferred Action for Childhood Arrivals
("DACA") program

Appx. 64
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CERTIFICATE OF SERVICE

I certify that on April 19, 2021, the foregoing was served on all

parties or their counsel of record through the CM/ECF system.

/s/ Howard N. Wisnia
HOWARD N. WISNIA

WISNIA PC

12707 High Bluff Dr., Ste. 200
San Diego, CA 92130

Phone: 858-461-0989
howard@wisnialaw.com
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