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RULE 29 STATEMENT1

Amicus Curiae is a former U.S. Circuit Judge of the U.S. Court of Appeals
for the Federal Circuit, appointed in 1988 and serving until his retirement as Chief
Judge in 2010. This case concerns Amicus because the 5103 rulings-at-issue threaten
to undercut patent law and its innovation-promoting goals.

ARGUMENT

On the issue of ¢ 103 objective-indicia evidence and the presumption of a
nexus with the patentee’s claims, the panel should read this Court’s recent Fox
Factory decision in the context of two basic but animating principles, applicable to
every case: (1) “in the setting of the particular case[] and as the product of
preoccupation with their special facts,” see Freeman v. Hewit, 329 U.S. 249, 252
(1946), overruled on other grounds; and (2) the categorical rule that one panel
decision—such as Fox Factory, Inc. v. SRAM, LLC, 944 F.3d 1366, 1374 (Fed. Cir.

2019)——cannot overrule, disregard or conflict with this Court’s prior en-banc or

panel decisions. Under the earliest-case rule, the prior decision is indeed controlling
if Fox Factory conflicts with it on these nexus-presumption issues. See, e.g., Newell

Cas., Inc. v. Kenney Mfg. Co., 864 F.2d 757, 765 (Fed. Cir. 1988) (explaining that

This brief was not authored in whole or in part by any party’s counsel; no person
or entity other than amicus financially contributed to its preparation or submission;
and amicus has no stake in the parties or case outcome. All parties have consented
to or not opposed this amicus filing.




