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Both contracts require Boeing to deliver technical data with unlimited
government rights in that data (ASUMF at 1). The government concedes that Boeing
retained ownership of the data (gov’t opp’n at 15).

During the course of performing the contracts, Boeing has submitted numerous
“technical data deliverables” to the government (more than 50 according to Boeing’s
complaint) but the government has rejected or disapproved them, contending that the
marking legends placed by Boeing on the data are nonconforming (ASUMEF at 1, 3).

What the parties refer to as Boeing’s “current” legend is:

NON-U S GOVERNMENT NCTICE
BOEING PROPRIETARY
THIRD PARTY DISCLOSURE REQUIRES WRITTEN APPROVAL

COPYRIGHT 2016 BOEING
UNPUBLISHED WORK - ALL RIGHTS RESERVED

NON-U S GOVERNMENT ENTITIES MAY USE AND DISCLOSE ONLY AS
PERMITTED IN WRITING BY BOEING OR BY THE US GOVERNMENT

Current Boeing Marking Example

A second legend that Boeing proposed to resolve the dispute prior to the contracting
officer’s final decision is as follows:

UNUMITED RIGHTS MARKING FOR THE HEADER AND MEDIA OF THE COPY OF NCN-COMMIERCIA:
COMPUTER SOFTWARE AND FIRST PAGE Of NON-COMMERCIAL TECHNICAL DATA EBELING
DEUVERED WITH UNUNMITED RIGHTS UNDER DOD PROCUREMENT CONTRACTS

CONTAINS TECHNICAL DATA/COMPUTER SOFTWARE DELIVERED TO THE
U.S. GOVERNMENT WITH UNLIMITED RIGHTS

Contract No
Zontractor Name
Contractcr Address

[Such portions identified by SPECIFY HOW o- [ALL PORTIONS).

Copyright [Year of Creation] Boemng and.or its St.pphiar as applizable Nor-i) 5
Govemment recipients may use and disclose only as cuthonzed by Boeing cr the
. U8 Govcrnment

Finally, the “current” legend from Boeing’s subcontractor, BAE, is:
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DATA RIGHTS - This daw is submitted 10 all partes, exciuding the US GovernmentL wih
imited nights under the contract submitted hereunder. In thw event this document/drawmg. or
portions thereof, are subsequently required to be delivered to the US Government :n
accordance with the contract submitted hereunder, except as ctherwise notwd, BAE Systems
horeby grante the US Covornmont fudl unlimied righte for all data and computor eoftwarn
contained herein for use on this contract for this pregram. Otherwise. use or thira parry
disclosure reguires written approval from BAE Systems. JESL.

Copyright:s 2016 BAE Systems Unpubiis hed Work - All Rights Reserved

Current BAE Drawing Marking Example

(R4, tab 1 at 6-7, tab 2 at 6-7; ASUMF at 2-3)

On July 31, 2017, the contracting officer issued a final decision for each contract,
in which she reproduced the legends above.” The contracting officer concluded that the
legends were not authorized by the contracts. She contended that the only authorized
legends are those found in DFARS 252.227-7013(f), namely, those for Government
Purpose Rights, Limited Rights, and Specifically Negotiated Rights and that none of these
include a propriety/third party notice. (R4, tab 1 at 3-4, tab 2 at 3-5; ASUMEF at 2-3)

The contracting officer concluded that, because the legends did not conform with
DFARS 252.227-7013(f), Boeing must remove them at its own expense and re-submit
the data (R4, tab 1 at 4, tab 2 at 5; ASUMF at 3).

Boeing timely appealed the contracting officer’s final decisions on October 27, 2017.
DECISION
Standard of Review

Summary judgment is appropriate when there is no genuine issue of material fact
and the moving party is entitled to judgment as a matter of law. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 247-48 (1986). When considering a motion for summary
judgment, the Board’s function is not to weigh the evidence and determine the truth of
the matter but to determine whether there is a genuine issue for trial. /d. at 249. We are
required to view the record in the light most favorable to the nonmoving party, in this
case the government. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
587 (1986).

* With respect to the second legend reproduced above, the final decisions also included
similar language for a footer to be used on subsequent pages after the initial
marking (R4, tab 1 at 7, tab 2 at 7).
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The Rights in Technical Data Clause

The Department of Defense has promulgated various regulations governing rights
in technical data as a result of a statutory directive by Congress to protect the rights of
both the government and contractors. Congress specified that the regulations should
“define the legitimate interest of the United States and of a contractor or subcontractor in
technical data pertaining to an item or process.” 10 U.S.C. § 2320(a)(1). Congress
further specified that the regulations “may not impair any right of the United States or of
any contractor or subcontractor with respect to patents or copyrights or any other right in
technical data otherwise established by law.” Id.

The regulations promulgated by the Department of Defense include
DFARS 227.7103-6, Contract clauses, which provides: “Use the clause at 252.227-7013,
Rights in Technical Data—Noncommercial Items, in solicitations and contracts when the
successful offeror(s) will be required to deliver to the Government technical data pertaining
to noncommercial items.” DFARS 227.7103-6(a).

As described above, the contracts incorporated the 1995 and 2014 versions of
DFARS 252.227-7013. Neither party has identified any relevant differences between the
1995 and 2014 versions. We follow the parties’ practice of citing to the 2014 version.

This clause has a number of provisions that are relevant to this dispute. First. it
defines “Technical data” as:

[R]ecorded information, regardless of the form or method
of the recording, of a scientific or technical nature
(including computer software documentation). The term
does not include computer software or data incidental to
contract administration, such as financial and/or
management information.

DFARS 252.227.7013(a)(15).

With respect to the contracts’ unlimited data rights provisions, the clause
provides:

Unlimited rights means rights to use, modify, reproduce,
perform, display, release, or disclose technical data in
whole or in part, in any manner, and for any purpose
whatsoever, and to have or authorize others to do so.
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The best that can be said for Boeing’s position is that the government might not
publish the data or provide it to anyone and that Boeing might still have something
worth protecting, notwithstanding the grant of unlimited rights. But how this
conjecture translates into a legally-cognizable property right is unclear. Until we
identify with some precision the nature of Boeing’s property right (if any) we cannot
determine if the Air Force is complying with the congressional mandate that it not
“Impair any right...of any contractor or subcontractor with respect to patents or
copyrights or any other right in technical data otherwise established by law.”

10 U.S.C. § 2320(a)(1). Accordingly, whether the Air Force is in compliance with the
statute will have to be resolved at a later time.

The Government’s Contentions

The government contends it will be harmed by the proposed legends but it is
difficult for us to assess how real its concerns are. As stated above, the government
concurred with Boeing’s proposed facts, and did not propose additional facts of its
own. Somewhat confusingly, however, it states in the penultimate sentence of its brief
that “to the extent Boeing disputes the Air Force’s evidence that Boeing’s proposed
markings create a burden on the Government, which impedes the Government’s
unlimited rights, that dispute concerns a material fact and, therefore, precludes
granting Boeing’s motion.” (Gov’t opp’n at 15-16)

In support of this contention, the Air Force submits a declaration from
Michael E. Wills, a first-line supervisor in the Product Data Acquisition team at
Robins Air Force Base, Georgia. Among other things, Mr. Wills testifies that:

Deviations from the standard DFARS marking legends,
entailing nonconforming markings on unlimited rights
technical data, can cause downstream confusion,;
non-standard legends can be confusing to programs and
third parties. This confusion engenders added costs, time,
and resources as programs and third parties try to
determine what rights the Air Force has received.

Members of my team and I have been involved in disputes
with contractors concerning marking legends that lasted for
up to three years.

(Gov’topp’n, ex. 1, Wills Decl. § 11)

Mr. Wills does not state with specificity what he finds confusing about
Boeing’s proposed marking legends, nor does he state whether he has encountered
similar markings. While there are some differences in the language of the three
markings at issue, Boeing’s compromise legend clearly states that the government has
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I concur I concur

RICHARD SHACKLEFORD J. REIDPROUTY
Administrative Judge Administrative Judge
Acting Chairman Vice Chairman
Armed Services Board Armed Services Board
of Contract Appeals of Contract Appeals

I certify that the foregoing is a true copy of the Opinion and Decision of the
Armed Services Board of Contract Appeals in ASBCA Nos. 61387, 61388, Appeals of
The Boeing Company, rendered in conformance with the Board’s Charter.

IR

Dated:  NOV 2 9 2018

JEFF D! GARE%N
Recordér, Armed Services
Board of Contract Appeals
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