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INTEREST OF AMICI CURIAE!

The Chamber of Commerce of the United States of America (“the
Chamber”) is the world’s largest business federation. It represents
approximately 300,000 direct members and indirectly represents the
interests of more than 3 million companies and professional
organizations of every size, in every industry sector, and from every
region of the country. An important function of the Chamber is to
represent the interests of its members in matters before Congress, the
Executive Branch, and the courts. To that end, the Chamber regularly
files amicus curiae briefs in cases that raise issues of concern to the
nation’s business community.

The Professional Services Council (“PSC”) is the voice of the
government professional and technology services industry. PSC’s more
than 400 member companies represent small, medium, and large
businesses that provide federal departments and agencies with a wide

range of services, including information technology, engineering,

1 All parties have consented to the filing of this amicus brief. No person
other than amici, their members, or their counsel authored this brief in
whole or in part or contributed money intended for the funding of this
brief.
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logistics, facilities management, operations and maintenance,
consulting, international development, scientific, social, and
environmental services. The federal government relies on PSC’s
members for many types of essential services, including extensive
contracting with the Department of Defense (“DoD”). Many of these DoD
(and federal) contracts involve rights in technical data and include the
standard DoD data-rights clauses at issue here.

The administrative tribunal’s decision has the significant potential
to adversely impact businesses and innovators who license technology,
intellectual property, and other know-how to the federal government.
The tribunal’s decision may prevent companies from validly notifying the
public about ownership rights in technical data and intellectual property
developed for and licensed to the federal government through the
contracting process. Many of amici’s members regularly contract with

the federal government. For these reasons, amici submit this brief.
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SUMMARY OF THE ARGUMENT

The Armed Services Board of Contract Appeals understood DFARS
§ 252.227-7013(f) as not allowing Boeing’s legends, which notify third
parties that the “technical data deliverables” contain data and
information proprietary to Boeing. One of Boeing’s legends was the

following:

NON-U S GOVERNMENT NCTICE
BOEING PROPRIETARY
THIRD PARTY DISCLOSURE REQUIRES WRITTEN APPROVAL

COPYRIGHT 2016 BOEING
UNPUBLISHED WORK - ALL RIGHTS RESERVED

NON-U S GOVERNMENT ENTITIES MAY USE AND DISCLOSE ONLY AS
PERMITTED IN WRITING BY BOEING OR BY THE US GOVERNMENT

Current Boeing Marking Example

Appx5. A second legend included the following wording: “Non-US
Government recipients may use and disclose only as authorized by
Boeing or the U.S. Government.” Appx5.

In the Air Force’s view, these notices violate DFARS § 252.227-
7013(f) because they purportedly restrict the Government’s unlimited
rights in the technical data. The Air Force advanced this argument to
the Board. See Air Force Br. 12-13 (arguing that “Boeing’s

nonconforming legend 1s not permitted because it limits the
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Government’s right to freely use and distribute unlimited rights
technical data”); see also id. at 4 (“By imposing a limitation on the Air
Force’s ability to use the delivered technical data, Boeing is denying the
Government the ability to use the data ‘in whole or in part, in any
manner, and for any purpose whatsoever, and to have or authorize others
to do so0.” (quoting DFARS § 252.227-7013(a)(16))). The Board recognized
a potentially significant conflict between DFARS § 252.227-7013(f) and
10 U.S.C. § 2320(a)(1). Rather than tackle that conflict, the Board
concluded that “whether the Air Force is in compliance with the statute
will have to be resolved at a later time.” Appx10.

But that conclusion and those arguments are not sustainable. To
begin with, the Board interpreted DFARS § 252.227-7013(f) in isolation
from the controlling statute, 10 U.S.C. § 2320(a)(1). Its approach violates
settled rules of interpreting agency regulations. When analyzed in full
context, the Board’s interpretation of § 252.227-7013(f) displays
numerous infirmities. The regulation’s plain text applies only to
markings that restrict government rights in the licensed technical data.
The regulation does not, on its face, apply to the types of general

ownership notices Boeing proposed.
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Beyond the plain text, the Board’s interpretation impairs a
contractor’s ownership rights in the licensed technical data. Such an
impairment does not comport with 10 U.S.C. § 2320(a)(1). Moreover, the
Board’s interpretation of the regulation likely impairs a contractor’s
trade secret rights in the licensed technical data—again in apparent
violation of 10 U.S.C. § 2320(a)(1).

ARGUMENT

I. The Board Erred In Its Interpretation Of DFARS § 252.227-
7013(f) And 10 U.S.C. § 2320(a)(1).

The Board was tasked with construing DFARS § 252.227-7013(f),
and it recognized a potentially significant conflict between DFARS
§ 252.227-7013(f) and 10 U.S.C. § 2320(a)(1). Rather than tackle that
conflict, the Board concluded that “whether the Air Force is in compliance
with the statute will have to be resolved at a later time.” Appx10. The
Board’s avoidance of this important statutory conflict was improper.2

Here, the controlling statute mandates, among other things, that

2 The Contract Disputes Act, 41 U.S.C. §§ 7101-7109, governs this
Court’s review of the Board’s decision. Garco Constr., Inc. v. Sec’y of
Army, 856 F.3d 938, 943 (Fed. Cir. 2017). The interpretation of DFARS
§ 252.227-7013(f) 1s a legal issue, and the Board’s decision is reviewed de
novo. Gen. Dynamics Corp. v. Panetta, 714 F.3d 1375, 1378 (Fed. Cir.
2013); accord 41 U.S.C. § 7107(b).
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“[t]he Secretary of Defense shall prescribe regulations to define the
legitimate interest of the United States and of a contractor or
subcontractor in technical data pertaining to an item or process.” 10
U.S.C. § 2320(a)(1). The statute also requires that any such regulations
“shall be included in regulations of the Department of Defense prescribed
as part of the Federal Acquisition Regulation.” Id. And most important
for this case, “[s]Juch regulations may not impair any right of the United
States or of any contractor or subcontractor with respect to patents or
copyrights or any other right in technical data otherwise established by
law.” Id.

That last sentence i1s important here. Under the statute, any
regulation promulgated by the Department of Defense cannot “impair
any right . . . of any contractor or subcontractor with respect to . . . any
other right in technical data otherwise established by law.” Id. The
relevant question is thus whether DFARS § 252.227-7013(f) impairs any
rights the contractor has in its technical data, with “rights” being
understood broadly as any right “established by law.”

The Board acknowledged the potential statutory issue but failed to

recognize the necessity of deciding it. The Board thought it could bypass



Case: 19-2147 Document: 19 Page: 12 Filed: 12/27/2019

this element of regulatory interpretation. But it was incumbent upon the
Board to determine whether its interpretation of DFARS § 252.227-
7013(f) conflicts with 10 U.S.C. § 2320(a)(1). The Board did not, and this
was a fundamental shortcoming with its analysis that (at a minimum)
warrants vacatur and remand.

If remanded, the Court should direct the Board to apply the
traditional interpretative tools to ensure that statutes and regulations do
not become continually shifting directives, divorced from their text. “[A]
statute 1s not a chameleon. Its meaning does not change from case to
case. A single law should have one meaning....” Carter v. Welles-Bowen
Realty, Inc., 736 F.3d 722, 730 (6th Cir. 2013) (Sutton, J., concurring)).
As a result, “[1]t 1s not at all unusual” to apply “a limiting construction
called for by one of the statute’s applications, even though other of the
statute’s applications, standing alone, would not support the same
Iimitation. The lowest common denominator, as 1t were, must
govern.” Clark v. Martinez, 543 U.S. 371, 380 (2005). This common
sense one-statute/one-interpretation rule applies equally to regulatory

interpretation. See Kisor v. Wilkie, 129 S. Ct. 2400, 2415 (2019)
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(reaffirming that courts must apply all the same “traditional tools” of
construction when interpreting regulations).

The lowest common denominator here is the controlling statute. So
even assuming, for argument’s sake, that Boeing’s contract reveals no
protected intellectual property, the Board cannot duck the potential
statutory conflict because its interpretation of the regulation applies in
all cases. “[I]f fairly possible, legislative regulations must be construed
to avoid conflict with a statute.” Exxon Corp. v. United States, 40 Fed.
Cl. 73, 90 (1998); see also Smith v. Brown, 35 F.3d 1516, 1526 (Fed. Cir.
1994) (rejecting a regulatory interpretation that would “raise a serious
question as to the [regulation’s] consistency” with the governing statute).
“[A] regulation must be interpreted so as to harmonize with and further
and not to conflict with the objective of the statute it implements.” Trs.
of Ind. Univ. v. United States, 618 F.2d 736, 739 (Ct. Cl. 1980) (Friedman,
C.J.). An interpretation that is “consistent with the [governing] statute”
1s “preferred.” Joy Techs., Inc. v. Sec’y of Labor, 99 F.3d 991, 995 (10th
Cir. 1996) (internal quotation marks omitted).

The plain meaning of the first sentence of DFARS § 252.227-7013(f)

does not forbid a contractor from providing notice about its ownership
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and other residual rights in the “unlimited rights” technical data. The
first sentence of § 252.227-7013(f), titled “Marking requirements,”
requires that a contractor, such as Boeing, “may only assert restrictions
on the Government’s rights to use, modify, reproduce, release, perform,
display, or disclose technical data to be delivered under this contract by
marking the deliverable data subject to restriction.”? That sentence
contains no restriction on providing notice to third parties about a
contractor’s residual ownership rights in the licensed technical data.

On their face, Boeing’s markings do not assert, convey, or imply any
restriction on the Government’s rights in the data. The markings inform

a reader that, subject to the unlimited rights license, Boeing retains

3 DFARS § 252.227-7013(f) reads in full:

Marking requirements. The Contractor, and its
subcontractors or suppliers, may only assert restrictions on
the Government’s rights to use, modify, reproduce, release,
perform, display, or disclose technical data to be delivered
under this contract by marking the deliverable data subject to
restriction. Except as provided in paragraph (f)(5) of this
clause, only the following legends are authorized under this
contract: the government purpose rights legend at paragraph
(H(2) of this clause; the limited rights legend at paragraph
(H)(3) of this clause; or the special license rights legend at
paragraph (f)(4) of this clause; and/or a notice of copyright as
prescribed under 17 U.S.C. 401 or 402.
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ownership and other residual rights in the data. The Air Force does not
dispute Boeing’s ownership of the underlying technical data. See Air
Force Br. 15 (agreeing that “Boeing remains the owner of the data”).
Importantly, by using the disjunctive “or,” the markings expressly convey
that authorization for data use can be granted by either the U.S.
Government or Boeing—not that both entities must provide
authorization. See Appx5 (“Non-US Government recipients may use and
disclose only as authorized by Boeing or the U.S. Government.”
(emphasis added)).

In a sense, then, the key question i1s whether § 252.227-7013(f)
applies to Boeing’s legends. It does not. Boeing’s legends merely provide
notice to third parties about Boeing’s residual rights in the data—such
as ownership and whatever additional rights may exist. The legends, on
their face, do not restrict the Government’s ability to use the data in
accordance with an unlimited rights license. Section 252.227-7013(f)
thus does not—and cannot properly—prohibit an “ownership notice,”
such as Boeing’s, because the ownership notice does not “assert]]

restrictions on the Government’s right” to use the data.

-10 -
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But if DFARS § 252.227-7013(f) does prevent notices of the type
Boeing offered, then there appears to be a serious question about the
regulation’s validity. The right to provide notice flows from 10 U.S.C.
§ 2320(a)(1)’s mandate that no regulations may “impair” the contractor’s
rights in the technical data. Otherwise, without that notice right, the
contractor will have its retained rights (whatever they are) impaired by
1ts 1nability to put third parties on notice about ownership and other
retained rights. Such an impairment is impermissible under 10 U.S.C.
§ 2320(a)(1).

II. The Board’s Decision Presents Substantial Concerns For
Companies That Contract With The Federal Government.

The Board’s interpretation of DFARS § 252.227-7013(f) creates
substantial problems for companies that contract with the Government.
Its construction of § 252.227-7013(f) impairs rights that contractors have
in technical data—in violation of 10 U.S.C. § 2320(a)(1). The incorrect
interpretation will likely cause significant economic harm to private
companies in the government contracting space.

An important right for all property owners, including a government
contractor who owns technical data licensed to the federal government,

1s the ability to provide notice to third parties about the contractor’s

211 -
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ownership and other appurtenant data rights. A contractor must be
permitted to notify third parties about ownership and other rights, e.g.,
trade secrets, in any technical data. If a contractor cannot provide such
notice, the contractor might lose its rights for failing to put the public on
notice of the ownership interest in the property, i.e., the technical data.

The same holds true in the context of general data rights. In the
modern economy, data rights are extremely valuable. The value of data
remains high, even outside the context of trade secret protection. See,
e.g., Moritz Godel, et al., The Value of Personal Information: Evidence
from Empirical Economic Studies, 88 Communications & Strategies 41
(2012); Alessandro Acquisti, et al., What Is Privacy Worth?, 42 J. of Legal
Studies 249 (2013). For this reason, the private marketplace is replete
with data-rights licensing activity.

Ultimately, if a contractor cannot include ownership notices with
1ts licensed technical data, the contractor will be impaired—in violation
of 10 U.S.C. § 2320(a)(1)—in its ability to discourage competitors from
any unauthorized use of its technical data. Cf. Defense Federal
Acquisition Regulation Supplement,; Rights in Technical Data, 60 Fed.

Reg. 33,464, 33,465 (June 28, 1995) (noting that “[sJuch markings are

-12 -
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commonly used in commercial practice to protract proprietary data or
trade secrets”); Kurt A. Kappes & Daniel D. Straus, ASBCA Decision
Underscores Need for Federal Government Contractors to Protect Data
Rights and Trade Secrets, GT Alert (Jan. 10, 2019)* (explaining that the
inclusion of legends may “discourage competitors from engaging in
unauthorized use of the contractor’s technical data or computer
software”). The blanket prohibition on ownership notices will be
particularly damaging in instances of unauthorized access to the licensed
technical data.

The strength and enforceability of continued ownership rights often
depend on proper notice to third parties. Providing notice about property
ownership—whether real property or intangible property, such as
technical data—is often necessary to ensure a proper remedy if the
property right is violated. See, e.g., 35 U.S.C. § 287 (marking
requirement for patents). Failure to provide notice can diminish the

value of the ownership right in the underlying data.

4 https://[www.gtlaw.com/en/insights/2019/1/asbca-decision-underscores-
need-for-federal-government-contractors-to-protect-data-rights.

-13 -
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If the Board’s decision applies to situations beyond the “unlimited
rights” context, then its reasoning may raise similar concerns about the
1mproper restrictions on a contractor’s ability to provide notice about its
ownership rights in the technical data. The fact that the Board did not
address these additional possible conflicts is a further reason to caution
against the Board’s apparent blanket rule that DFARS § 252.227-7013(f)
prohibits a general ownership notice.

The Board’s decision, then, would have far-reaching adverse effects
on many businesses that contract with the federal government. Those
businesses will likely suffer a loss of revenue associated with the licensed
technical data they continue to own. That in turn will have adverse
consequences on the federal government by discouraging business from
contracting with the Government. These additional policy reasons
underscore the erroneous interpretation of DFARS § 252.227-7013(f)
advanced by the Air Force and adopted by the Board.

In the context of government contracts, the contract price depends
on many factors, including the cost of acquiring a license to the technical
data versus outright ownership of the technical data. With an unlimited

rights license, the Government obtains a wide range of rights to use the

214 -
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technical data. See, e.g., DFARS § 7013(a)(16); DFARS § 252.227-
7013(b)(1). But the Government does not obtain ownership of the
technical data developed during the contracting period. Ownership of the
data remains with the contractor, and the contractor retains the ability
to recoup its investment by commercializing the technical data, e.g.,
separately licensing the data to third parties in different transactions.

If a contractor’s rights to the underlying technical data are
impaired because it cannot put third parties on notice of its ownership,
then the value of the technical data decreases. The contractor will have
less incentive and less ability to commercialize the data and recoup its
investment (beyond the payment from the contract). Knowing this,
contractors will be compelled to submit high bids for contracts to ensure
that the market value of its work 1s rewarded through the contract—since
the contractor will be less likely to obtain commercial value for the
technical data in the private marketplace.

The Board’s decision thus creates a legally suspect obstacle for
private companies who want to protect the value of their proprietary
technical data and software that is bad for both contractors and the

Government (and thus the public at large).

-15-



Case: 19-2147 Document: 19 Page: 21  Filed: 12/27/2019

CONCLUSION

For the foregoing reasons, the Court should reverse or vacate and

remand the decision of the Armed Services Board of Contract Appeals.

Date: December 27, 2019 Respectfully submitted,

/s/ Matthew J. Dowd

Matthew J. Dowd

Robert J. Scheffel

Dowd Scheffel PLLC

1717 Pennsylvania Avenue, NW
Suite 1025

Washington, D.C. 20006

(202) 559-9175
mdowd@dowdscheffel.com

Counsel for Chamber of Commerce

of the United States of America and
Professional Services Council
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