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INTRODUCTION 

NOVA has standing to bring this case.  ECF No. 87.  In Disabled American 

Veterans v. Gober, 234 F.3d 682 (Fed. Cir. 2000) (Gober), this Court expressly held 

that “NOVA ha[d] established the associational standing requirements” because 

NOVA has “at least one veteran as a member,” and protecting veterans’ rights to 

disability benefits is “germane” to NOVA’s purpose.  Id. at 689.  The Court’s 

analysis rested on the assertions in NOVA’s petition for review, and its reasoning—

which VA has not asked this Court to repudiate—fully applies to NOVA’s petition 

for review here, ECF No. 1-2 (Pet.).  Because NOVA’s standing is self-evident under 

Gober and unchallenged by VA, additional evidence of NOVA’s standing is 

unnecessary. 

To dispel any doubt, however, NOVA is providing the Court with evidence 

confirming that NOVA has Article III associational standing in this case based on 

(1) its veteran members; (2) its veteran members with knee injuries who are directly 

seeking disability benefits pursuant to the Knee Rules; and (3) its attorney members 

who have a direct financial stake in the Knee Rules due to their active representation 

of veterans with knee injuries.  Furthermore, NOVA also has standing as an 

organization to challenge the Knee Rules, which frustrate NOVA’s mission and have 

caused NOVA to reallocate resources.  For any and all of these reasons, NOVA has 

every right to challenge the Knee Rules at issue in this case. 
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ARGUMENT 

A petitioner has Article III standing to challenge agency action when it has 

suffered an “injury in fact” that is “fairly . . . trace[able] to the challenged action” 

and “likely” to be “redressed by a favorable decision.”  Lujan v. Defs. of Wildlife, 

504 U.S. 555, 560-61 (1992) (alterations in original) (citations omitted).  Here, 

NOVA has both associational standing based on its members and organizational 

standing in its own right. 

I. NOVA HAS ASSOCIATIONAL STANDING 

An organization has “associational standing” based on “harm to one or more 

of its members” when “‘(a) its members would otherwise have standing to sue in 

their own right; (b) the interests it seeks to protect are germane to the organization’s 

purpose; and (c) neither the claim asserted nor the relief requested requires the 

participation of individual members in the lawsuit.’”  Gober, 234 F.3d at 689 

(quoting Hunt v. Wash. State Apple Advert. Comm’n, 432 U.S. 333, 343 (1977)).   In 

Gober, the Court held that “NOVA ha[d] established the associational standing 

requirements” based on the assertions in its petition for review, id., and the same is 

true here.  Additional evidence of NOVA’s membership at the time it filed its 

petition confirms that conclusion. 

A. Gober Upheld NOVA’s Standing Based On Its Veteran Members 

The foundation for NOVA’s standing is this Court’s decision in Gober.  
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There, four organizations—NOVA, Disabled American Veterans, Paralyzed 

Veterans of America, and Vietnam Veterans of America—filed petitions for review 

under 38 U.S.C. § 502 challenging the validity of VA rules that restricted revisions 

to Board of Veterans’ Appeals’ decisions based on “clear and unmistakable error 

(‘CUE’).”  234 F.3d at 686.  VA asserted that NOVA lacked standing.  Id. at 689.  

Although VA conceded that “the other organization-petitioners” had standing 

because they were “organization[s] of veterans” whose members would have had 

“standing in their own right to challenge VA rulemaking,” VA asserted that NOVA 

lacked standing because it is “an organization of veterans’ attorneys and non-

attorney representatives.”  VA Br. 11-13, Gober, 234 F.3d 682 (Nos. 99-7061, 99-

7071, 99-7084, 99-7085), 1999 WL 33608503.  According to VA, this meant that 

NOVA could not satisfy the test for associational standing.  Id. 

This Court rejected VA’s argument, holding that “NOVA has established the 

associational standing requirements.”  Gober, 234 F.3d at 689-90.  The Court found 

the “first prong” of the associational standing test satisfied “because . . . NOVA 

includes at least one veteran as a member”—a fact VA had conceded “at oral 

argument.”  Id. at 689.  “[R]egardless of their status as veterans’ advocates,” the 

Court explained, “NOVA’s members who are veterans . . . are personally affected 

by the CUE rules” because they “have valid concerns about the effect of the rules on 

their ability to challenge a Board decision on the basis of CUE.”  Id. 
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The Court further held that NOVA’s interest in the case—“trying to protect 

the rights of veterans, including those veterans who are among its members, in 

connection with CUE challenges to Board decisions”—was “‘germane’ to a purpose 

of NOVA” identified in its petition for review: “‘representation of all persons 

seeking benefits through the federal veteran’s benefits system, and in particular those 

seeking judicial review of denials of veterans’ benefits.’”  Id.  Because “NOVA’s 

challenge to the CUE rules [was] relevant to its purpose of aiding veterans in 

obtaining benefits,” the Court held “that NOVA has standing.”  Id. at 690. 

Since Gober, neither VA nor this Court has questioned NOVA’s standing to 

bring challenges under Section 502.  And that is not for lack of opportunity.1  Indeed, 

in a series of pending cases challenging regulations VA adopted to implement the 

Veteran Appeals Improvement and Modernization Act of 2017, VA has questioned 

other petitioners’ standing without questioning NOVA’s.  Compare Dkt. 21 at 10-

11 (Fed. Cir. No. 19-1685), and Dkt. 26 at 21-22 (Fed. Cir. No. 19-1687), with Dkt. 

                                           
1   See, e.g., NOVA v. Sec’y of Veterans Affairs, 927 F.3d 1263 (Fed. Cir. 2019); 

NOVA v. Sec’y of Veterans Affairs, 809 F.3d 1359 (Fed. Cir. 2016); Veterans Justice 
Grp., LLC v. Sec’y of Veterans Affairs, 818 F.3d 1336 (Fed. Cir. 2016); NOVA v. 
Sec’y of Veterans Affairs, 725 F.3d 1312 (Fed. Cir. 2013); NOVA v. Sec’y of Veterans 
Affairs, 669 F.3d 1340 (Fed. Cir. 2012); NOVA v. Sec’y of Veterans Affairs, 476 F.3d 
872 (Fed. Cir. 2007); Paralyzed Veterans of Am. v. Sec’y of Veterans Affairs, 345 
F.3d 1334 (Fed. Cir. 2003); NOVA v. Sec’y of Veterans Affairs, 330 F.3d 1345 (Fed. 
Cir. 2003); Disabled Am. Veterans v. Sec’y of Veterans Affairs, 327 F.3d 1339 (Fed. 
Cir. 2003); NOVA v. Sec’y of Veterans Affairs, 314 F.3d 1373 (Fed. Cir. 2003); 
NOVA v. Sec’y of Veterans Affairs, 260 F.3d 1365 (Fed. Cir. 2001). 
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32 (Fed. Cir. No. 19-1680).  VA’s silence in the 20 years since Gober is 

understandable given that Gober’s core conclusions—that “NOVA includes at least 

one veteran as a member,” and that NOVA’s “purpose [is] aiding veterans in 

obtaining benefits,” 234 F.3d at 689-90—remain unchanged. 

B. NOVA’s Allegations Establish Standing Under Gober 

The first question in the Court’s briefing order asks whether “the allegations 

of the Petition [are] sufficient to establish standing, even without any evidence from 

NOVA, given that the Secretary does not challenge standing, or must NOVA submit 

evidence to establish Article III standing.”  ECF No. 87 at 1.  The allegations in 

NOVA’s petition are sufficient, and NOVA is not required to submit evidence. 

As noted above, Gober held that NOVA “established the associational 

standing requirements” based on unchallenged allegations.  234 F.3d at 689; see 

also, e.g., E. Paralyzed Veterans Ass’n, Inc. v. Sec’y of Veterans Affairs, 257 F.3d 

1352, 1356 (Fed. Cir. 2001) (finding that veterans’ organization “demonstrated” 

associational standing based on “alleg[ations]” in petition for review).  And NOVA’s 

allegations in its petition in this case match—nearly verbatim—the allegations 

deemed sufficient in Gober.  For the first associational standing prong, NOVA 

alleged that “[m]any of [its] members are veterans.”  Pet. 6; see Gober, 234 F.3d at 

689.  For the second prong, NOVA alleged that its challenges to the M21-1 Manual 

provisions are “germane” to its purpose of providing “‘representation for all persons 
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seeking benefits through the federal veteran’s benefits system, and in particular those 

seeking judicial review of denial of veterans’ benefits.’”  Pet. 6-7 (quoting Gober, 

234 F.3d at 689).  And for the third prong, NOVA alleged that its challenges “do not 

require the participation of NOVA’s individual members” because they are “pure 

question[s] of law.”  Pet. 7; see Int’l Union, United Auto., Aerospace & Agric. 

Implement Workers of Am. v. Brock, 477 U.S. 274, 287 (1986). 

The Court’s decision in Phigenix, Inc. v. Immunogen, Inc., 845 F.3d 1168 

(Fed. Cir. 2017), is not to the contrary.  There, the Court adopted the D.C. Circuit’s 

evidentiary framework for establishing standing in the context of a petition for 

review of agency action:  When the petitioner’s “standing comes into doubt,” the 

petitioner’s “burden of production is ‘the same as that of a plaintiff moving for 

summary judgment in the district court.’”  Id. at 1172-73 (quoting Sierra Club v. 

EPA, 292 F.3d 895, 899 (D.C. Cir. 2002)).  But under this framework, evidence 

beyond the “‘administrative record’” is unnecessary when the petitioner’s standing 

“‘is self-evident.’”  Id. at 1173.  Only when the petitioner’s standing “‘is not self-

evident’” must the petitioner “‘either identify . . . record evidence sufficient to 

support its standing’” or “‘submit additional evidence to the court of appeals.’”  Id. 

(omission in original). 

No additional evidence of NOVA’s standing is necessary here, for two 

independent reasons.  First, NOVA’s standing is “self-evident” under Gober, which 
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is presumably why VA did not call it “into doubt.”  Id. at 1172-73.  Indeed, NOVA’s 

standing is so plain that, since Gober, VA has never again challenged it in the scores 

of cases filed by NOVA challenging myriad VA rules.  See supra at 4 n.1. 

Second, VA’s failure to contest the factual basis for NOVA’s standing 

establishes the requisite facts under Phigenix’s “summary judgment” test.  845 F.3d 

at 1172-73.  The Federal Rules make clear that summary judgment may be supported 

by “admissions,” Fed. R. Civ. P. 56(c)(1)(A), and that a factual “allegation” in a 

pleading is deemed “admitted if a responsive pleading is required and the allegation 

is not denied,” Fed. R. Civ. P. 8(b)(6).  Thus, allegations “treated as admitted since 

not denied” can demonstrate standing.  Legal Aid Soc’y of Alameda Cty. v. Brennan, 

608 F.2d 1319, 1334 (9th Cir. 1979); see also Aptive Envtl., LLC v. Town of Castle 

Rock, 959 F.3d 961, 973 n.5 (10th Cir. 2020) (collecting cases holding that 

jurisdictional facts can be deemed admitted).  Here, VA’s failure to contest the 

jurisdictional facts alleged in NOVA’s petition for review—despite multiple 

opportunities to do so—constitutes an admission of those facts. 

C. Evidence Confirms That NOVA Had Associational Standing At 
The Time It Filed Its Petition For Review 

Because NOVA’s petition sufficiently establishes its standing, more evidence 

is not necessary under Gober.  But per the second question in the Court’s briefing 

order, NOVA is submitting such evidence along with this brief.  ECF No. 87 at 2. 

1. NOVA satisfies the first associational standing prong because its 
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“‘members would otherwise have standing to sue in their own right.’”  Gober, 234 

F.3d at 689.  To satisfy this requirement, NOVA need only establish that one of its 

members would have had standing when the petition for review was filed.  Id.  The 

evidence shows far more than that. 

First, NOVA has many members who are veterans, which itself suffices to 

“establish[] . . . the first prong of the associational standing test.”  Id.; see id. (“The 

first prong is met because . . . NOVA includes at least one veteran as a member.”).  

Those veteran members include Chris Attig, Peter Cianchetta, Andrew Tangen, and 

Michael Regis.  See Attig Decl. ¶¶ 2-3; Cianchetta Decl. ¶¶ 2-3; Tangen Decl. ¶¶ 2-

3; Regis Decl. ¶¶ 2-3. 

Second, many of NOVA’s veteran members—including Mr. Cianchetta, Mr. 

Tangen, and Mr. Regis—currently suffer from knee disabilities and have been 

receiving, or are currently seeking, disability benefits governed by the Knee Rules.  

See Cianchetta Decl. ¶¶ 4-9; Tangen Decl. ¶¶ 4-6; Regis Decl. ¶¶ 4-9.  Those NOVA 

members are directly injured by the unlawful restrictions on disability benefits that 

VA has incorporated into the Knee Rules—and they will directly benefit from a 

decision invalidating those Rules.  See E. Paralyzed Veterans, 257 F.3d at 1356. 

Mr. Cianchetta, for example, sustained an injury to his right knee while 

serving in the Air Force.  Cianchetta Decl. ¶ 4.  He has since undergone multiple 

knee surgeries.  Id. ¶ 5.  As a result of his knee injuries and those surgeries, Mr. 
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Cianchetta was advised in November 2018 that he needed a partial knee 

replacement.  Id.  The surgery was scheduled for April 2020, but was ultimately 

delayed until September 2020 in part because of the COVID-19 pandemic.  Id. ¶¶ 5-

6.  Mr. Cianchetta has filed a claim seeking benefits for a knee replacement under 

Diagnostic Code (DC) 5055.  Id. ¶ 7.  Yet, under the Knee Replacement Rule, he is 

“categorically exclude[d]” from receiving those benefits because he received only a 

partial knee replacement.  Id. ¶ 8; see NOVA Br. 11-13 (ECF No. 53).  If NOVA 

succeeds in its challenge to the Knee Replacement Rule, Mr. Cianchetta “will be 

able to obtain a disability rating under DC 5055 for [his] partial knee replacement.”  

Cianchetta Decl. ¶ 9; see Hudgens v. McDonald, 823 F.3d 630, 639 (Fed. Cir. 2016). 

Likewise, Mr. Tangen injured both of his knees while serving in the Navy in 

Afghanistan.  Tangen Decl. ¶¶ 3-4.  He has been receiving disability benefits for 

instability in both knees under DC 5257, which is governed by the Knee Joint 

Stability Rule, since at least September 2018.  Id. ¶ 5.  As Mr. Tangen has explained, 

the Knee Joint Stability Rule “prescribes a restrictive framework for VA regional 

office adjudicators to use in assigning disability ratings under DC 5257 based on 

measurements of joint translation.”  Id.; see NOVA Br. 13-14.  If NOVA’s challenge 

to that Rule succeeds, Mr. Tangen “will be able to seek and obtain a more favorable 

disability rating under DC 5257.”  Tangen Decl. ¶¶ 5-6. 

Mr. Regis similarly injured both of his knees while serving in the Air Force.  

Case: 20-1321      Document: 89     Page: 16     Filed: 09/22/2020



 

10 

Regis Decl. ¶ 4.  In 2016, he was diagnosed with knee instability in both knees.  Id. 

¶ 5.  In February 2020, the Board of Veterans’ Appeals remanded Mr. Regis’s claim 

to the VA regional office.  Id. ¶ 6.  The claim is currently pending and seeks (among 

other things) knee instability ratings under DC 5257—which is governed by the 

Knee Joint Stability Rule—for both knees.  Id. ¶ 7.  As Mr. Regis has explained, the 

Knee Joint Stability Rule “is prone to measurement errors and undercompensates 

veterans like [him] for the actual, functional loss [they] have suffered.”  Id. ¶ 8.  If 

NOVA’s challenge to the Knee Joint Stability Rule is successful, Mr. Regis “will 

directly benefit” because he will “more likely obtain separate knee disability ratings 

under DC 5257.”  Id. ¶ 9. 

Third, NOVA has many attorney members who are adversely affected by the 

Knee Rules because those rules diminish the contingency fees they will be able to 

earn, and the business they will be able to retain, by representing veterans in 

disability claims proceedings before VA.  Many NOVA members, such as Mr. 

Tangen, Robin Hood, and Thomas Andrews, represent veterans in disability claims 

proceedings in which they seek to establish claims for benefits under DC 5055 and 

5257.  See Tangen Decl. ¶ 7; Hood Decl. ¶¶ 2, 6; Andrews Decl. ¶¶ 2-4.  Indeed, Mr. 

Andrews represented the veteran in Hudgens—the very case the Knee Replacement 

Rule tries to repudiate.  Andrews Decl. ¶ 4.  NOVA’s attorney members are typically 

compensated in these proceeding through contingency-fee arrangements under 
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which they receive compensation based on a percentage of the disability benefits 

they are able to obtain on behalf of their veteran clients.  See Hood Decl. ¶ 5; 

Andrews Decl. ¶ 3. 

The Knee Rules directly affect NOVA’s attorney members’ ability to earn 

such fees—and also to retain clients.  As NOVA has explained, both rules restrict 

the ability of veterans to obtain disability benefits for knee injuries.  NOVA Br. 10-

14.  Because the Knee Rules reduce the benefit payments available to veteran clients, 

they directly reduce the contingency fees that can be earned by the NOVA members 

representing those clients.  See Hood Decl. ¶¶ 5-8; Andrews Decl. ¶¶ 3, 5-6.  In some 

cases, the Knee Rules also lead NOVA members to turn down potential engagements 

of veterans unable to establish an entitlement to benefits under the rules’ overly-

stringent standards.  See Hood Decl. ¶ 7; Andrews Decl. ¶ 5. 

Both the Supreme Court and this Court have recognized that there is “little 

doubt” that these sorts of direct economic injuries to lawyers are “adequate injury-

in-fact to meet the constitutional minimum of Article III standing.”  Caplin & 

Drysdale, Chartered v. United States, 491 U.S. 617, 623 n.3 (1989).2  Direct 

                                           
2   See also Kowalski v. Tesmer, 543 U.S. 125, 129 n.2 (2004) (assuming lawyers 

have Article III standing to challenge law “‘reduc[ing] the number of cases in which 
they could be appointed and paid’”); id. at 137-38 (Ginsburg, J., dissenting) 
(explaining that such lawyers “[i]nescapably” have standing); U.S. Dep’t of Labor 
v. Triplett, 494 U.S. 715, 720 (1990); Willis v. Gov’t Accountability Office, 448 F.3d 
1341, 1348 (Fed. Cir. 2006) (holding that lawyer “may well” have Article III 
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economic injury to one’s business virtually always counts as injury-in-fact.  See, 

e.g., FW/PBS, Inc. v. City of Dallas, 493 U.S. 215, 236-37 (1990), overruled in part 

on other grounds by City of Littleton v. Z.J. Gifts D-4, LLC, 541 U.S. 774 (2004); 

Craig v. Boren, 429 U.S. 190, 194 (1976); Singleton v. Wulff, 428 U.S. 106, 112-13 

(1976).3 

In short, NOVA’s “‘members would otherwise have standing to sue in their 

own right,’” Gober, 234 F.3d at 689—either as veterans, veterans seeking knee 

disability benefits, or attorneys for veterans seeking such benefits. 

2. NOVA also satisfies the second associational standing prong because 

its “‘interests’” in this action are plainly “‘germane to the organization’s purpose.’”  

Gober, 234 F.3d at 689.  As NOVA Executive Director Diane Rauber has explained, 

NOVA is a not-for-profit national organization of attorneys and other qualified 

members who act as advocates for disabled veterans.  Rauber Decl. ¶¶ 1, 3-4.  

NOVA’s “purpose is to assist veterans and their advocates in seeking disability 

                                           
standing to appeal denial of client’s fee award); Rosinski v. Wilkie, 31 Vet. App. 1, 
9 (2019) (lawyer representing veterans suffered Article III injury because he had to 
“forego new clients” and earned a lower “effective hourly rate”). 

3  NOVA’s members also have prudential standing to challenge the rules based 
on their representation of veteran clients, both because the members themselves are 
“aggrieved” under 38 U.S.C. § 502 and 5 U.S.C. § 702 (as cross-referenced in 
Section 502), and because their clients are aggrieved, Caplin, 491 U.S. at 623 n.3.  
In any event, VA has forfeited any challenge to NOVA’s prudential standing, see 
infra at 13 n.4, and this Court’s supplemental briefing order properly focused only 
on Article III standing, see ECF No. 87 at 1. 
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benefits from VA, including through challenges to adverse decisions by VA’s 

regional adjudicators and by the Board.”  Id. ¶ 5; see also supra at 4 n.1 (citing 

NOVA cases advancing this purpose). 

The adverse impact of the Knee Rules looms large, both for NOVA’s veteran 

members—especially those with knee injuries—and for veterans represented by 

NOVA’s members.  The Knee Rules harm veterans by depriving them of the 

disability benefits they are entitled to by law.  NOVA Br. 10-14.  In doing so, the 

Knee Rules “also make it more difficult for veterans’ advocates—including 

advocates who are members of NOVA—to successfully obtain benefits on behalf of 

veterans suffering from knee disabilities that fall within DC 5055 or 5257.”  Rauber 

Decl. ¶ 9.  NOVA’s interest in challenging the Knee Rules—which obstruct the path 

of veterans seeking disability benefits to which they are entitled—is manifest. 

3. Finally, NOVA satisfies the third associational standing prong because 

“‘neither the claim[s] asserted nor the relief requested requires the participation of 

individual members in the lawsuit.’”  Gober, 234 F.3d at 689.  This case presents a 

pure legal question: whether VA’s Knee Rules are unlawful under the 

Administrative Procedure Act.  See NOVA Br. 9-10.  The resolution of that question 

does not require individualized participation.  See Brock, 477 U.S. at 287.4 

                                           
4   In any event, VA has forfeited any challenge to the third prong of the 

associational standing test, which is “prudential,” not “grounded on Article III.”  
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II. NOVA ALSO HAS ORGANIZATIONAL STANDING 

The Court also asked whether NOVA has standing on any other basis.  ECF 

No. 87 at 2.  In addition to associational standing, NOVA also has organizational 

standing.  Organizations, like individuals, “can establish their own standing.”  Am. 

Anti-Vivisection Soc’y v. U.S. Dep’t of Agric., 946 F.3d 615, 618 (D.C. Cir. 2020).  

Organizations are held to the same standard “as in the case of an individual: Has the 

plaintiff alleged such a personal stake in the outcome of the controversy as to warrant 

his invocation of federal-court jurisdiction?”  Havens Realty Corp. v. Coleman, 455 

U.S. 363, 378-79 (1982) (internal quotation marks omitted).  A “concrete and 

demonstrable injury to [an] organization’s activities—with the consequent drain on 

the organization’s resources”—suffices to establish standing.  Id. at 379; see 13A 

Richard D. Freer & Edward H. Cooper, Federal Practice and Procedure § 3531.9.5 

(3d ed. Apr. 2020, Westlaw) (collecting cases).   

The harm that the Knee Rules have caused NOVA as an organization satisfies 

this test.  The Knee Rules undoubtedly frustrate NOVA’s purpose and mission, as 

explained above and in Ms. Rauber’s declaration.  See supra at 12-13; Rauber Decl. 

¶¶ 5-6, 9-10.  And NOVA has used its limited resources to counteract the harm the 

                                           
United Food & Commercial Workers Union Local 751 v. Brown Grp., Inc., 517 U.S. 
544, 554-55 (1996); see June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2103, 2117 
(2020) (plurality opinion) (prudential standing “can be forfeited or waived”); id. at 
2139 n.4 (Roberts, C.J., concurring in the judgment) (same); Gilda Indus., Inc. v. 
United States, 446 F.3d 1271, 1279-80 (Fed. Cir. 2006) (same). 
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Knee Rules have done to its mission.  For example, NOVA drafted and circulated 

summaries of both Knee Rules to its members—after carefully reviewing those 

rules—as part of a service provided to subscribing NOVA members.  Rauber Decl. 

¶¶ 12-13.  NOVA has also devoted its staff, administrative, and financial resources 

to hosting multiple Continuing Legal Education and other trainings that provide 

information about the Manual since the Knee Rules took effect.  Id. ¶¶ 11, 14.  And 

NOVA submitted comments to VA in connection with the proposed rulemaking that 

precipitated the Knee Joint Stability Rule.  Id. ¶ 6. 

CONCLUSION 

For the foregoing reasons, the Court should hold that NOVA has standing to 

bring this case under Gober.  But if the Court modifies or clarifies the applicable 

standard, it should give NOVA an opportunity to satisfy that standard, either by 

adding new allegations to the petition or allowing a new petitioner to join the case 

and adopt NOVA’s existing briefing and argument.  See Mentor H/S, Inc. v. Med. 

Device Alliance, Inc., 240 F.3d 1016, 1019 (Fed. Cir. 2001) (per curiam).  NOVA 

has identified several veterans with individual standing who have volunteered to join 

the case on that basis, see Attig Decl. ¶ 4; Cianchetta Decl. ¶ 10; Tangen Decl. ¶ 8; 

Regis Decl. ¶ 10, and it could readily identify others if necessary.  Allowing NOVA 

a fair opportunity to amend its petition would be an appropriate exercise of this 

Court’s discretion in these circumstances. 
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Dated:  September 22, 2020 Respectfully submitted, 

 /s/ Roman Martinez               
 Roman Martinez 

Blake E. Stafford 
Shannon Grammel 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, DC 20004 
(202) 637-2200 
roman.martinez@lw.com 
 
Counsel for Petitioner 
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No. 20-1321 

United States Court of Appeals 
for the Federal Circuit 

NATIONAL ORGANIZATION OF VETERANS' ADVOCATES, INC., 

Petitioner, 

V. 

SECRETARY OF VETERANS AFFAIRS, 

Respondent. 

Petition for Review of Changes to Department of Veterans Affairs Manual M21-1 
Pursuant to 38 U.S.C. § 502. 

DECLARATION OF THOMAS ANDREWS 

I, Thomas Andrews, declare as follows: 

1. I am an attorney licensed to practice law in South Carolina. I am also 

accredited by the Department of Veterans Affairs and admitted before the Court of 

Appeals for Veteran's Claims and this court. I make this declaration based on 

personal knowledge. 

2. I am a member of the National Organization of Veterans' Advocates, 

Inc. (NOVA). I have been a member of NOVA since December 2011. I was a 
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member of NOV A at the time NOV A filed its petition for review in this case on 

January 3, 2020. 

3. In my legal practice, I regularly represent veterans who have been

denied disability benefits by VA. In addition to representing veterans in proceedings 

before the agency itself, I have also represented them at the Veterans Court and the 

Federal Circuit. I typically represent veterans on a contingency-fee basis. As a 

result, my compensation is directly tied to my clients' ability to obtain disability 

benefits upon a successful appeal from an initial rating decision by VA. 

4. As part of my practice, I represent clients who seek disability benefits

for partial knee replacements under DC 5055. For example, I was the lead attorney 

representing the veteran in Hudgens v. McDonald, 823 F.3d 630 (Fed. Cir. 2016). 

In that case, this Court rejected VA's position that Diagnostic Code (DC) 5055 is 

limited only to veterans who undergo a total knee replacement, and is not available 

to veterans with a partial knee replacement. The knee disability rule at issue in this 

case, M21-1 Manual Section III.iv .4.A.6.a, directly contradicts Hudgens and is 

unlawful, for the reasons explained in NOV A's petition for review. 

5. I have been adversely affected in my law practice because of M21-1

Manual Section 111.iv.4.A.6.a. For example, three months ago, I was contacted by a 

veteran fighting a reduction of his existing benefits rating for a partial knee 

replacement pursuant to DC 5055 while also seeking a higher rating pursuant to DC 

2 
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5055 for a partial knee replacement to his other knee. The reduction of one knee and 

inability to gain a higher rating for the other knee were specifically impacted by 

M2 l-l Manual Section III.iv.4.A.6.a. I declined the case in significant part because 

the V A's erroneous and restrictive interpretation would make the case expensive to 

bring, make a positive result take years of litigation before the agency and com1s, 

and render a positive result ultimately risky. 

6. If NOV A prevails in its challenge to M21-l Manual Section 

III.iv.4.A.6.a, I would be able to work with my current and future clients to obtain 

benefits for pai1ial knee replacements under DC 5055. I thus have a direct stake in 

the outcome of this case because, if NOV A succeeds, I will be able to successfully 

represent clients seeking benefits for partial knee replacements under DC 5055, 

which will allow me to assist more veterans and thereby earn additional fees. 

* * * * * 

I declare under penalty of pe1jury that the foregoing is true and correct. 

Executed on September 18, 2020. 
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No. 20-1321 

United States Court of Appeals 
for the Federal Circuit 

NATIONAL ORGANIZATION OF VETERANS’ ADVOCATES, INC., 
Petitioner, 

v. 

SECRETARY OF VETERANS AFFAIRS, 
Respondent. 

Petition for Review of Changes to Department of Veterans Affairs Manual M21-1 
Pursuant to 38 U.S.C. § 502. 

DECLARATION OF CHRIS ATTIG 

I, Chris Attig, declare as follows: 

1. I am an attorney licensed to practice law in Maryland and Texas.  I

make this declaration based on personal knowledge. 

2. I am on the Board of Directors of the National Organization of

Veterans’ Advocates, Inc. (NOVA).  I have been a member of NOVA since 2015.  I 

was a member of NOVA at the time NOVA filed its petition for review in this case 

on January 3, 2020. 

Case: 20-1321      Document: 89     Page: 32     Filed: 09/22/2020



2 

3. I am a veteran of the United States Army.  I commissioned as an officer

in the U.S. Army Field Artillery in May 1993.  I graduated from U.S. Army Airborne 

School in 1995.  I served in the Republic of Korea and at many stateside posts, 

including Ft. Bragg, Ft. Knox, Ft. Sill, Ft. Benning, and Ft. Hood.  In July 1997, I 

left active duty as a Captain (O-3).  I then served in the U.S. Army Reserves until 

2004.  As a veteran, I am necessarily injured by VA rules that make it harder for 

veterans to obtain the benefits they are due under law, as the Federal Circuit 

recognized in Disabled American Veterans v. Gober, 234 F.3d 682, 689 (Fed. Cir. 

2000).   

4. Based on my knowledge of this case, NOVA has Article III standing to

represent my interests.  But if the Court concludes otherwise, I would welcome the 

opportunity to join this case as a co-petitioner or intervenor, because my own legal 

interests are directly implicated by NOVA’s challenge.  If permitted to do so, I would 

be willing to join all of the briefing and argument presented to the Court on NOVA’s 

behalf, without any need to file additional briefs or participate in oral argument. 

* *  *  *  *

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on September ____, 2020. 

Chris Attig 
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No. 20-1321 

United States Court of Appeals 
for the Federal Circuit 

NATIONAL ORGANIZATION OF VETERANS' ADVOCATES, INC., 

Petitioner, 

V. 

SECRETARY OF VETERANS AFFAIRS, 

Respondent. 

Petition for Review of Changes to Department of Veterans Affairs Manual M21-l 
Pursuant to 38 U.S.C. § 502. 

DECLARATION OF PETER CIANCHETTA 

I, Peter Cianchetta, declare as follows: 

l. I am an attorney licensed to practice law in California. l make this 

declaration based on personal knowledge. 

2. l am a member of the National Organization of Veterans' Advocates, 

Inc. (NOVA). I have been a member of NOV A since 2017. I was a member of 

NOVA at the time NOV A filed its petition for review in this case on January 3, 2020. 
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3. I am a veteran of the United States Air Force. I served on active duty 

from August 26, 1981 through August 25, 1985 and April 8, 1986 through February 

6, 1991. 

4. During my service in the Air Force, I sustained an injury to my right 

knee and was diagnosed with Chondromalacia Patellar Grade III when I underwent 

arthroscopic surgery on active duty. I was Medical Boarded out of the Air Force 

with a Disability rating of 20%. 

5. I have subsequently undergone five a1throscopic surgeries on the right 

knee. I am currently rated 20% for "5260 ARTHROSCOPIC RlGHT KNEE 

LATERAL MENISCECTOMY." As a result of my knee injuries and subsequent 

surgeries, I was advised by Dr. Lawliss that I needed a patellofemoral replacement 

on November 13 , 2018. Dr. Lawliss required I reduce my BMI prior to the surgery. 

October 26, 2019, after losing more than 50 pounds, Dr. Dilibero refe1Ted me to the 

VA San Francisco Orthopedic for the surgery. I met with Dr. Ward at the San 

Francisco VA and was scheduled for surgery in April 2020. Due to Dr. Ward's 

transfer and COVID-19, my surgery was delayed until September 14, 2020. 

6. On September 14, 2020, l underwent patellofemoral arthroplasty 

surge1y, also known as partial knee replacement, on my right knee. Although this 

procedure is classified as a paiiial knee replacement, it is similar to a total knee 

replacement in terms of the tremendous pain following surgery, the rigorous physical 

2 
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therapy necessary for recovery, and the risks of chronic pain and pen11anent loss of 

range-of-motion in the knee. 

7. On September 16, 2020 I filed a new claim for disability benefits for a 

knee replacement based on Diagnostic Code (DC) 5055. My claim seeks a 100% 

rating for a year following the Temporary Total Disability rating and a subsequent 

30% or 60% rating as appropriate for the residual condition after recovery. 

8. I am directly and adversely affected by M2 l - l Manual Section 

III.iv.4.A.6.a, which categorically excludes pai1ial knee replacements from the scope 

of Diagnostic Code (DC) 5055. Section Ill.iv.4.A.6.a prevents YA Regional Office 

adjudicators from granting me disability benefits under DC 5055-such as a year

long 100% disability rating-for my partial knee replacement. 

9. If NOV A ' s challenge to Section III.iv.4.A.6.a succeeds in this case, I 

will directly benefit because I will be able to obtain a disability rating under DC 

5055 for my partial knee replacement. 

10. Based on my knowledge of this case, NOV A has Article III standing to 

represent my interests. But if the Court concludes otherwise, I would welcome the 

opportunity to join this case as a co-petitioner or intervenor, because my own legal 

interests are directly implicated by NOV A's challenge. If pennitted to do so, I would 

be willing to join all of the briefing and argument presented to the Court on NOV A's 

behalf, without any need to file additional briefs or participate in oral argument. 

3 
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* * * * * 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on September 21 , 2020. 

4 

Case: 20-1321      Document: 89     Page: 38     Filed: 09/22/2020



 

 
 
 
 
 
 
 
 
 
 

TAB 4 
 

 

Case: 20-1321      Document: 89     Page: 39     Filed: 09/22/2020



No. 20-1321 
 

United States Court of Appeals 
for the Federal Circuit 

                                                 

NATIONAL ORGANIZATION OF VETERANS’ ADVOCATES, INC.,  
Petitioner, 

v. 

 
SECRETARY OF VETERANS AFFAIRS, 

Respondent. 
                                                 

Petition for Review of Changes to Department of Veterans Affairs Manual M21-1 
Pursuant to 38 U.S.C. § 502. 

DECLARATION OF ROBIN HOOD 
 

I, Robin Hood, declare as follows: 

1. I am an attorney licensed to practice law in Mississippi.  I make this 

declaration based on personal knowledge. 

2. I am a member of the National Organization of Veterans’ Advocates, 

Inc. (NOVA).  I have been a member of NOVA since July 23, 2015.  I was a member 

of NOVA at the time NOVA filed its petition for review in this case on January 3, 

2020.  
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3. From October 2008 to March 2014, I served as a Rating Veteran 

Service Representative at the Department of Veterans Affairs (VA) Regional Office 

in Jackson, Mississippi.  I resigned in part due to frustration at VA’s unwillingness 

to award disability benefits for partial knee replacement under Diagnostic Code 

(DC) 5055.  My position was ultimately vindicated in Hudgens v. McDonald, 823 

F.3d 630, 639 (Fed. Cir. 2016), where the Federal Circuit held that DC 5055 does 

cover partial knee replacements.  The knee disability rule at issue in this case, M21-

1 Manual Section III.iv.4.A.6.a, directly contradicts Hudgens and is unlawful, for 

the reasons explained in NOVA’s petition for review. 

4. Since March 2014, I have been in private practice representing veterans 

who have been denied disability benefits by VA.  Based on my fee figures, I’ve put 

at least $16 million into the hands of veterans and survivors just in past due benefits, 

and a sizable multiple of that if you calculate the future benefits they receive. 

5. I typically represent veterans on a contingency-fee basis.  My 

compensation is directly tied to my clients’ ability to obtain disability benefits upon 

a successful appeal from an initial rating decision by VA.  I typically receive fees 

equal to the presumptively reasonable 20 percent of the past due disability benefits 

obtained for my clients. 

6. As part of my practice, I represent clients who seek disability benefits 

for partial knee replacements under DC 5055.  In one case, I represented a client 

Case: 20-1321      Document: 89     Page: 41     Filed: 09/22/2020



3 
 

(initials E.D.) who filed such a claim (increased evaluation of left knee) on March 

1, 2016.  See Exhibit A.  He was denied an increased evaluation on April 26, 2016.  

In my Notice of Disagreement filed November 29, 2016, I argued that E.D.’s partial 

knee replacement should be rated, and benefits should be granted, under DC 5055 

as interpreted by Hudgens.  During an informal conference with the Decision 

Review Officer that would be deciding the case, I explained that M21-1 Manual 

Section III.iv.4.A.6.a—which states that, after July 16, 2015, veterans with partial 

knee replacements are not eligible for ratings under DC 5055—is incorrect.  But on 

July 27, 2018, E.D.’s claim for benefits was denied pursuant to that interpretation of 

DC 5055.  As a result, I was unable to obtain compensation for my representation of 

E.D.  The attached documents reflect my efforts on E.D.’s behalf, and VA’s rejection 

of his claim. 

7. Because of M21-1 Manual Section III.iv.4.A.6.a, I have had to decline 

to represent other veterans seeking benefits under DC 5055 for partial knee 

replacements.   

8. If NOVA prevails in its challenge to M21-1 Manual Section 

III.iv.4.A.6.a, I would work with existing and former clients, including the veteran 

discussed above, to obtain benefits for partial knee replacements under DC 5055.  I 

thus have a direct stake in the outcome of this case because, if NOVA succeeds, I 

will be able to successfully represent clients seeking benefits for partial knee 
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replacements under DC 5055, which will allow me to assist more veterans and 

thereby earn additional fees. 

*  *  *  *  * 

I declare under penalty of perjury that the foregoing is true and correct.  

Executed on September 18, 2020. 

         
 Robin Hood 
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VA Claims Intake Genier, Newnan, GA - 01 03012016 

F rom: 03/01/2016 11:SS #365 P . 002/023 

Approved, 0MB No. 2900-0747 
Respondent Burden: 25 minutes 

Ex iratio · 11 

VA DATE STAMP 
(DO NOT WRITE IN THIS SPACE) 

SECTION I: IDENTIFICATION AND CLAIM INFORMATION 

1, VETERAN/SERVICE MEMBER NAME (First, Middle Initial, Last) 

E-■ [l 

, SOCIAL SECURITY NUMBER 

 

. DATE OF BIRTH (MM,DD, YYYY) -5, HAVE YOU EVER FILED A CLAIM WITH VA? , VA FILE NUMBER 

ONO (If "Yes,• provide your file number in Item 6) -4992 

. SEX 

~ALE □FEMALE 

A, ARE YOU CURRENTLY HOMELESS OR AT 
RISK OF BECOMING HOMELESS? 

B. POINT OF CONTACT (Name of person that VA C. POINT OF CONTACT 
can contact in order to get in touch wltf1 you) ELEPHONE NUMBER 

(Include A rea Code) 

0 YES D NO (If "Yes.• complete //ems 7B & 7CJ 

A. SERVICE (Ch6CK all that apply) 

0 ARMY O NAVY O MARINE CORPS O AIR FORCE O COAST GUARD 

B. COMPONENT (Check all that apply) 

Derive DESERVES □NATIONAL GUARD 

9A. CURRENT MAILING ADDRESS (Number and street or rural route, P.O. Box, City, State, ZIP Code and Country) 

umber and Street or Rural Route, P.O. Box 

ity, State, ZIP Code 

B. FORWARDING ADDRESS AND EFFECTIVE DATE 

Number and Street or Rural Route, P.O. Box Apt./Unlt Number 

City, State, ZIP Code 

Country 

Effective Date (MM,00,YYYY): 

VA FORM 
MAY2015 21-526EZ 

Month Day Year 

1 OB. AL TEA NATE E-MAIL ADDRESS (If applicable) 

SUPERSEDES VA FORM 21-S25EZ, JAN 2014, 
WHICH WILL NOT BE USED. 

Page7 
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VA Claims Intake Center, Newnan, GA- 01 03012016 

From: 03/01/2016 11:56 #365 P.003/ 023 

11. LIST THE DISABILITY(IES) YOU ARE CLAIMING (If applicable, identify whether a disability is due to a service-connected disability, is 
due to confinement as a Prisoner of War, is due to exposure to Agent Orange, Asbestos, Mustard Gas, Ionizing Radiation, or Gulf War 
Environmental Hazards, or is related to benefits under 38 U.S.C. 1151). 

• Example 1: Hearing loss 
• Example 2: Diabetes-Agent Orange (exposed 12/72, Da Nang) 

• Exam le 3: Left knee- secondarv to rinht knee~ . •. -····-··· .. · ••• 
,.: <?;T .;-;:f; :•;: ; .. : DISABll.:ITIES ·· .. ·. _:,', ,'. ;_-,_,, C ·. , i'/: ',",. .· ,·••; ... :; '·Y: . . -

1. Bilateral Flat Feet 

2. SC Left Knee has increased in severity 

3. 

4. 

5. 

6. 

7. 

3. 

9. 

10. 

11 . 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

12. LIST VA MEDICAL CENTER(S) (VAMC) AND DEPARTMENT OF DEFENSE (DOD) MILITARY TREATMENT FACILITIES (MTF) 
WHERE YOU RECEIVED TREATMENT AFTER DISCHARGE FOR YOUR CLAIMED DISABILITY(IES) AND PROVIDE TREATMENT 
DATES: 
~- NAME AND LOCATION B. DATEIS\ OF TREATMENT 

VA FORM 21-526EZ, MAY 2015 Pages 
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VA Claims Intake Center, Newnan, GA- 01 03012016 

From: 
03/01/2016 11:56 #365 P.004/023 

13. NOTE: IF YOU WISH TO CLAIM ANY OF THE FOLLOWING, COMPLETE AND ATTACH THE REQUIRED FORM(S) AS STATED BELOW (VA forms 
re available at www.va.nov/vaforms'. 

For: R--uired Formlsl: 
Denendents VA Form 21-686c and, if claiminn a child aaed 18-23 vears and in school VA Form 21-674 
Individual Unemnlovabilih, VA Form 21-8940 and 21-4192 

Post-Traumatic Stress Disorder lfA Form 21-0781 and 21-0781a 

Snecial11, Adanted Housinn or Snecial Home Adantation VA Form 26-4555 
~uto Allowance VA Form 21-4502 
Veteran/Snouse Aid and Attendance benefits lvA Form 21-2680 or, if based on nursina home attendance, VA Form 21-0779 

SECTION II: SERVICE INFORMATION 

14A. DID YOU SERVE UNDER ANOTHER NAME?I 14B. PLEASE LIST THE OTHER NAME(S) YOU 
isERVED UNDER 

[JvEs (ff "Yes," complete Item 148) ~NO (ff "No," skip to Item 1 SA) 

15A. MOST RECENT ACTIVE SERVICE 15B. SERVICE NUMBER /F,1/ out this item only if 15C. RELEASE DATE OR ANTICIPATED DATE OF 
ENTRY assigned a service number} RELEASE FROM ACTIVE SERVICE 

(MM,DD,YYYY) 
Month Day Year 

Month Day Year - -
- -

15D. DID YOU SERVE IN A COMBAT ZONE SINCE 9-11-2001? 15E. PLACE OF LAST OR ANTICIPATED SEPARATION 

[JvES □NO 
16A. ARE YOU CURRENTLY SERVING OR HAVE YOU EVER 16B. COMPONENT 16C. OBLIGATION TERM OF SERVICE 
SERVED IN THE RESERVES OR NATIONAL GUARD? 
DYES~ NO /ff "Yes," complete Items 168 thru 16F) □ NATIONAL GUARD 

Month Day Year 

/ff "No," skip to Item 1 7 A) □ RESERVES From: - -
Month Day Year 

lro: - -
16D. CURRENT OR LAST ASSIGNED NAME AND ADDRESS 16E. CURRENT OR ASSIGNED PHONE 16F. ARE YOU CURRENTLY RECEIVING 
bF UNIT: NUMBER OF UNIT (Include Area Code) INACTIVE DUTY TRAINING PAY? 

() □ YES ~NO 
17A. ARE YOU CURRENTLY ACTIVATED ON FEDERAL 17B. DATE OF ACTIVATION: 17C. ANTICIPATED SEPARATION DATE: 
ORDERS WITHIN THE NATIONAL GUARD OR RESERVES? (MM,DD,YYYY) (MM,DD,YYYY) 

[JvEs ~NO /ff "Yes," complete Items 178 & 17C) 
Month Day Year Month Day Year 

- - - -
18A. HAVE YOU EVER BEEN A PRISONER OF WAR? From: To: 

0vES ~NO (ff "Yes," complete Item 188) 
Month Day Year Month Day Year 

- - - - -
SECTION 111: SERVICE PAY 

19A. DID/DO YOU RECEIVE ANY TYPE OF SEPARATION/SEVERANCE/RETIRED PAY? 19B. LIST AMOUNT (If known) 19C. LIST TYPE (If known) 

□ YES ~NO (If "Yes," complete Items 19B and 19G} 

IMPORTANT: Submission of this application constitutes an election of VA compensation in lieu of military retired pay if it is determined you are entitled to 
both benefits. If you are entitled to receive military retired pay, your retired pay may be reduced by the amount of any VA compensation that you are 
awarded. VA will notify the Military Retired Pay Center of all benefit changes. Receipt of military retired pay or Voluntary Separation Incentive (VSI) and VA 
compensation at the same time may result in an overpayment, which may be subject to collection. However, if you do not want to receive VA compensation 
in lieu of military retired pay, you should check the box in Item 20. Please note that if you check the box in Item 20, you will not receive VA compensation, 
if granted. 

□ 20, I want military retired pay instead of VA compensation. 

MPORTANT: 
!You may elect to keep the training pay for inactive duty training days you received from the military service department. However, to be legally entitled to 
11<eep your training pay, you must waive VA benefits for the number of days equal to the number of days for which you received training pay. ln most 
·nstances, it will be to your advantage to waive your VA benefits and keep your training pay. 
If you waive VA benefits to receive training pay by checking the box in Item 21, VA will adjust your VA award to withhold future benefits equal to the total 
number of inactive duty for training days waived and at the monthly rate in effect for the fiscal year period for which you received training pay. Your normal 
VA rate will be restored when the sufficient numbers of days' benefits have been withheld. 

D 21. I elect to waive VA benefits for the days I accrued inactive duty training pay in order to retain my inactive duty 
raininn nav. 
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SECTION IV: DIRECT DEPOSIT INFORMATION 

#365 P . 00S/023 

e Department of Treasury requires all Federal benefit payments be made by electronic funds transfer (EFT), also called direct deposit Please attach a 
oided personal check or deposit slip or provide the information requested below in Items 22, 23 and 24 to enroll in direct deposit. If you do not have a 

nk account, you must receive your payment through Direct Express Debit MaslerCard. To requesl a Direcl Express Debit MasterCard you must apply at 
.usdirectexpress.com or by telephone at 1-800-333-1795. ff you elect not to enroll, you must contact representatives handling waiver requests for the 

De artment ol Treasu at 1-888-224-2950. The will encoura e our artici ation in EFT and address an uestions or concerns ou ma have. 

2. ACCOUNT NUMBER (Check the appropriate box and provide the account number, or simply write "Established" if you have a 
ir~eposit with VA) 

LJ Checking Dsavings □1 CERTIFY THAT I DO NOT HAVE AN ACCOUNT WITH A FINANCIAL 

Account No.: ESTABLISHED INSTITUTION OR CERTIFIED PAYMENT AGENT 

. NAME OF FINANCIAL INSTITUTION (Please providt1 the name of the bank 
where ou want our dir9Ct de osil 

4. ROUTING OR TRANSIT NUMBER (The first nine numbers located 
t the bottom left of our ch9Ck 

SECTION V: CLAIM CERTIFICATION AND SIGNATURE 
certify and authorize the release of information. I certify that the statements in this clocument are true and complete to the best of my knowledge. 
uthorize any person or entity, including but not limited to any organization, service provider, employer, or government agency, to give the Department of 
eterans AHairs any information about me, and I waive any privilege which makes lhe information confidential. 
certify I have received the notice attached to this application titled, Notice to Veteran/Service Member of Evidence Necessary to Substantiate a Claim 

for Veterans Disability Compensation and Related Compensation Benefits. 
certify I have enclosed all the information or evidence that will support my claim, to include an ldentiflcallon of relevant records available al a Federal 
acilily such as a VA medical center; OR, I have no information or evidence to give VA to support my claim; OR, I have checked the box in Item 25, 
ndicating that I do not want my claim considered for rapid processing in the Fully Developed Claim (FDC) Program because I plan lo submit further 
vldence in support of my claim. 
LTERNATE SIGNER: By signing on behalf of the claimant, I certify that I am a court-appointed representative; OR, an attorney in fact or agent authorized 

o act on behalf of a claimant under a durable power of attorney: OR, a person who is responsible for the care of the claimant, to include but not limited to a 
pouse or other relative; OR, a manager or principal oHicer acting on behalf of an institution which ls responsible for the care of an individual: AND. that the 
laimant is under the age of 18; OR, is mentally Incompetent to provide substantially accurate information needed to complete the form, or to certify that the 
tatements made on the form are true and complete; OR, is physically unable to sign this lorm, 
understand that I may be asked to confirm the truthfulness of the answers to the best of my knoWledge under penally of perjury. I also understand that VA 
ay request further documentation or evidence to 11erify or confirm my authorization to sign or complete an application on beha~ ol the daimant if 

essary. Examples of evidence which VA may request include: Social Security Number (SSN) or Taxpayer Identification Number (TIN); a certificate Of 

rder from a court with competent jurisdiction showing your authorily to act for the claimant with a judge's signature and date/time stamp; copy of 
ocumentalion showing appointment of fiduciary; durable power of attorney showing the name and signature of the claimant and your authomy as attorney 

in fact or agent; health care power of attorney, affidavit or notarized statement from an institution or person responsible for the care of the claimant 
indicatl the ca ci or res nsibili of care rovided· or an other documentation showin such authorization. 

5. The FDC Program is designed to rapidly process compensation or pension claims received w ith the evidence necessary to decide the claim. VA will 
utomatically consider a daim submitted on this form tor rapid processing under the FDC Program. Check the box below ONLY if you DO NOT want your 

~m considered for rapid processing under the FDC Program because you plan on submitting further evidence in support of your daim. 
U I DO NOT want my elalm considered •~ pld processing under the FDC Program because I plan to submit further evidence In support of my 

,· 

ER SIGNATURE (REQUIRED) 

SECTION VI: WITNESSES TO SIGNATURE 

6B. DATE SIGNED 
0J.01·2016 

7A. SIGNATURE OF WITNESS (If veteran sign8Ci above using an "X'7 78. PRINTED NAME AND ADDRESS OF WITNESS 

SA. SIGNATURE OF WITNESS (If veteran signed above using an "X") 28B. PRINTED NAME AND ADDRESS OF WITNESS 

SECTION VII: POWER OF ATTORNEY POA SIGNATURE 
I certify that the claimant has authorized the undersigned representative to fi le this supplemental claim on behalf of the claimant and that the claimant is 

ware and accepts the information provided in this document. I certify that the claimant has authorized the undersigned representative to state that the 
aimant certifies the truth and completion of the information contained in this documenl to the best of claimant's knowledge. NOTE: A POA's signature will 

not be accepted unless at the time of submission or this claim a valid VA Form 21-22, Appointment of Veterans Service Organization as Claimanrs 
Re resentative or VA Form 21-22a A lntment of Individual As Claimant's Re esentallve lndicalin the ro riate POA is of record with VA. 

9A. POA/AUTHORIZED REPRESENTATIVE SIGNATURE 98. DATE SIGNED 
03-01-2016 

PRIVACY ACT NOTICE: The lorm w,'I be used lo detemiine allowance 10 compensaijon bonefits (38 u.s.c. 6101 ). The respoo&es you submit are ccnsldered confid&r1ial (38 U.S.C. 5701). VA may disclose 
he inlormaoon lhat you provide. induding Social SecUllty numbers, oUlside VA if U,e disdosur9 is 8'.llhorized under ttoe Pl'ivacy Ac~ including lhe rooline 1.1$8$ ioonlified in the VA system of records, 

VA21122128, Compensation, Pension, Education, and Vocalional Rehabilitation and Employmem Reecrcs - VA, published in lhe Federal R9gisl..,. Tho requested info,malion Is considered relevant and 
-ssary to determine mnlCimum bene"ls under lhe raw. Information submitted is subject to ..,,ificatian lhrougt, computer matct>lng programs with other agencies. VA may make a ·rouVne use• disclosure for: 
Yil or criminal law enloreefflenl, congressional oommuriea~ons, epidemlologieal or research sWes, the coleelion ol money OW9d lo the United Stale$, migation In wtiicl> the United States Is a party or has 

inl8'86!, the administration of VA programs and delivetyof VA bent/its, veriHcation of identity &Pd statUI, and personnel Qdminill<atlon. Your obligatlcn to re,spond Is required in oroer to obtain or retain 
lll!ftls. lnformalion that yoo tu mist, may b8 utilized in compu:er matching p,ograms with otilef Federal or Slate agencies for lhe purpose of determining you, eligibility to receive VA benefits, as W91I as to 
•~ any amoum owed 10 the Uniled Slales by vinue of your participalioo in any b8'lefil program administered by lhe Oepallme,11 of Vele rans Affairs. Social Security lrlormatlon: You are required 10 provide 

he Social Security rllmber requKted undet 38 U.S.C. 5101(c)(1). VA may disclose Social Seoority r>Jfflber$ as authorized under lhe Privacy M, and, specifically may disclose lllem for pl.Wposes stated 

"· RESPONDENT BURDEN: We ll98d this Information 10 determine yoor eligibility tor compensation. Thie 38, UniIed Stat"6 Code, all OW$ us IO ask for lhls lntormation. We eslimate Thal you will neeci an average 
25 minutes 10 review the inslruc:II011s, find tt>e informatioo, and compl&le lllis form. VA camot cOllducl or sponsor a colleetion of intom,ation unless a valid 0MB C<lf\~of rumba, is dlsplayed. You are noI 
quired to respood 10 a collection of information If lhis number Is no1 displayed. Valid 0MB control numbefs can be located on the 0MB Internet Page ar www reginfp ggy[gybjif(do/PflAM•tO• If desired, yoo 
n call 1·800.827·1000 10 information on where 10 s8'ld oommenls or su e&1ions about tllis k><m. 
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DEPARTMENT OF VETERANS AFFAIRS 

VA Nashville Regional Office 

110 9th Ave. South 

Nashville, TN 37203 

 

E   D  

 

VA File Number 

4992 

 

Represented by: 

AMERICAN LEGION 

 

Rating Decision 

04/26/2016 

 

INTRODUCTION 

 

The records reflect that you are a veteran of the Gulf War Era and Peacetime. You served in the 

Army from July 31, 1975 to July 24, 1978 and from October 19, 1978 to October 31, 2003. You 

filed a claim for increased evaluation that was received on March 1, 2016. Based on a review of the 

evidence listed below, we have made the following decision(s) on your claim. 

 

DECISION 

 

1. Service connection for scar, left knee, status post arthrocospic surgery is granted with an 

evaluation of 0 percent effective April 24, 2004. 

 

2. Evaluation of mild degenerative changes with chronic pain left knee, status post partial left knee 

replacement, which is currently 10 percent disabling, is continued. 

 

3. Service connection for bilateral flat feet is denied. 

 

 

EVIDENCE 
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 DBQ Medical Opinion, received on April 09, 2016 

 VA 21-526EZ, Fully Developed Claim (Compensation), received on March 01, 2016 

 DBQ MUSC Foot Miscellaneous, received on April 09, 2016 

 DBQ MUSC Knee and Lower Leg, received on April 09, 2016 

 Service treatment records from July 31, 1975 to July 24, 1978 and from October 19, 1978 to 

October 31, 2003 

 DD-214 

 Military personnel records 

 VA medical records from  Medical Center 

 

 

REASONS FOR DECISION 

 

1. Service connection for scar, left knee, status post arthrocospic surgery as secondary to the 

service-connected disability of mild degenerative changes with chronic pain left knee, status 

post partial left knee replacement. 
 

Service connection for scar, left knee, status post arthrocospic surgery has been established as 

related to the service-connected disability of mild degenerative changes with chronic pain left 

knee, status post partial left knee replacement. 

 

A noncompensable evaluation is assigned from April 24, 2004, which is the date the VA  

Medical Center medical examination documents an old surgical scar of the left knee.  The recent 

VA examination confirms a scar still exists, and since this medical evidence in our custody we are 

able to go back on our effective date.  

 

 #1: A scar, located on your left lower extremity, measures 6.0 in² (38.7 cm²)superficial and linear. 

The scar is neither painful nor unstable.  

 

 

We have assigned a noncompensable evaluation for your scar, left knee, status post arthrocospic 

surgery based on: 

 • One or more linear scars  

 

Note: In every instance where the schedule does not provide a zero percent evaluation for a 

diagnostic code, a zero percent evaluation shall be assigned when the requirements for a 

compensable evaluation are not met. {38 CFR §4.31} 

 

An additional, separate compensable evaluation under Diagnostic Code 7804 is not warranted 

unless there is at least one scar that is painful or unstable. 

 

A higher evaluation is not warranted unless scars are considered disabling because of limitation of 

function of the affected part. 
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2. Evaluation of mild degenerative changes with chronic pain left knee, status post partial 

left knee replacement currently evaluated as 10 percent disabling. 
 

The evaluation of mild degenerative changes with chronic pain left knee, status post partial left 

knee replacement is continued as 10 percent disabling. We reviewed the evidence received and 

determined your service-connected condition(s) hasn't/haven't increased in severity sufficiently to 

warrant a higher evaluation.  We received your medical evidence which discusses the symptoms of 

your medical condition.  

 

We have assigned a 10 percent evaluation for your left knee based on: 

 • Painful motion of the knee (38 CFR §4.59 allows consideration of functional loss due to painful 

motion to be rated to at least the minimum compensable rating for a particular joint. Since you 

demonstrate painful motion of the knee, the minimum compensable evaluation of 10 percent is 

assigned)  

 

Additional symptom(s) include: 

 • X-ray evidence of degenerative arthritis 

 

The provisions of 38 CFR §4.40 and §4.45 concerning functional loss due to pain, fatigue, 

weakness, or lack of endurance, incoordination, and flare-ups, as cited in DeLuca v. Brown and 

Mitchell v. Shinseki, have been considered and applied under 38 CFR §4.59. 

 

A higher evaluation of 20 percent is not warranted for degenerative arthritis unless the evidence 

shows: 

 • X-ray evidence of involvement of two or more major joints or two or more minor joint groups, 

with occasional incapacitating exacerbations. 

 

Additionally, a higher evaluation of 20 percent is not warranted for limitation of flexion of the 

knee unless the evidence shows: 

 • Limitation of flexion of 16 to 30 degrees. 

 

3. Service connection for bilateral flat feet. 
 

Service connection may be granted for a disability which began in military service or was caused 

by some event or experience in service.  Service connection for bilateral flat feet is denied since 

this condition neither occurred in nor was caused by service.  The evidence does not show an 

event, disease or injury in service.  Your service treatment records do not contain complaints, 

treatment, or diagnosis for this condition.  We did not find a link between your medical condition 

and military service. We received your medical evidence which discusses the symptoms of your 

medical condition.  

 

The VA medical opinion found no link between your diagnosed medical condition and military 

service.  The VA examiner opined that your foot condition is less likely than not (less than 50% 
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probability) incurred in or caused by the claimed in-service injury, event or illness.   The VA 

examiner provided a rationale stating service treatment records were reviewed, and a single entry 

for acute right foot pain was located with negative x-ray from 1980; and a single episode of acute 

left foot pain was located with negative x-ray from 1993.  There is also a mention of big toe pain in 

1997. There is no notation of pes planus or plantar fasciitis located in the veteran's STRs. There is 

no indication that there was a chronic or intermittent foot condition in the service.   

 

 

REFERENCES: 

 

Title 38 of the Code of Federal Regulations, Pensions, Bonuses and Veterans' Relief contains the 

regulations of the Department of Veterans Affairs which govern entitlement to all veteran benefits.  

For additional information regarding applicable laws and regulations, please consult your local 

library, or visit us at our web site, www.va.gov. 
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0MB Approved No 2901kl791 
Re$ponden1 Burde,: 30 111nmes 
E sra1ion Date: 0913()/20 18 

Department of Veterans Affairs NOTICE OF DISAGREEMENT 
A CLAIMANT OR HIS OR HER DULY APPOINTED REPRESEN~ATIVE MAY FILE 
NOTICE EXPRESSING THEIR DISSATISFACTION OR DISAGREEMENT WTH AN 
ADJUDICATIVE DETERMINATION BY THE VA REGIONAL OFFICE. A DESIRE TO 
CONl EST THI:. RE.SULT 'MLL CONSTITUTE A NOTICE OF DISAGREEMENT 
(NOD.) WHILE SPECIAL WORDING IS NOT REQUIRED. ~HE NOD MUST BE IN 
TERMS WHICH CAN BE REASONABLY CONSTRUED AS DISAGREEMENT WITH 
THAT DETERMINATION AND A DESIRE FO~ APPELLATE REV1EW. (AUTHORITY: 
38 u.s.c. 7105) 

(DO NOT WRI IN THIS SPACE) 

TO FILE A VALID NOD. THERE IS A TIME LIMIT OF ONE YEAR FROM THE DATE 
VA MAILED THE NOTIFICATION OF THE DECISION TO THE CLAIMANT. FOR 
CONTESTED C\AIMS INCLUDING CLAIMS OF' APPORTIONMENT, THIS TIME 
LIMIT IS 60 DAYS FROM THE DATE VA MAILED THE NOTIFICATION OF THE 
DECISION TO THE CLAIMANT. 

(VA DA TE STAMP) 

NOTE: You can either complete the form onllne or by hand. Please print Information using blue or black ink, neatly. and legibly to help process the form. 

PART 1- PERSONAL INFORMATION 
1. VETERAN'S NAME (F;,,r middlt: inilla/, last) 

111 -- -- -·- □ DL _______________ ~ 
2. VETERAN'S SOCIAL SECURITY NUMBER 3, VA FILE NUMBER 

- C/CSS • L ____ IDDDEI 
CLAIMANT'S PERSONAL INFORMATION 

4. CLAIMAN 'S NAME (Flm middle mtlial, lost) 

101 
5, CURRENT MAILING ADDRESS (Number and street arruro/ route, P.O. Bax, City, State, ZIP Code ond Country) 

No. & 
Street If -- - - - -- -- - -- -- - ~-- --

AptJU,lt Number .I _....,_,, ____ ,__.I City L ________________ _J 

State/Province - Country -
ZIP Code/Postal Code - ... 1 ........ ____ .....___ 

6. PREFERRED TELEPHONE NUMBER (lnclud~ Area Code) "· PREFERRED E-MAIL ADDRESS ----
PART II • TELEPHONE CONTACT 

8, WOULD YOU LIKE TO RECEIVE A TELEPHONE CALL OR E-MAIL FROM A REPRESENTATIVE AT YOUR LOCAL REGIONAL OFFICE 
REGARDING YOUR NOD? 

(I/you ansirertd "Yes," VA will make up to rwo auempts to call you betireen 8:00 a.m. and 4:30 p,m. local nme ai the te/epho11e number r1r1d 
time period you ~e/.,ct below PleaJe select "P 10 ,,..o l!n,e p,riods J'nu are available to receiYe a pl,one cal/.) 

0 8:00 a.m. - 10 00 e.m. ~ 10:00 a.m. - 12:30 p.m. 0 12:30 o,m. • 2:00 p.m. ~ 2:00 p.m. - 4:30 p.m, 

Phone number I can be reached at the above cl1ecked time: 

PART Ill • APPEAL PROCESS ELECTION 

9. SELECT ONE OF THE APPEALS 0 ROCESSING METHODS BELOW (See Specific Instructions. Page 2. Part Ill for addilional information) 

181 Decision Re-.iew Officer (DRO) Review Process 

D Traditional Appellate Review Process 

VA FORM 21-0958 
SEP 2015 

SUPERSEDES VA FORM 21·0958. JA'II 2015, 
li'MICH IMLL NOT BE USED. 

Page3 

Case: 20-1321      Document: 89     Page: 53     Filed: 09/22/2020



VA Claims Intake Genier, Newnan, GA- 0111292016 

2016/11 / 29 14:2 5:26 3 /3 

VETEl<AN'SSSN ----i I 
PART IV • SPECIFIC ISSUES OF DISAGREEMENT 

10, NOTIFICATION/DECISION LETTER DATE 

~~a~agi~ I 
11, PLEASE UST EACH SPECIFIC ISSUE OF DISAGREEMENT AND NOTE THE AREA OF DISAGREEMENT. IF YOU DISAGREE ON THE 

EVALUATION OF A CISABIUTY, SPECIFY PERCENTAGE EVALUATION SOUGHT, IF KNOWN. PLEASE UST ONLY ONE CISABILITY 
IN EACH BOX. YOU MAY ATTACH ADDITIONAL SHEETS IF NECESSARY. 

A. s~lflc Issue of Dlaanl"ffmfflt 8 , Area of Oisanreement C, Porcentane 1%1 Evaluation Souoht 1/f kitownl 

M1L:) DEGENERAT1VE CHANGES WITH D Service Connection SEEKING RAT ING INCREASE OF 
CHRONIC PAIN IN LEFT KNEE D Effective Date of Awa·d 30% OR HIGHER. 

~ Evaluation of Disabiflty 

D Other (Please spe-,Jy be/01;~ 

D Service Connection 
D Effect ve Dale of Awa·d 

D Evaluation of Disability 

D Other (f'l~u,e siw,ify b<lmv) 

D Service Connection 

D Effective Dale of Award 

D Evaluation of Disability 

D Other (Please specify beltrw) 

D Service Connection 

D Effective Date of Award 

D Evaluation of Disablllty 

D Other (P/e(ISe specify below) 

D Servi~ Co'lneciion 

D Effective Date of Awe•d 

D Evaluation of Disability 

D Other (Please specify below) 

12A. IN THE SPACE BELOW, OR ON A SEPARATE PAGE. PLEASE EXPLAIN WHY YOU FEEL WE INCORRECTLY DECIDED YOUR CLAIM, 
AND LIST A.NY DISAGREEMENT(S) NOT COVERED ABOVE: 

CHRONIC CONDITION THAT IIAD F'ROGRED!JIVLY GOTTEN WORSE !\ND Hl\S CAUSED VET TO UNDERGO A 
:ARTIAL KNEE REPLACEMENT IN 2015. THIS WARRANT; 13 MONTHS AT 100% AND A MINIMUM 30% 

e!.VALUATION · St~ CAVC lkas1,1 '"' flt '' 1111 ot~ 
11 case. 

12B. DID "OU ATTACH ADDITIONAL PAGES TO THIS NOD? 

/ Ovts 18:]No (I/so, haw many?) 

PART V • CE~TIFICA TIO~D SIGNATURE 

I CERTIFY THAT THE STATEMENTS ON THIS FORM ARE Tj# A'I.JO c¢RECT TO THE BEST OF MY KNO\/IA.EDGE AND BELIEF. 

13A. SIGNATURE ~/ 13B[ PJ,1dD( 6 
Robin Hood, Esq. POA CODE: "ANT' 

PENAL TY: THE LAW PROVIDES SEVERE PENAL Tit: rz.,H INCLUOE A FINE, IMPRISONMENT, OR BOTH, FOR THE WILLFUL 
SUBMISSION OF ANY STA"TENENT OR EVIDENCE F AlERIAL FACT, KNOWING IT TO BE FALSE. 

VA FORM 21-<1958, SEP 2015 Page-4 

Case: 20-1321      Document: 89     Page: 54     Filed: 09/22/2020



HLR Informal Conference Worksheet 

Date: 07/27/2018 
Claimant's Name: EIII ~ 
File Number:-
POA: Robin Hood, Attorney 
Higher-level Reviewer: Sandra Tow 

~ I certify I read the following statement to the claimant and/or representative: 

"VA will conduct one informal conference during a higher-level review for the sole 
purpose of allowing the claimant or representative to identify any errors of law or 
fact in a prior decision. 

I will document any arguments of fact or law presented by you and/or your 
representative. The informal conference is not for submission of evidence or 
introduction of facts not present prior to your election for higher-level review. If 
you have additional evidence that you would like to submit for review by VA, you 
may fi le a supplemental claim after VA issues notice of our decision on your 
request for higher-level review." 

Instructions: Provide a summary of the discussion by listing the issue, prior decision 
date, and all errors of fact or law identified by the claimant and/or representative. Do 
not include any new evidence or facts that present at the time of the prior decision. 

Issue: Entitlement to a 13 month convalescent period under DC 5055 for partial knee 
replacement. 

Prior Decision Date: 09/10/2015 

Identified Error(s) of Law or Fact: 

Attorney is appealing the fact the Hudgens Court decision regard ing the ambiguity of 
the rating schedule concerning the assignment of 13 month convalescent periods for 
knee replacements (partial and total) wasn't final until 2016. He stated the manual 
guidance that claims for partial knee replacements received on or after July 16, 2015 
are not entitled to the 13 month convalescent period is erroneous. 

1 
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Higher Level Reviewer Signature: Date: 

S~D. 7i~DKO July 27, 2018 
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DEPARTMENT OF VETERANS AFFAIRS
Veterans Benefits Administration 

Regional Office 
 
 
 

E  D  
 

VA File Number 
 4992 
 

Represented By: 
ROBIN E HOOD 
Rating Decision 

07/27/2018 
 

 
INTRODUCTION

 
As a result of the enactment of the Veterans Appeals Improvement and Modernization Act of
2017 (Public Law 115-55), the Department of Veterans Affairs (VA) is required to change its
current appeals process. Under the authority of Public Law 115-55, VA created the Rapid
Appeals Modernization Program (RAMP) to provide Veterans with the earliest possible
resolution of their claims. You have chosen to participate in RAMP, and you selected to have
your claim reviewed under the Higher-Level Review lane option.
 
The records reflect that you are a veteran of the Gulf War Era and Peacetime. You served in the
Army from July 31, 1975, to July 24, 1978 and from October 19, 1978, to October 31, 2003. We
received your request for higher-level review on May 10, 2018. Based on the review and the
evidence listed below, we have made the following decision(s).
 
Please note: The evidentiary record closed upon receipt of your election for higher-level review.
VA received additional evidence after your election that was not considered as part of this
decision. If you would like VA to consider this evidence, you may submit a supplemental claim
at any time; however, VA must receive your application within one year of the date of notice of
this decision to preserve your right to receive the maximum possible benefit.
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DECISION
 

Evaluation of mild degenerative changes with chronic pain left knee, status post partial left knee
replacement (previously rated under DC 5257), which is currently 10 percent disabling, is
continued.
 
 

EVIDENCE
 

● DBQ MUSC Knee and Lower Leg, received on April 09, 2016
● VA medical records from  Medical Center were not found
● Prior Rating Decisions dated September 10, 2015 and April 26, 2016
● Statement attached to the Notice of Agreement received November 29, 2016
● VA Form 21-526EZ Application for Disability Compensation and Related

CompensationBenefits received on July 16, 2015
● Operative report from the  Knee and Orthopedic Centers dated March 5, 2015 to

March 26, 2015
● RAMP Opt-in Election received May 10, 2018
● Appeal Withdrawal Letter dated July 11, 2018
● Higher Level Review Informal Conference held July 27, 2018

 
 

REASONS FOR DECISION
 

Evaluation of mild degenerative changes with chronic pain left knee, status post partial left
knee replacement (previously rated under DC 5257) currently evaluated as 10 percent
disabling.
 
The rating schedule is primarily a guide in the evaluation of disability resulting from all types of
diseases and injuries encountered as a result of or incident to military service. An increase in the
evaluation assigned for a disability is warranted when the average impairment in earning
capacity resulting from such diseases and injuries in civil occupations has increased and the
disability picture meets the criteria required for a higher rating. (specified under 38 C.F.R. §§
4.1, 4.7).
 
The evaluation of degenerative changes left knee with partial left knee replacement is continued
as 10 percent disabling as the current evidence fails to show your condition warrants a higher
evaluation. You were previously assigned a temporary 100 percent evaluation for your partial
left knee replacement surgery from March 26, 2015 to July 1, 2015. You requested 13 months
convalescence for a knee replacement. However, you underwent a left knee resurfacing with
patelloplasty which inserted tibia and femoral components with bone cement. This was not a
total knee replacement which would have allowed us to grant the temporary 100 percent for 13
months and then continue the evaluation at 30 percent like you had requested. Based on the
informal conference with your attorney, he provided legal arguments that you were entitled to
the 100 percent for the 13 months based on a partial replacement because of the Hudgens v.
McDonald court decision regarding the ambiguity in the rating scedule prior to the 2016 court
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decision. Our guidance regarding this issue states: If a claim for evaluation of a partial knee
replacement was filed and decided on or after July 16, 2015, then do not assign an evaluation
under 38 CFR 4.71a, DC 5055. Explanation: Effective July 16, 2015, 38 CFR 4.71a was revised
to clarify in a note that the provisions of 38 CFR 4.71a, DC 5055 apply only to total knee
replacement.
 
Your claim for temporary total evaluation was received on July 16, 2015 and our guidance does
not allow for a 13 month convalescence period for the partial knee repalcement.
 
Favorable findings identified in this decision: None
 
Laws and regulations applicable to this issue:  
38 C.F.R. §3.159 Department of Veterans Affairs assistance in developing claims.  
38 C.F.R. §4.1 Essentials of evaluative rating.  
38 C.F.R. §4.7 Higher of two evaluations.  
38 C.F.R. §4.10 Functional impairment.  
38 C.F.R. §4.71a (diagnostic code 5055) Schedule of ratings—musculoskeletal system.  
38 C.F.R. §4.71a (5257) Schedule of ratings-musculoskeletal system  
38 C.F.R. §4.71a (5260) Schedule of ratings-musculoskeletal system  
38 C.F.R. §4.71a (5261) Schedule of ratings-musculoskeletal system  
38 C.F.R. §4.40 Functional loss  
38 C.F.R. §4.45 The joints.  
38 C.F.R. §4.59 Painful motion.
 
 

REFERENCES:

Title 38 of the Code of Federal Regulations, Pensions, Bonuses and Veterans' Relief contains the
regulations of the Department of Veterans Affairs which govern entitlement to all veteran
benefits. For additional information regarding applicable laws and regulations, please consult
your local library, or visit us at our website, www.va.gov.
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No. 20-1321

United States Court of Appeals
for the Federal Circuit

                                                

NATIONAL ORGANIZATION OF VETERANS’ ADVOCATES, INC.,
Petitioner,

v.

SECRETARY OF VETERANS AFFAIRS,
Respondent.

                                                

Petition for Review of Changes to Department of Veterans Affairs Manual M21-1
Pursuant to 38 U.S.C. § 502.

DECLARATION OF DIANE BOYD RAUBER

I, Diane Boyd Rauber, declare as follows:

1. I am the Executive Director of the National Organization of Veterans’ 

Advocates, Inc. (NOVA). I make this declaration based on personal knowledge,

except where stated on information and belief. The information contained herein is 

applicable today and was applicable at the time NOVA filed its petition for review 

in this case on January 3, 2020.
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2. I have been the Executive Director of NOVA since May 2016.  I was 

the Executive Director of NOVA at the time NOVA filed its petition for review in 

this case on January 3, 2020.

3. NOVA is a not-for-profit national organization of attorneys and other 

qualified members who act as advocates for veterans seeking disability benefits 

through the federal veteran benefits system administered by the Department of 

Veterans Affairs (VA).

4. NOVA has several categories of members: attorneys (including private, 

legal aid, and law school clinic), agents, law office staff (including paralegals and 

assistants), law students, and representatives from VA-accredited veteran service 

organizations.  More than 100 of NOVA’s individual members are themselves 

veterans of the United States military who have sought or may seek disability 

benefits from VA.

5. NOVA’s purpose is to assist veterans and their advocates in seeking 

disability benefits from VA, including through challenges to adverse decisions by 

VA’s regional adjudicators and by the Board of Veterans’ Appeals.  NOVA’s 

purpose is reflected in NOVA’s Mission Statement, which contains the following 

core tenets:

To develop through research, discussion, and the exchange of 
information a better understanding of federal veterans benefits law and 
procedure;
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To develop and encourage high standards of service and representation 
for all persons seeking benefits through the federal veterans benefits 
system and in particular those seeking judicial review of denials of 
veterans benefits;

To conduct and cooperate in the conduct of courses of study for the 
benefit of its members and others desiring to represent persons seeking 
benefits through the federal veterans benefits system;

To provide opportunity for the exchange of experience and opinions 
through discussion, study, and publications; and

To do all and everything related to the above and in general to have all 
the powers conferred upon a corporation by the District of Columbia.

A true and correct copy of NOVA’s mission statement, as reflected in NOVA’s 

Bylaws (effective November 1, 2019), is attached hereto as Exhibit A.

6. In accordance with its mission, NOVA often engages in policy 

advocacy with Congress and VA directly on legislation, regulations, and other policy 

matters that implicate NOVA’s goal of helping both veterans and their advocates.  

As one of many examples, NOVA submitted comments to VA in connection with 

the proposed rulemaking that precipitated M21-1 Manual Section III.iv.4.A.6.d,

which governs disability ratings under Diagnostic Code 5257 and is being 

challenged in this case.  See NOVA, Comment Letter on Proposed Rule Schedule 

for Rating Disabilities; Musculoskeletal System and Muscle Injuries (Oct. 2, 2017), 

https://www.regulations.gov/document?D=VA-2017-VBA-0016-0012.  NOVA 

also often participates as an amicus curiae in cases raising issues governing veterans 

benefits.  See, e.g., NOVA Amicus Brief, Kisor v. Wilkie, 139 S. Ct. 2400 (2019) 
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(No. 18-15), 2019 WL 423415; NOVA Amicus Brief, Gray v. Wilkie, 139 S. Ct. 

2764 (2019) (No. 17-1679), 2018 WL 6929705.

7. In addition, NOVA regularly files petitions for review in the U.S. Court 

of Appeals for the Federal Circuit under 38 U.S.C. § 502 to directly challenge 

unlawful VA agency action. See, e.g., Nat’l Org. of Veterans’ Advocates, Inc. v. 

Sec’y of Veterans Affairs, 927 F.3d 1263 (Fed. Cir. 2019); Nat’l Org. of Veterans 

Advocates, Inc. v. Sec’y of Veterans Affairs, 809 F.3d 1359 (Fed. Cir. 2016); Nat’l

Org. of Veterans Advocates, Inc. v. Sec’y of Veterans Affairs, 725 F.3d 1312 (Fed. 

Cir. 2013); Nat’l Org. of Veterans Advocates, Inc. v. Sec’y of Veterans Affairs, 710 

F.3d 1328 (Fed. Cir. 2013); Nat’l Org. of Veterans’ Advocates, Inc. v. Sec’y of 

Veterans Affairs, 669 F.3d 1340 (Fed. Cir. 2012); Nat’l Org. of Veterans’ Advocates, 

Inc. v. Sec’y of Veterans Affairs, 476 F.3d 872 (Fed. Cir. 2007); Nat’l Org. of 

Veterans’ Advocates, Inc. v. Sec’y of Veterans Affairs, 330 F.3d 1345 (Fed. Cir. 

2003); Nat’l Org. of Veterans’ Advocates, Inc. v. Sec’y of Veterans Affairs, 314 F.3d 

1373 (Fed. Cir. 2003); Nat’l Org. of Veterans’ Advocates, Inc. v. Sec’y of Veterans 

Affairs, 260 F.3d 1365 (Fed. Cir. 2001).  NOVA’s overarching purpose in these cases 

is to promote pro-veteran policies, to ensure that veterans are treated fairly and 

receive the benefits they are due under law, and to enhance the ability of veterans’ 

advocates to advance veterans’ rights in proceedings before VA and the federal 

courts.
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8. NOVA’s standing under Article III to challenge VA rules in the Federal 

Circuit was considered and resolved in Disabled American Veterans v. Gober, 234 

F.3d 682, 689-90 (Fed. Cir. 2000), a case in which NOVA was a petitioner along 

with other veterans organizations.  To my knowledge, NOVA’s standing has not 

been challenged by VA or by the Court since Gober was decided.

9. In this case, NOVA is challenging two M21-1 Manual provisions 

governing knee disabilities: Section III.iv.A.6.a, which governs disability claims 

under Diagnostic Code (DC) 5055, and Section III.iv.A.6.d, which governs disability 

claims under DC 5257.  These Manual provisions frequently reduce the disability 

ratings assigned by VA’s regional officers to veterans—including veterans who are 

members of NOVA—suffering from knee disabilities, which in turn reduces the 

disability benefits VA will award to those veterans.  These provisions also make it 

more difficult for veterans’ advocates—including advocates who are members of 

NOVA—to successfully obtain benefits on behalf of veterans suffering from knee 

disabilities that fall within DC 5055 or 5257.  NOVA thus has a substantial interest 

in challenging the validity of these provisions.

10. Since this Court’s briefing order on September 15, 2020, I have heard 

from a substantial number of NOVA members who are directly and adversely 

affected by the M21-1 Manual provisions being challenged in this case.  Those 

members include veterans who are hampered in their ability to obtain benefits under 
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those Manual provisions, as well as veteran advocates who are losing attorneys’ fees 

as a result of their clients’ inability to obtain benefits under those Manual provisions.  

If NOVA prevails in its challenge to these Manual provisions, these members will 

directly benefit.  Some of these members are filing declarations in support of 

NOVA’s standing in this case.

11. To fulfill its purpose and achieve its mission, NOVA devotes 

substantial staff, administrative, and financial resources to developing and providing 

Continuing Legal Education (CLE) and other informational sessions about pertinent 

topics in veterans benefits law.  Since the Knee Rules took effect, NOVA has hosted 

multiple CLE and training sessions, which frequently include information about the 

M21-1 Manual and its provisions, as well as about the veterans benefits process.  

NOVA organized and funded these sessions with its own limited resources.  These 

training sessions, in turn, generate funding for NOVA in the form of attendance fees.

12. NOVA also offers its members regular updates about revisions to the 

Manual so that they can stay up-to-date on the VA’s many Manual changes and how 

those changes affect their representation and advocacy of veterans seeking disability 

benefits.  As part of this service, NOVA’s members have the option of subscribing 

to updates that are circulated approximately twice a month via email and that detail 

the VA’s recent Manual changes.  To prepare those updates, NOVA reviews all 

Case: 20-1321      Document: 89     Page: 66     Filed: 09/22/2020



changes VA has made to the Manual since the last update and summarizes those 

changes in writing. This is a time-intensive effort. 

13. NOV A staff reviewed each of the Knee Rules at issue in this case, 

summarized those rules in writing, and circulated that summary to our members who 

subscribe to the update service. This required NOV A to spend time and attention on 

the Knee Rules that would otherwise have been spent pursuing NOV A's mission in 

other ways. On December 1, 2016, NOVA prepared and circulated an update 

summarizing changes to Manual Section IIl.iv.4.A.3.e, the Knee Replacement Rule. 

On April 24, 2018, NOVA prepared and circulated an update summarizing changes 

to Manual Section III.iv.4.A.6.d, the Knee Joint Stability Rule. 

14. NOVA has also provided training to its members on how to identify 

and follow Manual changes-which can be frequent and extensive. 

* * * * * 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on September 2 2., 2020. 
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EXHIBIT A
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No. 20-1321 

United States Court of Appeals 
for the Federal Circuit 

NATIONAL ORGANIZATION OF VETERANS' ADVOCATES, INC., 

Petitioner, 

V. 

SECRETARY OF VETERANS AFFAIRS, 

Respondent. 

Petition for Review of Changes to Department of Veterans Affairs Manual M21-1 
Pursuant to 38 U.S.C. § 502. 

DECLARATION OF MICHAEL R. REGIS 

I, Michael R. Regis, declare as follows: 

1. I am an attorney licensed to practice law in Maryland. I make this 

declaration based on personal knowledge. 

2. I am a member of the National Organization of Veterans' Advocates, 

Inc. (NOVA). I have been a member of NOVA since 2018. I was a member of 

NOVA at the time NOVA filed its petition for review in this case on January 3, 2020. 

3. I am a veteran of the United States Air Force. I served from February 

1983 to March 2003 and retired honorably from the U.S. Armed Forces. 
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4. During my service in the Air Force, I injured both knees and was 

diagnosed through MRI with bilateral knee degenerative joint disease. I am 

currently service connected for both knees under Diagnostic Code (DC) 5260. 

5. Because of bone-on-bone contact, I have received Synvisc injections 

twice a year since approximately 2014 in both knees. I have also been diagnosed 

with laxity of right knee and, per a 2016 VA compensation and pension examination, 

diagnosed with anterior right knee instability and with anterior left knee instability. 

6. I have received a 10% disability rating for degenerative joint disease in 

my right knee and a 10% disability rating for degenerative joint disease in my left 

knee, under Diagnostic Codes (DC) 5260. My case is currently on remand from the 

Board of Veterans' Appeals (Board) for an increased right knee rating. On February 

26, 2020, the Board remanded my right knee claim based on my entitlement to an 

initial rating in excess of 10% service-connected right knee, but the Board failed to 

grant a separate right knee rating based on knee instability. The Board has remanded 

the claim back to the VA regional office for development. 

7. On remand, I seek a separate right knee anterior instability rating under 

DC 5257 as well as the maximum rating allowed for degenerative joint disease, and 

loss of range of motion in both the flexion (DC 5261) and extension (DC 5260) of 

both knees. Pending jurisdictional issues, I am also seeking a separate left knee 

anterior instability rating under DC 5257 as well as the maximum rating allowed for 
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degenerative joint disease, and loss of range of motion in both the flexion and 

extension of both knees. 

8. VA will assess my pending claims to entitlement to benefits for my 

knee joint instability under M2 l- l Manual Section III.iv .4.A.6.d, which governs DC 

5257. As NOV A has explained in its petition, the knee joint stability provision in 

Section III.iv.4.A.6.d is prone to measurement errors and undercompensates 

veterans like me for the actual, functional loss we have suffered. I am adversely 

affected by Section IIl.iv.4.A.6.d's arbitrary, capricious, and unlawful interpretation 

of DC 5257. 

9. If NOV A's challenge to Section III.iv.4.A.6.d succeeds in this case, I 

will directly benefit from the challenge because I will be able to be more likely obtain 

separate knee disability ratings under DC 5257. 

10. Based on my knowledge of this case, NOVA has Article III standing to 

represent my interests. But if the Court concludes otherwise, I would welcome the 

opportunity to join this case as a co-petitioner or intervenor, because my own legal 

interests are directly implicated by NOV A's challenge. If permitted to do so, I would 

be willing to join all of the briefing and argument presented to the Court on NOV A's 

behalf, without any need to file additional briefs or participate in oral argument. 

* * * * * 
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I declare under penalty of perjury that the foregoing is true and correct. 

Executed on September 18, 2020. 

Wt4½~ , 
Michael R. Regis 
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No. 20-1321 

United States Court of Appeals 
for the Federal Circuit 

NATIONAL ORGANIZATION OF VETERANS' ADVOCATES, INC., 

Petitioner, 

V. 

SECRETARY OF VETERANS AFFAIRS, 

Respondent. 

Petition for Review of Changes to Department of Veterans Affairs Manual M21-1 
Pursuant to 38 U.S.C. § 502. 

DECLARATION OF ANDREW TANGEN 

I, Andrew Tangen, declare as follows: 

1. I am an attorney licensed to practice law in the State of Illinois. I make 

this declaration based on personal knowledge. 

2. I am a member of the National Organization of Veterans' Advocates, 

Inc. (NOV A). I have been a member of NOV A since 2017. I was a member of 

NOV A at the time NOV A filed its petition for review in this case on January 3, 2020. 

3. I am a veteran of the United States Navy, wherein I separated at the 

rank of Lieutenant Commander. During my service, I deployed in support of Counter 
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Terrorism Operations, Counter Piracy Operations, and Counter Narcotics 

Operations, including deployments to the Middle East and Afghanistan. 

4. During my service in the military, I injured my knees on several 

occasions during dismounted patrols in the mountains of Afghanistan, while 

conducting small boat operations in support of Counter Piracy, and boarding ships 

in a non-compliant setting in support of Counter Piracy and Counter Narcotics 

Operations. 

5. On September 21, 2018, I received a 10% disability rating from the 

Department of Veterans Affairs (VA) for the instability in both of my knees pursuant 

to Diagnostic Code (DC) 5257. This rating dictates the amount of disability benefits 

I can receive from VA. The rating determination was governed by M21-1 Manual 

Section III.iv.4.A.6.d, which prescribes a restrictive framework for VA regional 

office adjudicators to use in assigning disability ratings under DC 5257 based on 

measurements of joint translation. I am therefore directly and adversely affected by 

Section III.iv.4.A.6.d. 

6. If NOV A's challenge to Section III.iv.4.A.6.d succeeds in this case, I 

will directly benefit because I will be able to seek and obtain a more favorable 

disability rating under DC 5257 and, accordingly, an increase in disability benefits. 

7. Additionally, in my practice, I regularly represent veterans seeking 

disability benefits-including benefits for knee disabilities under both DC 5055 and 
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5257-pro bono. In cases in which I am able to obtain benefits for my clients that 

have been wrongfully denied by VA, I regularly seek fees under the Equal Access 

to Justice Act. Both of the Manual provisions challenged by NOV A in this case 

undermine my ability to prevail on behalf of those clients, and therefore prevent my 

ability to obtain fees. 

8. Based on my knowledge of this case, NOVA has Article III standing to 

represent my interests. But if the Court concludes otherwise, I would welcome the 

opportunity to join this case as a co-petitioner or intervenor, because my own legal 

interests are directly implicated by NOV A's challenge. If permitted to do so, I would 

be willing to join all of the briefing and argument presented to the Court on NOV A's 

behalf, without any need to file additional briefs or participate in oral argument. 

* * * * * 

I declare under penalty of per·ury that# £ regoing is true and correct. 
I / I I I I 

Executed on September 18, 2020. / f /' 
·~ '"/~~:,~~~/··· . -· 

{ 
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