
 

5 U.S.C. § 552(a)(1) (2) 

§ 552. Pu lic in or ation  agenc  rules  o inions  orders  records  and 
roceedings 

(a) Each agency shall make available to the public information as follows: 

(1) Each agency shall separately state and currently publish in the Federal 
Register for the guidance of the public— 

(A) descriptions of its central and field organization and the established 
places at which, the employees (and in the case of a uniformed service, the 
members) from whom, and the methods whereby, the public may obtain 
information, make submittals or requests, or obtain decisions; 

(B) statements of the general course and method by which its functions 
are channeled and determined, including the nature and requirements of all 
formal and informal procedures available; 

(C) rules of procedure, descriptions of forms available or the places at 
which forms may be obtained, and instructions as to the scope and contents 
of all papers, reports, or examinations; 

(D) substantive rules of general applicability adopted as authorized by 
law, and statements of general policy or interpretations of general 
applicability formulated and adopted by the agency; and 

(E) each amendment, revision, or repeal of the foregoing. 

Except to the extent that a person has actual and timely notice of the terms 
thereof, a person may not in any manner be required to resort to, or be adversely 
affected by, a matter required to be published in the Federal Register and not so 
published.  For the purpose of this paragraph, matter reasonably available to the 
class of persons affected thereby is deemed published in the Federal Register 
when incorporated by reference therein with the approval of the Director of the 
Federal Register. 

(2) Each agency, in accordance with published rules, shall make available for 
public inspection in an electronic format— 

(A) final opinions, including concurring and dissenting opinions, as well 
as orders, made in the adjudication of cases; 
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(B) those statements of policy and interpretations which have been 
adopted by the agency and are not published in the Federal Register; 

(C) administrative staff manuals and instructions to staff that affect a 
member of the public; 

(D) copies of all records, regardless of form or format— 

(i) that have been released to any person under paragraph (3); and 

(ii)(I) that because of the nature of their subject matter, the agency 
determines have become or are likely to become the subject of 
subsequent requests for substantially the same records; or 

(II) that have been requested 3 or more times; and 

(E) a general index of the records referred to under subparagraph (D); 

unless the materials are promptly published and copies offered for sale.  For 
records created on or after November 1, 1996, within one year after such date, 
each agency shall make such records available, including by computer 
telecommunications or, if computer telecommunications means have not been 
established by the agency, by other electronic means.  To the extent required to 
prevent a clearly unwarranted invasion of personal privacy, an agency may 
delete identifying details when it makes available or publishes an opinion, 
statement of policy, interpretation, staff manual, instruction, or copies of 
records referred to in subparagraph (D).  However, in each case the justification 
for the deletion shall be explained fully in writing, and the extent of such 
deletion shall be indicated on the portion of the record which is made available 
or published, unless including that indication would harm an interest protected 
by the exemption in subsection (b) under which the deletion is made.  If 
technically feasible, the extent of the deletion shall be indicated at the place in 
the record where the deletion was made.  Each agency shall also maintain and 
make available for public inspection in an electronic format current indexes 
providing identifying information for the public as to any matter issued, 
adopted, or promulgated after July 4, 1967, and required by this paragraph to be 
made available or published.  Each agency shall promptly publish, quarterly or 
more frequently, and distribute (by sale or otherwise) copies of each index or 
supplements thereto unless it determines by order published in the Federal 
Register that the publication would be unnecessary and impracticable, in which 
case the agency shall nonetheless provide copies of such index on request at a 
cost not to exceed the direct cost of duplication.  Each agency shall make the 
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index referred to in subparagraph (E) available by computer 
telecommunications by December 31, 1999.  A final order, opinion, statement 
of policy, interpretation, or staff manual or instruction that affects a member of 
the public may be relied on, used, or cited as precedent by an agency against a 
party other than an agency only if— 

(i) it has been indexed and either made available or published as provided 
by this paragraph; or 

(ii) the party has actual and timely notice of the terms thereof. 

* * * 
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5 U.S.C. § 553 

§ 553. Rule aking 

(a) This section applies, according to the provisions thereof, except to the extent 
that there is involved— 

(1) a military or foreign affairs function of the United States; or 

(2) a matter relating to agency management or personnel or to public 
property, loans, grants, benefits, or contracts. 

( ) General notice of proposed rule making shall be published in the Federal 
Register, unless persons subject thereto are named and either personally served or 
otherwise have actual notice thereof in accordance with law. The notice shall 
include— 

(1) a statement of the time, place, and nature of public rule making 
proceedings; 

(2) reference to the legal authority under which the rule is proposed; and 

(3) either the terms or substance of the proposed rule or a description of the 
subjects and issues involved. 

Except when notice or hearing is required by statute, this subsection does not 
apply— 

(A) to interpretative rules, general statements of policy, or rules of agency 
organization, procedure, or practice; or 

(B) when the agency for good cause finds (and incorporates the finding and 
a brief statement of reasons therefor in the rules issued) that notice and public 
procedure thereon are impracticable, unnecessary, or contrary to the public 
interest. 

(c) After notice required by this section, the agency shall give interested persons 
an opportunity to participate in the rule making through submission of written data, 
views, or arguments with or without opportunity for oral presentation.  After 
consideration of the relevant matter presented, the agency shall incorporate in the 
rules adopted a concise general statement of their basis and purpose.  When rules 
are required by statute to be made on the record after opportunity for an agency 
hearing, sections 556 and 557 of this title apply instead of this subsection. 
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(d) The required publication or service of a substantive rule shall be made not 
less than 30 days before its effective date, except— 

(1) a substantive rule which grants or recognizes an exemption or relieves a 
restriction; 

(2) interpretative rules and statements of policy; or 

(3) as otherwise provided by the agency for good cause found and published 
with the rule. 

(e) Each agency shall give an interested person the right to petition for the 
issuance, amendment, or repeal of a rule. 
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28 U.S.C. § 2401 

§ 2401. Ti e or co encing action against United States 

(a) Except as provided by chapter 71 of title 41, every civil action commenced 
against the United States shall be barred unless the complaint is filed within six 
years after the right of action first accrues.  The action of any person under legal 
disability or beyond the seas at the time the claim accrues may be commenced 
within three years after the disability ceases. 

( ) A tort claim against the United States shall be forever barred unless it is 
presented in writing to the appropriate Federal agency within two years after such 
claim accrues or unless action is begun within six months after the date of mailing, 
by certified or registered mail, of notice of final denial of the claim by the agency 
to which it was presented. 

 

Case: 20-1321      Document: 11     Page: 37     Filed: 01/27/2020



 

 

 

 

 

TAB 4 
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38 U.S.C. § 502 

§ 502. Judicial re ie  o  rules and regulations 

An action of the Secretary to which section 552(a)(1) or 553 of title 5 (or both) 
refers is subject to judicial review.  Such review shall be in accordance with 
chapter 7 of title 5 and may be sought only in the United States Court of Appeals 
for the Federal Circuit.  However, if such review is sought in connection with an 
appeal brought under the provisions of chapter 72 of this title, the provisions of 
that chapter shall apply rather than the provisions of chapter 7 of title 5. 
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FEDERAL CIRCUIT RULE 47.12 

Action or Judicial Re ie  Under 38 U.S.C. § 502 

(a)  Ti e or Filing. 

An action for judicial review under 38 U.S.C. § 502 of a rule and regulation 
of the Department of Veterans Affairs must be filed with the clerk of court 
within 60 days after issuance of the rule or regulation or denial of a request 
for amendment or waiver of the rule or regulation. 

( ) Parties. 

Only a person or persons adversely affected by the rule or regulation or the 
rulemaking process may bring an action for judicial review. The Secretary of 
Veterans Affairs must be named the respondent. 

(c) Contents. 

The action for judicial review must describe how the person or persons 
bringing the action are adversely affected and must specifically identify 
either: 

(1) the rule, regulation, opinion, or order of the Department of Veterans 
Affairs separately stated and published in the Federal Register 
pursuant to 5 U.S.C. § 552(a)(1) on which judicial review is sought; 
or 

(2) the notice-and-comment rulemaking process by the Department of 
Veterans Affairs pursuant to 5 U.S.C. § 553 on which judicial review 
is sought. 

(d) Procedure. 

Except as provided in this rule, the procedures applicable to an action for 
judicial review under 38 U.S.C. § 502 are the same as those for a petition for 
review under Federal Rule of Appellate Procedure 15. 
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