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STATEMENT OF RELATED CASES
Pursuant to Circuit Rule 47.5, counsel states that no appeals in or from
this action were previously before this Court or any other court. Counsel is

aware of one case that could directly affect the Court’s decision in this appeal:

Caquelin v. United States (No. 19-1385).

viii
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INTRODUCTION

Plaintiffs own land along or near a railroad corridor about 30 miles east
of Atlanta, Georgia. In 2016, a portion of this corridor was “railbanked” and
converted to interim trail use pending future reactivation to active rail service,
under the National Trails System Act (“Trails Act”), 16 U.S.C. § 1247(d).
Plaintiffs contend that the railroad held only an easement (rather than a fee
interest) in the rail corridor, and that but for the rail-to-trail conversion, the
railroad’s easement would have expired, giving Plaintiffs an unencumbered fee
interest in the portion of the rail corridor abutting or crossing their properties.
They further contend that because the workings of the Trails Act prevented the
vesting of such “reversionary interest,” the government effected a compensable
Fifth Amendment taking of their property.

The United States does not dispute that the railroad indeed held only an
easement over certain portions of its corridor. But for other parts, the original
deeds conveying an interest to the railroad plainly conveyed a fee interest
under Georgia law. Thus, the Plaintiffs who claim a taking of these portions
lack any reversionary interest in the rail corridor that could have been taken by
the United States through the workings of the Trails Act. Other Plaintiffs lack a
reversionary interest in the rail corridor because they are not fee owners of the
land adjacent to the rail corridor; instead, they are separated from that corridor
by a county road on land that was granted to the State in fee. A third subset of

the Plaintiffs were unaffected by the workings of the Trails Act at all, because
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the railroad never intended to abandon the portion of its rail line adjacent to
those Plaintiffs’ properties and it was never converted to interim trail use.

Accordingly, three aspects of the rulings of the Court of Federal Claims
(“CFC”) rulings should be reversed. First, this Court should correct the CFC’s
erroneous interpretation of those original railroad deeds, which conveyed fee
(and not a mere easement) to the railroad. Second, this Court should similarly
rule that the original deeds conveying land for what would become County
Road 213 conveyed a fee interest (and not a mere easement) to the State, such
that the landowners adjacent to the road have no reversionary interest in the
railroad corridor. Third, this Court should hold that property beyond the clear
terminus of the section of line slated for abandonment (and later trail use) has
not been taken because the railroad lacked any intent to abandon that section
of line, such that the United States has neither thwarted any intended
abandonment nor interfered with any of Plaintiffs’ reversionary interests.

STATEMENT OF JURISDICTION

The CFC had jurisdiction under the Tucker Act, 28 U.S.C. § 1491(a)(1),
to adjudicate Plaintiffs’ Fifth Amendment takings claim.

The CFC entered judgment under CFC Rule 54(b) in favor of Plaintiffs
on February 19, 2019 (Appx0042), following several published opinions: 127
Fed. Cl. 1 (2016) (Appx0001-0023); 129 Fed. Cl1. 513 (2016) (Appx0024—
0033); 131 Fed. CI. 534 (2017) (Appx0035-0041); 141 Fed. CI. 1 (2018). The
judgment was final because it resolved all claims against the United States.

This Court has jurisdiction under 28 U.S.C. § 1295(a)(3).
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The United States filed its notice of appeal on April 19, 2019, or 59 days
after entry of judgment. See Appx1781. The appeal 1s timely under Federal
Rule of Appellate Procedure 4(a)(1)(B)(1).

STATEMENT OF THE ISSUES

1. Whether the CFC erred in ruling that a number of deeds for the
rail corridor at issue in this case conveyed merely an easement to the railroad
where no language in the deeds overcomes the presumption that deeds convey
a fee interest under Georgia law. Similarly, whether the CFC erred in ruling
that deeds conveying land to the state for a public road conveyed merely an
easement, rather than a fee.

2. Whether the CFC erred in ruling that issuance of a notice
providing time to negotiate possible conversion of a right-of-way for interim
use as a trail effectuated a physical taking of certain Plaintiffs’ property where
the notice did not actually apply to the section of rail line adjacent to those
Plaintiffs’ land, where the railroad lacked any intent to abandon this section of
rail line, and where trail conversion never occurred.

PERTINENT STATUTES AND REGULATIONS

All pertinent statutes and regulations are set forth in the addendum

following this brief.
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STATEMENT OF THE CASE

A. Statutory and regulatory background

In 1920, Congress conferred exclusive and plenary authority on the
Interstate Commerce Commission (now the Surface Transportation Board, or
“STB”) to regulate abandonment of nearly all the Nation’s rail lines. See 49
U.S.C. § 10501(b); Chicago & North Western Transportation Co. v. Kalo Brick &
Tile Co., 450 U.S. 311, 318 (1981). Rail carriers under the Board’s purview
must “provide . . . transportation or service on reasonable request,” 49 U.S.C.
§ 11101(a), unless the STB agrees to a temporary discontinuance or permanent
abandonment of the rail line, id. § 10903. A discontinuance allows a rail carrier
to “cease operating a line for an indefinite period while preserving the rail
corridor for possible reactivation of service,” and abandonment removes a line
from the national transportation system. Preseault v. ICC, 494 U.S. 1, 5n.3
(1990) (“Preseault I'’). A grant of abandonment authority is time-limited and
permissive; under long-standing regulations, the carrier must affirmatively
decide to consummate the abandonment by filing a notice with the STB,
typically within one year. 49 C.F.R. § 1152.29(e)(2); Baros v. Texas Mexican
Railway Co., 400 F.3d 228, 235-36 (5th Cir. 2005). The STB may exempt a rail
line from formal abandonment proceedings, providing an expedited process to
the same end, and it does so as a matter of course if the line has been dormant
for at least two years. See 49 U.S.C. § 10502(a); 49 C.F.R. § 1152.50.

By Section 8(d) of the Trails Act, 16 U.S.C. § 1247(d), Congress in 1983

added a third option for railroads wishing to terminate rail service, commonly
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known as “railbanking.” When a rail corridor is railbanked under the Trails
Act, the STB retains jurisdiction so that the corridor may be returned to
railroad use in the future, but the rail carrier transfers financial and managerial
responsibility to a state or local government or qualified private organization,
allowing its use in the interim as a recreational trail. See Preseault I, 494 U.S. at
6—7. Section 8(d) provides that “if such interim [trail] use is subject to
restoration or reconstruction for railroad purposes, such interim use shall not
be treated, for purposes of any law or rule of law, as an abandonment of the
use of such rights-of-way for railroad purposes.” 16 U.S.C. § 1247(d).

The railbanking process works as follows. When a rail carrier applies to
abandon a rail line or exempt it from the abandonment process, a “state,
political subdivision, or qualified private organization” may file a comment
indicating an interest “in acquiring or using a right-of-way of a rail line . . . for
interim trail use and rail banking.” 49 C.F.R. § 1152.29(a). If the carrier agrees
to negotiate an interim trail use/rail banking agreement with a potential trail
operator, the STB will issue a Notice of Interim Trail Use (“NITU”), providing

a 180-day negotiation period. Id. § 1152.29(d)(1).! If the carrier and the trail

! This notice is inaptly named. On its own, a NITU does not effect trail use.
Instead, it provides a negotiation period during which the railroad may take up
tracks and take other steps toward abandonment but not formally abandon its
line. Only if other later-occurring conditions are fulfilled may trail use (and
railbanking) actually occur. See, e.g., City of Fishers, Docket No. FD 36137,
2019 WL 3493988, at *5 (STB served July 31, 2019) (concluding that “because
no agreement has been reached between the Owners and the proposed interim
trail sponsors, no part of the NITU Line has yet been railbanked and made
available for interim trail use”).
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operator do not agree to terms within 180 days, then the carrier may abandon
its line. Id. §§ 1152.29(d)(1), (e)(2). If the parties do agree, the corridor 1s
“railbanked” under 16 U.S.C. § 1247(d), 1.e., it is converted to an interim
recreational trail, pending possible future reactivation for active rail use.

After enactment of the Trails Act, property owners whose land is crossed
by railroads began claiming that railbanking constituted a taking of their
property. In Preseault I, 494 U.S. at 12-17, the Supreme Court agreed that
application of the Trails Act may result in a taking. Subsequently, this Court
held that establishment of a recreational trail—and the preclusion of easement
reversion—may be the basis for a valid physical takings claim. See Preseault v.
United States, 100 F.3d 1525, 1550 (Fed. Cir. 1996) (“Preseault IT’’). This Court
further held that the mere issuance of a NITU may constitute a physical
taking, even in the absence of a consummated agreement or actual trail use.
Ladd v. United States, 630 F.3d 1015, 1023-24 (Fed. Cir. 2010).2

Regardless of the alleged mode of taking—whether through NITU
issuance alone or through trail use and preclusion of easement reversion—a

threshold question is whether a takings claimant has a compensable property

2 This Court recently recognized that the propriety of that holding in Ladd may
be open to question. Caquelin v. United States, 697 F. App’x 1016, 1019-20
(Fed. Cir. 2017) (“En banc review may be warranted . . . to decide whether
Ladd should remain governing precedent.”). Following this Court’s remand in
Cagquelin, the CFC conducted additional hypothetical analysis under a multi-
factor (rather than per se) approach, concluding that it would hold the United
States liable for a physical taking under that framework. The United States’
appeal of that CFC decision—in which the United States requests this Court to
sit en banc to overrule Ladd—is pending in this Court as No. 19-1385.
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interest in the land allegedly taken. In Trails Act litigation, that question is
frequently answered by analysis of the original deeds conveying an interest in
the rail corridor to the railroad, specifically to determine whether the interest
transferred was a fee interest or merely an easement. Preseault I, 494 U.S. at 16;
Preseault 11, 100 F.3d at 1533.

B. Factual background

1.  The source deeds at issue

The land at issue in this case was largely part of a series of acquisitions
by the Middle Georgia & Atlantic Railway Company (“MG&AR”) from 1890
to 1894. MG&AR obtained property rights through deeds or condemnation.
MG&AR used a standard form right-of-way deed, but grantors were free to
modify the form deed, and some did so. These form deeds (modified or not)
were used to convey part of the rail corridor at issue herein. The pre-printed
deeds used by MG&AR between 1890 and 1894 are part of the record, see, e.g.,
Appx0521 (photograph); Appx0523 (transcription), and the relevant language
1s block-quoted in the Argument below (p. 19-20).

A second type of form deed at issue was used for conveyances to the
State Highway Department for land that eventually became County Road 213,
which separates relevant eight parcels from the rail corridor. These deeds, too,
are part of the record, see, e.g., Appx1153, and the relevant language is block-

quoted in the Argument below (p. 34).
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2. The August 2013 NITU

On July 1, 2013, the parent company of Central of Georgia Railroad
Company (“CGA,” or “the railroad”) filed a notice with the STB for an
exemption under 49 C.F.R. § 1152.50 from formal abandonment proceedings.
Appx0106-0156. The notice described 14.90 miles of rail line located in
Newton County, Georgia. The railroad described the location of the line as
follows: “The Line extends from milepost E 65.80 (at the point of the Line’s
crossing of Route 229 in Newborn, Georgia) to milepost E 80.70 (near the
intersection of Washington Street, SW, and Turner Lake Road, SW, in
Covington, Georgia).” Appx0108; see also Appx0117 (map). On July 19, 2013,
the STB published notice of the abandonment exemption in the Federal
Register. Appx1588—-1591. The Newton County Trail Path Foundation
(“Newton Trails”) then filed a petition with the STB indicating that it was
interested in negotiating a trail use agreement. Appx0157-0171. The railroad
also indicated interest in negotiating, Appx0172; and so on August 19, 2013,
the STB issued a NITU, which provided 180 days for the parties to complete
negotiations, Appx0173-0176. The NITU repeated the description of the rail
line endpoints that had been provided by the railroad. Appx0173. The NITU
was extended several times over the next three years. See Appx1061-1063.

On September 28, 2016, CGA and Newton Trails entered a Notice of
Agreement on Rail Banking/Interim Trail Use with the STB, indicating that
the parties had entered into a lease agreement for the rail line from mileposts

E65.80 to E80.70. Appx1500-1502.
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3.  The 2016 Corrected NITU

On October 14, 2016, during the course of this takings litigation, CGA
filed a letter with the STB noting that the NITU required a correction.
Appx1512-1514. The letter notified the STB that the railroad had made an
error in its exemption notice in the parenthetical description of milepost
E65.80 in the original NITU and on the accompanying map. Appx1512. CGA
had described the endpoint of its proposed abandonment as “the point of the
line’s crossing of Route 229 in Newborn,” but in fact milepost E65.80 is at “a
point just east of the Ziegler Road crossing west of downtown Newborn.”
Appx1512-1513. The railroad repeated this error in its September 2016 notice
to STB that it had entered into a lease with the trail group. Appx1516-1517.

In its October notice to STB, the railroad made clear that “the mileposts
listed in the Notice are, and remain, correct,” as is the “total length of the line
of approximately 14.90 miles . . . as are the zip codes and other relevant
information”—only the parenthetical and map contained mistakes. Appx1513.
The railroad attached an updated map depicting the correct location of
milepost E65.80, slightly to the west of the location indicated on the railroad’s
original map. Compare Appx1514 with Appx0117. The railroad requested that
STB clarify the parenthetical references to the location of milepost E65.80 in
STB’s NITU. Appx1513.

Despite this erroneous parenthetical description, the trail negotiations
never included the possible conversion to trail use of any portion of the rail line

east of milepost E65.80, as the section of the rail line between that milepost
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and the town of Newborn remained an active rail line leased to a different rail
company. Indeed, the resulting lease from CGA to Newton Trails indicated its
terminus as milepost E65.80, described as just east of Ziegler Road. Appx1739;
Appx1755. On November 18, 2016, the STB issued a decision modifying the
parenthetical referenced in the original NITU to comport with the actual
location of milepost E65.80. Appx1519-1520. A few days later, the STB issued
notice of the correction to CGA’s notice of exemption in the Federal Register
and provided public notice of its recognition of CGA’s corrections. 81 Fed.
Reg. 84673 (Nov. 23, 2016).

C. Proceedings below

Plaintiffs filed suit on May 6, 2014. After informal discovery focused on
title issues, the parties cross-moved for summary judgment on liability.

The United States argued that most of the deeds at issue conveyed a fee
interest to the railroad, rather than an easement, and that the same was true of
deeds conveying an interest to the State of Georgia for a road separating
certain Plaintiffs’ parcels from the rail corridor. The United States also argued
that, to the extent the railroad deeds conveyed easements, those easements
were broad enough to encompass recreational trail use. The United States also
argued that several of Plaintiffs’ parcels were east of the eastern terminus of the
NITU, and so those Plaintiffs had no viable claim. Further, the United States
urged that no taking had yet occurred because (at the time of briefing) no trail-

use agreement had been reached, and so no trail use had occurred.
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The court, applying Georgia law, analyzed several sets of deeds, grouped

by similar characteristics. Relevant to this appeal, the CFC determined:

e The “Armstrong deed”—an MG&AR form deed with consideration the
CFC deemed “nominal,” ranging from $1 to $125—and twenty-nine

similar deeds conveyed an easement for railroad purposes only.
Appx0008-0011.

e The “Lee deed”—an MG&AR form deed with consideration the CFC
deemed “substantial,” ranging from $100 to $325—and eight similar
deeds conveyed a fee simple interest. Appx0011-0012.

e The land granted to construct County Road 213, which separates the rail
corridor and eight parcels at issue here, was conveyed as an easement.
Because this easement was conveyed after the relevant rail corridor
easement, Plaintiffs who own the parcels adjacent to County Road 213
own to the centerline of the adjoining rail corridor. Appx0014—-0017.

The CFC rejected the United States’ argument that certain Plaintiffs’
lands (those east of milepost E65.80) were beyond the eastern terminus of the
NITU, reasoning only that “the parameters of the NITU are settled by the
plain language of the NITU itself.” Appx0022—-0023. Finally, the CFC rejected
the United States’ argument that, because no trail-use agreement had been
reached, no taking occurred. Applying Ladd, 630 F.3d at 1024, the CFC held
that it 1s irrelevant that railbanking had not (yet) occurred: “The Federal
Circuit’s holdings are unambiguous: the STB’s issuance of a NITU effects a
Taking.” Appx0022.

Both parties moved for reconsideration of aspects of the CFC’s decision.
Relevant here:

e The CFC reversed its position regarding the Lee deed—previously
deemed a “substantial” compensation MG&AR form deed that
conveyed a fee interest—determining that this deed in fact conveyed an

11
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easement only. Appx0026—0030. The CFC denied the United States’
subsequent motion for reconsideration of this decision. Appx0034.

o After CGA notified the STB in October 2016 that the eastern terminus in
its abandonment exemption notice (and thus the STB’s NITU) had been
incorrectly described, the United States moved for reconsideration of the
CFC'’s decision that the NITU constituted a taking with regard to
Plaintiffs whose parcels are beyond the true endpoint of the NITU. The
CFC rejected that argument: under Ladd, “events occurring after a NITU
is 1ssued are irrelevant in determining whether there has been a
compensable taking.” Appx0038-0039. The CFC reasoned that because
the NITU’s amendment was not retroactive, Plaintiffs had suffered a
temporary taking from the date of the original NITU to the date of the
modified NITU as to parcels between the true location of milepost
E65.80 and the point that Plaintiffs believed to be the location based on
the erroneous description in the original NITU. Appx0040-0041.

Subsequently, the case proceeded to discovery and trial regarding
valuation. After an eight-day trial beginning in September 2017, the CFC
issued a decision largely accepting Plaintiffs’ proposed valuation for the
properties held to have been taken. On February 19, 2019, the court awarded
Plaintiffs a total of $2,364,767.85, which comprised $1,827,855.00 in principal
and $536,912.85 in interest through that date. Appx0042.

SUMMARY OF ARGUMENT

1. The CFC misapplied Georgia law in interpreting the MG&AR
form deeds that were used to convey land to the railroad in the late 1800s.

a. The MG&AR form deeds state that they convey “land” to
the railroad “forever,” with a warranty from the grantor. Under Georgia law,
such deeds conveyed a fee interest to the railroad (and not a mere easement

that could expire upon rail line abandonment). Additionally, while the deeds

12



Case: 19-1793 Document: 16 Page: 22  Filed: 08/20/2019

contain the phrase “right of way,” that phrase is descriptive—not limiting, as
the CFC incorrectly determined. Indeed, the deeds lack any specially carved-
out retained rights or reversion clauses that might suggest conveyance of only
an easement. Although the recited consideration in these deeds is modest, that
lone fact does not trump all other evidence of fee conveyance, particularly in
the context of the general presumption under Georgia law that a properly
executed deed conveys a fee interest. Finally, the CFC’s observation that the
Lee deed was made after condemnation proceedings is irrelevant: even in that
context, the language in the resulting deed controls the estate conveyed, which
here was fee simple.

b. The CFC similarly erred in concluding that the deeds to the State
of Georgia for construction of County Road 213 conveyed only an easement.
These deeds also convey “land, and expressly state that the conveyance is in
“fee simple.” As with the MG&AR deeds, the reference to a “right of way” is
merely descriptive, and the deeds lack any other specific language limiting the
estate conveyed to an easement. Although the recited consideration is modest,
the deed’s strong language indicating a fee conveyance, particularly in light of
the context of the general presumption under Georgia law, establishes that the
State holds a fee interest in this road. As with the railroad deeds, the CFC
erred in concluding that the context of the acquisitions—a state statute that the
CFC interpreted as allowing only an easement acquisition—prevented a fee
conveyance. That statute did not restrict the estate acquired, and in any event

the plain language in the resulting deed controls the estate conveyed, namely,
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fee simple. Because this road—owned in fee by the State—lies between certain
Plaintiffs’ land and the rail corridor, these Plaintiffs are not actually adjacent
landowners to the corridor and accordingly had no reversionary interest that
could have been taken by the workings of the Trails Act.

2. No taking has occurred with regard to twelve of Plaintiffs’ parcels
that are at least partially beyond the eastern terminus of the NITU, milepost
E65.80. The original NITU correctly identified the name of this endpoint but
contained a descriptive error as to the location of the endpoint. That erroneous
description did not alter the actual land covered by the NITU, and it did not
extend the NITU’s effect beyond its intended scope.

Even if the Court determines that the NITU’s endpoint was ambiguous,
the railroad never filed a notice of consummation of abandonment with the
STB, which would have indicated definitive intent to abandon this section of
the line. Uncontroverted testimony and evidence that the railroad was actively
leasing that section of line to another rail carrier further establishes that the
railroad had no intent to abandon the section of its rail line east of milepost
E65.80. In the absence of any intent to abandon this section of its rail line, the
NITU cannot have constituted a taking of Plaintiffs’ property. Plaintiffs’
reversionary interest (if any) was always contingent on the railroad’s voluntary
decision to seek and (if granted) exercise its authority to abandon its entire rail
line. But the railroad never intended to initiate or consummate abandonment

for the section of line east of milepost E65.80. Accordingly, the NITU cannot
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be said to have prevented such abandonment, and thus it cannot have effected
a physical taking of these Plaintiffs’ alleged reversionary interest.
The judgment of the CFC should be reversed.
STANDARD OF REVIEW

The existence of a compensable property interest in a takings case is a
question of law that is subject to de novo review. Casitas Municipal Water
District v. United States, 708 F.3d 1340, 1351 (Fed. Cir. 2013). In particular, the
estate conveyed by the deeds at issue 1s likewise a question of law that 1s
reviewed de novo, applying Georgia law. Chicago Coating Co. v. United States,
892 F.3d 1164, 1169-70 (Fed. Cir. 2018).

ARGUMENT

L. Certain Plaintiffs have no cognizable property interest because
the railroad owns fee title to the corridor adjacent to or crossing
their property, or because they are not the fee owner of land
immediately adjacent to the rail corridor.

This Court has a well-established two-part test to evaluate claims that a
governmental action constitutes a taking of private property under the Fifth
Amendment. The first part of this test is whether the claimant has established a
“property interest” for purposes of a claim for just compensation. See Acceptance
Insurance Cos. v. United States, 583 F.3d 849, 854 (Fed. Cir. 2009). Only if a
court determines that a plaintiff has a cognizable property interest does a court
then determine whether the government has effected a taking of that interest.

1d.; see also Maritrans Inc. v. United States, 342 F.3d 1344, 1351 (Fed. Cir. 2003).
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To prove a Fifth Amendment taking resulting from the issuance of a
NITU, a plaintiff must prove that his or her “state law reversionary interests
are effectively eliminated in connection with a conversion of a railroad right-
of-way to trail use.” Caldwell v. United States, 391 F.3d 1226, 1228 (Fed. Cir.
2004) (citing Preseault I, 100 F.3d at 1543). As a threshold matter, this means
that a plaintiff must demonstrate an ownership interest in segments of the rail
corridor in which the rail operator possesses an easement. Ellamae Phillips Co. v.
United States, 564 F.3d 1367, 1373 (Fed. Cir. 2009). If, instead, the railroad
owns the relevant segment of the rail corridor in fee, the plaintiff lacks an
interest in the corridor at i1ssue, and the United States is not liable for a taking.
Preseault I, 494 U.S. at 16; Preseault II, 100 F.3d at 1533.

Because the plain language of certain of the original railroad deeds at
1ssue here demonstrates that the railroad holds a fee interest in the rail corridor,
Plaintiffs claiming an interest in those lands transferred to the railroad in fee
have no valid, cognizable property interest that can support their takings claim.

A. Georgia law requires analysis of a deed as a whole and
presumes, absent limiting words, that a deed for an estate
in lands conveys fee simple.

Georgia law applies to determine whether Plaintiffs have an ownership
interest in the allegedly taken rail corridor. See Preseault I, 494 U.S. at 8, 16;
Chicago Coating, 892 F.3d at 1169-70. Under that law, courts should discern
“the intention of the parties,” looking to the “whole deed or instrument . . . not

merely disjointed parts of it.” Jackson v. Rogers, 54 S.E.2d 132, 136 (Ga. 1949).
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That discernment must proceed from the fundamental premise of deed
interpretation in Georgia: “Every conveyance, properly executed, must be
construed to convey the fee, unless a less[er] estate 1s mentioned and limited in
such conveyance.” Holloman v. Board of Education, 147 S.E. 882, 884 (Ga.
1929); accord Department of Transportation v. Knight, 232 S.E.2d 72, 74 (Ga.
1977); Ga. Code Ann. § 44-6-21 (“Every properly executed conveyance shall
be construed to convey the fee unless a lesser estate is mentioned and limited
in that conveyance.”).? If the parties desire less than a fee simple estate, “they
should so state.” City of Atlanta v. Jones, 69 S.E. 571, 572 (Ga. 1910).

Where the interest conveyed 1s described in the granting clause as
“land,” Georgia courts tend to find conveyance of fee title, rather than an
easement. See Johnson v. Valdosta, Moultrie & Western Railroad Co., 150 S.E. 845,
84748 (Ga. 1929) (finding a fee conveyance to railroad where the deed
granted a “strip of land,” and distinguishing a case involving a deed conveying
a “right of way”). This 1s true even when that “land” is described as being
granted for a specific purpose, such as for a railroad right-of-way. Id. at 847
(finding a fee conveyance where deeds contained a clause granting “A strip of
land sixty feet wide for a railroad right of way over” the grantor’s land).

Georgia courts also look to the so-called “habendum clause”—which

describes the term of a conveyance—to determine whether a grant is limited or

3 This statute has been in force since 1821. See Ga. Laws 1821, Cobb’s 1851
Digest, at 169; see also Ga. Code 1863, § 2228; Code 1868, § 2222; Code 1873,
§ 2248; Code 1882, § 2248; Civil Code 1895, § 3083; Civil Code 1910, § 3659;
Code 1933, § 85-503.
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conditional, suggesting a lesser estate. See Lawson v. Georgia Southern & Florida
Railway Co., 82 S.E.233 (Ga. 1914) (deed with habendum clause including “for
railroad purposes only, and for the time that they shall so use it” created an
estate conditioned on the railroad’s continued use). Courts examine whether
the deed contains a warranty clause, which is “potent” evidence of a fee
conveyance. Valdosta, 150 S.E. at 847. On the other hand, courts look to
whether a deed contains any reservations of rights to the grantor, such as the
right to cross or cultivate the granted land, which weighs in favor of
interpreting the instrument as conveying an easement. Askew v. Spence, 79
S.E.2d 531, 532 (Ga. 1954). Finally, courts may look to the amount of
consideration recited, although that factor is not treated as dispositive. Rogers
54 S.E.2d at 137; Valdosta, 150 S.E. at 847.

Examination of extrinsic evidence is improper unless a deed is truly
ambiguous, meaning that “an application of the pertinent rules of
interpretation leaves it really uncertain which of two or more possible
meanings represent the true intention of the parties.” Turk v. Jeffreys-McElrath
Manufacturing Co., 60 S.E.2d 166, 168 (Ga. 1950) (quoting McCann v. Glynn
Lumber Co., 34 S.E.2d 839, 945 (Ga. 1945)).

Georgia law has no different rule for the interpretation of conveyances to
railroads. As with all deeds, an interest transferred to the railroad should be
“determined by the terms of the conveyance.” Atlanta, Birmingham & Atlantic

Railway Co v. Coffee County, 110 S.E. 214, 216 (Ga. 1921). This is so even when
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the railroad has the power of condemnation, which, under Georgia law,
ordinarily results in an easement only. See id.*

B. The MG&AR form deeds grant ownership of “land,” and
no language in the deeds otherwise limit that conveyance
to a mere easement.

Most of the parcels for which the CFC awarded compensation were
conveyed by MG&AR form deeds with no or minor modifications. The
language of these deeds indicates conveyance of fee title. The CFC held,
however, that a subset of these form deeds conveyed merely easements based
on the modest amounts of consideration recited in those deeds. Appx0008—
0012; Appx0028-30.

These deeds take the following form:

.. .. That the undersigned [Grantor] has bargained, sold, and
conveyed to the MIDDLE GEORGIA & ATLANTIC
RAILWAY COMPANY ... the following property: A strip of
land situated in the [X] of Newton County [X] feet wide, the same
being [X] feet on each side of the centre line of said Railroad, for a
right of way of said Railroad, or for any other use, in the discretion
of said Company, and more particularly described as follows: [ X]

* The CFC incorrectly implied that there is a rule favoring the interpretation of
deeds conveying rail corridors as mere easements. See Appx0007-0008. The
cases cited contain no such rule. Instead, the “rule” cited in Descendants of
Bulloch, Bussey & Co. v. Fowler, 475 S.E.2d 587, 589 (Ga. 1996), and Fambro v.
Davis, 348 S.E.2d 882, 884 (Ga. 1986), is the centerline presumption. That
presumption applies to the question of who takes the unencumbered fee to a
rail corridor when a railroad easement expires in the context of ambiguous
property boundaries. It has no application to the question of what estate was
originally conveyed to the railroad by deed, i.e., easement or fee.
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The Consideration of this Deed is the sum of [X] Dollars paid by
said Company to the undersigned before the execution of these
presents.

To Have and to Hold the said described land, with its members
and appurtenances unto the said Middle Georgia & Atlantic
Railway Company, its successors and assigns, forever. And the
said [Grantor] will forever warrant and defend the title hereby
conveyed to the said Railroad Company against any and every
person whatsoever.

E.g., Appx0521 (photograph); Appx0523 (transcription).’

> The MG&AR form deeds at issue in this appeal are those listed in the CFC’s
initial liability decision at Appx0009-0010 (omitting two that the United States
conceded conveyed only an easement), plus one additional deed that the CFC

on reconsideration also determined conveyed only an easement, Appx0029-
0030. Those deeds are as follows:

Petty (Appx0473-0478);

S.G. Morgan (Appx0516-0519);

A.R. Morgan (Appx0520-0523);

Rhebergh (Appx0434-0437);

Robinson & Hardeman (Appx0559—-0562);

John Roquemore (Appx0582-0585);

J.H. Roquemore (Appx0571-0575);

Jackson (Appx0545-0548);

Epps (Appx0524-0527);

Banks (Appx0499-0502);

Armstrong (Appx0563-0566);

A.S. Hays (Appx0549—0553) (the CFC reported that this deed recited no
consideration, Appx0009; in fact, the deed reports $5 in consideration);
W.J. & B.F. Hays (Appx0775-0778);

Skinner (Appx0662-0665);

Pitts (Appx0603-0604);

J.C. Anderson (Appx0755-0761);

Stanton, Hays & Hays (Appx0689-0694);

Corley (Appx0704-0706);

Pace (Appx0715-0721) (the CFC reported that this deed recites $1 in
consideration, Appx0009; in fact, the deed variously reports both $225
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Some of the form deeds contain minor modifications to the form language, but
all contain the operative language discussed below.°

Applying settled Georgia law regarding deed interpretation, these deeds
plainly conveyed a fee interest. The deeds state that they convey “a strip of
land,” rather than some other and more limited estate, and such a conveyance
1s bolstered by a habendum clause that contains no conditions or limitations
and a warranty clause that provides compelling evidence of fee conveyance.
Moreover, nothing in the deeds defeats the presumption under Georgia law
that deeds convey fee unless specifically indicating conveyance of a lesser
estate. See Ga. Code Ann. § 44-6-21. The CFC erred in concluding that these

deeds conveyed a limited estate to the railroad—only an easement—and its

and $1 in consideration, Appx0721);
Wright (Appx0724-0727);

Simms (Appx0728-0731);

Bagby (Appx0651-0654);

White (Appx0805-0808);

Childs (Appx0830-0833);

Terrell (Appx0834-0835);

Ozburn (Appx0836-0837);

J.H. Roquemore (Appx0838-0842); and
Lee (Appx0744-0751).

® For instance, the Petty deed replaces “before the execution of these presents”
with “to be paid by said Company to the undersigned before the right to build
on said strip 1s granted.” Appx0474; Appx0478. One deed that the CFC
considered among the MG&AR “form” deeds—the Stanton, Hays & Hays
deed, Appx0689-0694—is not, in fact, an MG&AR form deed. However,
because it contains the same operative language as the MG&AR form deed—it
conveys “lots or parcels of land,” and “a strip of land,” in “fee simple,” with a
warranty clause and no reservation of rights, Appx0694—it is subject to the
same analysis discussed in this section.
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judgment awarding compensation to Plaintiffs based on that erroneous legal
ruling must be reversed.

1.  The granting clause, the habendum clause, and the
warranty clause of the MG&AR deeds all indicate a
fee conveyance.

These form deeds share several features affirmatively demonstrating
conveyance of a fee interest.

First, the granting clause states that it grants “a strip of land,” rather than
some other, more limited interest. Cf. Appx0694 (Stanton, Hays & Hays deed
grants both “lots or parcels of land” and “a strip of land”). Under Georgia law,
where the interest conveyed 1s “land,” this weighs in favor of a conveyance of
fee title rather than an easement. See Knight, 232 S.E.2d at 74 (finding a fee
conveyance for a road where deed referred to “land” to be granted); Rogers, 54
S.E.2d 136 (finding fee conveyance to railroad where interest was described as
“land”); Valdosta, 150 S.E. at 84748 (finding fee conveyance to railroad where
deed granted a “strip of land” and distinguishing case involving deed that
conveyed a “right of way”); Holloman, 147 S.E. at 885 (finding fee conveyance
where deed granted “one acre” for specific purpose).

By contrast, deeds granting a “right of way” suggest conveyance of a
more limited interest. See, e.g., Jackson v. Crutchfield, 191 S.E. 468, 470 (Ga.
1937) (grant of “the right of way over which to pass” conveyed an easement);
Duggan v. Dennard, 156 S.E. 315, 317 (Ga. 1930) (grant of “all the right” to the

“right of way” conveyed an easement); Coffee County, 110 S.E. at 216 (grant of
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“One hundred feet in width of right of way” created easement). Notably, the
form deeds here contain the phrase “right of way”—but only as a description
of the intended use, not as a description of the estate conveyed: “A strip of
land . . . for a right of way” E.g., Appx0523 (emphasis added). Cf. Appx0694
(Stanton, Hays & Hays deed contains only a reference to the marking “Right
of Way” on a plat). As discussed in greater detail below, under Georgia law, a
reference to a “right of way” as the intended use (as in the deeds here) is not
the same as the grant of a right of way (as in Crutchfield, Duggan, or Coffee
County) and does not limit the estate conveyed. Valdosta, 150 S.E. at 847
(holding that the term “right of way” in “a strip of land . . . for a railroad right
of way” was descriptive, not interest-limiting); Holloman, 147 S.E. at 885
(holding that a statement of intention does not limit the estate conveyed). The
CFC'’s legal conclusion that “a deed that grants a railroad a strip of land as a
‘right of way’ usually conveys an easement,” Appx0010, both confuses the
different uses of the phrase “right of way” and relies on a case (Crutchfield)
involving a deed materially different from those at issue here. See infra pp. 25—
26 (discussing the phrase “right of way” and Crutchfield).

Second, the habendum clause conveys this land to the grantee’s
successors and assigns “forever,” without limitation. Cf. Appx0694 (Stanton,
Hays & Hays deed states that the land is to be held “in FEE SIMPLE”).
Accordingly, the habendum clause lacks limiting language in many deeds
found to convey a lesser estate, such as “so long as they . . . shall maintain

such road.” Tomkinsv. Atlantic Coast Line Railroad Co., 79 S.E.2d 41, 43 (Ga.
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App. 1953); see also Duggan, 156 S.E. at 317 (finding conveyance of easement
where standard warranty deed language is followed by a qualification of use of
the “right of way”’); Lawson, 82 S.E. 233 (deed with habendum clause
including “for railroad purposes only, and for the time that they shall so use it”
created an estate conditioned on the railroad’s continued use). By contrast, the
unlimited habendum clause here is further evidence of a fee title conveyance.
Third, the deeds contain a warranty clause: that grantor “will forever
warrant and defend the title hereby conveyed to the said Railroad Company
against any and every person whatsoever.” Cf. Appx0694 (Stanton, Hays &
Hays deed’s warranty clause states that grantor “shall and will warrant and
forever defend by virtue of these presents”). The Georgia Supreme Court has
deemed this “potent” evidence of a fee conveyance. Valdosta, 150 S.E. at 847.
Fourth, it 1s a fundamental principle of deed interpretation under Georgia
law that “[e]very conveyance, properly executed, must be construed to convey
the fee, unless a less estate is mentioned and limited in such conveyance.”
Holloman, 147 S.E. at 885; accord Knight, 232 S.E.2d at 74; Ga. Code Ann.
§ 44-6-21. Here, the granting, habendum, and warranty clauses all weigh in
favor of fee conveyance, working with (not against) the general presumption of
fee conveyance under Georgia law. As discussed below, no feature of these

deeds rebuts that presumption and the clauses supporting its application here.
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2.  The use of the phrase “right of way” is descriptive,
and it does not explicitly or implicitly limit the
estate conveyed.

As noted above, the form deeds include the words “right of way,” but
that term describes the land conveyed and not the type of interest granted. The
CFC erred in concluding that under Georgia law “a deed that grants a railroad
a strip of land as a ‘right of way’ usually conveys an easement.” Appx0010
(citing Crutchfield, 191 S.E. at 470). In Crutchfield, the granting clause conveyed
“the right of way over which to pass,” not (as here) a “strip of land.” 191 S.E.
at 470. Further, as the Georgia Supreme Court explained in Valdosta, this
phrase may have two different meanings. Sometimes “right of way” describes
the right or interest conveyed, and sometimes “right of way” merely describes
the Jand: “a tract of land which the railroad company appropriates to its use
and upon which it builds the roadbed or track.” 150 S.E. at 847. Valdosta
involved deeds nearly identical to those at issue here, including a virtually
identical granting clause: “A strip of land sixty feet wide for a railroad right of
way over” the grantor’s land. Id. The Georgia Supreme Court deemed this use
of the term “right of way” to be merely descriptive, as it did not “define the
tenure by which the grantee holds the land conveyed.” Id.; see also Knight, 232
S.E.2d at 74 (finding a fee conveyance of “so much land as to make a right of
way for said road”). The same conclusion is warranted here, where the deeds

grant a “strip of land . . . for a right of way of said Railroad.”
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Moreover, the phrase “for a right of way of said Railroad, or for any
other use, in the discretion of said Company,” functions as a statement of
intention, not a limitation on the interest acquired or condition on its duration.
The Georgia Supreme Court has held that the creation of a more limited
estate, such as one that reverts to grantor on a condition subsequent, “will not
be raised by implication.” Holloman, 147 S.E. at 885. Instead, “[w]here the
grant is for a named purpose only, with no words of reverter or of limitation,
such grant is a mere declaration of the purpose to which the land conveyed
was intended to be used, and in such a case there is no reversion.” Id.; accord
Knight, 232 S.E.2d at 74; Rogers, 54 S.E.2d at 137. In the form deeds here,
there 1s no reversionary clause, as there was in many cases finding an easement
rather than fee interest. See, e.g., Tomkins, 79 S.E.2d at 43 (“to revert to the said
party of the first part whenever said road shall be abandoned”); Askew, 79
S.E.2d at 532 (“If work is not commenced on said road in two years said
property is to revert to party of the first part.”); see generally Knight, 232 S.E.2d
at 74 (listing frequently used words of qualification or condition).

Accordingly, the phrase “right of way” in the MG&AR form deeds does
not, as the CFC erroneously concluded, weigh in favor of the conveyance of an
easement. This description of the conveyance’s purpose is not a limitation of
the estate conveyed and does not overcome the presumption under Georgia

law in favor of the conveyance of a fee interest.

26



Case: 19-1793 Document: 16 Page: 36 Filed: 08/20/2019

3. The deeds lack any other specific limitation on the
estate conveyed.

The deeds do not contain (and the CFC did not identify) any other
limiting language that could rebut the presumption of a fee conveyance here.
See Ga. Code Ann. § 44-6-21. The absence of express limitations or conditions
on the grant is strong evidence of fee conveyance, because a limitation on the
estate conveyed cannot be created through implication. City of Atlanta v. Jones,
69 S.E. at 572 (holding that if the parties desire a lesser estate or for the fee to
be forfeited on breach of some condition, “they should so state”).

The CFC erred in relying heavily on Jackson v. Sorrells, 92 S.E.2d 513
(Ga. 1956), which the CFC deemed to contain language “nearly identical” to
the MG&AR form deeds. Appx0010. In fact, the Sorrells deed contained an
important difference: specifically carved-out retained rights by the grantor,
which suggested conveyance of an easement rather than a fee interest.
Although the deed stated that it granted “land . . . forever in fee simple,” it also
reserved to the grantor “the right to cultivate up to the road bed” and the
railroad agreed “to keep up all stock gaps” (i.e., obstacles intended to prevent
livestock from passing along a railroad). Id. at 513. These rights retained by the
grantor of the Sorrells deed are inconsistent with the purported grant of fee in
the deed’s granting clause, and they work to rebut the presumption of a fee
conveyance. See also Crutchfield, 191 S.E. at 470 (finding an easement
conveyance where grantor reserved the right to cultivate the land not actually

used by the railroad); Askew, 79 S.E.2d at 532 (holding that reservation of “the
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right to cultivate so much of said land as does not interfere with its use for
railroad purposes” weighed in favor of easement conveyance). But here, none
of the MG&AR form deeds at issue contains any such language of reservation.
Sorrells consequently does not support the CFC’s conclusion that those deeds
conveyed an easement. The absence of any language in the deeds reserving an
interest to the grantor or otherwise limiting the estate conveyed weighs
strongly in favor of a fee conveyance.

4. Modest consideration does not outweigh all other
aspects of the deed that indicate a fee conveyance.

The CFC also erred by placing excessive weight on the amount of
consideration recited in the deeds at issue. Although these deeds recite smaller
consideration for the conveyance to the railroad than some of the deeds that
the CFC found to convey fee to the railroad, see Appx0009-0010 (indicating
consideration from $1 to $125 for deeds deemed to convey an easement);
Appx0029 (indicating $150 for the Lee deed), that is just one factor among
many to be considered in determining the estate transferred; it is not
dispositive. See Valdosta, 150 S.E. at 847. Where it is potentially the only factor
that might weigh in favor of an easement conveyance, it is inadequate to rebut
the presumption of a fee conveyance.

The CFC relied on three cases for its holding that the deeds here
conveyed only easements based on the recited consideration. But in each of
these cases, several other factors supported the conclusion that those deeds

conveyed less than fee simple. In Askew, the deeds contained a right of reverter
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if the railroad failed to construct the “road,” specifically carved out a right of
the grantor to continue cultivating the land not actually needed by the railroad,
and contained no warranty. 79 S.E.2d at 531-32. In Sorrells, the court found it
significant that the grantor reserved “the right to cultivate up to the road
bed”—meaning the part of the granted lands not actually used by the
railroad—and that the railroad agreed “to keep up all stock gaps.” 92 S.E.2d at
514. In Duggan, the deed granted a “right of way” (rather than, as here, a “strip
of land”) and contained specific direction regarding how this “right of way”
was “to be used.” 156 S.E. at 316—17. This description of the grant as a * ‘right
of way,” and not otherwise,” in addition to the “qualification” of the use of
that grant, “clearly denotes that it was not the intention of the grantor that his
lot of land should be alienated in fee.” Id. The present case is unlike any of the
three case upon which the CFC relied. The form deeds here granted “a strip of
land,” not a “right of way” limited to a particular use (as in Duggan); and the
deeds contain no reserved rights for the grantor, no reverter clause, and no
affirmative duties placed upon the railroad (as in Askew and Sorrells).

Further, a small amount of recited consideration does not require an
instrument to be interpreted as conveying a mere easement, particularly in the
absence of other factors supporting that interpretation. In Rogers, for instance,
the Georgia Supreme Court concluded that the instrument at issue conveyed to
a railroad fee-simple title where it granted “land” and recited nominal ($10)
consideration. 54 S.E.2d at 137 (noting also that the deed contains the phrase

“for railroad purposes,” but declining to interpret that phrase as an express
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limitation on the land’s use). The court came to the same conclusion in Woods
v. Flanders, 181 S.E. 83 (Ga. 1935), as to deeds conveying “a strip of land” to a
railroad and reciting just $1 in consideration. Accordingly, the consideration
recited in the form deeds at issue—ranging from $1 to $150—does not rebut
the presumption of fee conveyance, nor does it outweigh the other aspects of
the deeds that establish a grant of fee to the railroad.

5. Even if the Lee deed were ambiguous and made in
the context of condemnation, that context would
still support the conclusion that a fee was granted.

Finally, because the plain language of the MG&AR form deeds is
unambiguous for all of the foregoing reasons, there is no occasion for the
Court to look to extrinsic evidence to assist in its interpretation of the scope of
the grant. See Turk, 60 S.E.2d at 168. However, even if the Court looks to the
condemnation context of the making of this deed—as the CFC did with regard
to the Lee deed, Appx0029—nothing about that context requires a different
interpretation of that deed.

Georgia law is clear that the interest transferred to the railroad should be
“determined by the terms of the conveyance.” Coffee County, 110 S.E. at 215.
This is so even when the railroad has the power of condemnation, see id.,
which under Georgia law ordinarily results in the railroad’s acquisition of only
an easement where there is no deed, see City of Atlanta v. Fulton, 82 S.E.2d 850,
851-53 (Ga. 1954). In the condemnation context, the landowner may choose

not to make a deed and “may stand upon the statutory regulation as to the
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extent of the estate acquired by condemnation and the reversion in case of
abandonment.” City of Atlanta v. Jones, 69 S.E. at 572. But if “instead of so
doing, [the landowner] makes a deed to the condemnor on account of benefits
or advantages which he anticipates will flow to him, the rights of the parties
with respect to reversion on abandonment will not be determined solely by the
statutory result of condemnation, but by the terms of the conveyance.” Id.
Where a deed exists (as here), that deed defines the estate transferred, and the
grantor “cannot complain that he has conveyed a greater estate than the law
would have required.” Id. Accordingly, even if this Court were to consider the
condemnation context of the Lee deed, that context has no bearing on the
scope of the interest granted to the railroad in the text of that deed.

* % %

For all of these reasons, the Court should reverse the CFC’s judgment
that the MG&AR form deeds conveyed a mere easement to the railroad. The
Court should direct the CFC to enter judgment for the United States as to all of
Plaintiffs’ claims based on these deeds, as those Plaintiffs hold no cognizable
reversionary property interest in land that was conveyed in fee to the railroad.

C. The County Road 213 deeds also conveyed land in fee to
the State of Georgia, separating certain Plaintiffs’ land
from the railroad corridor.

A very similar analysis applies to the second set of deeds at issue in this
appeal—those conveying land to the Georgia State Highway Department for

the construction of County Road 213. This highway separates eight parcels at
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issue from the rail corridor. Determining whether these highway lands were
conveyed in fee (rather than as an easement) is necessary to establish whether
Plaintiffs who own these eight parcels have a compensable interest in the rail
corridor. If the conveyance to the Highway Department was a conveyance of a
fee, the adjacent rail corridor easement (assuming arguendo that it is an
easement) would not vest upon expiration in the owners of private lands

separated by the rail corridor by that County Road 213.7

7 Plaintiffs acknowledge that the following eight parcels owned by these four
sets of Plaintiffs are separated from the railroad corridor by County Road 213:

e U.T. Smith, Jr. (claims 81.A, 81.B, 81.C), see map at Appx0817-0824;

e Davis Family Revocable Trust (claim 83), see Appx0819;

e Thomas H. Smith (claim 84), see Appx0818; and

e Dennis R. & Jeana T. Hyde (claims 85.A, 85.B, 85.C), see Appx0817—
0818).

Appx1132; see also Appx0373-0375 (table indicating parcels and Plaintiffs).
Certain of these Plaintiffs have no cognizable property interest in the rail
corridor for the independent reason that the railroad owns the rail corridor
adjacent to their property in fee. See, e.g., Appx0373—0375 (indicating, for
certain of these parcels separated from the rail corridor by County Road 213,
that the railroad took its relevant interest via the White or Robinson deeds,
which, as discussed above (pp.19-31) conveyed fee via MG&AR form deeds).
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Map from Appx0818 (depicting a portion of the rail corridor (in pink) that is
separated from claimants’ parcels (in yellow) by County Road 213)
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These County Road 213 deeds read as follows:

NOW, therefore, in consideration of the benefit to my property by
the construction or maintenance of said road and in consideration
of ONE DOLLAR ($1.00) in hand paid by the receipt whereof is
hereby acknowledged, I do hereby grant, bargain, sell and convey
to said State Highway Department of Georgia, and their successor
in office so much land in Land Lot No. ___ ofthe ___ Land
District or ____ G.M. District of said County as to make a right of
way for said road as surveyed and measured. . . .

To have and to hold the said conveyed premises in fee simple.

I hereby warrant that I have the right to sell and convey said land
and bind myself, my heirs, executors and administrators forever to
defend by virtue of these presents.

See, e.g., Appx1153.8

Applying settled Georgia law regarding deed interpretation, these deeds
plainly conveyed a fee interest. The deeds are substantially similar to those
held to convey fee for a roadway in Knight, 232 S.E.2d 72. The deeds state that
they convey “land,” rather than some other and more limited estate. That
conveyance is bolstered (1) by a habendum clause that contains no conditions
or limitations and (2) by the absence of any special reservations or limitations
that might defeat the presumption under Georgia law that deeds convey fee
unless specifically indicating conveyance of a lesser estate. See Ga. Code Ann.

§ 44-6-21. The CFC erred in concluding that these deeds conveyed a mere

8 The deeds are found at Appx1153-1166. In addition to the language above,
some the deeds contain a condition: “In case the right of way is abandoned as
a highway location, same shall revert to the property from which it is taken.”
See Appx1154-1157. Most of the County Road Form 213 deeds have deleted
this condition. See Appx1153; Appx1158-1166.
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easement, a conclusion that rests in large part on its mistaken conclusion that
Knight 1s distinguishable.

Because the land for County Road 213 was conveyed in fee, Plaintiffs
whose lands are separated from the rail corridor by that road have no
cognizable property interest in the rail corridor. Thus, the CFC’s judgment that
the United States has taken these Plaintiffs’ property should be reversed.

1.  The granting clause and habendum clause of the
County Road 213 deeds all indicate conveyance
of a fee interest.

As with the MG&AR form deeds, see supra pp. 22-24, the County Road
213 deeds expressly convey “land,” and not some more limited interest. Where
the deed is for a transfer of “land” and not for a “right of way” or “easement,”
this language weighs strongly in favor of a fee conveyance—even where the
deed makes plain that a conveyance is intended for a specific purpose. See
Valdosta, 150 S.E. at 84748 (finding a fee conveyance to railroad where deed
granted a “strip of land,” and distinguishing case involving deed conveying a
“right of way”’); Holloman, 147 S.E. at 885 (finding a fee conveyance where
deed granted “one acre” for specific purpose); Rogers, 54 S.E.2d 136 (finding a
fee conveyance to railroad where interest was described as “land”).

In Knight, the granting clause—in a very similar deed to the Highway
Department for construction of a road—contained the same operative
language, granting “so much land as to make a right of way for said road.” 232

S.E.2d at 74. The Georgia Supreme Court held that because the deed
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“repeatedly refers to the ‘land’ which is to be granted, and says the grant is in
‘fee simple,” and because the deed lacked any “express terms creat[ing] an
estate on condition” or manifest intent “to create a conditional estate,” the
deed conveyed the land in fee simple. Id. at 74. Moreover, the County Road
213 deeds contain a habendum clause indicating that the land is conveyed “in
fee simple,” without any limitation. See id. (holding that deed stating that grant
1s “fee simple” suggests that the deed indeed conveyed fee simple). The CFC
did not even consider the effect of this important phrase. See Appx0017.
Accordingly on its face, as in Knight, the deed indicates that “land” is
transferred “in fee simple.” As discussed below, no other language in the deed
limits the interest conveyed, and so this affirmative language—in addition to
the general presumption of a fee conveyance under Georgia law—controls.

2.  The use of the phrase “right of way” is descriptive,
and it does not explicitly or implicitly limit the
estate conveyed.

As with the MG&AR deeds, see supra pp. 25-26, the County Road 213
deeds contain a reference to a “right of way.” The context of this phrase—the
title “Right of Way Deed” and the grant of “such land . . . as to make a right of
way’—indicates that this phrase is merely descriptive of the purpose of the
grant. See Knight, 232 S.E.2d at 74 (holding that the words “to make a right of
way for said road” did not constitute a limited purpose or create a conditional
estate). There is no indication that the phrase is meant to limit the scope or

duration of the grant. Indeed, as in Valdosta, 150 S.E. at 847, where “right of
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way” 1s merely descriptive—as in the grant of a “strip of land sixty feet wide
for a railroad right of way over” the grantor’s land—that phrase does not
“define the tenure by which the grantee holds the land conveyed.” Id. As
discussed above, moreover, such limits must be expressly stated and will not be
raised by implication. Holloman, 147 S.E. at 885; Knight, 232 S.E.2d at 74.
Thus, even the title “Right of Way Deed” cannot implicitly limit the estate
conveyed where the body of the deed describes the estate as “land,”
particularly “land” that is being conveyed “in fee simple.”

3. The deeds lack any other specific language limiting
the estate conveyed to a mere easement.

Just as with the MG&AR deeds, see supra pp. 27-28, the County Road
213 deeds contain no conditions on the grantee and they lack any specially
carved-out rights for the grantor. The absence of such terms distinguishes these
deeds from situations in which the Georgia Supreme Court has interpreted
conveyance of land for a right of way to be a mere easement. See Crutchfield,
191 S.E. at 470 (finding an easement conveyance where grantor reserved the
right to cultivate the land not actually used by the railroad); Askew, 79 S.E.2d
at 532 (holding that reservation of “the right to cultivate so much of said land
as does not interfere with its use for railroad purposes” as weighed in favor of
easement conveyance); Sorrells, 92 S.E.2d at 514 (holding that the reservation
to the grantor of “the right to cultivate up to the road bed” and the railroad
agreed “to keep up all stock gaps” weighed in favor of easement conveyance).

In contrast to each of these cases, there is no language here indicating a
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reservation or condition that is inconsistent with a grant of fee simple title to
the Highway Department. Accordingly, as in Knight, the presumption of a fee
conveyance 1s unrebutted in the absence of any words of qualification,
condition, or other limitation. 232 S.E.2d at 74.

Four of the deeds conveying land to the Highway Department contain a
reverter clause: “In case the right of way 1s abandoned as a highway location,
same shall revert to the property from which it is taken.” Appx1154—1157. This
clause creates a fee simple determinable estate. Georgia, Ashburn, Sylvester &
Camilla Railway Co. v. Johnson, 174 S.E. 2d 895 (Ga. 1970) (deed conveying a
strip of land for railway purposes containing a clause that upon the railroad’s
failure to locate and maintain facilities on the land, “then and in that event the
land hereby conveyed shall at once revert to the grantor,” created a fee simple
determinable estate). This type of instrument conveys an “estate in fee simple”
that shall “expire in the future upon occurrence of a stated event.” Restatement
(First) of Property § 44 (1936). Here, Plaintiffs have not argued that the reversion
clause in these deeds has ever been triggered; accordingly, the State (or the
County) continues to hold a fee interest (subject to possible future reversion) in
the lands conveyed by these deeds.

4.  Modest consideration does not outweigh all other
parts of the deed that indicate a fee conveyance.

In interpreting the County Road 213 deeds as conveying merely an
easement, the CFC relied on the minimal consideration recited in the deeds.

Appx0017. But such consideration does not trump all other parts of the deed
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that indicate transfer of fee title. As discussed in the context of the MG&AR
deeds, see supra pp. 28-30, modest consideration is not dispositive. See Valdosta,
150 S.E. at 847. The Georgia Supreme Court has on numerous occasions
found the transfer of fee in the context of minimal consideration. See Rogers, 54
S.E.2d at 137 (finding a transfer of fee where consideration was $10); Woods,
181 S.E. 83 (same where consideration was $1). Indeed, in Knight—involving
very similar deeds to here—the court found the conveyance of a fee where the
deeds recited only $1 consideration. 232 S.E.2d at 74-75.

5. A Georgia statute regarding state-aid highways does
not suggest any different interpretation of the
County Road 213 deeds or render Knight irrelevant.

Despite the strong language in the deed indicating conveyance of fee
simple, the CFC concluded that the County Road 213 deeds must be deemed
to convey only an easement because they were made in the context of
Georgia’s statute regarding Control and Supervision of State-Aid Roads, 1935
Ga. Laws 160 (codified at Ga. Code § 95-1721 (1935)). The CFC interpreted
that statute to authorize the State’s acquisition of only a “right of way,” as
opposed to a property interest in fee simple. Appx0016.

The CFC'’s interpretation is incorrect for two reasons. First, the cited
statute does not purport to limit the estate that may be acquired for state-aid
roads. Rather, the statute provides that it is the duty of county authorities “to
assist in procuring the necessary rights of way as cheaply as possible . . .

including the purchase price of any land purchased for a right of way.” Id. This
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provision simply does not address the type of estate acquired, and so it
provides no statutory limitation on the state’s authority to acquire fee simple
interests. Nor, for the same reason, does the provision shed light on the State’s
intent as the grantee when it obtained such deeds.

Second, the CFC is incorrect that the reference to “right of way” in the
statute would suggest conveyance of an easement (if indeed the statute were
relevant at all). Appx0016 (citing Crutchfield, 191 S.E. at 470). The statute
refers to the purchase of “land . . . for a right of way” (emphasis added). As
discussed above, the grant of “land”—as in the deeds (and statute) here—
weighs in favor of a fee conveyance. Crutchfield 1s inapposite: that deed stated
that it conveyed a “right of way,” not “land,” and the deed reserved rights to
the grantor that were inconsistent with a fee conveyance. 191 S.E. at 470.

The CFC also erroneously rejected the United States’ analogy to Knight,
which involved virtually identical deeds and held that a deed for “land” for a
“right of way for said road” conveyed “in fee simple” was indeed a grant of
land in fee simple. The CFC reasoned that the road at issue in Knight was a
limited-access highway (built pursuant to a Georgia statute requiring the State
government to acquire property rights in fee simple), as opposed to a state-aid
road (which, as discussed above, the CFC incorrectly interpreted to require an
easement-only acquisition). In addition to the above-discussed problems with
the CFC’s interpretation, the CFC’s approach to this issue is fundamentally
incorrect. As Knight explains, the deed itself determines the “estate . . . actually

conveyed”; the intent of the parties—evidenced, in part, by a relevant statute—
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is one piece of evidence, but the instrument’s language 1s paramount. 232
S.E.2d at 73-74,; see also Coffee County, 110 S.E. 215 (the estate conveyed should
be “determined by the terms of the conveyance,” regardless of the context of
that conveyance). The Georgia Supreme Court’s determination that the deed
in Knight conveyed a fee was not based on the limited-access nature of the
roadway, but rather on the text of the instrument effecting the conveyance.
There 1s no basis for distinguishing Knight on these (or any other) grounds.

* % %

For all of these reasons, the Court should reverse the CFC’s judgment
that the County Road 213 deeds conveyed a mere easement to the State of
Georgia. Because these deeds conveyed a fee interest to the State, certain of
Plaintiffs’ parcels are not actually adjacent to the rail corridor, and they
accordingly have no interest to the centerline of the corridor under state law as
they have claimed. See Appx1132 n.5 (conceding this point if the land had been
transferred in fee). The Court should direct the CFC to enter judgment for the
United States as to all Plaintiffs whose claim to the rail corridor is based on
parcels that are separated from the corridor by County Road 213.

II. The United States cannot be liable for a taking of land that was
never affected by the NITU.

This lawsuit involves a number of Plaintiffs who claim an interest in land
that 1s east of the eastern terminus (milepost E65.80) of the 14.9-section of rail

corridor that was converted to interim trail use.” This land was never subject to

? These Plaintiffs whose lands are at least partially east of milepost E65.80 are:
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railbanking and interim trail use, and thus no permanent physical taking from
trail conversion arose, as in Preseault II, 100 F.3d 1525. However, Plaintiffs
insist—and the CFC held, Appx0022-0023; Appx0038-0039—that their
property was nonetheless physically taken by the United States during the
pendency of the NITU because Plaintiffs apparently believed, based on an
erroneous parenthetical in the railroad’s notice of exemption and the resulting
NITU, that their property was within the corridor to be abandoned.

Although Plaintiffs may have been genuinely confused, confusion is not

enough to establish a taking here. The milepost numbers indicate the extent of

e Beaver Manufacturing Co. (claim 91.E), see maps at Appx0847,
Appx0595, Appx0608;

o Margaret Harker (claim 100), see Appx0847;

e Hy-Line Indian River Co. (claims 101.A and 101.B), see Appx0847,

Appx0595;

Global Signal Acquisitions IV, LLC (claim 102), see Appx0595;

George Randall Haymons & Robert Gary Rolander (claim 103.A), see

Appx0608;

George Randall Haymons (claim 103.B), see Appx0606—0608;

Charles E. Kirkland (claim 104), see Appx0607-0608;

Harry & Mary S. Hardeman (claim 105), see Appx0607;

James Jackson (claim 106), see Appx0607;

Philip G. Downs (claim 107), see Appx0605; and

Geneva Hart, et al. (claim 109), see Appx0606.

See generally Appx0356-0357, 0379-0380.

Certain of these Plaintiffs have no cognizable property interest in the rail
corridor for the independent reason that the railroad owns the rail corridor
adjacent to their property in fee. See, e.g. Appx0356—0357, Appx0380 (claims of
Plaintiffs Kirkland, Hardeman, Downs, Haymons, Jackson, and Hart based on
property beyond milepost E65.8 where the railroad took its relevant interest via
the Pitts deed, which, as discussed above (pp. 19-31) conveyed fee via a
MG&AR form deed).

42



Case: 19-1793 Document: 16 Page: 52 Filed: 08/20/2019

the NITU, and uncontroverted evidence confirms that the railroad never
intended to abandon the portion of the line east of milepost E65.80. The NITU
had no effect whatsoever on properties beyond that terminus. Thus, Plaintiffs
who own property east of the NITU’s endpoint are not entitled compensation
for a physical taking.

A. The NITU never extended east of milepost E65.80, the
endpoint of the line to be abandoned.

The plain language of the 2013 NITU supports the government’s
interpretation that the NITU covered lands only between mileposts E65.80 and
E80.70, and that the NITU therefore could not have affected properties outside
those endpoints.

Although the 2013 NITU contained an erroneous description of the
location of milepost E65.80—i.e., “the point of the line’s crossing of Route 229
in Newborn”—that parenthetical description does not “overcome the explicit
milepost reference[]” in the document, which plainly indicates the intended
endpoint. Montezuma Grain Co. v. STB, 339 F.3d 535, 540-41 (7th Cir. 2003).
Indeed, in Montezuma, the Seventh Circuit held that the STB reasonably
concluded that the recitation of an accurate milepost reference and the correct
total mileage to be abandoned gave adequate notice of the section of rail line
intended to be abandoned, even in the context of an inaccurate map and letters
that evinced a mistaken belief about the location of one milepost. Here, too,
the railroad plainly stated the endpoint of the portion of the rail line that it

sought authority to abandon 1n its notice of intent of exemption (and the NITU
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consequently so stated as well)—“milepost E 65.80”—and the erroneous
parenthetical indication of the Jocation of that endpoint does not trump or alter
that endpoint. Appx0108; Appx0173.

Moreover, the description of E65.80’s location was not only erroneous,
it was meaningless: the rail line in fact does not (as the parenthetical
description suggests) cross Route 229. Accordingly, the parenthetical reference
to “the point of the line’s crossing of Route 229 in Newborn” was effectively a
nullity and a harmless scrivener’s error. Cf. Ruffin v. United States, 509 F. App’x
978, 980 (Fed. Cir. 2013) (holding that in a military discharge proceeding,
where a cover memorandum referred to the plaintiff’s being processed for
“mandatory administrative separation for misconduct,” when the plaintiff was
subject to a different process and did not qualify for the mandatory process,
such reference was a harmless scrivener’s error). This factually inaccurate
description could not have created a genuine ambiguity because it referred to a
location that does not exist.

It appears that Plaintiffs assumed that the NITU extended to the rail
line’s crossing of a different road from the one referenced in the NITU’s
parenthetical—Georgia Highway 142/County Road 213. See Appx0388 (map
indicating the length of the corridor under the NITU, from milepost E80.70 to
milepost E65.80), reproduced infra p. 45; Appx0389 (showing some claimants’
parcels along a section of corridor that is east of milepost E65.80, extending
east to near Highway 142), reproduced infra p. 46; Appx0921 (depicting overlay
of railroad map on current street map); Appx0383-0385, Appx0919-0920
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Map from Appx0389.
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