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2Q� 1RYHPEHU� ��� ������ 3ODLQWLII� 6XSHU� ,QWHUFRQQHFW� 7HFKQRORJLHV�� //&� �³6,7´�� VXHG�

'HIHQGDQW�*RRJOH��//&��³*RRJOH´��IRU�SDWHQW�LQIULQJHPHQW�LQ�WKLV�'LVWULFW����'NW��1R��������*RRJOH�

PRYHV�WR�GLVPLVV�WKH�FRPSODLQW�IRU�LPSURSHU�YHQXH�XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E�����

DQG����8�6�&����������WKH�³0RWLRQ´�����'NW��1R��������+DYLQJ�FRQVLGHUHG�WKH�0RWLRQ��EULHILQJ��DQG�

UHOHYDQW�DXWKRULWLHV��WKH�&RXUW�'(1,(6�WKH�0RWLRQ�IRU�WKH�UHDVRQV�GLVFXVVHG�KHUHLQ���

�³$Q\�FLYLO�DFWLRQ�IRU�SDWHQW�LQIULQJHPHQW�PD\�EH�EURXJKW�LQ�DQ\�MXGLFLDO�GLVWULFW�ZKHUH�WKH�

GHIHQGDQW�UHVLGHV��RU�ZKHUH�WKH�GHIHQGDQW�KDV�FRPPLWWHG�DFWV�RI�LQIULQJHPHQW�DQG�KDV�D�UHJXODU�

DQG�HVWDEOLVKHG�SODFH�RI�EXVLQHVV�´�����8�6�&���������E����6,7�DOOHJHV�WKDW�YHQXH�LV�SURSHU�XQGHU�

WKH�VHFRQG�SURQJ�RI��������E������

��� 9HQXH� LV� SURSHU� LQ� WKLV� MXGLFLDO� GLVWULFW� XQGHU� ��� 8�6�&�� �� �����E�� EHFDXVH�
*RRJOH�KDV�FRPPLWWHG�DFWV�RI� LQIULQJHPHQW� LQ� WKH�'LVWULFW�DQG�KDV�D�UHJXODU�DQG�
HVWDEOLVKHG�SODFH�RI�EXVLQHVV�LQ�WKLV�'LVWULFW���2Q�LQIRUPDWLRQ�DQG�EHOLHI��PXOWLSOH�
,63V� KRVW� *RRJOH� *OREDO� &DFKH� VHUYHUV� LQ� WKLV� 'LVWULFW�� ZKLFK� FDFKH� *RRJOH¶V�
SURGXFWV�DQG�GHOLYHU�WKHP�WR�UHVLGHQWV�RI�WKLV�'LVWULFW���7KHVH�*RRJOH�*OREDO�&DFKH�
VHUYHUV�FDFKH�FRQWHQW�WKDW�LQFOXGHV�YLGHR�DGYHUWLVLQJ��DSSV��DQG�GLJLWDO�FRQWHQW�IURP�
WKH�*RRJOH�3OD\�VWRUH��DPRQJ�RWKHU�WKLQJV��*RRJOH�JHQHUDWHV�UHYHQXH�E\�SURYLGLQJ�

��8QOHVV� RWKHUZLVH� QRWHG�� DOO� GRFNHW� FLWDWLRQV� DUH� WR�Super Interconnect Technologies, LLC v. 
Google, LLC��1R�������FY��������(�'��7H[������
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WKHVH�VHUYLFHV�WR�UHVLGHQWV�RI�WKLV�'LVWULFW���%RWK�WKH�VHUYHU�LWVHOI�DQG�WKH�SODFH�RI�
WKH�*RRJOH�*OREDO�&DFKH�VHUYHU��LQGHSHQGHQWO\�DQG�WRJHWKHU��FRQVWLWXWH�D�³SK\VLFDO�
SODFH´�DQG�D�³UHJXODU�DQG�HVWDEOLVKHG�SODFH�RI�EXVLQHVV´�RI�*RRJOH���7KH�)HGHUDO�
&LUFXLW�YHU\�UHFHQWO\�GHQLHG�PDQGDPXV�WR�*RRJOH�ZKHUH�LW�FKDOOHQJHG�WKLV�&RXUW¶V�
UXOLQJ�WKDW�YHQXH�ZDV�SURSHU�RYHU�LW�XQGHU����8�6�&���������E����See In re Google 
LLC��1R�����������������:/����������)HG��&LU��2FW�������������

�'NW��1R������������

*RRJOH�DUJXHV�WKDW�LWV�*RRJOH�*OREDO�&DFKH��³**&´��VHUYHUV�GR�QRW�TXDOLI\�DV�D�³UHJXODU�

DQG�HVWDEOLVKHG�SODFH�RI�EXVLQHVV´�XQGHU�WKH�)HGHUDO�&LUFXLW¶V�WKUHH�SDUW�WHVW�LQ�In re Cray������

)��G�������������)HG��&LU������������'NW��1R�����DW��±������*RRJOH�DFNQRZOHGJHV�WKDW�WKLV�&RXUW�

SUHYLRXVO\�IRXQG�YHQXH�XQGHU� LGHQWLFDO� IDFWV� LQ�SEVEN Networks, LLC v. Google LLC������)��

6XSS���G������(�'��7H[�����������Id.�DW������*RRJOH�GRHV�QRW�GLVSXWH�DQ\�RI�WKHVH�XQGHUO\LQJ�IDFWV��

EXW�LQVWHDG�XUJHV�WKH�VDPH�OHJDO�DUJXPHQWV�WKDW�WKLV�&RXUW�GHQLHG�LQ�SEVEN����Id.�DW����QRWLQJ�WKDW�

WKH�IDFWV�EHIRUH�WKH�&RXUW� LQ�SEVEN�KDYH�UHPDLQHG�XQFKDQJHG�DQG�DUH�VWLOO�XQGLVSXWHG���� �7KH�

&RXUW�VHHV�QR�UHDVRQ�WR�GHSDUW�IURP�LWV�SULRU�GHFLVLRQ�DQG�ILQGV�WKDW�YHQXH�LQ�WKLV�FDVH�LV�SURSHU�IRU�

WKH�VDPH�UHDVRQV�RXWOLQHG�LQ�SEVEN�� � �$FFRUGLQJO\��*RRJOH¶V�0RWLRQ�WR�'LVPLVV�IRU�,PSURSHU�

9HQXH�8QGHU�5XOH����E�����DQG����8�6�&����������'NW��1R������LV�GHQLHG��

��,Q�DGGUHVVLQJ�*RRJOH¶V�0RWLRQ��WKH�&RXUW�EHOLHYHV�LW�DSSURSULDWH�WR�EULHIO\�GLVFXVV�FHUWDLQ�

DVSHFWV�RI�LWV�KROGLQJ�LQ�SEVEN��SDUWLFXODUO\�LWV�IXWXUH�LPSOLFDWLRQV��DV�UDLVHG�LQ�-XGJH�5H\QD¶V�

GLVVHQW�LQ�In re Google��1R�����������������:/����������2FW��������������+LV�GLVVHQW�RSLQHV�WKDW�

� *RRJOH�H[SODLQV�WKDW�LQ�Personal Audio, LLC v. Google, Inc.������)��6XSS���G�����������(�'��
7H[���������-XGJH�&ODUN�KHOG�WKDW�*RRJOH¶V�**&�VHUYHUV�DUH�QRW�D�³UHJXODU�DQG�HVWDEOLVKHG�SODFH�
RI�EXVLQHVV´�XQGHU��������E��� � �'NW��1R�����DW� �±���� �*RRJOH� DUJXHV� WKDW� ³>D@IWHU� WKLV�&RXUW¶V�
GHFLVLRQ�LQ�SEVEN�DQG�WKH�)HGHUDO�&LUFXLW¶V�VXEVHTXHQW�PDQGDPXV�GHFLVLRQ��WKH�1RUWKHUQ�'LVWULFW�
RI�7H[DV�QRWHG�WKH�FRQIOLFW�LQ�WKLV�'LVWULFW�EHWZHHQ�SEVEN�DQG�Personal Audio�DQG�DJUHHG�ZLWK�
-XGJH�&ODUN�´���Id.�DW����FLWLQJ�CUPP Cybersecurity, LLC, v. Symantec Corp.��1R�������FY��������
'NW��1R�����DW����1�'��7H[��'HF���������������7KH�&RXUW�GLVDJUHHV�ZLWK�WKH�OHJDO�DQDO\VLV�LQ�CUPP
IRU�WKH�VDPH�UHDVRQV�LW�GHFOLQHG�WR�IROORZ�Personal Audio�LQ�SEVEN���See SEVEN������)��6XSS��G�
DW����±������������±����
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WKH�&RXUW¶V�³FXUUHQW�UHDGLQJ�RI��������E��VXJJHVWV�WKDW�PHUHO\�RZQLQJ�DQG�FRQWUROOLQJ�FRPSXWHU�

KDUGZDUH��L�H���VHUYHUV��WKDW�LV�LQYROYHG�LQ�VRPH�FRPSDQ\�EXVLQHVV�LV�VXIILFLHQW´�WR�FRQIHU�YHQXH��

Google�������:/����������DW�����+H�DOVR�UHDG�WKLV�&RXUW¶V�GHFLVLRQ�DV�LPSO\LQJ�WKDW�³D�FRPSDQ\�

FRXOG� SRWHQWLDOO\� EHFRPH� VXEMHFW� WR� YHQXH� LQ� DQ\� MXGLFLDO� GLVWULFW� LQ� ZKLFK� D� SK\VLFDO� REMHFW�

EHORQJLQJ�WR�WKH�FRPSDQ\�ZDV�ORFDWHG�´��Id.�DW�������

%\�LWV�KROGLQJ�LQ�SEVEN�� WKH�&RXUW�QHLWKHU�LQWHQGV�QRU�DSSURYHV�WKH�YLHZ�WKDW�YHQXH�LV�

SURSHU�HYHU\ZKHUH���$V�WKH�)HGHUDO�&LUFXLW�QRWHG�LQ�Cray�DQG�DV�WKLV�&RXUW�UHLWHUDWHG�LQ�SEVEN��

WKH�YHQXH�DQDO\VLV�XQGHU��������E��PXVW�KHZ�FORVHO\�WR�WKH�ODQJXDJH�RI�WKH�VWDWXWH�� �Cray������

)��G�DW�������SEVEN������)��6XSS���G�DW�������7KH�)HGHUDO�&LUFXLW�DOVR�H[SODLQHG�WKDW�ZKHWKHU

YHQXH�LV�SURSHU�ZLOO�GHSHQG�RQ�WKH�XQLTXH�IDFWV�RI�HDFK�FDVH��LQ�ZKLFK�³QR�SUHFLVH�UXOH�KDV�EHHQ�

ODLG�GRZQ�´��Cray������)���G�DW��������,Q�SEVEN��WKH�&RXUW¶V�YHQXH�DQDO\VLV�ZDV�JURXQGHG�ODUJHO\�

RQ�WKH�IDFW�WKDW�����*RRJOH¶V�EXVLQHVV�LV�GHOLYHULQJ�RQOLQH�FRQWHQW�WR�XVHUV��DQG�����WKH�**&�VHUYHUV�

DUH�D�SDUW�RI�*RRJOH¶V�WKUHH�WLHUHG�QHWZRUN�WKDW�FRQGXFWV�WKLV�YHU\�DFWLYLW\���SEVEN������)��6XSS��

�G�DW��������See 'NW��1R��������'HFODUDWLRQ�RI�.HLWK�0F&DOOLRQ�RQ�EHKDOI�RI�*RRJOH�����7KDW�LV��LW�

LV�WKH�specific nature of Google’s business�DQG�WKH�particular facts of this case WKDW�OHDG�WKH�&RXUW�

WR�FRQFOXGH�WKDW�WKH�**&�VHUYHUV�DUH�D�³UHJXODU�DQG�HVWDEOLVKHG�SODFH����EXVLQHVV´�RI�*RRJOH���%\�

KROGLQJ� VXFK�� WKH� &RXUW� GRHV� QRW� LQWHQG� WKDW� YHQXH� LV� SURSHU� LQ� DQ\� MXGLFLDO� GLVWULFW� ZKHUH� D�

GHIHQGDQW�RZQV��FRQWUROV��RU�RWKHUZLVH�KDV�D�FRQQHFWLRQ�WR�D�SLHFH�RI�SURSHUW\��UHDO�RU�SHUVRQDO��

WKDW�LV�UHODWHG�WR�WKH�GHIHQGDQW¶V�EXVLQHVV���5DWKHU��WKH�VSHFLILF�DQG�IDFW�EDVHG�QDWXUH��H[WHQW��DQG�

W\SH�RI�EXVLQHVV�ZLOO� LQIRUP�ZKHWKHU�D�SDUWLFXODU�SODFH� LQ�D�GLVWULFW�TXDOLILHV�DV�D�³UHJXODU�DQG�

HVWDEOLVKHG� SODFH� RI� EXVLQHVV´� RI� WKH� GHIHQGDQW�� � See Cray�� ���� )�� �G� DW� ����� �³$� IXUWKHU�

FRQVLGHUDWLRQ�IRU�WKLV�UHTXLUHPHQW�PLJKW�EH�WKH�QDWXUH�DQG�DFWLYLW\�RI�WKH�DOOHJHG�SODFH�RI�EXVLQHVV�

RI�WKH�GHIHQGDQW�LQ�WKH�GLVWULFW�LQ�FRPSDULVRQ�ZLWK�WKDW�RI�RWKHU�SODFHV�RI�EXVLQHVV�RI�WKH�GHIHQGDQW�
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in other venues. Such a comparison might reveal that the alleged place of business is not really a 

place of business at all."). It was with a careful view toward the discovery-based evidentiary facts 

in that particular situation, coupled with the specific parameters of Cray in mind, that the Court 

reached its conclusions in SEVEN. Given the present case, which is on all fours with the facts in 

SEVEN, the Court denies the Motion. 

So Ordered th is 
Aug 7, 2019 

UNITED STAT 

4 

Appx4 

Case: 19-126      Document: 2-2     Page: 6     Filed: 09/18/2019 (49 of 93)


