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INTRODUCTION

This case is the latest in a line of recent CAVC decisions applying the
“presumption of competency,” a judge-made presumption that this Court
constructed nine years ago in Rizzo v. Shinseki, 580 F.3d 1288 (Fed. Cir. 2009).
The Rizzo presumption operates as an exception to the VA’s statutory duty to assist
veterans in developing their claims: it absolves the VA of any obligation to
affirmatively establish a VA medical examiner’s qualifications unless the veteran
can supply a specific reason for thinking the examiner is incompetent. The
presumption stands as a glaring anomaly in the uniquely pro-claimant veterans-
benefits scheme created by Congress, as it alone—unlike every other rule in the
statutory regime—gives the benefit of the doubt to the VA, rather than to the
veteran.

The presumption of competency should be overruled.”> As an initial matter,
this Court lacked the authority to adopt it in the first place: as Justice Gorsuch has
observed, the presumption “enjoys no apparent provenance in the relevant
statutes,” Mathis v. Shulkin, 137 S. Ct. 1994, 1995 (2017) (Gorsuch, J., dissenting

from denial of certiorari), and those statutes nowhere bestow upon this Court the

? Appellant has filed a petition for hearing en banc asking the full Court to
hear this case so that it may overrule the panel decision in Rizzo. Dkt. 14. See El-
Shifa Pharm. Indus. Co. v. United States, 378 F.3d 1346, 1352 (Fed. Cir. 2004).
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authority to create judge-made rules of decision for use in VA-benefits
proceedings.

The presumption is also logically unsound. It finds its conceptual genesis in
the presumption of regularity, but there is nothing remotely “regular” about the
VA’s processes for selecting medical examiners. And to make matters worse, the
presumption is inconsistent with the maxim that, when the ability to prove a fact is
peculiarly within the competence of one party, that party should bear the burden of
proof.

Finally, the Rizzo presumption is irreconcilable with the governing statutory
framework. The veterans-benefits statute—*“imbued with special beneficence from
a grateful sovereign,” Barrett v. Nicholson, 466 F.3d 1038, 1044 (Fed. Cir.
2006)—is shot through with rules and presumptions that favor the veteran and that
require the VA to utilize all the resources at its disposal to assist veterans in
obtaining the benefits to which they are entitled. The statute contains not a single
provision, however, that favors the VA over the veteran, as the presumption of
competency does. Application of the presumption is thus demonstrably
inconsistent with the statutory framework wrought by Congress.

Even if this Court retains the Rizzo presumption, however—and it should
not—the CAVC’s decision in this case should still be vacated. The court below

altered the presumption of competency beyond all recognition, transforming it
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from a presumption that VA medical examiners are generally qualified health-care
providers into a presumption that VA medical examiners are specialists in every
given area of medicine. The CAVC’s expansion of the Rizzo presumption finds no
support in the veterans-benefits statute, in logic, or in common sense, and it is
flatly inconsistent with the VA’s statutory duty to assist veterans in developing
their claims.

This case should be vacated and remanded for further proceedings compliant
with the statutory regime established by Congress.

JURISDICTIONAL STATEMENT

The United States Court of Appeals for Veterans Claims (CAVC) entered a
final judgment on May 25, 2018. Appx16. This Court has jurisdiction over this
appeal pursuant to 38 U.S.C. § 7292.

STATEMENT OF THE ISSUES

1. Whether this Court should disavow the presumption of competency of
VA medical examiners, established in Rizzo v. Shinseki, 580 F.3d 1288 (Fed. Cir.
2009), as lacking in statutory or regulatory basis, conceptually unsound, and
inconsistent with the statutorily mandated pro-claimant nature of the VA
adjudicatory system.

2. Whether the CAVC erred in transforming the presumption of

competency into a rule that every VA medical examiner selected by the VA is
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presumed to be not only competent, but also a specialist in any given area of
medicine.

STATEMENT OF THE CASE

Appellant Ernest Francway served honorably in the United States Navy from
August 1968 to May 1970, Appx163, including a tour of duty in Vietnam spanning
from June 1969 to November 1969. Appx1898; Appx1904. While in the service,
Mr. Francway sustained various abdomen and back injuries, see, e.g., Appx95;
Appx176-181—injuries that have resulted in a lifetime of chronic back pain. This
appeal arises from Mr. Francway’s fifteen-year effort to obtain disability
compensation for those injuries from the VA.

A. Factual background

1. 1969-2003: Mr. Francway injures his back while serving in
the Navy and suffers from chronic back pain following
discharge.

While serving on an aircraft carrier in 1969, Mr. Francway was hit by a gust
of wind while carrying a set of wheel chocks. The resulting fall caused him to
injure his back. Appx95-97; Appx657; Appx1909. Mr. Francway was placed on
bedrest for a week and assigned to light duty for three months following the
incident. Appx97.

Mr. Francway’s treatment records from 1995 to the present day reflect
repeated complaints of lower back pain, which Mr. Francway traces to the 1969

incident on the flight deck. See, e.g., Appx264; Appx551; Appx560; Appx577-
4
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579; Appx597; Appx603; Appx612; Appx648; Appx656-657; Appx763;
Appx1526. Mr. Francway has testified that in the years following his discharge
from the service, he had to take off work “[s]Jometimes every other month or
sometimes a couple [of] times a month” because of his back pain. Appx1912.
While Mr. Francway was employed, he did not report his back problems to his
employer because he was afraid of losing his job. Id. This account of chronic
back pain was corroborated by Mr. Francway’s longtime friend, Glen Pettry, who
testified that Mr. Francway has “had back trouble” since the two met in the 1970s.
Appx1048.

2. April 2003-December 2010: Mr. Francway files and pursues

a claim for entitlement to service connection for his back
pain.

In April 2003, Mr. Francway filed a claim for entitlement to service
connection for the back injury he sustained on the aircraft carrier in 1969, as well
as for a stomach condition and post-traumatic stress order. Appx2083; cf. 38
U.S.C. § 1110 (establishing entitlement to disability compensation for injuries
suffered by veterans while in service). The VA regional office denied
Mr. Francway’s claim the following month, finding that the three complained-of
conditions were not related to his military service. Appx2015-2017; Appx2021-
2023; see also Appx1971-1977. Mr. Francway appealed the regional office’s

decision. Appx1943-1944.



Case: 18-2136  Document: 16 Page: 16 Filed: 10/09/2018

After conducting a hearing, Appx1894-1919, the Board remanded the case
to the regional office (RO), finding that, for all three of Mr. Francway’s claims, the
office had “provided [him with] insufficient notice and assistance.” Appx1888-
1893. Specifically, the Board ordered that “the RO should schedule the veteran for
VA examination in order to determine the nature and etiology of any currently
diagnosed disorder(s),” and further ordered that “[t]he examiner should also set
forth a complete rationale for all opinions expressed and conclusions reached in the
examination report.” Appx1890; Appx1892.

In May 2006, Mr. Francway was examined by an orthopedist, Dr. Paul
Steurer. Appx1705. Dr. Steurer noted in his report that Mr. Francway “‘sustained a
straining injury back in 1969 to his back” that “took about three months to go
away.” Id. After a short review of Mr. Francway’s medical history, Dr. Steurer
diagnosed Mr. Francway with a “[IJumbosacral strain” and wrote, “[i]t is not likely
his current back symptoms are related to a simple strain back in 1969, but rather a
natural [sic] occurring phenomenon.” Id. In July 2007, Dr. Steurer reviewed
Mr. Francway’s file again and stated that his opinion had not changed. Appx1670.

Approximately two years later, in May 2009, the Board issued another
decision. Appx1516-1530. This time, the Board granted Mr. Francway

entitlement to service connection for a hernia, but it again denied entitlement to
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service connection for the lower back pain. See id.> Mr. Francway timely
appealed that decision to the CAVC.
3. December 2010-March 2013: The parties file a joint remand
motion, agreeing that the Board did not adequately explain

its denial of Mr. Francway’s claim, but the VA fails to
comply with the ensuing remand order.

In December 2010, while the appeal was pending before the CAVC,
Mr. Francway and the government filed a joint motion for partial remand.
Appx1242-1247. In the joint remand motion, the parties agreed that remand was
“warranted . . . because the Board did not provide an adequate statement of reasons
or bases for its determinations.” Appx1242. Specifically, the joint motion noted
that it was “unclear how [Dr. Steurer] reached [the] medical conclusion™ that
Mr. Francway’s back injury was not related to his military service, “when the
medical history, as noted in the July 2007 VA examination report, reflect[ed]
1) low back strain in service, 2) that ‘over the years’ Appellant has had ‘persistent
back pain,” and 3) that Appellant now has ‘a chronic back pain problem.’”
Appx1243-1244. This “medical history, on its face, implie[d] a medical link to
service based on a continuation of symptomatology,” and so it was “unclear” why

Dr. Steurer would have “conclude[d] that any medical link to service is ‘unlikely.’”

3 The Board had granted Mr. Francway service connection for his post-
traumatic stress disorder in a separate decision. See Appx2450-2451.
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Appx1244. “[T]he examiner’s rationale[s] for both medical opinions appear to be
somewhat vague,” the motion continued, because it was “unclear what it means for
a lumbosacral strain to be a ‘natural occurring phenomenon.”” Id. (citations
omitted).

The CAVC vacated the Board’s May 2009 decision, incorporating the
findings of the joint remand motion and concluding that the Board’s decision “had
not provided adequate reasons and bases in finding that VA had met its duty to
assist in providing an examination or medical opinion.” See Appx1164. In May
2011, the Board remanded Mr. Francway’s case to the regional office for an
examination to determine whether his low-back disorder was a result of active
service. Appx1161-1167. The Board’s order stressed that the examiner should
render an opinion “based on the results of examination” and a review of the
evidence, and ordered the examiner to set forth “[a]ll examination findings, along
with the complete rationale for all opinions expressed . . . in the examination
report.” Appx1166.

In December 2011, Dr. Steurer, the orthopedist, again reviewed
Mr. Francway’s file, but failed to examine Mr. Francway, as the remand order
required. Appx1129-1139. Dr. Steurer’s written opinion was two sentences long

and reads in its entirety: “After c-file review there is no change in opinion. His
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spinal stenosis is less likely than not related to service but natural age progression.”
Appx1139.

Dr. Amy Schechter, a general internist, provided a second medical opinion
in January 2012. Appx1114. Like Dr. Steurer, Dr. Schechter did not examine Mr.
Francway, as the remand order required. Appx1117; see also Appx1128 (“Due to
the lack of evidence that the veteran’s current back condition was caused by his in-
service back strain, a back exam was not conducted.”). Instead, Dr. Schechter
simply reviewed Mr. Francway’s file and stated that there was not sufficient
evidence in the file for her to conclude “that the initial injury noted in 1969 is
likely to have caused the veteran’s current condition.” Appx1117; see generally
Appx1114-1128.

A subsequent internal VA memo, dated April 2012, noted that neither
Dr. Steurer’s nor Dr. Schechter’s opinion complied with the Board’s remand order
because neither physician actually examined Mr. Francway and because neither
physician provided a “complete rationale.” Appx1104-1105. The memo explained
that this was “contrary to the [CAVC’s] instructions and w[ould] cause another
remand for not following the remand directives.” Appx1105.

The VA then produced yet another opinion, this time from Patrick
Hopperton, a physician’s assistant. Appx1085-1098. PA Hopperton examined

Mr. Francway and concluded (in an opinion strikingly similar to the opinion from



Case: 18-2136  Document: 16 Page: 20 Filed: 10/09/2018

Dr. Steurer, which the parties had already agreed was insufficient) that it was more
likely than not that Mr. Francway’s back injury was “related to natural age
progression with consideration [sic] wear and tear throughout his life.” Appx1097-
1098.

Mr. Francway argued to the Board that PA Hopperton’s opinion was
insufficient for ratings purposes because it was based on an inadequate rationale.
Appx1051-1052. In connection with this argument, Mr. Francway submitted a
“buddy statement” from his longtime friend Glen Pettry, who certified that he has
known Mr. Francway since the 1970s and that Mr. Francway has had debilitating
back pain as long as Mr. Pettry had known him. Appx1052. Mr. Francway
requested “that the Board remand this matter for the provision of a medical
examination conducted by a board certified orthopedist along with all necessary
tests, to include the provision of x-rays and MRI imaging.” Id. (emphasis added).

4. March 2013-March 2015: The Board issues another remand
order requiring that Mr. Francway be examined by an

“appropriate medical specialist”; Mr. Francway’s
subsequent examination is conducted by a general internist.

In March 2013, the Board granted Mr. Francway’s request, again remanding
his case to the regional office. Appx1038-1047 (“2013 Remand Order”). The
Board concluded that, in light of Mr. Pettry’s statement corroborating

Mr. Francway’s complaints of chronic back pain, additional development of

10
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Mr. Francway’s claim was required. Appx1044. Specifically, the Board ordered

as follows:
The Veteran[’s] claims file should be reviewed by an appropriate
medical specialist for an opinion as to whether there is at least a 50
percent probability or greater . . . that he has a low back disorder as a
result of active service. All indicated tests and studies are to be
performed prior to the examination, the claims folder must be made
available for review of the case. A notation to the effect that this
record review took place should be included in the report. The
examiner should reconcile any opinion provided with the statements
from the Veteran and G.P. as to reported episodes of back pain since

active service. An explanation should be provided identifying the
reasons if an item of evidence is considered to be not credible.”

Appx1046 (first emphasis added).

In September 2014, orthopedist Dr. Steurer examined Mr. Francway and
submitted another opinion. Appx464-472. Dr. Steurer stated that “it is less likely
that [Mr. Francway’s] current spinal stenosis is related to one evet [sic] over 40
years ago but rather natural age progression.” Appx471-472; see also Appx463.

As the VA noted in a March 2015 internal e-mail, however, Dr. Steurer’s
opinion yet again did not comply with the terms of the Board’s remand order,
because Dr. Steurer had not reconciled his opinion with Mr. Pettry’s statement.
Appx439-440. Accordingly, the e-mail stated, Dr. Steurer should “provide an
addition[al] medical opinion/discussion” that specifically addressed Mr. Pettry’s

statement. Appx440.

11
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Dr. Steurer, however, did not provide the requested opinion. Instead,
Dr. Schechter, the internist, reviewed Mr. Francway’s file, “with attention to the
buddy statement,” and concluded that “[w]hile it is possible that the veteran injured
or developed disease in his spine after his military service, it’s not possible to
relate post-service conditions to the self-limited back strain documented in service
without resorting to speculation.” Appx435-436. A decision review officer then
issued a decision denying Mr. Francway entitlement to service connection for a
low back disability. Appx408-409.

B.  Procedural history

1. The Board affirms the VA’s denial of Mr. Francway’s
claim.

Mr. Francway appealed to the Board, arguing, among other things, that
“once again, th[e] VA has yet to provide to him an adequate examination and
opinion.” Appx116. Mr. Francway specifically argued that neither Dr. Steurer’s
nor Dr. Schechter’s opinion complied with the terms of the 2013 Remand Order.
Appx115-116. The Board rejected Mr. Francway’s arguments, holding that the
VA had complied with the 2013 Remand Order and had satisfied its statutory duty
to assist Mr. Francway in obtaining a medical examination and opinion. Appx91;
Appx93. The Board concluded that there was “no competent evidence of a
medical nexus between the current low back disability and an incident of service.”

Appx99.
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2. The CAVC affirms, relying on the “presumption of
competency” to reject Mr. Francway’s argument that the
VA internist was not an “appropriate medical specialist.”

Mr. Francway then appealed to the CAVC, renewing his argument that the
examinations and opinions of Dr. Steurer and Dr. Schechter did not comply with
the terms of the 2013 Remand Order. Mr. Francway noted that the 2013 Remand
Order required that the VA obtain “a medical opinion by an ‘appropriate medical
specialist’ to specifically ‘reconcile any opinion provided with the statements from
the Veteran and G.P. as to reported episodes of back pain since active service.””
Appx38-39. The only opinion discussing Mr. Pettry’s statement, however, was
from Dr. Schechter—who was not an orthopedic specialist. Appx39. Mr.
Francway argued that the Board clearly “desired an appropriate medical specialist
and not simply any doctor when it directed an opinion by an appropriate medical
specialist.” Id.; see also AppxT79.

The CAVC affirmed the Board’s decision. Appx1-13. As relevant here, the
CAVC rejected Mr. Francway’s argument that the Board had erred in failing to
ensure that “the March 2015 examiner was an appropriate medical specialist.”
Appx9. The court noted that the “V A benefits from a presumption that it has
properly chosen a person who is qualified to provide a medical opinion in a
particular case.” Id. (quoting Parks v. Shinseki, 716 F.3d 581, 585 (Fed. Cir.

2013)). “Thus,” the court reasoned, “the Board was not required to provide a
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statement of reasons or bases establishing the medical examiner’s competence
before relying on her opinion.” Appx10 (citing Rizzo, 580 F.3d at 1291-92). The
court also stated that Mr. Francway had “fail[ed] to demonstrate prejudicial error
because he fail[ed] to explain why an internal medicine specialist may not qualify
as ‘an appropriate medical specialist.”” Id.

This appeal timely followed.

SUMMARY OF THE ARGUMENT

1. This Court should overrule the presumption of competency. The
Court’s adoption of the presumption—which absolves the VA of any obligation to
establish that VA medical examiners are competent—was misguided in 2009, and
this Court’s continued application of the presumption remains flawed today. That
is so for at least three reasons.

First, the presumption is illegitimate because this Court lacked the power to
establish it. This Court’s jurisdiction under 38 U.S.C. § 7292 is limited to
interpreting relevant constitutional, statutory, and regulatory provisions; the Court
has no authority to establish freestanding judge-made rules of law for VA-benefits
proceedings. The Rizzo Court thus lacked the statutory authority to create the
presumption in the first place. This conclusion is inescapable given that Congress
has legislatively established several presumptions that govern VA proceedings in

Title 38 of the U.S. Code—and every single one favors the veteran, not the VA.
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Had Congress intended to place the burden on veterans to show that their medical
examiners lack the necessary qualifications, it surely would have said so.

Second, the presumption is conceptually unsound. The rule created in Rizzo
is premised on the presumption of regularity—the idea that courts may “presume
that public officers have properly discharged their official duties.” 580 F.3d at
1292 (quoting Miley v. Principi, 366 F.3d 1343, 1347 (Fed. Cir. 2004)). The
presumption of regularity, however, applies only to agency actions that are routine,
ministerial, non-discretionary, and reliable—and not one of those adjectives
applies to the VA’s processes for selecting medical examiners. Moreover, the
Rizzo presumption is inconsistent with the principle that the burden of proving a
given fact should fall on the party who can most easily access the relevant
evidence. The VA is clearly in a better position to assess the quality of its own
medical examiners than are veteran claimants—many of whom are proceeding pro
se and are handicapped by serious physical and mental disabilities.

Finally, the presumption is inconsistent with the non-adversarial, pro-
claimant nature of the VA-benefits system. Congress has mandated that the VA
both assist veterans in developing their claims and give them the benefit of the
doubt in determining whether they qualify for disability benefits. To a similar end,
under the so-called pro-veteran canon of construction, courts resolve any

ambiguities in veterans statutes in favor of the veteran claimant. The Rizzo
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presumption, however, inhibits claimants in their pursuit of benefits, contrary to
the duty to assist; it gives the benefit of the doubt to the V4 rather than the veteran,
contrary to the benefit-of-the-doubt rule; and it disfavors veterans, contrary to the
pro-veteran canon of statutory construction. The presumption thus contradicts both
the explicit terms and the recognized purpose of the statutory scheme established
by Congress.

2. Even if this Court decides to retain the presumption of competency, it
should still reject the expansion of the doctrine wrought by the CAVC in this case.
The CAVC held that all VA medical examiners are not only presumed competent,
but are also presumed to be specialists in every area of medicine. That holding
lacks any basis in the relevant statutes or regulations, in this Court’s case law, or in
common sense—and it flies in the face of the duty to assist. If the Board orders
that a veteran must be examined by a specialist, the duty to assist requires the VA
to ensure that the examiner who is retained is, in fact, a specialist in the relevant
area of medicine. The CAVC failed to hold the Board to the requisite standard
here, and so its decision must be vacated.

STANDARD OF REVIEW

This appeal presents two legal questions: (1) whether this Court should
disavow the presumption of competency; and, if not, (ii) whether the CAVC erred

in holding that the presumption allows the VA to assume that every VA medical
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examiner is a specialist in every field of medicine. These legal issues fall within
this Court’s appellate jurisdiction pursuant to 38 U.S.C. § 7292. See Mathis v.
McDonald, 643 F. App’x 968, 971 (Fed. Cir. 2016) (Federal Circuit has
jurisdiction to address “whether this [CJourt should disavow the presumption of
competency as it applies to VA medical examiners™); Morgan v. Principi, 327 F.3d
1357, 1362-63 (Fed. Cir. 2003) (Federal Circuit may review CAVC decisions
interpreting the scope of judge-made rules of law).

This Court reviews these issues of law de novo. Mathis, 643 F. App’x at
971; Andrews v. Nicholson, 421 F.3d 1278, 1281 (Fed. Cir. 2005) (citing Wagner
v. Principi, 370 F.3d 1089, 1091 (Fed. Cir. 2004)); see also 38 U.S.C. § 7292(d)(1)
(Federal Circuit “shall decide all relevant questions of law, including interpreting
.. . statutory provisions”).

ARGUMENT

I. THIS COURT SHOULD DISAVOW THE PRESUMPTION OF
COMPETENCY.

A. Background on the presumption of competency

The VA has a statutorily mandated duty “to assist a claimant in obtaining
evidence necessary to substantiate the claimant’s claim” for veterans’ benefits. 38
U.S.C. § 5103A(a). “In the case of a claim for disability compensation,” this
assistance “shall include providing a medical examination or obtaining a medical

opinion when such an examination or opinion is necessary to make a decision on
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the claim.” Id. § 5103A(d)(1); see also Wood v. Peake, 520 F.3d 1345, 1347-48
(Fed. Cir. 2008).

A veteran is entitled to have his or her claim adjudicated based on
“competent medical evidence.” See 38 C.F.R. § 3.159; Parks, 716 F.3d at 584 (VA
is required “to rely only on ‘competent medical evidence’ as defined by [38 C.F.R.
§] 3.159(a)(1)”). Under the applicable regulations, “[c]ompetent medical evidence
means evidence provided by a person who is qualified through education, training,
or experience to offer medical diagnoses, statements, or opinions.” 38 C.F.R.

§ 3.159(a)(1).

Under the presumption of competency, however, the CAVC and this Court
presume, as a matter of law, that the VA “has properly chosen a person who is
qualified to provide a medical opinion in a particular case.” Parks, 716 F.3d at
585; see also Rizzo, 580 F.3d at 1291. The veteran may rebut this presumption
only by “set[ting] forth the specific reasons why the litigant concludes that the
[examiner] is not qualified to give an opinion.” Mathis, 643 F. App’x at 971
(emphasis added); see also Rizzo, 580 F.3d at 1291 (veteran “bears the burden of
persuasion” to show that the examiner was not competent) (quoting Cox v.
Nicholson, 20 Vet. App. 563, 569 (2007)). Thus, the presumption of competency
puts the burden on the veteran to show that a VA medical examiner is not

qualified, rather than putting the burden on the VA to show that the examiner is
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qualified—making the rule an anomaly in the “uniquely pro-claimant”
adjudicatory system for veterans benefits, in which “any ambiguities” in the
evidence are to be resolved in the veteran’s favor, Harris v. Shinseki, 704 F.3d 946,
948-49 (Fed. Cir. 2013).

This Court first articulated the presumption of competency a decade ago in
Rizzo. Rizzo “adopt[ed] the reasoning” of a 2007 CAVC decision, Cox v.
Nicholson, 20 Vet. App. 563 (2007), which had asserted—without any substantive
analysis—that “the Board is entitled to assume the competence of a VA examiner.”
Rizzo, 580 F.3d at 1290-91 (quoting Cox, 20 Vet. App. at 569). As the conceptual
basis for this new presumption, the Rizzo Court relied on the presumption of
regularity, which “provides that, in the absence of clear evidence to the contrary,
the court will presume that public officers have properly discharged their official
duties.” Id. at 1292 (quoting Miley, 366 F.3d at 1347). This Court has developed
the presumption of competency in a line of cases, culminating most recently in the
Court’s decision in Mathis, which reaffirmed that the VA “benefits from a
presumption” that its chosen medical providers are qualified to give opinions in

any particular case. 643 F. App’x at 971-72.*

* As articulated in Rizzo and its progeny, the burden is both procedural and
substantive. Procedurally, the presumption requires the veteran to “challenge a VA
medical expert’s competence or qualifications before the Board” or else waive the
issue. Rizzo, 580 F.3d at 1291. Substantively, the presumption puts a thumb on
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While the Mathis panel followed the presumption of competency as a matter
of Circuit precedent, it expressed serious reservations about the doctrine’s
continuing viability. The Court noted that the presumption of regularity typically
applies only to “ministerial, routine, and non-discretionary’ actions. Id. at 973-74.
But “[n]Jowhere in the Rizzo line of cases . . . did either the Veterans Court or this
court perform an analysis to verify that the procedures attending the selection and
assignment of VA examiners are, in fact, regular, reliable, and consistent.” Id. at
974; see also id. at 975 (Reyna, J., concurring) (“The presumption of competence
was created based on the presumption of regularity, and it was unprecedented to
apply the presumption of regularity to a process such as determining whether a
nurse is qualified to provide an opinion on a particular issue.”).’

B. The presumption of competency is illegitimate because it lacks
any statutory or regulatory basis.

The first problem with the presumption of competency is that the VA and

this Court lacked the authority to create it in the first place.

the scale in favor of the VA, as it places “the burden of persuasion™ (not just
production) on the veteran. Id. (emphasis added); see also Parks, 716 F.3d at 585.

> The full Court denied Mathis’s petition for rehearing en banc. Mathis v.
McDonald, 834 F¥.3d 1347 (Fed. Cir. 2016). Five judges dissented from the denial
of the petition. See id. at 1353 (Reyna, J., dissenting from denial of rehearing en
banc); id. at 1360 (Stoll, J., dissenting from denial of rehearing en banc). Mathis
then sought certiorari in the Supreme Court. The Court denied the petition, with
Justice Gorsuch dissenting from the denial of certiorari. See Mathis v. Shulkin, 137
S. Ct. 1994 (2017).
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1. Under 38 U.S.C. § 7292, this Court’s jurisdictional authority in the
veterans-benefits context is limited to interpreting the Constitution, congressional
statutes, and agency regulations. Id. § 7292(c), (d). But the Rizzo Court did not
even purport to rely on a statute or regulation in adopting the presumption; instead,
the Court simply created it out of whole cloth. See Mathis, 137 S. Ct. at 1995
(Gorsuch, J., dissenting from denial of certiorari) (“[ W]here does this presumption
come from? It enjoys no apparent provenance in the relevant statutes. There
Congress imposed on the VA an affirmative duty to assist—not impair—veterans
seeking evidence for their disability claims.”). The task of fashioning such
presumptions belongs to Congress, not this Court.

Indeed, Congress knows how to create presumptions for application in
veterans-benefits adjudicatory proceedings; it has already done so, in numerous
places throughout Title 38 of the U.S. Code. See, e.g., 38 U.S.C. § 1111
(establishing presumption that wartime veterans were “in sound condition when
examined, accepted, and enrolled for service”); id. § 1112 (establishing
presumption that certain diseases and disabilities in wartime veterans are related to
service); id. § 1116 (establishing presumption of service connection for wartime
veterans for diseases associated with exposure to certain herbicide elements); id.

§ 1117 (directing the Secretary of Veterans Affairs to prescribe appropriate

presumptions of service connection for disabilities in Persian Gulf War veterans);
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id. § 1118 (similar); id. § 1132 (establishing presumption that peacetime veterans
were in sound condition when enrolled for service); id. 1133 (establishing
presumption that certain diseases and disabilities in peacetime veterans are related
to service); id. § 1153 (establishing presumption that preexisting injury or disease
has “been aggravated by active military, naval, or air service, where there is an
increase in disability during such service). Notably, a/l these statutory
presumptions favor the claimant over the VA. Not a single one favors the VA over
the claimant, as the presumption of competency does. The presumption of
competency is thus not only untethered to any applicable statute or regulation; it is
inconsistent with the entire statutory regime applicable to veterans benefits.

The Supreme Court’s decision in O 'Melveny & Myers v. F.D.1.C., 512 U.S.
79 (1994), is instructive and demonstrates why the court-created presumption of
competency is illegitimate. In O’Melveny, the FDIC had argued that a federal
statute governing FDIC receiver actions, FIRREA, authorized federal courts to
create a specific right of the FDIC receiver as a matter of “federal common law”—
a right that the receiver would not have had under the otherwise applicable state
law. The Court held that this argument was “demolished” by the fact that various
provisions of the FIRREA did “specifically create special federal rules of decision
regarding claims by, and defenses against, the FDIC as receiver”—and yet no

provision established the specific right for which the FDIC was advocating. /d. at
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86. Relying on the maxim “/i/nclusio unius, exclusion alterius” (i.e., the inclusion
of one is the exclusion of another), the Court found it “hard to avoid the
conclusion” that the federal statute required the FDIC “to work out its claims under
state law, except where some provision in the extensive framework of FIRREA
provides otherwise.” Id. at 86-87. “To create additional ‘federal common-law’
exceptions,” the Court stated, “is not to ‘supplement’ this scheme, but to alter it.”
Id. at 87.

A similar conclusion is appropriate here. Congress knew how to create
presumptions for application in veterans-benefits adjudications, and it did so in
several instances in the detailed statutory framework contained in Title 38. This
leads inescapably to the inference that Congress did not intend courts to create
other presumptions as a matter of federal common law—particularly ones like the
Rizzo presumption that (unlike every presumption found in the statute) disfavor the
veteran. See id.

2. This Court’s creation of the Rizzo presumption was ultra vires for an
additional, independent reason. Under § 7292, this Court lacks jurisdiction to
make factual findings in the first instance. See 38 U.S.C. § 7292(d)(2). The same
limitation applies to the CAVC. See id. § 7261(c). But the presumption of
competency, as articulated by this Court, is an application of the presumption of

regularity, and the application of that presumption depends on the factual predicate
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that the process to which the presumption applies is routine and reliable. See
Mathis, 643 F. App’x at 973 (“The presumption of regularity . . . has at its root a
showing that the result was the product of a consistent, reliable procedure.”)
(alterations, citation, and quotation marks omitted). Neither this Court nor the
CAVC possessed jurisdiction to establish that factual predicate. Accordingly,
“creating a presumption of competence for VA examiners was outside the
[CAVC’s] jurisdiction, and so this [CJourt should not have upheld the [CAVC’s]
creation of one in Rizzo.” Id. at 982 (Reyna, J., concurring); see also Kyhn v.
Shinseki, 716 F.3d 572, 577-78 (Fed. Cir. 2013) (holding that CAVC erred
adopting presumption of regularity in the context of providing notice of VA
examinations because application of the presumption depended on factual findings
that the CAVC lacked jurisdiction to make).

C.  The presumption of competency is conceptually unsound.

Even if this Court had the statutory authority to adopt the presumption of
competency—and it does not—it still should reject the presumption as logically
unsound, for two reasons. First, the presumption of competency is an application
of the presumption of regularity, which, as explained above, depends on the factual
predicate that the process to which the presumption applies is routine and reliable.

That factual predicate is lacking in this case. Second, the presumption is
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inconsistent with the bedrock principle that the burden of proof with respect to a
given fact should fall on the party best situated to adduce evidence of that fact.
1. The presumption of regularity should not apply to the VA’s
selection of medical examiners because there is no evidence

that the VA’s procedures for such selections are routine or
reliable.

As this Court recognized in Mathis, a “presumption should be predicated on
evidence that gives us confidence that a particular procedure is carried out properly
and yields reliable results in the ordinary course.” Mathis, 643 F. App’x at 973.
But there is absolutely no evidentiary support for the proposition that the VA
selection process for medical examiners meets this requirement. And significant
evidence suggests that it does not.

As a general matter, “the Board remands almost half (47% in 2015) of
disability compensation appeals back to the regional offices,” Mathis, 834 F.3d at
1356 (Reyna, J., dissenting from denial of rehearing en banc)—meaning the VA
gets disability determinations wrong in the first instance approximately half the
time.® And there is no evidence that the VA fares any better in the specific context

of selecting medical evaluators. For example, with respect to one common type of

¢ Mr. Francway’s case itself provides an illustrative example of the VA’s
difficulty in properly adjudicating veterans disability claims. The VA has, by its
own admission, repeatedly failed to provide Mr. Francway with an adequate

medical examination over the fifteen-year course of these proceedings. See supra
Statement of the Case; Appx439-440; Appx1104-1105.
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claim—traumatic brain injuries—the VA has admitted that over 24,000 veterans
have received examinations from unqualified examiners. Id. at 1356 n.5. This is
particularly noteworthy given that VA guidelines explicitly require that veterans
with traumatic brain injuries be examined by certain types of specialist physicians.
Id. The VA even requires that these evaluators indicate their medical specialty in
their reports. See VA Manual M21-1 § [Il.iv.3.D.2.b. If the VA cannot reliably
select competent examiners in the traumatic-brain-injury context—notwithstanding
this clear guidance regarding the examiners’ required qualifications—it blinks
reality to assume the agency does any better in the mine-run of cases where there is
essentially no selection protocol and where examiners need not specifically state
their credentials in their reports.

Moreover, the presumption of regularity historically has been applied only to
non-discretionary and “ministerial” agency actions; it “does not attach to every
action taken by a public agency.” Echevarria-North v. Shinseki, 437 F. App’x 941,
946 (Fed. Cir. 2011); accord Mathis, 834 F.3d at 1355 (Reyna, J., dissenting from
denial of rehearing en banc); Sutton v. Pfister, 834 F.3d 816, 822 (7th Cir. 2016);
Latif v. Obama, 677 F.3d 1175, 1207 (D.C. Cir. 2012) (Tatel, J., dissenting); see
also Miley, 366 F.3d at 1347 (“presumption of regularity” can be used “to establish
.. . that certain ministerial steps were taken in accordance with the requirements of

law”); 2 McCormick on Evidence § 343 (7th ed.) (“[o]fficial actions by public
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officers” are subject to the presumption of regularity because of the high
probability that they were carried out correctly). The “process by which medical
examiners are selected to provide expert opinions on medical issues” is “far from a
routine, ministerial procedure.” Mathis, 834 F.3d at 1355 (Reyna, J., dissenting
from denial of rehearing en banc). Indeed, the VA has near-total discretion
regarding its choice of a medical examiner in any given case. See VA Manual
M21-1 § IIL.iv.3.A.6.d (“The choice of examiners is up to the VA medical facility
conducting the examination, unless the BVA remand specifies that the examination
must be conducted by a Board-certified specialist in ..., or specialist who is Board
qualified.”) (emphasis omitted). This is not the sort of the procedure for which the
presumption of regularity is appropriate.

2. The presumption of competency is inconsistent with the

principle that when evidence required to prove a fact is

peculiarly within the knowledge of one party, that party
should bear the burden of proof.

The “general rule” is that “where evidence required to prove a fact is
peculiarly within the knowledge and competence of one of the parties, fairness
requires that party to bear the burden of coming forward.” Barrett, 466 F.3d at
1042 (quoting Jensen v. Brown, 19 F.3d 1413, 1417 (Fed. Cir. 1994)); see also 2
McCormick on Evidence § 343 (“[S]ome presumptions are created to correct an
imbalance resulting from one party’s superior access to the proof.”). On this logic,
the presumption of competency gets things exactly backwards. The VA plainly
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has superior access to information regarding the qualifications of its own
examiners. On the other hand, veterans seeking disability compensation—many of
whom suffer “from very significant psychiatric and physical disabilities,” Dixon v.
Shinseki, 741 F.3d 1367, 1376 (Fed. Cir. 2014)—are ill equipped to gather the
evidence necessary to overcome the presumption.

D.  The presumption of competency is inconsistent with the pro-
claimant nature of the VA adjudicatory system.

The presumption of competency stands as a glaring anomaly in the system
of veterans-benefits adjudication. “Congress’ intent in crafting the veterans
benefits system [was] to award entitlements to a special class of citizens, those
who risked harm to serve and defend their country,” and consequently, the “entire
scheme i1s imbued with special beneficence from a grateful sovereign.” Barrett,
466 F.3d at 1044 (quotation marks and citation omitted). By design, the system
favors the veteran at every turn. See Harris, 704 F.3d at 948 (discussing “the
uniquely pro-claimant character of the veterans’ benefits system” and noting that
the VA is required “to fully and sympathetically develop the veteran’s claim to its
optimum before deciding it on the merits™); Gambill v. Shinseki, 576 F.3d 1307,
1316 (Fed. Cir. 2009) (Bryson, J., concurring) (Supreme Court and Federal Circuit
“have long recognized that the character of the veterans’ benefits statutes is
strongly and uniquely pro-claimant”). The system is, in short, the antithesis of
adversarial civil litigation. Henderson v. Shinseki, 562 U.S. 428, 440 (2011); see
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also Hayre v. West, 188 F.3d 1327, 1334 (Fed. Cir. 1999) (“[I]n the veterans’
uniquely claimant friendly system of awarding compensation, systemic justice and
fundamental considerations of procedural fairness carry great significance.”),
overruled on other grounds, Cook v. Principi, 318 F.3d 1334 (Fed. Cir. 2002) (en
banc).

Three examples illustrate the point. First, as described above, the VA has a
duty “to assist a claimant in obtaining evidence necessary to substantiate the
claimant’s claim for a benefit under a law administered by the Secretary.” 38
U.S.C. § 5103A(a). Thus, by statute, the VA’s interest is not in “winning,” but in
ensuring that veterans receive the benefits to which they are entitled under the law.
Second, the statute establishes a “benefit-of-the-doubt rule,” which means that,
“Iw]hen there is an approximate balance of positive and negative evidence
regarding any issue material to the determination of a matter, the Secretary shall
give the benefit of the doubt to the claimant.” 38 U.S.C. § 5107(b); see also H.R.
Rep. No. 100-963, at 13 (1988) (“VA is expected to resolve all issues by giving the
claimant the benefit of any reasonable doubt. In such a beneficial structure there is
no room for such adversarial concepts as cross examination, best evidence rule,
hearsay evidence exclusion, or strict adherence to burden of proof.”). Third, the
Supreme Court and this Court have long held that statutes benefitting veterans

must “be liberally construed to protect those who have been obliged to drop their
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own affairs to take up the burdens of the nation.” Boone v. Lightner, 319 U.S. 561,
575 (1943); accord Brown v. Gardner, 513 U.S. 115, 117-18 (1994); Kirkendall v.
Dep’t of Army, 479 F.3d 830, 843 (Fed. Cir. 2007) (en banc).

The presumption of competency is inconsistent with the VA’s duty to assist,
with the benefit-of-the-doubt rule, and with the pro-veteran canon of statutory
construction. As Justice Gorsuch pointed out in dissent from the denial of
certiorari in Mathis, the presumption in fact impairs veterans in their efforts to
obtain disability compensation:

[Clonsider how the presumption works in practice. The VA usually

refuses to supply information that might allow a veteran to challenge

the presumption without an order from the Board of Veterans’

Appeals. And that Board often won’t issue an order unless the

veteran can first supply a specific reason for thinking the examiner

incompetent. . . . [H]Jow is it that an administrative agency may
manufacture for itself or win from the courts a regime that . . . does

nothing to assist, and much to impair, the interests of those the law
says the agency is supposed to serve?

137 S. Ct. at 1995; see also Mathis, 834 F.3d at 1358-59 (Reyna, J., dissenting
from denial of rehearing en banc) (“Denying veterans information about the
qualifications of their examiners denies them both the assistance necessary to make
their claims and their due process rights in making those claims.”). Moreover, the
presumption effectively gives the benefit of any doubt with respect to medical
examiners’ qualifications to the VA, not to the veteran, in direct contravention of

the mandate of § 5107(b). And finally, the presumption violates the pro-veteran
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canon of statutory construction, since it in fact operates to disfavor a veteran

seeking disability compensation.

The presumption of competency is illegitimate, conceptually unsound, and
inconsistent with the veterans-benefits statute. It was so when it was adopted by
this Court in 2009, and it remains so today. The presumption should be
disavowed, and this case should be remanded so that the CAVC may evaluate
Mr. Francway’s claims under the correct legal standard.

II. EVENIF THE PRESUMPTION OF COMPETENCY IS RETAINED,

THIS COURT SHOULD STILL VACATE AND REMAND BECAUSE

THE CAVC ERRONEOUSLY TRANSFORMED THE

PRESUMPTION OF COMPETENCYINTO A PRESUMPTION OF
EXPERTISE.

In this case, the CAVC expanded the presumption of competency far beyond
the scope established in Rizzo and its progeny. Even if this Court decides not to
overrule the presumption outright, it certainly should not countenance the CAVC’s
attempt to extend this disfavored doctrine still further.

As applied to date, the Rizzo presumption means only that, when the VA
undertakes to provide a medical examination, the individual who is chosen to
perform the examination is presumed to be a competent medical examiner—that is,
presumed to be “qualified through education, training, or experience to offer

medical diagnoses, statements, or opinions.” 38 C.F.R. § 3.159(a)(1). In this case,
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however, the CAVC applied the presumption to hold that, when the VA
specifically orders that an examination be conducted by a “specialist,” the
individual chosen to perform the examination is presumed to be a specialist.
Appx9-10. Specifically, the CAVC rejected Mr. Francway’s argument that

Dr. Schechter was not qualified as a specialist in orthopedics—notwithstanding the
fact that there is no evidence whatsoever that she was so qualified—because the
record did not “raise[] some irregularity in VA’s selection process” and because
Mr. Francway had not “explain[ed] why an internal medicine specialist may not
qualify as ‘an appropriate medical specialist.”” Id. In other words, the CAVC
placed the burden on Mr. Francway to show that Dr. Schechter was not a specialist,
rather than placing the burden on the VA to show that she was.

The presumption adopted by the CAVC in this case was much more
expansive than a presumption of basic competency to offer medical diagnoses.
Even if the VA may properly presume that any given individual chosen by a VA
medical facility is a competent healthcare provider, it does not follow that the VA
may presume that the individual is an appropriate medical specialist qualified to
render an expert opinion in any given area (for example, orthopedic medicine).
See, e.g., Ralston v. Smith & Nephew Richards, Inc., 275 F.3d 965, 970 (10th Cir.
2001) (“[M]erely possessing a medical degree is not sufficient to permit a

physician to permit a physician to testify concerning any medical-related issue.”);
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Leshore v. Brown, 8 Vet. App. 406, 409 (1995) (noting that “a medical
professional is not competent to opine as to matters outside the scope of his or her
expertise”). “Specialist doctors exist because the body of medical knowledge is
larger than any individual doctor can learn, and it continues to grow as new
research is conducted. No doctor can read every journal in every specialty.”
Mathis, 643 F. App’x at 984 (Reyna, J., concurring). Indeed, the VA manual itself
recognizes that a competent medical examiner is not necessarily a “specialist,”
defining a “specialist” as “a clinician who specializes in a particular field” and
distinguishing specialists from ordinary VA medical examiners. See VA Manual
M21-1 § II1.iv.3.A.1.h (emphasis added).

The CAVC’s transformation of the presumption of competency into a
presumption of expertise is flatly inconsistent with the VA’s duty to assist
claimants in obtaining the evidence necessary to develop their claims. See 38
U.S.C. § 5103A. The duty to assist includes a duty “to assist a claimant in
obtaining a medical opinion or examination whenever such an opinion is
‘necessary to substantiate the claimant’s claim.”” Wood, 520 F.3d at 1348 (quoting
38 U.S.C. § 5103A(a)(1)). It also includes a duty to ensure substantial compliance
with remand orders. Chest v. Peake, 283 F. App’x 814, 816-17 (Fed. Cir. 2008).
Thus, where, as here, the Board determines that such a medical opinion is

necessary and further determines that the opinion should be rendered by a
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specialist, § 5103A mandates that the VA ensure that the chosen examiner is, in
fact, a specialist. The VA may not rely on a court-created “presumption” to satisfy
this affirmative duty. Thus, contrary to what the CAVC thought, it was not

Mr. Francway’s burden “to explain why an internal medicine specialist may not
qualify as ‘an appropriate medical specialist.”” Appx10. The CAVC got the
inquiry exactly backwards: the burden should have been on the VA to demonstrate
that Dr. Schechter was an “appropriate medical specialist,” not on Mr. Francway to
show the contrary.

It is particularly important that the VA ensure that a specialist is provided
when one is specifically requested because, in general, the VA has a strong
preference for selecting general practitioners over specialists to perform most
disability evaluations. The VA Manual instructs regional offices to “[r]equest a
specialist examination only if it is considered essential for rating purposes.” VA
Manual M21-1 § IlL.iv.3.A.6.c (emphasis added). Given this default rule in favor
of generalists, it is necessary to impose upon the VA an affirmative duty to
establish that, when a specialist is explicitly requested, a specialist is in fact
procured.

Finally, on the issue of waiver: The CAVC suggested that Mr. Francway
waived the argument that Dr. Schechter did not qualify as an appropriate medical

specialist. Appx9-10. That is wrong—MTr. Francway challenged the adequacy of
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Dr. Schechter’s opinion before the Board, see Appx111-117, and his challenge was
broad enough to encompass the more specific argument as to Dr. Schechter’s
qualifications that Mr. Francway pressed before the CAVC. More fundamentally,
however, even if Mr. Francway had failed to challenge Dr. Schechter’s
qualifications before the Board, it would not preclude him from challenging the
CAVC’s unprecedented and unwarranted expansion of the Rizzo presumption in
this appeal. As explained above, the duty to assist imposes on the VA an
affirmative obligation to ensure that it has procured an “appropriate medical
specialist” when that is required by a remand order; the burden was not on

Mr. Francway to show otherwise. The CAVC’s holding—in the first instance—
that the presumption of competence absolved the Board of its duty (and placed the
burden of proof on Mr. Francway) is precisely the error that Mr. Francway is
challenging on appeal. In any event, however, if the CAVC issues a holding on a
point of law—here, its holding that the Rizzo presumption allows it to presume that
any given provider selected by the VA is a specialist in every area of medicine—
such a holding is reviewable by this Court regardless of whether the veteran raised
the 1ssue to the Board or the CAVC. See Sullivan v. McDonald, 815 F.3d 786, 789
(Fed. Cir. 2016) (§ 7292 does not require that issue of law have been raised below

for it to be reviewable; a “legal interpretation” adopted by the CAVC “is properly
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before [the Federal Circuit] even [if the veteran] did not contest the point before
that court”).

CONCLUSION AND RELIEF SOUGHT

The CAVC’s extension of the presumption of competency, if allowed to
stand, threatens to eviscerate the statutory duty to assist and to turn the “uniquely
pro-claimant nature” of the veterans-benefits adjudicatory system on its head. The
presumption of competency should be disavowed, but even if it is retained, this
Court should reject the extraordinary expansion of the doctrine effected by the
CAVC 1n this case. The decision below should be vacated, and this case should be

remanded for further proceedings.
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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

No. 16-3738
ERNEST L. FRANCWAY, JR., APPELLANT,
V.

DAVID J. SHULKIN, M.D.,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before MEREDITH, Judge.
MEMORANDUM DECISION

Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

MEREDITH, Judge: The appellant, Ernest L. Francway, Jr., through counsel appeals an
October 13, 2016, Board of Veterans' Appeals (Board) decision that denied entitlement to
disability compensation for a low back disability. Record (R.) at 1-16. This appeal is timely, and
the Court has jurisdiction to review the Board's decision pursuant to 38 U.S.C. 8§88 7252(a) and
7266(a). Single-judge disposition is appropriate. See Frankel v. Derwinski, 1 Vet.App. 23, 25-26
(1990). For the following reasons, the Court will affirm the Board's October 13, 2016, decision.

I. BACKGROUND

The appellant served on active duty in the U.S. Navy from August 1968 to May 1970. R.
at 213. Service treatment records show that the appellant received medical treatment during
service, including for back pain. In November 1969, the appellant was seen for a painful, swollen
wrist, following a motorcycle accident. R. at 91. On December 9, 1969, the appellant was seen for
low back pain on the right side; he was given medication for pain relief, instructed to treat his back
with warm soaks, and asked to return to sick call later that morning. Id. Later that day, the appellant
returned with the same complaint of low back pain, and examination revealed limited range of

motion without pain, no deformity, negative test for fracture, and some pain on rotation. Id. On
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December 10, 1969, the appellant was seen again for low back pain, and he reported that symptoms
first began on November 19 when he was involved in a motor vehicle accident and that the "present
episode” began on December 8. R. at 92. Examination revealed symptoms at L5-S1 without
radiation and on the right sacroiliac joint, and the appellant was placed on light duty. Id.

A March 1978 report of medical examination for the U.S. Naval Reserve revealed a normal
back. R. at 94-95. In a contemporaneous report of medical history, the appellant reported that he
was in good condition and denied currently having or having had any recurrent back pain, but he
disclosed currently having or having had "[s]Jwollen or painful joints" and a "[t]rick" or locked
knee." R. at 96-97. He also reported that he had been hospitalized after a motorcycle accident in
1976 for surgical removal of cartilage from his left knee and a bone fragment from his right
shoulder. R. at 97.

A March 1995 non-VA medical record reflects the appellant's complaint of back pain
which started after he lifted weights. R. at 2078.

An October 2002 VA treatment record reflects the appellant's complaint of arthritis in his
shoulders and hands and his denial of any other physical complaints. R. at 1989-90. The record
also noted the 1976 motor vehicle accident that resulted in a left ankle sprain and surgical repair
of a right shoulder injury as well as a left knee injury. R. at 1989.

In April 2003, the appellant filed multiple claims for VA benefits, including entitlement to
disability compensation for a "back injury on [his] left side dated 5/69. . . . [sustained o]n the
U.S.S. Oriskany.” R. at 1995. In May 2003, a VA regional office (RO), among other things, denied
entitlement to disability compensation for a back condition. R. at 1927-29. In June 2003, the
appellant filed a request "to reopen™ his prior claims, including for a back condition. R. at 1921.
In January 2004, the RO "confirmed [the] previous decision” denying the appellant's claim. R. at
1883. The appellant timely perfected his appeal of the denial. R. at 1855-57 (Mar. 2004 Substantive
Appeal), 1863-81 (Feb. 2004 Statement of the Case), 1882 (Feb. 2004 Notice of Disagreement).

In October 2005, the appellant testified at a hearing before the Board, during which he
stated that he had injured his back on a flight deck when a gust of wind knocked him over and he
fell onto the wheel chocks that he was carrying. R. at 1821. He explained that he fell onto the
chocks and injured his abdomen, after which he was carried on a stretcher to sickbay where he
stayed for a couple of weeks. Id. The appellant stated that he was diagnosed in service with a

muscle strain and that he was also assigned to light duty for 3 months. R. at 1821-22. The appellant
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denied receiving any treatment for his back after service until he got a muscle cramp in 2004,
which was treated with muscle relaxants. R. at 1822. Before 2004, the appellant stated that he
would treat his back pain by taking over-the-counter medication and sick leave. R. at 1823-24. In
January 2006, the Board remanded the claim for further development. R. at 1800-05.

In May 2006, the appellant underwent a VA examination, during which the appellant
reported that he had strained his back in 1969, which "took about three months to go away," after
which he experienced intermittent back pain that "got worse™ in 2004, when he was told that he
may have arthritis. R. at 1617. The examiner, an orthopedist, diagnosed the appellant with
lumbosacral strain, concluding that it is not likely that his current back symptoms are related to "a
simple strain back in 1969, but rather a natural[ly] occurring phenomenon."” Id. Contemporaneous
diagnostic testing revealed "[m]inimal arthritis” of the lumbosacral spine. R. at 1618. In July 2007,
the appellant underwent another VA examination with the same examiner, who diagnosed the
appellant with lumbosacral strain with minimal arthritis and reiterated his opinion that this
condition was not related to service. R. at 1582. In August 2007, the appellant sought medical
treatment and disclosed that he had been rear-ended in a motor vehicle accident, after which he
began to experience a stiff neck and headache. R. at 1351.

In May 2009, the Board denied the appellant's claim of entitlement to disability
compensation for a low back disorder. R. at 1428-44. In September 2009, the appellant appealed
the Board's decision to the Court. R. at 1113. In December 2010, the parties filed a joint motion
for partial remand (JMPR), in which they agreed that "it did not appear that [the May 2006 and
July 2007 VA] medical opinions provided an adequate rationale for a fully-informed decision by
the Board" and that it was "unclear whether the Board properly considered the adequacy of . . .
[these] examination reports.” R. at 1155, 1158. Later that month, the Court granted the parties'
motion. R. at 1115. In May 2011, the Board remanded the claim for further development. R. at
1073-79.

In December 2011, the same examiner who provided the May 2006 and July 2007 VA
medical opinions, upon review of the claims file, diagnosed the appellant with spinal stenosis and
opined that it was "less likely than not related to service but natural age progression." R. at 1051.
In January 2012, a different examiner, a VA internist, reviewed the record and interviewed, but
did not examine, the appellant. R. at 1026, 1029. She noted that neither the appellant's narrative of
his in-service back injury nor his complaint of recurrent back pain after that injury was reflected
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in his service treatment records. R. at 1028. She also observed that the appellant had made "various
orthopedic complaints (knee, shoulder) [in October 2002] but expressed no complaint of back
pain” until 2005, when he claimed to have a history of chronic back pain, which she further
observed was not noted in his VA treatment records or claims file. R. at 1028-29. Upon review of
the record and interview of the appellant, the examiner diagnosed him with degenerative disk
disease (DDD), opining that spinal stenosis and DDD are less likely than not related to "an acute
back strain that occurred more than 30 years prior to his next back complaint and even further from
the time of a diagnosis of spinal stenosis.” R. at 1029.

In April 2012, the appellant underwent a VA examination by a physician's assistant. R. at
997-1010. The examiner noted the appellant's history of motor vehicle accidents, both prior to
service in 1964 and after service in 1976, as well his denial of any back pain after those accidents.
R. at 997. The appellant reported that he had low back pain in 1995 secondary to bending over to
pick up a 10-pound weight. 1d. He further stated that he has had chronic and constant low back
pain since injuring his back in service but, as observed by the examiner, he did not report having
received any medical treatment from the time of his discharge from service until 1995; he stated
that his back pain was not formally addressed until 2004 when he received VA treatment for his
back. R. at 998. The examiner opined:

There are no medical records of evidence from 1970-2004 to establish a nexus
therefore it would be less likely than not that the [appellant's] spinal stenosis is
related to the injury he describes . ... It would be more likely than not [that] his
spinal stenosis is related to natural age progression with consideration [of] wear
and tear throughout his life.

R. at 1009-10.

In January 2013, the appellant submitted a statement dated November 2012 from a person,
G.P., whom he had known since the 1970s. R. at 960-61. G.P. stated that the appellant had told
him he had injured his back in service, that he had "seen [the appellant] in some really bad pain,"
that the appellant had treated his back pain with over-the-counter medicine, and that the appellant
has had back pain since G.P. has known him. R. at 960. In March 2013, the Board remanded the
claim for further development, to include a directive that the appellant's claims file "should be
reviewed by an appropriate medical specialist for an opinion," who, among other things, "should
reconcile any opinion provided with the statements from the [appellant] and G.P. as to reported

episodes of back pain since active service." R. at 958.
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In September 2014, the appellant underwent another VA medical examination with the
same examiner who provided the May 2006, July 2007, and December 2011 VA medical opinions.
R. at 376-84. The examiner diagnosed the appellant with lumbosacral strain and spinal stenosis,
concluding that "it is less likely that his current [spinal] stenosis is related to one eve[n]t over 40
years ago but rather natural age progression.” R. at 377, 383-84.

In March 2015, a VA addendum opinion was provided by the same examiner who wrote
the January 2012 VA opinion. R. at 347-48. After reviewing the appellant's claims file, VA
treatment records, and the lay statement of G.P., the examiner opined:

While it is possible that the [appellant] injured or developed disease in his spine
after his military service, it's not possible to relate post-service conditions to the
self-limited back strain documented in service without resorting to speculation. It
is a rare service member or civilian who does not, at one time or another, experience
a self-limited musculoskeletal back strain. However, one such event does not
qualify as a chronic condition or cause spinal stenosis or any other disease. [G.P.'s]
[] statement confirming back pain during the 1970s and thereafter is insufficient to
establish the existence of an initial in-service condition that would cause the
symptoms and findings occul[r]ring after the service.

R. at 347-48.
On October 13, 2016, the Board denied the appellant's claim for disability compensation
for a low back disability. R. at 1-16. This appeal followed.

I1. ANALYSIS

The appellant argues, essentially, that the Board erred in (1) relying upon medical opinions
that are inadequate and failed to substantially comply with the Board's prior remand directives,
and (2) failing to provide adequate reasons or bases in support of its finding that lay statements by
the appellant and G.P. carried less probative value than other evidence of record. Appellant's Brief
(Br.) at 11-19; Reply Br. at 5-11. The Secretary contends that the Board properly relied upon
adequate medical opinions, which substantially complied with prior remands, and that it provided
sufficient reasons or bases in assigning less probative value to the lay statements of the appellant
and G.P. Secretary's Br. at 8-24.

A. Duty To Assist

"[O]nce the Secretary undertakes the effort to provide an examination [or opinion] when

developing a service-connection claim, . . . he must provide an adequate one." Barr v. Nicholson,

21 Vet.App. 303, 311 (2007). A medical examination or opinion is adequate "where it is based
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upon consideration of the veteran's prior medical history and examinations,” Stefl v. Nicholson,
21 Vet.App. 120, 123 (2007), "describes the disability, if any, in sufficient detail so that the Board's
‘evaluation of the claimed disability will be a fully informed one,™ id. (quoting Ardison v. Brown,
6 Vet.App. 405, 407 (1994)) (internal quotation marks omitted), and "sufficiently inform|[s] the
Board of a medical expert's judgment on a medical question and the essential rationale for that
opinion,” Monzingo v. Shinseki, 26 Vet.App. 97, 105 (2012) (per curiam). The law does not impose
any reasons-or-bases requirements on medical examiners and the adequacy of medical reports
must be based upon a reading of the report as a whole. Id. at 105-06.

Additionally, a remand by the Board or this Court "confers on the [appellant] ..., as a
matter of law, the right to compliance with the remand orders," and the Board errs when it fails to
ensure compliance with the terms of such a remand. Stegall v. West, 11 Vet.App. 268, 271 (1998).
Although the Secretary is required to comply with remand orders, it is substantial compliance, not
strict compliance, that is required. See Dyment v. West, 13 Vet.App. 141, 146-47 (1999) (holding
that there was no Stegall violation when the examiner made the ultimate determination required
by the Board's remand, because such determination "more than substantially complied with the
Board's remand order"), aff'd sub nom. Dymentv. Principi, 287 F.3d 1377 (Fed. Cir. 2002);
Evans v. West, 12 Vet.App. 22, 31 (1998) (holding that remand was not warranted because the
Secretary substantially complied with the Board's remand order).

The Board's determination of whether there was substantial compliance with a remand and
"[w]hether a medical [examination] or opinion is adequate [are] finding[s] of fact, which the Court
reviews under the ‘clearly erroneous' standard.” D'Aries v. Peake, 22 Vet.App. 97, 104 (2008) (per
curiam); see Gill v. Shinseki, 26 Vet.App. 386, 391-92 (2013) (reviewing the Board's finding of
substantial compliance for clear error), aff'd per curiam sub nom. Gill v. McDonald, 589 F. App'x
535 (Fed. Cir. 2015). A finding of fact is clearly erroneous when the Court, after reviewing the
entire evidence, "is left with the definite and firm conviction that a mistake has been committed."
United States v. U.S. Gypsum Co., 333 U.S. 364, 395 (1948); see Gilbert v. Derwinski, 1 Vet.App.
49, 52 (1990). As with any material issue of fact or law, the Board must provide a statement of the
reasons or bases for its determination “adequate to enable a claimant to understand the precise
basis for the Board's decision, as well as to facilitate review in this Court." Allday v. Brown,
7 Vet.App. 517, 527 (1995); see 38 U.S.C. 8 7104(d)(1); Gilbert, 1 Vet.App. at 56-57.

Appx6



Case: 18-2136  Document: 16 Page: 56 Filed: 10/09/2018

The Board found that VA had satisfied its duty to assist. The Board concluded that the VA
opinions it relied upon were adequate in all respects:

The April 2012 examiner provided a complete rationale based upon a review of the
claims file and a physical examination. The March 2015 examiner conducted an
additional review of the claims file, including lay statements and medical records,
and provided a detailed medical opinion based on the history and findings. The VA
examiners provided detailed rationales and cited supporting data for their
conclusions.

R. at 4-5. In addition, the Board determined that "the development ordered in the May 2011 and
March 2013 remands has been completed, and no further action is necessary to comply with the
remand directives™” under Stegall, 11 Vet.App. at 271. R. at 3.

Ultimately, the Board denied the appellant’'s claim based, in part, on the opinions of the
"April 2012 and March 2015 VA examiners [who] opined that the [appellant's] current low back
disability is not likely related to service." R. at 11. The Board observed again that the opinions
were supported by review of the appellant's claims file, specifically finding that their medical
opinions were "competent and highly probative, and based on adequate rationales.” 1d. The Board
further observed: "The April 2012 examiner found that it was unlikely that spinal stenosis is related
to the [appellant's] described in-service injuries. The March 2015 examiner concluded that back
strain in service does not qualify as a chronic condition and would not cause spinal stenosis.” 1d.
Based upon the foregoing, the Board concluded that there was "no competent evidence of a
medical nexus between the current low back disability and an incident of service.” Id.

The appellant has submitted various arguments in support of his position that the April
2012 VA examination report and the March 2015 VA addendum opinion are each separately
inadequate and that they failed to substantially comply with the Board's March 2013 remand.
However, as shown above, the Board relied on these opinions collectively, not individually, to
determine that VA had satisfied its duty to assist and to find "no competent evidence of a medical
nexus between the current low back disability and an incident in service.” R. at 11; see R. at 4-5.

The appellant first argues that the April 2012 VA examination report and the March 2015
VA addendum opinion are not supported by adequate rationales. With respect to the April 2012
VA examination, the appellant asserts that the opinion was not supported by an adequate rationale
in compliance with "the terms of the prior remand in which the parties agreed that future medical
examinations or opinions must provide more clarity . . . and a more robust rationale than a simple

statement that a nexus is unlikely because a particular diagnosed back condition is a naturally
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occurring phenomenon.” Appellant's Br. at 13 (emphasis added); Reply Br. at 2. With respect to
the March 2015 VA addendum, the appellant argues that the opinion "is nonsensical and
unresponsive to the medical questions presented,” Appellant's Br. at 14-15, and that "the . . .
examiner's rationale did not make any sense,” Reply Br. at 3. In particular, the appellant appears
to take issue with the March 2015 examiner's rationale that (1) the appellant's in-service back strain
does not qualify as a chronic condition or cause spinal stenosis or any other disease and (2) G.P.'s
statements concerning the appellant's back pain are "insufficient to establish the existence” of a
condition that would cause any current low back disability. Reply Br. at 3; see Appellant's Br. at
14-15.

The appellant's arguments that the VA medical opinions in question lacked sufficient
rationale are not persuasive. Although the Board did not provide an extensive explanation for its
finding that the examiners provided detailed rationales, the appellant provides no specific analysis
in support of his general contention that the April 2012 examiner did not provide a robust rationale
that complied with the terms of the JMPR. Appellant's Br. at 13. Without more, his argument
amounts to a disagreement with the Board's assessment of the evidence, which is insufficient to
demonstrate that the Board's findings were clearly erroneous. See D'Aries, 22 Vet.App. at 104.
Similarly, with respect to the March 2015 VA opinion, it is clear from the Board's decision that
the Board understood the basis for the examiner's negative nexus opinion—the appellant's in-
service "self-limited back strain . ... does not qualify as a chronic condition or cause spinal
stenosis or any other disease” and G.P.'s "statement confirming back pain in the 1970[s] and
thereafter is insufficient to establish the existence of an initial in-service condition that would cause
the symptoms and findings occurring after service.” R. at 10. The Board found that the examiner
supported her conclusion with a "detailed rationale™ and "data,” R. at 5, and the Court finds that
the appellant's arguments to the contrary amount to no more than a disagreement with the opinion
as well as the Board's reliance upon it to find no evidence of a nexus between the appellant's current
low back disability and an in-service incident. See D'Aries, 22 Vet.App. at 104.

The appellant next argues that the April 2012 examiner failed to consistently diagnose the
appellant with lumbar strain or DDD and provide a nexus opinion for those disabilities, Appellant's
Br. at 13; Reply Br. at 2, 7. However, the appellant fails to cite any legal authority supporting the
argument that VA examiners must provide consistent diagnoses. Moreover, the Court is not
convinced that any error in this regard is prejudicial in light of the Court's determination that the
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Board did not err in relying on the March 2015 opinion that it is "not possible to relate post-service
conditions to the self-limited back strain documented in service without resorting to
speculation. . . . [because] one such event does not qualify as a chronic condition or cause spinal
stenosis or any other disease," R. at 347-48.

Additionally, the appellant maintains that the April 2012 examiner could not have
substantially complied with the March 2013 remand directive that the examiner address a January
2013 statement by G.P., because the examination predated G.P.'s statement. Appellant's Br. at 14.
As a result, he contends that the opinion was "not based on all pertinent evidence" and lacks all
probative value. Reply Br. at 3, 7-8. However, the Board's March 2013 remand was directed at
obtaining a new opinion to address the appellant's and G.P.'s statements regarding episodes of back
pain since service, see R. at 958, which the Board in the decision on appeal found was
accomplished by the March 2015 VA addendum opinion. R. at 3; see R. at 5 (noting that the March
2015 examiner reviewed "lay statements™), 10 (noting that the examiner addressed the January
2013 statement). Moreover, the appellant fails to provide legal support for his contention that the
April 2012 opinion would lack all probative value on this basis alone, especially considering that,
as the Board noted, the appellant had directly reported to the examiner that he experienced chronic
and constant low back pain since discharge. See R. at 998; see also Monzingo, 26 Vet.App. at 107
(noting, "even if a medical opinion is inadequate to decide a claim," it may be entitled to some
probative weight "based upon the amount of information and analysis it contains™).

Finally, the appellant asserts that the Board failed to ensure substantial compliance with
the March 2013 remand directive that an opinion "should be [obtained] by an appropriate medical
specialist” because the March 2015 examiner, a VA internist, is "not an appropriate medical
specialist to provide an opinion on a back disorder like an orthopedic surgeon.” Appellant's Br. at
14; Reply Br. at 6. Although the Board found substantial compliance with the March 2011 and
March 2013 remands, R. at 3 (citing Stegall, 11 Vet.App. at 271), it did not specifically address
whether the March 2015 examiner was an appropriate medical specialist.

Initially, the Court notes that "V A benefits from a presumption that it has properly chosen
a person who is qualified to provide a medical opinion in a particular case,” Parks v. Shinseki,
716 F.3d 581, 585 (Fed. Cir. 2013) (citing Sickels v. Shinseki, 643 F.3d 1362, 1366 (Fed. Cir.
2011)), and the appellant does not argue, nor does the record reflect, that he raised this issue below.

Additionally, the appellant does not assert that the record itself reasonably raises some irregularity
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in VA's selection process. Cf. Wise v. Shinseki, 26 Vet.App. 517, 525-27 (2014) (holding that the
presumption of competence does not attach where the face of the examination report reveals some
irregularity in the selection of the examiner). Thus, the Board was not required to provide a
statement of reasons or bases establishing the medical examiner's competence before relying on
her opinion. See Rizzo v. Shinseki, 580 F.3d 1288, 1291-92 (Fed. Cir. 2009) (holding that the Board
is not required to affirmatively establish the competence of a medical examiner, unless the veteran
raises the issue); see also Parks, 716 F.3d at 585-86 (holding that the appellant waived his right to
rebut the presumption that a nurse practitioner selected by VA was competent because the
appellant never challenged the examiner's competence before the Board).

However, even assuming the appellant is not precluded from raising this issue for the first
time on appeal, the appellant fails to demonstrate prejudicial error because he fails to explain why
an internal medicine specialist may not qualify as "an appropriate medical specialist,” given the
Board's broad and nonspecific request for an "appropriate medical specialist," and thus fails to
explain how or why the March 2015 opinion does not substantially comply with the Board's
request. See Dyment, 13 Vet.App. at 146-47; see also D'Aries, 22 Vet.App. at 104-05 (noting that
Stegall requires substantial "not strict compliance,” and affirming the Board's determination that
obtaining an expert opinion from a neurologist substantially complied with VA's request for an
opinion by an "'internal medicine specialist™).

For the reasons stated above, the Court is not persuaded by the appellant's arguments on
appeal.! Berger v. Brown, 10 Vet.App. 166, 169 (1997) (the appellant "always bears the burden of
persuasion™); see Hilkertv. West, 12 Vet.App. 145, 151 (1999) (en banc), aff'd per curiam,
232 F.3d 908 (Fed. Cir. 2000) (table). The Court finds that the appellant's arguments are
undeveloped or lacking support in legal authority and therefore do not satisfy his burden of
persuasion on appeal to show Board error. See Coker v. Nicholson, 19 Vet.App. 439, 442 (2006)
(per curiam) ("The Court requires that an appellant plead with some particularity the allegation of
error so that the Court is able to review and assess the validity of the appellant's arguments."),

1 The Court declines to address the appellant's additional arguments—raised for the first time in his reply
brief—challenging the adequacy of the March 2015 examiner's opinion. See Reply Br. at 8. The Court has consistently
discouraged parties from raising new arguments after the initial briefing. See Carbino v. West, 168 F.3d 32, 34 (Fed.
Cir. 1999) ("[IJmproper or late presentation of an issue or argument . . . ordinarily should not be considered.”), aff'g
sub nom. Carbino v. Gober, 10 Vet.App. 507, 511 (1997) (declining to review argument first raised in appellant's
reply brief); Untalan v. Nicholson, 20 Vet.App. 467, 471 (2006); Fugere v. Derwinski, 1 Vet.App. 103, 105 (1990).
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vacated on other grounds sub nom. Coker v. Peake, 310 F. App'x. 371 (Fed. Cir. 2008) (per curiam
order); see also Locklear v. Nicholson, 20 Vet.App. 410, 416 (2006) (holding that the Court is
unable to find error when arguments are undeveloped); U.S. VET. App. R. 28(a)(5).

Additionally, the appellant has failed to meet his burden of demonstrating that the Board
committed prejudicial error. See Shinseki v. Sanders, 556 U.S. 396, 409 (2009) (holding that
harmless-error analysis applies to the Court's review of Board decisions and that the burden is on
the appellant to show that he suffered prejudice as a result of VA error); see also Coker,
19 Vet.App. at 442.

B. Evidentiary Findings

It is the Board's duty, as factfinder, to determine the credibility and weight to be given to
the evidence. Washington v. Nicholson, 19 Vet.App. 362, 367-68 (2005); Owens v. Brown,
7 Vet.App. 429, 433 (1995) (holding that the Board is responsible for assessing the credibility and
weight of evidence and that the Court may overturn the Board's decision only if it is clearly
erroneous). This duty includes assessing the probative value of medical evidence. See Nieves-
Rodriguez v. Peake, 22 Vet.App. 295, 302 (2008) ("Part of the Board's consideration of how much
weight to assign [a medical opinion] is the foundation upon which the medical opinion is based.").
As with any material issue of fact or law, the Board must provide a statement of the reasons or
bases for its determination "adequate to enable a claimant to understand the precise basis for the
Board's decision, as well as to facilitate review in this Court.” Allday, 7 Vet.App. at 527; see
38 U.S.C. 8 7104(d)(1); Gilbert, 1 Vet.App. at 56-57.

In its decision, the Board found the following:

[T]he [appellant's] statements made in connection with a claim for VA
compensation benefits [are] to be of lesser probative value than his more
contemporaneous history, including medical records showing that he sought
treatment for other complaints but did not report back pain and the absence of
complaints or treatment for many years after service. The lay statement of G.P.
regarding the [appellant's] complaints of back pain symptoms since the 1970's is
likewise considered less probative than the contemporaneous medical records
which indicate that the [appellant] denied recurrent back pain.

R.at 11-12.

The appellant argues that the Board provided insufficient reasons or bases for finding that
the lay statements of the appellant and G.P. were outweighed by other evidence. Appellant's Br. at
17-18; Reply Br. at 9-10. Specifically, the appellant maintains that the Board "considered and
rejected favorable evidence" from the appellant and G.P. and relied upon the "absence of medical
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evidence of treatment or complaints of a back disorder since service . . . .[, although nJone of these
factors relate in any way to the observations in the certified statement made by [G.P.]." Appellant's
Br. at 17. The appellant also contends that “"the Board did not cite to any other contemporaneous
medical record in which [the appellant] denied recurrent back pain.” Reply Br. at 9-10.

The Court is not persuaded by the appellant’s arguments on appeal. Berger, 10 Vet.App. at
169; see Hilkert, 12 Vet.App. at 151. As shown above, the Board, in assigning the lay statements
lesser probative value concerning continuity of symptomatology, did not "reject” the contested lay
statements. Rather, the Board's analysis reflects that it deemed the appellant's statements less
probative because the "more contemporaneous history, including medical records” did not reflect
continuous complaints, reports, or treatment for back pain for many years after service. R. at 11
(emphasis added). See Buchanan v. Nicholson, 451 F.3d 1331, 1337 (Fed. Cir. 2006) (noting it
was not ruling out that the Board may "weigh the absence of contemporaneous medical evidence
against the lay evidence of record”). Additionally, the Board ascribed lesser probative value to
G.P.'s statements concerning the appellant's back symptoms because contemporaneous medical
records, i.e., the 1978 examination, showed that the appellant denied recurrent back pain after
discharge from service. See id. The appellant cites no legal authority requiring the Board to cite to
additional contemporaneous medical evidence, other than the March 1978 report of medical
history and report of medical examination, in order to find G.P.'s statements of lower probative
value. The Court finds that the reasons or bases provided by the Board are sufficient and clearly
explain its findings. See Allday, 7 Vet.App. at 527; see 38 U.S.C. § 7104(d)(1); Gilbert, 1 Vet.App.
at 56-57. Moreover, as maintained by the Secretary, the appellant's arguments amount to mere

disagreement with how the Board weighed the evidence. Secretary's Br. at 23.

I11. CONCLUSION
After consideration of the parties’ pleadings and a review of the record, the Board's
October 13, 2016, decision is AFFIRMED.
DATED: February 6, 2018
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NON-PRECEDENTIAL

UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

No. 16-3738
ERNEST L. FRANCWAY, JR. APPELLANT,
V.

ROBERT L. WILKIE,
ACTING SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before ALLEN, MEREDITH, and TOTH, Judges.
ORDER

Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

On February 6, 2018, the Court issued a memorandum decision that affirmed the
October 13, 2016, Board of Veterans' Appeals (Board) decision that denied entitlement to
disability compensation for a low back disability. On February 27, 2018, the appellant filed a
motion for panel decision pursuant to Rule 35 of the Court's Rules of Practice and Procedure.
The motion for a panel decision will be granted.

Based on review of the pleadings and the record of proceedings, it is the decision of the
panel that the appellant fails to demonstrate that 1) the single-judge memorandum decision
overlooked or misunderstood a fact or point of law prejudicial to the outcome of the appeal,
2) there is any conflict with precedential decisions of the Court, or 3) the appeal otherwise raises
an issue warranting a precedential decision. U.S. VET. App. R. 35(e); see also Frankel v.
Derwinski, 1 Vet.App. 23, 25-26 (1990).

Absent further motion by the parties or order by the Court, judgment will enter on the
underlying single-judge decision in accordance with Rules 35 and 36 of the Court's Rules of
Practice and Procedure.

Upon consideration of the foregoing, it is

Appx14



Case: 18-2136  Document: 16 Page: 64 Filed: 10/09/2018

ORDERED that the motion for panel decision is granted. It is further

ORDERED that the single-judge memorandum decision remains the decision of the
Court.

DATED: May 3, 2018 PER CURIAM.

Copies to:
Sean A. Ravin, Esq.

VA General Counsel (027)
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Not Published

UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

No: 16-3738
ERNEST L. FRANCWAY, JR., APPELLANT,
V.

ROBERT L. WILKIE,
ACTING SECRETARY OF VETERANS AFFAIRS, APPELLEE.

JUDGMENT

The Court has issued a decision in this case, and has acted on a motion under Rule 35 of
the Court's Rules of Practice and Procedure.

Under Rule 36, judgment is entered and effective this date.
Dated: May 25, 2018 FOR THE COURT:

GREGORY 0. BLOCK
Clerk of the Court

By: /s/ Michael V. Leonard
Deputy Clerk

Copies to:
Sean A. Ravin, Esq.

VA General Counsel (027)
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