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Designated for electronic publication only

UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

No. 16-3738
ERNEST L. FRANCWAY, JR., APPELLANT,
V.

DAVID J. SHULKIN, M.D.,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before MEREDITH, Judge.
MEMORANDUM DECISION

Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

MEREDITH, Judge: The appellant, Ernest L. Francway, Jr., through counsel appeals an
October 13, 2016, Board of Veterans' Appeals (Board) decision that denied entitlement to
disability compensation for a low back disability. Record (R.) at 1-16. This appeal is timely, and
the Court has jurisdiction to review the Board's decision pursuant to 38 U.S.C. 88§ 7252(a) and
7266(a). Single-judge disposition is appropriate. See Frankel v. Derwinski, 1 Vet.App. 23, 25-26
(1990). For the following reasons, the Court will affirm the Board's October 13, 2016, decision.

I. BACKGROUND

The appellant served on active duty in the U.S. Navy from August 1968 to May 1970. R.
at 213. Service treatment records show that the appellant received medical treatment during
service, including for back pain. In November 1969, the appellant was seen for a painful, swollen
wrist, following a motorcycle accident. R. at 91. On December 9, 1969, the appellant was seen for
low back pain on the right side; he was given medication for pain relief, instructed to treat his back
with warm soaks, and asked to return to sick call later that morning. Id. Later that day, the appellant
returned with the same complaint of low back pain, and examination revealed limited range of

motion without pain, no deformity, negative test for fracture, and some pain on rotation. Id. On
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December 10, 1969, the appellant was seen again for low back pain, and he reported that symptoms
first began on November 19 when he was involved in a motor vehicle accident and that the "present
episode” began on December 8. R. at 92. Examination revealed symptoms at L5-S1 without
radiation and on the right sacroiliac joint, and the appellant was placed on light duty. Id.

A March 1978 report of medical examination for the U.S. Naval Reserve revealed a normal
back. R. at 94-95. In a contemporaneous report of medical history, the appellant reported that he
was in good condition and denied currently having or having had any recurrent back pain, but he
disclosed currently having or having had "[s]Jwollen or painful joints" and a ™[t]rick" or locked
knee." R. at 96-97. He also reported that he had been hospitalized after a motorcycle accident in
1976 for surgical removal of cartilage from his left knee and a bone fragment from his right
shoulder. R. at 97.

A March 1995 non-VA medical record reflects the appellant's complaint of back pain
which started after he lifted weights. R. at 2078.

An October 2002 VA treatment record reflects the appellant’s complaint of arthritis in his
shoulders and hands and his denial of any other physical complaints. R. at 1989-90. The record
also noted the 1976 motor vehicle accident that resulted in a left ankle sprain and surgical repair
of a right shoulder injury as well as a left knee injury. R. at 1989.

In April 2003, the appellant filed multiple claims for VA benefits, including entitlement to
disability compensation for a "back injury on [his] left side dated 5/69. . . . [sustained o]n the
U.S.S. Oriskany.” R. at 1995. In May 2003, a VA regional office (RO), among other things, denied
entitlement to disability compensation for a back condition. R. at 1927-29. In June 2003, the
appellant filed a request "to reopen™ his prior claims, including for a back condition. R. at 1921.
In January 2004, the RO "confirmed [the] previous decision” denying the appellant's claim. R. at
1883. The appellant timely perfected his appeal of the denial. R. at 1855-57 (Mar. 2004 Substantive
Appeal), 1863-81 (Feb. 2004 Statement of the Case), 1882 (Feb. 2004 Notice of Disagreement).

In October 2005, the appellant testified at a hearing before the Board, during which he
stated that he had injured his back on a flight deck when a gust of wind knocked him over and he
fell onto the wheel chocks that he was carrying. R. at 1821. He explained that he fell onto the
chocks and injured his abdomen, after which he was carried on a stretcher to sickbay where he
stayed for a couple of weeks. Id. The appellant stated that he was diagnosed in service with a

muscle strain and that he was also assigned to light duty for 3 months. R. at 1821-22. The appellant
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denied receiving any treatment for his back after service until he got a muscle cramp in 2004,
which was treated with muscle relaxants. R. at 1822. Before 2004, the appellant stated that he
would treat his back pain by taking over-the-counter medication and sick leave. R. at 1823-24. In
January 2006, the Board remanded the claim for further development. R. at 1800-05.

In May 2006, the appellant underwent a VA examination, during which the appellant
reported that he had strained his back in 1969, which "took about three months to go away," after
which he experienced intermittent back pain that "got worse™ in 2004, when he was told that he
may have arthritis. R. at 1617. The examiner, an orthopedist, diagnosed the appellant with
lumbosacral strain, concluding that it is not likely that his current back symptoms are related to "a
simple strain back in 1969, but rather a natural[ly] occurring phenomenon.” Id. Contemporaneous
diagnostic testing revealed "[m]inimal arthritis™ of the lumbosacral spine. R. at 1618. In July 2007,
the appellant underwent another VA examination with the same examiner, who diagnosed the
appellant with lumbosacral strain with minimal arthritis and reiterated his opinion that this
condition was not related to service. R. at 1582. In August 2007, the appellant sought medical
treatment and disclosed that he had been rear-ended in a motor vehicle accident, after which he
began to experience a stiff neck and headache. R. at 1351.

In May 2009, the Board denied the appellant's claim of entitlement to disability
compensation for a low back disorder. R. at 1428-44. In September 2009, the appellant appealed
the Board's decision to the Court. R. at 1113. In December 2010, the parties filed a joint motion
for partial remand (JMPR), in which they agreed that "it did not appear that [the May 2006 and
July 2007 VA] medical opinions provided an adequate rationale for a fully-informed decision by
the Board" and that it was "unclear whether the Board properly considered the adequacy of . . .
[these] examination reports.” R. at 1155, 1158. Later that month, the Court granted the parties'
motion. R. at 1115. In May 2011, the Board remanded the claim for further development. R. at
1073-79.

In December 2011, the same examiner who provided the May 2006 and July 2007 VA
medical opinions, upon review of the claims file, diagnosed the appellant with spinal stenosis and
opined that it was "less likely than not related to service but natural age progression." R. at 1051.
In January 2012, a different examiner, a VA internist, reviewed the record and interviewed, but
did not examine, the appellant. R. at 1026, 1029. She noted that neither the appellant's narrative of
his in-service back injury nor his complaint of recurrent back pain after that injury was reflected

Appx3



Case: 18-2136  Document: 35 Page: 9 Filed: 01/23/2019

in his service treatment records. R. at 1028. She also observed that the appellant had made "various
orthopedic complaints (knee, shoulder) [in October 2002] but expressed no complaint of back
pain” until 2005, when he claimed to have a history of chronic back pain, which she further
observed was not noted in his VA treatment records or claims file. R. at 1028-29. Upon review of
the record and interview of the appellant, the examiner diagnosed him with degenerative disk
disease (DDD), opining that spinal stenosis and DDD are less likely than not related to "an acute
back strain that occurred more than 30 years prior to his next back complaint and even further from
the time of a diagnosis of spinal stenosis.” R. at 1029.

In April 2012, the appellant underwent a VA examination by a physician's assistant. R. at
997-1010. The examiner noted the appellant's history of motor vehicle accidents, both prior to
service in 1964 and after service in 1976, as well his denial of any back pain after those accidents.
R. at 997. The appellant reported that he had low back pain in 1995 secondary to bending over to
pick up a 10-pound weight. Id. He further stated that he has had chronic and constant low back
pain since injuring his back in service but, as observed by the examiner, he did not report having
received any medical treatment from the time of his discharge from service until 1995; he stated
that his back pain was not formally addressed until 2004 when he received VA treatment for his
back. R. at 998. The examiner opined:

There are no medical records of evidence from 1970-2004 to establish a nexus
therefore it would be less likely than not that the [appellant's] spinal stenosis is
related to the injury he describes . ... It would be more likely than not [that] his
spinal stenosis is related to natural age progression with consideration [of] wear
and tear throughout his life.

R. at 1009-10.

In January 2013, the appellant submitted a statement dated November 2012 from a person,
G.P., whom he had known since the 1970s. R. at 960-61. G.P. stated that the appellant had told
him he had injured his back in service, that he had "seen [the appellant] in some really bad pain,"
that the appellant had treated his back pain with over-the-counter medicine, and that the appellant
has had back pain since G.P. has known him. R. at 960. In March 2013, the Board remanded the
claim for further development, to include a directive that the appellant's claims file "should be
reviewed by an appropriate medical specialist for an opinion," who, among other things, "should
reconcile any opinion provided with the statements from the [appellant] and G.P. as to reported

episodes of back pain since active service." R. at 958.
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In September 2014, the appellant underwent another VA medical examination with the
same examiner who provided the May 2006, July 2007, and December 2011 VA medical opinions.
R. at 376-84. The examiner diagnosed the appellant with lumbosacral strain and spinal stenosis,
concluding that "it is less likely that his current [spinal] stenosis is related to one eve[n]t over 40
years ago but rather natural age progression.” R. at 377, 383-84.

In March 2015, a VA addendum opinion was provided by the same examiner who wrote
the January 2012 VA opinion. R. at 347-48. After reviewing the appellant's claims file, VA
treatment records, and the lay statement of G.P., the examiner opined:

While it is possible that the [appellant] injured or developed disease in his spine
after his military service, it's not possible to relate post-service conditions to the
self-limited back strain documented in service without resorting to speculation. It
is a rare service member or civilian who does not, at one time or another, experience
a self-limited musculoskeletal back strain. However, one such event does not
qualify as a chronic condition or cause spinal stenosis or any other disease. [G.P.'s]
[] statement confirming back pain during the 1970s and thereafter is insufficient to
establish the existence of an initial in-service condition that would cause the
symptoms and findings occu[r]ring after the service.

R. at 347-48.
On October 13, 2016, the Board denied the appellant's claim for disability compensation
for a low back disability. R. at 1-16. This appeal followed.

I1. ANALYSIS

The appellant argues, essentially, that the Board erred in (1) relying upon medical opinions
that are inadequate and failed to substantially comply with the Board's prior remand directives,
and (2) failing to provide adequate reasons or bases in support of its finding that lay statements by
the appellant and G.P. carried less probative value than other evidence of record. Appellant's Brief
(Br.) at 11-19; Reply Br. at 5-11. The Secretary contends that the Board properly relied upon
adequate medical opinions, which substantially complied with prior remands, and that it provided
sufficient reasons or bases in assigning less probative value to the lay statements of the appellant
and G.P. Secretary's Br. at 8-24.

A. Duty To Assist

"[O]nce the Secretary undertakes the effort to provide an examination [or opinion] when

developing a service-connection claim, . . . he must provide an adequate one." Barr v. Nicholson,

21 Vet.App. 303, 311 (2007). A medical examination or opinion is adequate "where it is based
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upon consideration of the veteran's prior medical history and examinations,” Stefl v. Nicholson,
21 Vet.App. 120, 123 (2007), "describes the disability, if any, in sufficient detail so that the Board's
‘evaluation of the claimed disability will be a fully informed one,™ id. (quoting Ardison v. Brown,
6 Vet.App. 405, 407 (1994)) (internal quotation marks omitted), and "sufficiently inform[s] the
Board of a medical expert's judgment on a medical question and the essential rationale for that
opinion,” Monzingo v. Shinseki, 26 Vet.App. 97, 105 (2012) (per curiam). The law does not impose
any reasons-or-bases requirements on medical examiners and the adequacy of medical reports
must be based upon a reading of the report as a whole. Id. at 105-06.

Additionally, a remand by the Board or this Court "confers on the [appellant] ..., as a
matter of law, the right to compliance with the remand orders," and the Board errs when it fails to
ensure compliance with the terms of such a remand. Stegall v. West, 11 Vet.App. 268, 271 (1998).
Although the Secretary is required to comply with remand orders, it is substantial compliance, not
strict compliance, that is required. See Dyment v. West, 13 Vet.App. 141, 146-47 (1999) (holding
that there was no Stegall violation when the examiner made the ultimate determination required
by the Board's remand, because such determination "more than substantially complied with the
Board's remand order"), aff'd sub nom. Dymentv. Principi, 287 F.3d 1377 (Fed. Cir. 2002);
Evans v. West, 12 Vet.App. 22, 31 (1998) (holding that remand was not warranted because the
Secretary substantially complied with the Board's remand order).

The Board's determination of whether there was substantial compliance with a remand and
"[w]hether a medical [examination] or opinion is adequate [are] finding[s] of fact, which the Court
reviews under the 'clearly erroneous' standard.” D'Aries v. Peake, 22 Vet.App. 97, 104 (2008) (per
curiam); see Gill v. Shinseki, 26 Vet.App. 386, 391-92 (2013) (reviewing the Board's finding of
substantial compliance for clear error), aff'd per curiam sub nom. Gill v. McDonald, 589 F. App'x
535 (Fed. Cir. 2015). A finding of fact is clearly erroneous when the Court, after reviewing the
entire evidence, "is left with the definite and firm conviction that a mistake has been committed."
United States v. U.S. Gypsum Co., 333 U.S. 364, 395 (1948); see Gilbert v. Derwinski, 1 Vet.App.
49, 52 (1990). As with any material issue of fact or law, the Board must provide a statement of the
reasons or bases for its determination "adequate to enable a claimant to understand the precise
basis for the Board's decision, as well as to facilitate review in this Court." Allday v. Brown,
7 Vet.App. 517, 527 (1995); see 38 U.S.C. 8 7104(d)(1); Gilbert, 1 Vet.App. at 56-57.
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The Board found that VA had satisfied its duty to assist. The Board concluded that the VA
opinions it relied upon were adequate in all respects:

The April 2012 examiner provided a complete rationale based upon a review of the
claims file and a physical examination. The March 2015 examiner conducted an
additional review of the claims file, including lay statements and medical records,
and provided a detailed medical opinion based on the history and findings. The VA
examiners provided detailed rationales and cited supporting data for their
conclusions.

R. at 4-5. In addition, the Board determined that "the development ordered in the May 2011 and
March 2013 remands has been completed, and no further action is necessary to comply with the
remand directives™” under Stegall, 11 Vet.App. at 271. R. at 3.

Ultimately, the Board denied the appellant’s claim based, in part, on the opinions of the
"April 2012 and March 2015 VA examiners [who] opined that the [appellant's] current low back
disability is not likely related to service.” R. at 11. The Board observed again that the opinions
were supported by review of the appellant's claims file, specifically finding that their medical
opinions were "competent and highly probative, and based on adequate rationales.” I1d. The Board
further observed: "The April 2012 examiner found that it was unlikely that spinal stenosis is related
to the [appellant's] described in-service injuries. The March 2015 examiner concluded that back
strain in service does not qualify as a chronic condition and would not cause spinal stenosis.” 1d.
Based upon the foregoing, the Board concluded that there was "no competent evidence of a
medical nexus between the current low back disability and an incident of service.” Id.

The appellant has submitted various arguments in support of his position that the April
2012 VA examination report and the March 2015 VA addendum opinion are each separately
inadequate and that they failed to substantially comply with the Board's March 2013 remand.
However, as shown above, the Board relied on these opinions collectively, not individually, to
determine that VA had satisfied its duty to assist and to find "no competent evidence of a medical
nexus between the current low back disability and an incident in service.” R. at 11; see R. at 4-5.

The appellant first argues that the April 2012 VA examination report and the March 2015
VA addendum opinion are not supported by adequate rationales. With respect to the April 2012
VA examination, the appellant asserts that the opinion was not supported by an adequate rationale
in compliance with "the terms of the prior remand in which the parties agreed that future medical
examinations or opinions must provide more clarity . . . and a more robust rationale than a simple

statement that a nexus is unlikely because a particular diagnosed back condition is a naturally
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occurring phenomenon.” Appellant's Br. at 13 (emphasis added); Reply Br. at 2. With respect to
the March 2015 VA addendum, the appellant argues that the opinion "is nonsensical and
unresponsive to the medical questions presented,” Appellant's Br. at 14-15, and that "the . . .
examiner's rationale did not make any sense,” Reply Br. at 3. In particular, the appellant appears
to take issue with the March 2015 examiner's rationale that (1) the appellant's in-service back strain
does not qualify as a chronic condition or cause spinal stenosis or any other disease and (2) G.P.'s
statements concerning the appellant's back pain are "insufficient to establish the existence" of a
condition that would cause any current low back disability. Reply Br. at 3; see Appellant's Br. at
14-15.

The appellant's arguments that the VA medical opinions in question lacked sufficient
rationale are not persuasive. Although the Board did not provide an extensive explanation for its
finding that the examiners provided detailed rationales, the appellant provides no specific analysis
in support of his general contention that the April 2012 examiner did not provide a robust rationale
that complied with the terms of the JMPR. Appellant's Br. at 13. Without more, his argument
amounts to a disagreement with the Board's assessment of the evidence, which is insufficient to
demonstrate that the Board's findings were clearly erroneous. See D'Aries, 22 Vet.App. at 104.
Similarly, with respect to the March 2015 VA opinion, it is clear from the Board's decision that
the Board understood the basis for the examiner's negative nexus opinion—the appellant's in-
service "self-limited back strain . ... does not qualify as a chronic condition or cause spinal
stenosis or any other disease” and G.P.'s "statement confirming back pain in the 1970[s] and
thereafter is insufficient to establish the existence of an initial in-service condition that would cause
the symptoms and findings occurring after service." R. at 10. The Board found that the examiner
supported her conclusion with a "detailed rationale™ and "data," R. at 5, and the Court finds that
the appellant's arguments to the contrary amount to no more than a disagreement with the opinion
as well as the Board's reliance upon it to find no evidence of a nexus between the appellant's current
low back disability and an in-service incident. See D'Aries, 22 Vet.App. at 104.

The appellant next argues that the April 2012 examiner failed to consistently diagnose the
appellant with lumbar strain or DDD and provide a nexus opinion for those disabilities, Appellant's
Br. at 13; Reply Br. at 2, 7. However, the appellant fails to cite any legal authority supporting the
argument that VA examiners must provide consistent diagnoses. Moreover, the Court is not
convinced that any error in this regard is prejudicial in light of the Court's determination that the
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Board did not err in relying on the March 2015 opinion that it is "not possible to relate post-service
conditions to the self-limited back strain documented in service without resorting to
speculation. . . . [because] one such event does not qualify as a chronic condition or cause spinal
stenosis or any other disease," R. at 347-48.

Additionally, the appellant maintains that the April 2012 examiner could not have
substantially complied with the March 2013 remand directive that the examiner address a January
2013 statement by G.P., because the examination predated G.P.'s statement. Appellant's Br. at 14.
As a result, he contends that the opinion was "not based on all pertinent evidence" and lacks all
probative value. Reply Br. at 3, 7-8. However, the Board's March 2013 remand was directed at
obtaining a new opinion to address the appellant's and G.P.'s statements regarding episodes of back
pain since service, see R. at 958, which the Board in the decision on appeal found was
accomplished by the March 2015 VA addendum opinion. R. at 3; see R. at 5 (noting that the March
2015 examiner reviewed "lay statements™), 10 (noting that the examiner addressed the January
2013 statement). Moreover, the appellant fails to provide legal support for his contention that the
April 2012 opinion would lack all probative value on this basis alone, especially considering that,
as the Board noted, the appellant had directly reported to the examiner that he experienced chronic
and constant low back pain since discharge. See R. at 998; see also Monzingo, 26 Vet.App. at 107
(noting, "even if a medical opinion is inadequate to decide a claim,” it may be entitled to some
probative weight "based upon the amount of information and analysis it contains").

Finally, the appellant asserts that the Board failed to ensure substantial compliance with
the March 2013 remand directive that an opinion "should be [obtained] by an appropriate medical
specialist” because the March 2015 examiner, a VA internist, is "not an appropriate medical
specialist to provide an opinion on a back disorder like an orthopedic surgeon.” Appellant's Br. at
14; Reply Br. at 6. Although the Board found substantial compliance with the March 2011 and
March 2013 remands, R. at 3 (citing Stegall, 11 Vet.App. at 271), it did not specifically address
whether the March 2015 examiner was an appropriate medical specialist.

Initially, the Court notes that "V A benefits from a presumption that it has properly chosen
a person who is qualified to provide a medical opinion in a particular case,” Parks v. Shinseki,
716 F.3d 581, 585 (Fed. Cir. 2013) (citing Sickels v. Shinseki, 643 F.3d 1362, 1366 (Fed. Cir.
2011)), and the appellant does not argue, nor does the record reflect, that he raised this issue below.

Additionally, the appellant does not assert that the record itself reasonably raises some irregularity
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in VA's selection process. Cf. Wise v. Shinseki, 26 Vet.App. 517, 525-27 (2014) (holding that the
presumption of competence does not attach where the face of the examination report reveals some
irregularity in the selection of the examiner). Thus, the Board was not required to provide a
statement of reasons or bases establishing the medical examiner's competence before relying on
her opinion. See Rizzo v. Shinseki, 580 F.3d 1288, 1291-92 (Fed. Cir. 2009) (holding that the Board
is not required to affirmatively establish the competence of a medical examiner, unless the veteran
raises the issue); see also Parks, 716 F.3d at 585-86 (holding that the appellant waived his right to
rebut the presumption that a nurse practitioner selected by VA was competent because the
appellant never challenged the examiner's competence before the Board).

However, even assuming the appellant is not precluded from raising this issue for the first
time on appeal, the appellant fails to demonstrate prejudicial error because he fails to explain why
an internal medicine specialist may not qualify as "an appropriate medical specialist,” given the
Board's broad and nonspecific request for an "appropriate medical specialist,” and thus fails to
explain how or why the March 2015 opinion does not substantially comply with the Board's
request. See Dyment, 13 Vet.App. at 146-47; see also D'Aries, 22 Vet.App. at 104-05 (noting that
Stegall requires substantial "not strict compliance,” and affirming the Board's determination that
obtaining an expert opinion from a neurologist substantially complied with VA's request for an
opinion by an "internal medicine specialist™).

For the reasons stated above, the Court is not persuaded by the appellant's arguments on
appeal.! Berger v. Brown, 10 Vet.App. 166, 169 (1997) (the appellant "always bears the burden of
persuasion™); see Hilkertv. West, 12 Vet.App. 145, 151 (1999) (en banc), aff'd per curiam,
232 F.3d 908 (Fed. Cir. 2000) (table). The Court finds that the appellant's arguments are
undeveloped or lacking support in legal authority and therefore do not satisfy his burden of
persuasion on appeal to show Board error. See Coker v. Nicholson, 19 Vet.App. 439, 442 (2006)
(per curiam) ("The Court requires that an appellant plead with some particularity the allegation of
error so that the Court is able to review and assess the validity of the appellant's arguments."),

1 The Court declines to address the appellant's additional arguments—raised for the first time in his reply
brief—challenging the adequacy of the March 2015 examiner's opinion. See Reply Br. at 8. The Court has consistently
discouraged parties from raising new arguments after the initial briefing. See Carbino v. West, 168 F.3d 32, 34 (Fed.
Cir. 1999) ("[IJmproper or late presentation of an issue or argument . . . ordinarily should not be considered.”), aff'g
sub nom. Carbino v. Gober, 10 Vet.App. 507, 511 (1997) (declining to review argument first raised in appellant's
reply brief); Untalan v. Nicholson, 20 Vet.App. 467, 471 (2006); Fugere v. Derwinski, 1 Vet.App. 103, 105 (1990).
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vacated on other grounds sub nom. Coker v. Peake, 310 F. App'x. 371 (Fed. Cir. 2008) (per curiam
order); see also Locklear v. Nicholson, 20 Vet.App. 410, 416 (2006) (holding that the Court is
unable to find error when arguments are undeveloped); U.S. VET. App. R. 28(a)(5).

Additionally, the appellant has failed to meet his burden of demonstrating that the Board
committed prejudicial error. See Shinseki v. Sanders, 556 U.S. 396, 409 (2009) (holding that
harmless-error analysis applies to the Court's review of Board decisions and that the burden is on
the appellant to show that he suffered prejudice as a result of VA error); see also Coker,
19 Vet.App. at 442.

B. Evidentiary Findings

It is the Board's duty, as factfinder, to determine the credibility and weight to be given to
the evidence. Washington v. Nicholson, 19 Vet.App. 362, 367-68 (2005); Owens v. Brown,
7 Vet.App. 429, 433 (1995) (holding that the Board is responsible for assessing the credibility and
weight of evidence and that the Court may overturn the Board's decision only if it is clearly
erroneous). This duty includes assessing the probative value of medical evidence. See Nieves-
Rodriguez v. Peake, 22 Vet.App. 295, 302 (2008) ("Part of the Board's consideration of how much
weight to assign [a medical opinion] is the foundation upon which the medical opinion is based.").
As with any material issue of fact or law, the Board must provide a statement of the reasons or
bases for its determination "adequate to enable a claimant to understand the precise basis for the
Board's decision, as well as to facilitate review in this Court.” Allday, 7 Vet.App. at 527; see
38 U.S.C. 8 7104(d)(1); Gilbert, 1 Vet.App. at 56-57.

In its decision, the Board found the following:

[T]he [appellant's] statements made in connection with a claim for VA
compensation benefits [are] to be of lesser probative value than his more
contemporaneous history, including medical records showing that he sought
treatment for other complaints but did not report back pain and the absence of
complaints or treatment for many years after service. The lay statement of G.P.
regarding the [appellant's] complaints of back pain symptoms since the 1970's is
likewise considered less probative than the contemporaneous medical records
which indicate that the [appellant] denied recurrent back pain.

R.at 11-12.

The appellant argues that the Board provided insufficient reasons or bases for finding that
the lay statements of the appellant and G.P. were outweighed by other evidence. Appellant's Br. at
17-18; Reply Br. at 9-10. Specifically, the appellant maintains that the Board "considered and
rejected favorable evidence"” from the appellant and G.P. and relied upon the "absence of medical

11
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evidence of treatment or complaints of a back disorder since service . . . .[, although n]one of these
factors relate in any way to the observations in the certified statement made by [G.P.]." Appellant’s
Br. at 17. The appellant also contends that “the Board did not cite to any other contemporaneous
medical record in which [the appellant] denied recurrent back pain.” Reply Br. at 9-10.

The Court is not persuaded by the appellant's arguments on appeal. Berger, 10 Vet.App. at
169; see Hilkert, 12 Vet.App. at 151. As shown above, the Board, in assigning the lay statements
lesser probative value concerning continuity of symptomatology, did not "reject” the contested lay
statements. Rather, the Board's analysis reflects that it deemed the appellant's statements less
probative because the "more contemporaneous history, including medical records” did not reflect
continuous complaints, reports, or treatment for back pain for many years after service. R. at 11
(emphasis added). See Buchanan v. Nicholson, 451 F.3d 1331, 1337 (Fed. Cir. 2006) (noting it
was not ruling out that the Board may "weigh the absence of contemporaneous medical evidence
against the lay evidence of record”). Additionally, the Board ascribed lesser probative value to
G.P.'s statements concerning the appellant's back symptoms because contemporaneous medical
records, i.e., the 1978 examination, showed that the appellant denied recurrent back pain after
discharge from service. See id. The appellant cites no legal authority requiring the Board to cite to
additional contemporaneous medical evidence, other than the March 1978 report of medical
history and report of medical examination, in order to find G.P.'s statements of lower probative
value. The Court finds that the reasons or bases provided by the Board are sufficient and clearly
explain its findings. See Allday, 7 Vet.App. at 527; see 38 U.S.C. § 7104(d)(1); Gilbert, 1 Vet.App.
at 56-57. Moreover, as maintained by the Secretary, the appellant's arguments amount to mere

disagreement with how the Board weighed the evidence. Secretary's Br. at 23.

I11. CONCLUSION
After consideration of the parties' pleadings and a review of the record, the Board's
October 13, 2016, decision is AFFIRMED.
DATED: February 6, 2018
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Copies to:
Sean A. Ravin, Esg.

VA General Counsel (027)
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Designated for electronic publication only
NON-PRECEDENTIAL

UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

No. 16-3738
ERNEST L. FRANCWAY, JR. APPELLANT,
V.

ROBERT L. WILKIE,
ACTING SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before ALLEN, MEREDITH, and TOTH, Judges.
ORDER

Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

On February 6, 2018, the Court issued a memorandum decision that affirmed the
October 13, 2016, Board of Veterans' Appeals (Board) decision that denied entitlement to
disability compensation for a low back disability. On February 27, 2018, the appellant filed a
motion for panel decision pursuant to Rule 35 of the Court's Rules of Practice and Procedure.
The motion for a panel decision will be granted.

Based on review of the pleadings and the record of proceedings, it is the decision of the
panel that the appellant fails to demonstrate that 1) the single-judge memorandum decision
overlooked or misunderstood a fact or point of law prejudicial to the outcome of the appeal,
2) there is any conflict with precedential decisions of the Court, or 3) the appeal otherwise raises
an issue warranting a precedential decision. U.S. VET. App. R. 35(e); see also Frankel v.
Derwinski, 1 Vet.App. 23, 25-26 (1990).

Absent further motion by the parties or order by the Court, judgment will enter on the
underlying single-judge decision in accordance with Rules 35 and 36 of the Court's Rules of
Practice and Procedure.

Upon consideration of the foregoing, it is
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ORDERED that the motion for panel decision is granted. It is further

ORDERED that the single-judge memorandum decision remains the decision of the
Court.

DATED: May 3, 2018 PER CURIAM.

Copies to:
Sean A. Ravin, Esq.

VA General Counsel (027)
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Not Published

UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

No: 16-3738
ERNEST L. FRANCWAY, JR., APPELLANT,
V.

ROBERT L. WILKIE,
ACTING SECRETARY OF VETERANS AFFAIRS, APPELLEE.

JUDGMENT

The Court has issued a decision in this case, and has acted on a motion under Rule 35 of
the Court's Rules of Practice and Procedure.

Under Rule 36, judgment is entered and effective this date.
Dated: May 25, 2018 FOR THE COURT:

GREGORY 0. BLOCK
Clerk of the Court

By: /s/ Michael V. Leonard
Deputy Clerk

Copies to:
Sean A. Ravin, Esg.

VA General Counsel (027)

Appx16



Case: 18-2136

9/25/2018

Document: 35

Page: 22

16-3738 Docket

General Docket

United States Court of Appeals for Veterans Claims

Filed: 01/23/2019

Case Number:16-3738

Ernest L. Francway, Jr. v. Robert L. Wilkie
Appeal From: Department of Veteran Affairs
Fee Status: dfh

Docketed: 11/07/2016

Case Type Information:
1) NOA - Veterans Appeal
2) -
3) -

Prior Cases:
None

Current Cases:
None

Ernest L. Francway, Jr.
Appellant

Robert L. Wilkie, Secretary of Veterans Affairs
Appellee

Ernest L. Francway, Jr.
INTC]

Westl a!e, !H 44145

Robert Schneider, Esq., Attorney

[COR LD NTC]

Firm: 202-632-6988

Department of Veterans Affairs, OGC (027)
810 Vermont Ave., NW

Washington, DC 20420

OGC-ICM8, Non-Attorney

[COR NTC]

Department of Veterans Affairs, OGC (027)
810 Vermont Avenue, N.W.

Washington, DC 20420

https://efiling.uscourts.cavc.gov/cmecf/servliet/TransportRoom

Appx17

1/5



Case: 18-2136  Document: 35 Page: 23  Filed: 01/23/2019

9/25/2018 16-3738 Docket
Ernest L. Francway, Jr.,
Appellant
V.
Robert L. Wilkie, Secretary of Veterans Affairs,

Appellee

https://efiling.uscourts.cavc.gov/cmecf/servliet/TransportRoom 2/5

Appx18



Case: 18-2136  Document: 35 Page: 24 Filed: 01/23/2019

9/25/2018 16-3738 Docket
11/07/2016 Notice of Appeal (SEB)
0pg, 0 KB
11/07/2016 Declaration of Financial Hardship (SEB)
1 pg, 178.49 KB
11/07/2016 =] Appearance of Sean A. Ravin, Esq., as lead counsel for the appellant (SEB)
1 pg, 57.89 KB
11/07/2016 Fee Agreement (SEB)
0 pg, 0KB
11/08/2016 Notice of Docketing for BVA's decision w/in 30 days; RBA w/in 60 days (SEB)
0pg, 0KB
11/21/2016 BVA Decision transmittal (O)
0pg, 0KB
11/21/2016 Copy of BVA Decision (O)
15 pg, 267.53 KB
12/22/2016 Appearance of Attorney(s) Robert Schneider for party(s) Appellee Robert A. McDonald, in case 16-3738 as
1 pg, 6.83 KB lead counsel (RS)
01/05/2017 Record Before the Agency notice (O)
1pg, 31.3KB
01/24/2017 =] Mot of Appellant to extend time to respond to the Record Before the Agency. 03/10/2017 (SAR)
1 pg, 56.36 KB
01/25/2017 Clerk's stamp ord granting nunc pro tunc to 01/24/2017, appellant's motion to extend time to respond to the
Record Before the Agency until 03/10/2017 (AMN)
03/13/2017 Notice to file Appellant's Brief w/in 60 days (AMN)
1 pg, 38.46 KB
03/21/2017 ORDERED that the Court will initiate a telephonic briefing conference on April 19, 2017, at 9:30 AM (ET). It
2pg, 1167k Will be conducted by Andrew P. Reynolds, Esq., of the Court's Central Legal Staff (CLS), and this
conference may be rescheduled by the Court only upon a showing of good cause. It is further ORDERED
that not later than 14 days prior to the scheduled conference, the appellant's counsel or representative
shall submit to the Secretary and the Central Legal Staff (by e-mail or fax), a summary of the issues that
the appellant intends to raise in the appeal before the Court, to include citations to the relevant authorities
and the pertinent documents in the record. (CLS). (AMN)
04/05/2017 Rule 33 Certificate of Service (SAR)
1 pg, 69.38 KB
04/19/2017 Conference held (APR)
04/27/2017 Mot of Appellant to extend time to file appellant brief. Requested date 07/03/2017. (SAR)
1 pg, 63.35 KB
04/28/2017 Clerk's stamp ord granting appellant's motion to extend time to file appellant's brief until 7/3/2017 (MVL)
06/23/2017 Appearance of Attorney(s) Manuel Guanipa for party(s) Appellant Ernest L. Francway Jr., in case 16-3738
1pg, 102.1kB  as attorney (MG)
06/23/2017 Appearance of Attorney(s) Manuel Guanipa for party(s) Appellant Ernest L. Francway Jr., in case 16-3738
1pg, 102.1KB  as non-attorney practitioner (MG)
07/05/2017 Appellant's Brief (SAR)
23 pg, 149.44 KB
08/30/2017 =] Mot of Appellee to extend time to file appellee brief. Requested date 10/20/2017. (RS)
2pg, 9.43 KB
08/30/2017 Clerk's stamp ord granting appellee's motion to extend time to file appellee's brief until 10/20/2017 (MVL)
10/10/2017 Appellee's Brief (RS)
30 pg, 73.43 KB
10/10/2017 Mot of Appellant to extend time to file appellant's reply brief. Requested date 12/08/2017. (MG)
1pg, 113.11 KB
10/10/2017 Clerk's stamp ord granting appellant's motion to extend time to file appellant's reply brief until 12/08/2017
https://efiling.uscourts.cavc.gov/cmecf/servliet/TransportRoom 3/5

Appx19



Case: 18-2136  Document: 35 Page: 25 Filed: 01/23/2019

9/25/2018 16-3738 Docket
(AMN)

12/09/2017 RECEIVED: Appellant's reply brief--[Edited 12/12/2017 by AMN] (SAR)
14 pg, 158.33 KB

12/11/2017 Mot of Appellant for leave to file his reply brief out of time. (SAR)
1 pg, 53.81 KB

12/12/2017 Judge's stamp order granting appellant's motion for leave to file reply brief out of time (ALLEN) (AMN)
1 pg, 81.22 KB

12/12/2017 Appellant's reply brief (AMN)
14 pg, 155.64 KB

12/22/2017 Record of Proceedings (RS)
0pg, 0 KB

01/10/2018 Assigned case to Judge Meredith (KEM)

02/06/2018 Memorandum Decision that the BVA decision is affirmed (MEREDITH) (AMN)
13 pg, 171.4 KB

02/27/2018 RECEIVED: Mot of Appellant for reconsideration and in the alternative by Panel--[Edited 02/28/2018 by
5pg, 10557 kB AMN] (SAR)

02/27/2018 Corrected Mot of Appellant for reconsideration and in the alternative by Panel--[Edited 02/28/2018 by AMN]
5pg, 10556 kB (SAR)

05/03/2018 PER CURIAM ORDERED that the motion for panel decision is granted. It is further ORDERED that the
2pg, 1088kB  Single-judge memorandum decision remains the decision of the Court. (ALLEN, MEREDITH and TOTH)

(AMN)

05/25/2018 Judgment (MVL)
1 pg, 8.44 KB

05/25/2018 Mot of Appellant (Sean A. Ravin) to withdraw as counsel (SAR)
1 pg, 62.58 KB

05/29/2018 ORDERED that the motion is granted. The appellant is treated as self-represented until a qualified
1 pg, 8.84 KB representative enters an appearance. The Court does not appoint counsel.(CPS) (AMN)

06/25/2018 Appellant's Notice of Appeal to the U.S. Court of Appeals for the Federal Circuit (AMN)
2 pg, 36.85 KB

07/05/2018 Appellant's Notice of Appeal transmitted to U.S. Court of Appeals for the Federal Circuit (AMN)
2 pg, 36.85 KB

07/09/2018 =] RECEIVED: Notice of Docketing from the U.S. Court of Appeals for the Federal Circuit dated 07/09/2018;
1pg,87.35kB  Case number [18-2136] (AMN)

https://efiling.uscourts.cavc.gov/cmecf/servliet/TransportRoom 4/5

Appx20



Case: 18-2136  Document: 35 Page: 26 Filed: 01/23/2019

9/25/2018 16-3738 Docket

® Documents and Docket Summary
) Documents Only

LJ Include Page Numbers

Selected Pages: 0 Selected Size: 0 KB
Totals reflect accessible documents only and do not include unauthorized restricted documents.

View Selected

5/5

https://efiling.uscourts.cavc.gov/cmecf/servliet/TransportRoom

Appx21



Case: 18-2136  Document: 35 Page: 27 Filed: 01/23/2019

APPELLANT'S BRIEF

UNITED STATES COURT OF APPEALS
FOR VETERANS CLAIMS

16-3738

ERNEST L. FRANCWAY, JR,,
Appellant,

V.

DAVID J. SHULKIN, M.D.,
SECRETARY OF VETERANS AFFAIRS

Appellee.

SEAN A. RAVIN, ESQ.
COUNSEL FOR APPELLANT

1550 MADRUGA AVENUE, SUTTE 414
CORAL GABLES, FLORIDA 33146
PHONE: (202) 607-5731

FAX: (202) 318-0205

Appx22



Case: 18-2136  Document: 35 Page: 28 Filed: 01/23/2019

Further, A remand order by the Board "confers on the veteran. . . , as a matter of law,
the right to compliance with the remand orders". Stegall v. West, 11 Vet. App. 268, 271
(1998). The Court has also held that where “the remand orders of the Board or this Court
are not complied with, the Board itself errs in failing to insure compliance.” Id.

The Court has held that a remand is meant to “entail a critical examination of the
justification for the decision.” Fletcher v. Derwniski, 1 Vet App. 394, 397 (1991). The Court
wrote, in pertinent part:

We do not mean to imply that a remand, such as is done here, is merely for

the purpose of rewriting the opinion so that it will superficially comply with

the “reasons or bases” requirement of 38 U.S.C. §7104(d)(1) []. A remand is

meant to entail a critical examination of the justification for the decision. The

Court expects that the BVA will reexamine the evidence of record, seek any

other evidence the Board feels is necessary, and issue a timely, well-supported

decision in this case.

Fletcher at 397. Finally, the terms of a prior remand are complied with when there is
substantial compliance. D’Aries . Peake, 22 Vet App. 97, 105 (2008); see also Dyment v. West,
13 Vet App. 141, 146-47 (1999).

In support of its finding that Mr. Francway did not have a currently diagnosed back
condition related to any injuries suffered in service, the Board relied upon a VA examination
in April 2012 and an addendum opinion from March 2015. R. 4-5 (1-16). Consequently, the
Board found that the Secretary’s duty to assist with respect to obtaining a VA examination
or opinion was met. R. 5 (1-16). Neither the April 2012 examination report nor the March

2015 medical opinion addendum satisfies the duty to assist because: (1) examiners failed to

provide a sufficient rationale for their opinions; (2) examiners failed to provide consistent
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diagnoses of Mr. Francway’s low back disorder; and (3) they did not comply with the terms
of prior remands.

The April 2012 examination was conducted by a physician’s assistant (PA) who
diagnosed moderate to severe spinal stenosis at 1.4-L5 secondary to disc bulge. R. 1007
(997-1010). ). PA Hopperton provided an unfavorable opinion and wrote, in pertinent part:

There are no medical records of evidence from 1970-2004 to establish a nexus

therefore it would be less likely than not that the veteran’s spinal stenosis is

related to the injury he describes above. It would be more likely than not his

spinal stenosis is related to natural age progression with consideration wear

and tear throughout his life.

R. 1009-1010 (997-1010). PA Hopperton did not diagnose lumbar strain or degenerative
disc disease; two conditions which have been consistently diagnosed throughout while the
claim was pending Id. Since PA Hopperton did not identify or diagnose lumbar strain or
degenerative disc disease, he failed to provide an opinion as to any link between currently
diagnosed lumbar strain and lumbar strain diagnosed in service or degenerative disc disease
and the back injuries suffered in service.

Additionally, PA Hopperton’s rationale is inadequate to satisfy the terms of the prior
remand in which the parties agreed that future medical examinations or opinions must
provide more clarity in light of Mr. Francway’s diagnosed back strain in service and a more
robust rationale than a simple statement that a nexus is unlikely because a particular
diagnosed back condition is a naturally occurring phenomenon. R. 1155-56 (1154-59).

Further, the April 2012 examination by PA Hopperton cannot satisfy the terms of the

Board’s March 2013 remand directive. R. 958 (950-59). The Board explicitly ordered a

medical opinion by an “appropriate medical specialist” to specifically “reconcile any opinion
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provided with the statements from the Veteran and G.P. as to reported episodes of back
pain since active service.” Id. PA Hopperton is not a medical specialist such as an
orthopedic surgeon, and his opinion predates the November 2012 statement from Mr.
Petrry, in which he certified that that he was Mr. Francway’s friend since the 1970’s; that he
has personally observed Mr. Francway suffer from debilitating back pain; that Mr. Francway
described his back pain as originating since his injury in service aboard a ship; that Mr.
Francway used over the counter medicine to treat his back pain; and that Mr. Francway has
had back pain ever since he knew him. R. 960 (960-965). In its remand directive, the Board
specifically ordered an opinion to take into consideration Mr. Petrry’s profoundly favorable
observations and statement.

Likewise, the March 2015 addendum opinion is similarly inadequate. In a March
2015 report, Dr. Amy Schecter, an internist, wrote that she could not provide an opinion
without resorting to speculation. Dr. Schecter wrote, in pertinent part:

While it is possible that the veteran injured or developed disease in his spine

after his military service, it’s not possible to relate post-service conditions to

the self-limited back strain documented in service without resorting to

speculation. ... A buddy statement confirming back pain during the 1970s

and thereafter is insufficient to establish the existence of an initial in-service

condition that would cause the symptoms and findings occurring after the

service.
R. 348-49 (348-49). Dr. Schecter is not an appropriate medical specialist to provide an
opinion on a back disorder like an orthopedic surgeon. Presumably, the Board desired an
appropriate medical specialist and not simply any doctor when it directed an opinion by an

appropriate medical specialist. ~ Further, Dr. Schectet’s opinion is nonsensical and

unresponsive to the medical questions presented. Namely, is it as likely as not that currently

14

Appx39



Case: 18-2136  Document: 35 Page: 31 Filed: 01/23/2019

diagnosed back disorders such as lumbar strain are at least as likely as not etiologically related
to the injuries Mr. Francway suffered in service, to include the diagnosis of a back strain?
For these reasons, the March 2015 addendum opinion similarly fails to comply with the
parties prior remand regarding clarity of opinions and a sufficient supporting rationale.

The Board’s failure to ensure compliance with the duty to assist as well as compliance
with the terms of prior remands is prejudicial error. Mr. Francway is entitled to compliance
with the duty to assist as well as compliance with the terms of all prior remands. The failure
to ensure compliance precludes statutory development of his claim for veterans’ disability

compensation.
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B. The Board failed to provide an adequate statement of reasons or bases to support
its finding that pertinent favorable evidence was outweighed by the probative
value of other evidence.

The Board must include in its decision a written statement of the reasons or bases for
its findings and conclusions, adequate to enable an appellant to understand the precise basis
for the Board’s decision as well as to facilitate review in this Court. See 38 US.C. §
7104(d)(1); Allday v. Brown, 7 Vet App. 517, 527 (1995); Gilbert, 1 Vet.App. 49, 56-57. To
comply with this requirement, the Board must analyze the credibility and probative value of
the evidence, account for the evidence that it finds persuasive or unpersuasive, and provide
the reasons for its rejection of any material evidence favorable to the claimant. See Caluza .
Brown, 7 Vet.App. 498, 506 (1995), aff’d per curiam, 78 F.3d 604 (Fed.Cir. 1996) (table); Gilbert,
1 Vet App. at 57.

Additionally, the Board’s reasons or bases must include the Board’s response to the
various arguments advanced by the claimant. Moore v. Derwinski, 1 Vet. App. 401, 404 (1991).
In Moore, the Court wrote, in pertinent part:

In making its statement of findings, ‘the Board must identify those findings it

deems crucial to its decision and account for the evidence which it finds to be

persuasive or unpersuasive’ ... In providing its ‘reasons or bases,” the Board

must include in its decision ‘the precise basis for that decision ...Jand] the

Board’s response to the various arguments advanced by the claimant.” ... This

must include ‘an analysis of the credibility or probative value of the evidence

submitted by and on behalf of the veteran in support of [his or her| claim

[and] a statement of the reasons or bases for the implicit rejection of this
evidence by the Board’.

Moore at 404. (emphasis added).
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IN THE UNITED STATES COURT OF APPEALS
FOR VETERANS CLAIMS

No. 16-3738

ERNEST L. FRANCWAY, JR.,

Appellant,
V.

DAVID J. SHULKIN, M.D.,
Secretary of Veterans Affairs,

Appellee.

APPELLANT’S REPLY BRIEF

REPLY ARGUMENT

A. The Court should find the Secretary’s arguments to be unpersuasive.

In his brief, Mr. Francway argued that the Board failed to ensure compliance with the
Secretary’s statutory duty to assist. Appellant’s Briet (App.Br. at 11-15). In particular, Mr.
Francway argued that the Board failed to ensure that the Secretary provided a thorough
medical examination consistent with the terms of prior remands. Id. Notably, while the
Board relied upon findings and conclusions in an April 2012 examination and a March 2015
medical opinion, neither the examination nor the opinion complied with the terms of prior
remands. Id. A prior remand obligated the Secretary to provide examination by an

“appropriate medical specialist!” to include a reconciliation of lay statements pertaining to

1A “specialist” is “one who specializes in a particular occupation, practice, or field of
study”, ie. “a specialist in disorders of the immune system”. Merriam-Webster.com,
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continuous symptoms of back pain since a documented back injury in service. R. 958 (950-
59)

As previously argued, neither VA examiner was qualified to examine and render an
opinion consistent with the prior remand directives. App.Br. at 13-14. To wit, the April
2012 examination was conducted by a physician’s assistant and the March 2015 medical
opinion was provided by an internist. App.Br. at 13-14.  While a physician’s assistant and
internist are qualified health care professionals presumed competent to conduct
examinations and render medical opinions, neither can be considered an “appropriate
medical specialist” for an orthopedic matter. Presumably, the Board’s directive that Mr.
Francway be examined by an “appropriate medical specialist” did not broadly encompass
examination by any medical professional regardless of qualification. To hold as such would
render the Board’s directive meaningless.

Mzr. Francway argued further that the April 2012 examination was inadequate because
the examiner did not render an opinion regarding the likelihood that a back strain diagnosed
after service was not at least as likely as not due to the back strain diagnosed in service.
App.Br. at 13. Further, the April 2012 examiner also did not offer any opinion regarding the
relationship of Mr. Francway’s diagnosed degenerative disc disease to his recorded injuries to
his back in service. Id. Mr. Francway also argued that the April 2012 examination report

was inadequate because the opinion was not supported by a robust rationale. Id. Finally, Mr.

https:/ /www.merriam-webster.com/dictionary/specialist. ~ Dotland’s Medical Dictionary
Online defines, “specialist” as “a physician whose practice is limited to a particular branch of
medicine or surgery, especially one who, by virtue of advanced training, is certified by a
specialty board as being qualified to so limit his practice.”

https:/ /www.dotlandsonline.com/dotland/definition?id=100098903&searchterm=specialist
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Francway argued that it was error for the Board to rely upon the April 2012 examination
report because that examiner had not reviewed pertinent favorable evidence which was
developed and submitted after that report had been written. Specifically, the April 2012
report did not take into consideration Mr. Petrry’s November 2012 statement which served
as the basis for a remand for a new medical examination and opinion. R. 958 (950-59).

With specific regard to the March 2015 report and opinion, Mr. Francway argued that
the March 2015 examiner’s rationale did not make any sense. App.Br. at 14-15. In essence,
Dr. Schecter opined that it was not possible to relate post-service conditions to Mr.
Francway’s diagnosis of back strain in service without resorting to speculation because a
single event of back strain: (a) does not qualify as a chronic condition; (b) does not cause
spinal stenosis; and (c) does not cause any other disease. Further, Dr. Schecter wrote that a
buddy statement confirming the consistency of back pain since service is insufficient to
establish the existence of an initial in-service condition that would cause the symptoms and
findings occurring after service. In his brief, Mr. Francway argued that Dr. Schecter
misunderstood the relevant inquiry; to wit, whether any diagnosed lumbar disorder is at least
as likely as not due to any diagnosed condition, incident, or injuries (plural) that Mr.
Francway suffered in service.

Mr. Francway further argued that the Board did not provide an adequate statement of
reasons or bases to support its finding that the probative value of a sworn statement by Mr.

Petrry, his friend of over 40 years, was outweighed by the probative value of other evidence.

App.Br. at 16-18.
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Further, the Secretary appeared to imply that because another doctor electronically signed
the March 2015 opinion by Dr. Schecter,, the opinion met the Board’s remand directives.
Sec.Br. at 20. Last, the Secretary argued that the March 2015 opinion was adequate and
supported by a complete rationale. Sec.Br. at 20-21.

Finally, the Secretary argued that the Board provided an adequate statement of
reasons or bases to support its finding assigning little probative weight to Mr. Petrry’s lay
statement regarding his observations of Mr. Francway’s complaints of symptoms of a back

disability over the course of their forty plus year friendship. Sec.Br. at 21-23.

1. The April 2012 examination and March 2015 opinion relied upon by the Board
did not satisfy the duty to assist and did not substantially comply with terms of
prior remands.

The Secretary is precluded from correcting an inadequate statement of reasons or
bases. Swith v. Nicholson, 19 Vet. App. 63, 73 (2005)(rejecting the Secretary’s rationale for
decision because “the Board did not set forth any such rationale; it is not the task of the
Secretary to rewrite the Board’s decision through his pleadings filed in this Court.”); Wanless
v. Principi, 18 Vet.App. 337, 343 (2004)(Steinberg, J. concurring)(noting that “Court’s role is
to review whether the Board in its decision, rather than the Secretary in his brief, provided
an adequate statement of reasons or bases”).See Martin v. Occupational Safety & Health Review
Comm’n, 499 U.S. 144, 156 (1991) (““|L]itigating positions’ are not entitled to deference when
they are merely appellate counsel’s ‘post hoc rationalizations’ for agency action, advanced for

the first time in the reviewing court.”).
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At the outset, the Court should note that the parties disagree significantly over
whether the terms of a prior remand obligated the Secretary to provide an examination to
Mr. Francway by an “appropriate medical specialist”. While the Board did not elaborate on
the type of medical specialty that would be appropriate to examine Mr. Francway, this claim
clearly involves an orthopedic disability. R. 958 (950-959). Mr. Francway is not arguing that
a physician’s assistant and an internist are not competent to offer medical evidence, but
rather when the Board directs the Secretary to provide an examination by an appropriate
medical specialist, the Secretary is obligated to comply with the Board’s directive. In other
words, when the Board explicitly dictates an examination by an appropriate medical
specialist, the Secretary does not substantially comply with the terms of a prior remand if a
subsequent examination or opinion is provided by a health care professional that is not an
appropriate medical specialist.

Thereafter, the question becomes whether a physician’s assistant or an internist is an
appropriate medical specialist to provide medical evidence in this matter. Mr. Francway
asserts that neither a physician’s assistant nor an internist is an appropriate medical specialist
to diagnose and opine on the etiology of orthopedic disabilities.

In his response, the Secretary acknowledged that the April 2012 VA examiner failed
to diagnose lumbar strain or degenerative disc disease, and as such failed to provide any
opinion regarding a nexus between those disorders and injuries suffered in service. Sec.Br.
at 13-14. In other words, the Secretary argued that the April 2012 VA examination by a
physician’s assistant was adequate insofar as he provided an opinion concerning spinal

stenosis. Id. The Secretary did not address how the April 2012 examiner could have
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provided an adequate rationale for any finding or conclusion in light of the fact that that he
did not address the other significant, pertinent orthopedic diagnoses, including those made
by prior VA examiners.

With regard to the Secretary’s argument that subsequent examinations and opinions
corrected any purported error in the April 2012 examination report, the Court should note
that this is not a reason or basis provided by the Board in support of its finding or
conclusion. R. 1-16 (1-16). It is telling that the Secretary did not cite to any page in the
Board’s decision for the proposition that the Board relied upon either the September 2014
examination report or the October 2014 addendum. Indeed, the regional office noted that
the September 2014 examination report and October 2014 addendum did not satisfy the
terms of the Board’s remand order. R. 351-52 (351-52).

With regard to the Secretary’s argument that the April 2012 examiner could not have
complied with the subsequent remand order to consider, discuss, or reconcile the pertinent
tavorable evidence received by VA in January 2013, the Secretary misses the point. The
Board ordered a remand for a new opinion because Mr. Petrry’s statement was pertinent,
tavorable evidence that indicated that Mr. Fancway’s disability symptoms were present for a
significant period of time prior to the date he filed his initial claim. R. 958 (950-59). To wit,

the Board wrote, in pertinent part:

The Veteran claims file should be reviewed by an appropriate medical
specialist for an opinion as to whether there is at least a 50 percent probability
or greater (at least as likely as no?) that he has a low back disorder as a result of
active service. ... The examiner should reconcile any opinion provided with
the statement from the Vetearn and G.P. as to reported episodes of back pain
since active service. An explanation should be provided identifying the
reasons if anv item of evidence is considered to be not credible.
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Page Z of 8 2018-03-02 19:07:23 (GMT) 12023180205 From: Sean Ravin

V.5, Department of Veterans Affairs
Board of Veierans’ Appeals

Appellant’s Informal Brief

Eranest L. Francway

Date: March 2, 2016
Docleet No. 04-00 153

On appeal from the
Deparement of Veterans Affairs Regional Office in Cleveland, Ohio
The lssues
1, Fntitlernent to service-connection for a low back disorder,
Representation

Appeliant represented by: Sean A, Ravin, Artorney at Law

Waivers

The appellant hereby waives his right to have all newly submitred evidence reterred o the Agency of
Ohiginagl Jusisdiction ("AOT™ for consideration and the promulgation of either a rating decision or
supplemental statemnent of the case.

The appeliant hereby waives any remaining time to submit additional evidence and argument in
support of the claims on appeal and asks that the Board 1ssue a decision as prompidy as possible,

Sean A. Ravin, Hsq,, Phone: {202} 607-5731
15680 Madruga Ave., Suite 414 Fax: (202) 318-0205
Coral Gables, FL, 33140 savinesg@earthlink. net
Eroest L. Francoway 1
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Supplemental Department of Veterans Affairs Page 20
Statement of the Case Cleveland Regional Office 03/19/2015

NAME OF VETERAN
FRANCWAY, Ernest L.

POA
Mr. Sean A. Ravin,

Esq.

GCS—Glasgow Coma Scale. (For purposes of injury stratification,
the Glasgow Coma Scale is measured at or after 24 hours.)
(i1) The determination of the severity level under this paragraph is based on the TBI symptoms at
the time of injury or shortly thereafter, rather than the current level of functioning. VA will not
require that the TBI meet all the criteria listed under a certain severity level in order to classify the
TBI at that severity level. If a TBI meets the criteria in more than one category of severity, then
VA will rank the TBI at the highest level in which a criterion is met, except where the qualifying
criterion is the same at both levels. (Authority: 38 U.S.C. 501, 1110 and 1131)

[44 FR 50340, Aug. 28, 1979, as amended at 66 FR 18198, Apr. 6, 2001; 71 FR
52747, Sept. 7, 2006; 78 FR 76208, Dec. 17, 2013]

Supplement Highlights references: 45(2), 73(3), 106(2).

(Continued Next Page)
Record Before the Agency Page 319
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Supplemental Department of Veterans Affairs
Statement of the Case

Cleveland Regional Office 03/19/2015

Page 21

NAME OF VETERAN
FRANCWAY, Ernest L. Mr. Sean A. Ravin,
Esq.

POA

The following decision has been made based on review of the evidence listed above. While all the
evidence listed above has been reviewed and considered, only the most pertinent evidence is
specifically discussed below.

DECISION:

Entitlement to service connection for a low back disability is denied.

REASONS AND BASES:

Service connection for your current low back disability is denied as the evidence still does not
show that this disability is related to/or was caused by the low back problems you had during
military service.

In accordance with the Board of Veterans' Appeals (Remand) Decision instructions of March 13,
2013, you were sent a VA Notification and Development Letter that requested you to provide
medical releases (VA Forms 21-4142) for the medical providers who have treated your low back
disability. In response, you submitted a Statement in Support of Claim (VA Form 21-4138) and
several VA Release of Medical Information Forms (VA Form 21-4142), received July 21, 2014,
stating that all your medical treatment with through the VA Health Care System.

Your most recent VA treatment reports from the VA Medical Center, Cleveland, Ohio, were
obtained (dated April 28, 2012 to February 12, 2015) and continue to show you with diagnosis
and treatment for a current low back disability; but, review of these additional VA treatment
reports still did not show by medical opinion or otherwise that your current low back disability is
related to/or was caused by the low back problems you had during military service.

Thereafter, pursuant to the Board of Veterans' Appeals (Remand) Decision instructions of March
13, 2013, a VA Examination was ordered, to include review of your VA Claims File and a
medical opinion regarding any causal relationship between your current chronic low back
disability and the low back problems you had during military service. The request for this
examination included the specific language and instructions as ordered by the Board of Veterans'
Appeals (Remand) Decision of March 13, 2013, including instructions to the examiner to
reconcile any opinion provided with your statements and the “buddy” statement from “G.P.” asto
reported episodes of back pain since active service; and, that an explanation should be provided
identifying the reasons if any item of evidence is considered to be not credible.

In response, your VA Examination Results of September 29, 2014 and Addendum of March 18,
2015, show the examiner(s) diagnosing your current low back disability as lumbosacral strain
with spinal stenosis. The examiner(s) opined that your current low back disability was not related
to/or caused by the low back problems you had during military service as the low back problems

Record Before the Agency
Appx408
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Supplemental Department of Veterans Affairs Page 22
Statement of the Case Cleveland Regional Office 03/19/2015

NAME OF VETERAN POA
FRANCWAY, Ernest L. Mr. Sean A. Ravin,
Esq.

you had during military service were “acute” periods of lumbar pain and strain that fully resolved
during military service without any residuals.

Rather, the examiner(s) of September 29, 2014 and March 18, 2015 indicated that your current
low back disability was the result of natural age progression and/or post-service injuries. The
examiner(s) further stated that your statements and the statement from G.P., indicating that you
had symptoms of back pain during the 1970s and thereafter (while credible) are insufficient to
establish the existence of an initial in-service condition that would cause the symptoms and
findings occurring after service.

Therefore, service connection for your current low back disability is denied as the evidence still
does not show that this disability is related to/or was caused by the low back problems you had
during military service.

Digitally signed by Marc T. Catanzarite 254014

Ma rC T. Cata nza rite DN: dc=gov, dc=va, o=internal, ou=people,

0.9.2342.19200300.100.1.17=marc.catanzarite@v

2 5 40 1 4 a.gov, cn=Marc T. Catanzarite 254014

Date: 2015.03.19 14:01:52 -04'00'

PREPARED BY

Marc T. Catanzarite - Decision Review Officer

Record Before the Agency Page 321
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Appellant Name: MR. ERNEST L. FRANCWAY

v v |

SSOC NOTICE RESPONSE

We have provided you with a Supplemental Statement of the Case (SSOC) about the evidence
considered in your appeal. You have 30 days from the date of the SSOC within which to submit
additional information or evidence. At this time, if you choose to, you may indicate whether you
intend to submit additional information or evidence you know about that would help support your
appeal.

Your signature on this response will not affect whether or not you are entitled to VA benefits. It
will not affect the amount of benefits to which you may be entitled. It will not affect the
assistance VA will provide you in obtaining evidence to support your appeal. It also will not
affect the date any benefits will begin if your appeal is granted. Your response will let us know
whether to return your case to the Board of Veterans Appeals without waiting the full 30 days.

RESPONSE
I elect one of the following:

I have no other information or evidence to submit. Please return my case to the Board of
Veterans' Appealsfor further appellate consideration as soon as possible.

_____ I have more information or evidence to submit in support of my appeal. VA will wait the
full 30-day period to give me a chance to submit this information or evidence. | understand that if
this evidence is not submitted within the 30-day period, my case will be returned to the Board of
Veterans' Appeals.

Appellant/Representative Signature Date

Record Before the Agency
Appx410
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LOCAL TITLE: COMPENSATION & PENSION EXAMINATION
STANDARD TITLE: C & P EXAMINATION NOTE

DATE OF NOTE: SEP 29, 2014@08:00 ENTRY DATE: SEP 29, 2014@08:00:30
AUTHOR: STEURER,PAUL ANTHON EXP COSIGNER:
URGENCY: STATUS: COMPLETED

Back (Thoracolumbar Spine) Conditions
Disability Benefits Questionnaire

Name of patient/Veteran: ernest francway
Indicate method used to obtain medical information to complete this document:

[ 1 Review of available records (without in-person or video telehealth
examination) using the Acceptable Clinical Evidence (ACE) process because
the existing medical evidence provided sufficient information on which to
prepare the DBQ and such an examination will likely provide no additional
relevant evidence.

[ 1 Review of available records in conjunction with a telephone interview
with the Veteran (without in-person or telehealth examination) using the
ACE process because the existing medical evidence supplemented with a
telephone interview provided sufficient information on which to prepare
the DBQ and such an examination would likely provide no additional
relevant evidence.

[ 1 Examination via approved video telehealth

[X] In-person examination

Evidence review
Was the Veteran®s VA claims file reviewed?
[ 1 Yes [X]1 No

IT yes, list any records that were reviewed but were not included in the
Veteran®s VA claims file:

If no, check all records reviewed:

Military service treatment records
Military service personnel records
Military enlistment examination
Military separation examination
Military post-deployment questionnaire
Department of Defense Form 214 Separation Documents
Veterans Health Administration medical records (VA treatment records)
Civilian medical records
Interviews with collateral witnesses (family and others who have
known the Veteran before and after military service)
No records were reviewed
Other:
vbms, summary on 2507

>
o e e el e e e e e

o L B s Ll U e R F o R T

1. Diagnosis

CLIN DOC: Progress Note Page: 1

FRANCWAY,ERNEST L JR | Printed on: Sep 29, 2014 8:00:32 am

System: VISTA.CLEVELAND.MED.VA.GOV Division: 11762
Record Before the Agency Page 376
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Does the Veteran now have or has he/she ever been diagnosed with a
thoracolumbar spine (back) condition?
[X] Yes [ 1 No

Thoracolumbar Common Diaghoses:
Ankylosing spondylitis
Lumbosacral strain
Degenerative arthritis of the spine
Intervertebral disc syndrome
Sacroiliac injury

Sacroiliac weakness
Segmental instability

Spinal fusion

Spinal stenosis
Spondylolisthesis

Vertebral dislocation
Vertebral fracture
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2. Medical history
Describe the history (including onset and course) of the Veteran®s
thoracolumbar spine (back) condition (brief summary):
old injury in 69, now has spinal stenosis, no op done on it, some leg pain
with It

3. Flare-ups

Does the Veteran report that flare-ups impact the function of the
thoracolumbar spine (back)?

[X]1 Yes [ 1 No

IT yes, document the Veteran®"s description of the impact of flare-ups in

his or her own words:
It is my medical opinion that it is more likely than not (greater than
50/50 probability) that pain, but not weakness, fatigability or
incoordination, could significantly limit functional ability during
flare-ups, or when the joint is used repeatedly over a period of time
and that there is additional limitation due to pain with change in the
baseline range of motion due to "pain on use or during flare-ups.”™ It
would be pure speculation to state what additional ROM loss would be
present due to pain on use or during flare-ups since the veteran is not
examined during flare-up.

4. Initial range of motion (ROM) measurement

a. Select where forward flexion ends (normal endpoint is 90):
[10 L15 [ 110 [ 115 [ 120
[ 125 [X1 30 [ 135 [ ] 40 L1 45
[ 150 [ 155 [ 160 [ ] 65 L1 70
L 175 [ 180 [ 185 [ 1 90 or greater

Select where objective evidence of painful motion begins:
[ 1 No objective evidence of painful motion
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[X] O L15 [ 110 [ 115
L1325 L13 [ 135 [ 140
[ 150 L15 [ 160 [ 165
L175 L1s8 L1385 L1

b. Select where extension ends (normal
[X] O L15 [ 110 [ 115
[ 125 [ 1 30 or greater

Page: 83

[ 120
[ 145
[170

90 or greater

endpoint is 30):

[ 120

Filed: 01/23/2019

Select where objective evidence of painful motion begins:
[ 1 No objective evidence of painful motion

[ 115

[ 120

c. Select where right lateral flexion ends (normal endpoint is 30):

[X] 15

[xX]10 [15 [ 110
[ 125 [ 1 30 or greater
[10 L15 [ 110
[ 125 [ 1 30 or greater

[ 120

Select where objective evidence of painful motion begins:
[ 1 No objective evidence of painful motion

[ 115

[ 120

d. Select where left lateral flexion ends (normal endpoint is 30):

[X] 15

[X]10 [15 [ ] 10
[ 125 [ 1 30 or greater
[10 L15 [ 110
[ 125 [ 1 30 or greater

L1 20

Select where objective evidence of painful motion begins:
[ 1 No objective evidence of painful motion

[x] 0
[125

L15

[ 1 10

L] 15

[ 1 30 or greater

L1 20

e. Select where right lateral rotation ends (normal endpoint is 30):

L10

[ 1 30 or greater

L15

[ 1 10

[X] 15

L1 20

L 125

Select where objective evidence of painful motion begins:
[ 1 No objective evidence of painful motion

[X] O

[ 1 30 or greater

L15

[ 110

[115

[ 120

[ 125

f. Select where left lateral rotation ends (normal endpoint is 30):

L10

[ 1 30 or greater

L15

[ 1 10

[X] 15

L1 20

L 125

Select where objective evidence of painful motion begins:
[ 1 No objective evidence of painful motion

[X] O

[ 1 30 or greater

L15

[ 110

[115

[ 120

[125

g- ITf ROM for this Veteran does not conform to the normal range of motion
identified above but is normal for this Veteran (for reasons other than a
back condition, such as age, body habitus, neurologic disease), explain:

No response provided.
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5. ROM measurement after repetitive use testing
a. Is the Veteran able to perform repetitive-use testing with 3 repetitions?
[X] Yes [ 1 No

b. Select where post-test forward flexion ends:
[L1O0 L15 [ 110 L1315 L
L1235 [ 140 L 145 [ 150 L
L170 L175 [ 180 [ 185 L

20 [ 125 [X] 30
55 [ 160 [ 165
90 or greater

el bl b

c. Select where post-test extension ends:

[X] O [15 [110 [115 [120 [125 [1]30or

greater

d. Select where post-test right lateral flexion ends:

[10 [15 [110 [X115 [120 [125 [1]30or

greater

e. Select where post-test left lateral flexion ends:

[10 [15 [110 [X115 [120 [125 [1]30or

greater

f. Select where post-test right lateral rotation ends:

[]1O L1565 [ ] 10 [X] 15 [ 120 [ 125 [ 1 30 or

greater

g- Select where post-test left lateral rotation ends:

[10 [15 [110 [X115 [120 [125 [1]30or

greater

6. Functional loss and additional limitation in ROM

a. Does the Veteran have additional limitation in ROM of the thoracolumbar
spine (back) following repetitive-use testing?
[ 1 Yes [X] No

b. Does the Veteran have any functional loss and/or functional impairment of
the thoracolumbar spine (back)?
[X] Yes [ 1 No

c. If the Veteran has functional loss, functional impairment and/or
additional limitation of ROM of the thoracolumbar spine (back) after
repetitive use, indicate the contributing factors of disability below:
[X] Less movement than normal
[X] Pain on movement
[X] Instability of station
[X] Interference with sitting, standing and/or weight-bearing
[X] Lack of endurance

7. Pain and muscle spasm (pain on palpation, effect of muscle spasm on gait)

a. Does the Veteran have localized tenderness or pain to palpation for joints
and/or soft tissue of the thoracolumbar spine (back)?
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[X] Yes [ 1 No

IT yes, describe:
tender lumbar spine

b. Does the Veteran have muscle spasm of the thoracolumbar spine resulting in
abnormal gait or abnormal spinal countour?
[X] Yes [ 1 No

c. Does the Veteran have muscle spasms of the thoracolumbar spine not
resulting in abnormal gait or abnormal spinal countour?
[ 1 Yes [X] No

d. Does the Veteran have guarding of the thoracolumbar spine resulting in
abnormal gait or abnormal spinal countour?
[X]1 Yes [ 1 No

e. Does the Veteran have guarding of the thoracolumbar spine not resulting iIn
abnormal gait or abnormal spinal countour?
[ 1 Yes [X1 No

8. Muscle strength testing

a. Rate strength according to the following scale:

0/5 No muscle movement

1/5 Palpable or visible muscle contraction, but no joint movement
2/5 Active movement with gravity eliminated

3/5 Active movement against gravity

4/5 Active movement against some resistance

5/5 Normal strength

Hip flexion:

Right: [X] 5/5 L1 4/5 [ ] 3/5 L1 2/5 [11/5 [ 10/5
Left: [X] 5/5 [14/5 [ 13/5 [12/5 [11/5 [ 10/5
Knee extension:
Right: [X] 5/5 [ 1] 4/5 [ ] 3/5 L1 2/5 [11/5 [ 10/5
Left: [X] 5/5 [ ] 4/5 [ ] 3/5 L1 2/5 [ ] 1/5 [ 10/5
Ankle plantar flexion:
Right: [X] 5/5 [ 14/5 [ 13/5 [ 12/5 [ 11/5 [ 10/5
Left: [X] 5/5 [ 1] 4/5 [ ] 3/5 L1 2/5 [] 1/5 [ 10/5
Ankle dorsiflexion:
Right: [X] 5/5 [ 14/5 [ 13/5 [ 12/5 [11/5 [ 10/5
Left: [X] 5/5 [ 1 4/5 L] 3/5 L1 2/5 [ ] 1/5 [ ] os5
Great toe extension:
Right: [X] 5/5 [14/5 [ 13/5 [ 12/5 [11/5 [ 10/5
Left: [X] 5/5 [ 14/5 [ 13/5 [ 12/5 [ 11/5 [ 10/5
b. Does the Veteran have muscle atrophy?
[ 1 Yes [X] No
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9. Reflex exam

Rate deep tendon reflexes (DTRs) according to the following scale:

0 Absent

1+ Hypoactive

2+ Normal

3+ Hyperactive without clonus
4+ Hyperactive with clonus

Knee:
Right: [ 10 [11+ [X]1 2+ [13+ T[] 4+
left: []0 [11+ [X12+ [13+ T[] 4+
Ankle:
Right: [ 10 [11+ [X]1 2+ [13+ T[] 4+
left: []1]0 [11+ [X12+ [13+ T[] 4+

10. Sensory exam

Provide results for sensation to light touch (dermatome) testing:

Upper anterior thigh (L2):

Right: [X] Normal [ 1 Decreased [ 1 Absent

Left: [X] Normal [ 1 Decreased [ 1 Absent
Thigh/knee (L37/4):

Right: [X] Normal [ 1 Decreased [ 1 Absent

Left: [X] Normal [ 1 Decreased [ 1 Absent
Lower leg/Zankle (L4/L5/S1):

Right: [X] Normal [ 1 Decreased [ 1 Absent

Left: [X] Normal [ 1 Decreased [ 1 Absent
Foot/toes (L5):

Right: [X] Normal [ 1 Decreased [ 1 Absent

Left: [X] Normal [ 1 Decreased [ 1 Absent

11. Straight leg raising test

Provide straight leg raising test results:
Right: [X] Negative [ 1 Positive [ 1 Unable to perform
Left: [X] Negative [ 1 Positive [ 1 Unable to perform

12. Radiculopathy

Does the Veteran have radicular pain or any other signs or symptoms due to
radiculopathy?

[X] Yes [ 1 No

a. Indicate symptoms® location and severity (check all that apply):

Constant pain (may be excruciating at times)
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Right lower extremity: [X] None
Left lower extremity: [X] None

Intermittent pain (usually dull)
Right lower extremity: [ ] None
Left lower extremity: [ ] None

Paresthesias and/or dysesthesias
Right lower extremity: [ ] None
Left lower extremity: [ ] None

Numbness
Right lower extremity: [X] None
Left lower extremity: [X] None

Page: 87
L1 Mild [ 1 Moderate
[ 1 Mild [ 1 Moderate
[ 1 Mild [X] Moderate
[ 1 Mild [X] Moderate
[X] Mild [ 1 Moderate
[X] Mild [ 1 Moderate
[ 1 Mild [ 1 Moderate
[ 1 Mild [ 1 Moderate

[]
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-
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=
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L1
L1
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Severe
Severe

Severe
Severe

Severe
Severe

Severe
Severe

b. Does the Veteran have any other signs or symptoms of radiculopathy?

No response provided.

c. Indicate nerve roots involved: (check all that apply)

[X1 Involvement of L4/L5/51/S2/S3 nerve roots (sciatic nerve)

IT checked, indicate: [ ] Right

[ ] Left

[X] Both

d. Indicate severity of radiculopathy and side affected:

Right: [ ] Not affected [X] Mild
Left: [ ] Not affected [X] Mild

13. Ankylosis

Is there ankylosis of the spine? [ ] Yes [X] No

14. Other neurologic abnormalities

Does the Veteran have any other neurologic abnormalities

[ 1 Moderate
[ 1 Moderate

[ 1 Severe
[ 1 Severe

to a thoracolumbar spine (back) condition (such as bowel or bladder

problems/pathologic reflexes)?
[ 1 Yes [X1 No

15. Intervertebral disc syndrome (IVDS) and incapacitating episodes

a. Does the Veteran have 1VDS of the thoracolumbar spine?

[X] Yes [ 1 No

b. If yes, has the Veteran had any incapacitating episodes over the past

12 months due to 1VDS?
[ 1 Yes [X]1 No

16. Assistive devices

a. Does the Veteran use any assistive device(s) as a normal mode of

locomotion, although occasional locomotion by other methods may be

or findings related
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possible?
[ 1 Yes [X] No

17. Remaining effective function of the extremities
Due to a thoracolumbar spine (back) condition, is there functional impairment
of an extremity such that no effective function remains other than that which
woulld be equally well served by an amputation with prosthesis? (Functions of
the upper extremity include grasping, manipulation, etc.; functions of the
lower extremity include balance and propulsion, etc.)

[X1 No

18. Other pertinent physical findings, complications, conditions, signs
and/or symptoms
a. Does the Veteran have any scars (surgical or otherwise) related to any
conditions or to the treatment of any conditions listed in the Diagnosis
section above?
[ 1 Yes [X] No

b. Does the Veteran have any other pertinent physical findings,
complications, conditions, signs or symptoms?
[ 1 Yes [X] No

19. Diagnostic testing

a. Have imaging studies of the thoracolumbar spine been performed and are the
results available?
[X] Yes [ 1 No

IT yes, is arthritis documented?
[X] Yes [ 1 No

b. Does the Veteran have a thoracic vertebral fracture with loss of 50
percent or more of height?
[ 1 Yes [X] No

c. Are there any other significant diagnostic test findings and/or results?
[ 1 Yes [X1 No

20. Functional impact
Does the Veteran®s thoracolumbar spine (back) condition impact on his or her
ability to work?

[X] Yes [ 1 No

IT yes describe the impact of each of the Veteran®s thoracolumbar
spine (back) conditions providing one or more examples:
limited to sedentary work

21. REMARKS

a. Remarks, if any:
it is less likely that his current spoinal stenosis is related to one evet
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over 40 years ago but rather natural age progression

b. Mitchell criteria:
It is my medical opinion that it is more likely than not (greater than
50/50 probability) that pain, but not weakness, fatigability or
incoordination, could significantly limit functional ability during
flare-ups, or when the joint is used repeatedly over a period of time and
that there is additional limitation due to pain with change in the
baseline range of motion due to "pain on use or during flare-ups.” It
would be pure speculation to state what additional ROM loss would be
present due to pain on use or during flare-ups since the veteran is not
examined during flare-up.

/es/ PAUL ANTHONY STEURER
ORTHOPEDIST
Signed: 09/29/2014 08:00
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FRANCWAY, Ernest L., Jr.

VA Medical Center, Cleveland, Ohio
October 4, 2002 to August 27, 2014

Vitals:
ACTI VE MEDI CATI ONS (VA) :
BADR - Brief Adv React/All
Al l ergy/ Reaction: No Known Allergies
AMRS - MEDS ( REC SUCCI NCT)

Active and Recently Expired Inpatient and Qutpatient Medications
(including Supplies):

Active CQutpatient Medications St at us

1) AMMONI UM LACTATE 5% LOTI ON APPLY A SUFFI CI ENT AMOUNT  ACTI VE
EXTERNALLY EVERY DAY TO DRY SKI N

2) ARTI FI CI AL TEARS POLYVI NYL ALCOHOL INSTILL 1 DROP IN  ACTIVE
EACH EYE THREE TI MES A DAY AS NEEDED FOR DRY EYES

3) CHOLECALCI FEROL (VIT D3) 1,000UNIT TAB TAKE ONE ACTI VE
TABLET BY MOUTH EVERY DAY FOR LOW VI TAM N D LEVEL

4) CYCLOBENZAPRI NE HCL 10MG TAB TAKE ONE TABLET BY MOUTH ACTI VE
EVERY 8 HOURS AS NEEDED FOR MUSCLE SPASMS

5) ETODOLAC 300MG CAP TAKE ONE CAPSULE BY MOUTH EVERY 6 ACTI VE
HOURS AS NEEDED FOR PAIN

6) MULTIVITS WM NERALS TAB/ CAP (NO VIT K) TAKE 1 TABLET ACTIVE
BY MOUTH EVERY DAY

7) MUPI ROCI' N 2% O NT APPLY A SUFFI CI ENT AMOUNT ACTI VE
EXTERNALLY FOUR TI MES A DAY TO THE TREATED AREAS ON
THE GENI TALS

8) SI M\VASTATI N 80MG TAB TAKE ONE- HALF TABLET BY MOUTH AT ACTI VE
BEDTI ME

9) TAPE, M CROPORE 2I N 3M #1530-2 USE TAPE SUPPLY | TEM AS ACTI VE
DI RECTED

10) VARDENAFIL HCL 20MG TAB TAKE ONE TABLET BY MOUTH ONE  ACTI VE
TI ME ONE HOUR BEFORE SEXUAL ACTIVITY (NO MORE THAN
1 DOSE PER 24 HOUR PERI OD)

I nactive Qutpatient Medications St at us

1) GAUZE PAD 41N X 41N 8-PLY STERI LE USE GAUZE SUPPLY EXPI RED
| TEM AS DI RECTED

11 Total Medications

BODY MASS | NDEX:
Body Mass Index >27 Nutritional/Exercise Counseling

SocHx (reviewed 6/28/10):
Di vor ced
Estranged from children; not seen in 22 yrs
I nprisoned for 5 yrs for "nenacing"
Currently living in car

Private physisicans:
none; all care through VA

Subj ective: 60 y/o man presents for nedication renewals, f/u on LBP, knee pain.
Pain worse with rain; wants to know if can.

has sone growths in upper groin area. States that some of themstarted to bl eed
but wants them gone. Started in January.

ROS revi ewed & ot herw se negati ve.
Obj ecti ve:

Gen: WAWD nal e, tired-appearing
HEENT: NC/ AT PERRLA EOM

N: Suppl e; no TM JVD, bruits noted
H: RRR S1S2 no r/c/g/m

L: CTA, no r/w

Abd: Soft, NT/ND +BS

Ext : No c/cle

wearing articul ated brace,
anbul ating with antalgic, slightly splayed gait
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VA Medical Center, Cleveland, Ohio
October 4, 2002 to August 27, 2014

Assessnent/ Pl an:

Dysli pi dem a:
Sinvastatin 20 ng nightly
Li pids, LFTs due

Acute on Chronic LBP, OA b/l Knees; right hip pain post-fall:
Ongoi ng since 1969 for LBP, OA b/l knees
Conpl eted PT programin 8/2004; has hone program
Declines PT for right hip pain.
Fai | ed i buprofen, naproxen, |odine, piroxicam diclofenac
States trammdol also ineffective (4/09, 5/09)
Seen by Pain Managenent, 15Aug2006:
Decl i nes further PT/AquaTherapy
Recommended another NSAID if wants PT
Di scharged from Pai n Managenent
Seen by Pain Managenent agai n 28Jul y2009, 07Aug2009:
Declined further PMC Psychol ogy f/u
Et odol ac 300 ng every 8 hours as needed (8/09); to every 6H prn
PT w TENS ordered; pt refused consult when contacted.
Encouraged to try AquaTherapy for further inprovenment in ROM declines.
Otho recomrended TKR
Otho al so reconmends NO OPl O DS due dependence potential and al so
di fficulty managi ng post-operative pain in future. Witer agrees as | do
believe that this would only increase in anbunt and frequency of use of this
medi cation. However, would give for sporadic flares.

+PTSD (10% SC d); +depression screen:

Seen by CSR; declined assistance.

Currently being followed by Dr. Shurell for psychotherapy;

Per CSR consult 02Jul y2009:

" CANCELLED 07/17/09 10:12 HROVAT, JOHN M HROVAT, JOHN M
Treatment teamincluding Dr. Blank net to discuss vet's referral to CSR
Based on previous assessnent of 4/09 and chart review it was decided that
the veteran should remain with Dr. Shurell."

Appears never reschedul ed w Dr. Shurell

Trazodone not effective for sleep.

El evat ed PSA:
5.3 (6/11)
Repeat PSA today
D/ Wpt need for possible Uology referral and/or DRE, and/or TRPB.

Erectil e Dysfunction, BPH:
Vardenefil 10 ng renewed
PSA, u/a

h/o left 3rd digit paronychia (5/11):
Resol ved.

Left U nar exostosis:
No Ortho F/ U since 3/2004.
Isn't certain about surgery -- scared of the procedure.

Nunmmul ar eczena:
Prev. on Canphor/nenthol lotion two punps as needed.
Previously on triantinolone 0.1% cream as needed for rash

Folliculitis;

Fol | owi ng w/ Derm

Previously on Cleocin soln nightly, benzoyl peroxide daily,
chl or hexi di ne soap

Left inguinal hernia:
Decl i nes surgical evaluation.

Chol elithiasis, asynptomatic:
By CT scan.

Fatty liver, asynptomatic:
By CT scan.
Diet, |ipid nanagenent.

Preventive nedicine (reviewed 12/14/11):

Pneunococcal : Due 65 yoa
Tet anus: TDaP 5/30/11
I nfluenza: 11/ 17/ 11
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FRANCWAY, Ernest L., Jr.

VA Medical Center, Cleveland, Ohio
October 4, 2002 to August 27, 2014

Novel HINI: 12/ 16/ 10

Zoster: Revisit per pt request
St ool cards: G ven 6/23/11

PSA: Due

TSH: Due

I'i pids: Due

ECG 3/2003; due

RTC June 2012

Clinical Rem nders Activity
Pai n Assessnent:
Patient indicated that this is an ongoing pain. The initial pain
assessnent was conpl eted on No Data Avail abl e.
Provi der Reassessnent:
Patient is conpliant with the pain managenent plan of care.
Yes

MEDI CATI ON RECONCI LI ATI ON
MEDI CATI ON RECONCI LI ATI ON REPORT revi ewed and di scussed with patient.
VA prescription nedications:
Patient reports variations fromprescribed regi men; please see the
Medi cati ons Tab.

Prescription nedications from another source:
Patient reports changes to the non-VA prescriptions; please see
Medi cations Tab.

Over the counter nedications, vitam ns, herbals, and nutritional
suppl enent s:
Patient reports changes to the over the counter nedications,
vitam ns, herbals, or nutritional supplenents; please see neds
t ab.

PATI ENT EDUCATI ON:
Medi cal Diagnosis, Nutrition, Medication (including side effects)

FUTURE CLINIC VI SITS:
DATE TIME CLINC STATUS

12/ 14/ 2011 08:20 B PCM HOVI S

/es/ JENNIFER C. HOVIS
GERONTOLOG ST
Si gned: 12/14/2011 08:35

12/ 14/ 2011 ADDENDUM STATUS: COWVPLETED
PROSTATI C SPECI FI C ANTI GEN, TOTAL 4. 9Hng/ mL 0.0 - 4.0

Pl ease contact M. Francway. His PSA renmains increased & at this tinme | would
prefer for himto see Uology. |If heis in agreement, | will place the consult.

Thank you.

/es/ JENNIFER C. HOVI S
GERONTOLOG ST
Si gned: 12/14/2011 15:22

Recei pt Acknow edged By:
12/ 14/ 2011 15: 42 /es/ SHAWN J YUHAS
REG STERED NURSE

LOCAL TITLE: PARMA PRI MARY CARE (T)
STANDARD TI TLE: PRI MARY CARE NOTE
DATE OF NOTE: DEC 14, 2011@7:55 ENTRY DATE: DEC 14, 2011@?7: 55: 56
AUTHOR: HOVI S, JENNI FER C EXP COSI GNER:
I NSTI TUTI ON: ZZ- BRECKSVI LLE VANPH
DI VI SI ON:  BRECKSVI LLE
URGENCY: STATUS: COWPLETED

*** PARMA PRI MARY CARE (T) Has ADDENDA ***
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FRANCWAY, Ernest L., Jr.

VA Medical Center, Cleveland, Ohio
October 4, 2002 to August 27, 2014

FUTURE CLINIC VI SITS:
DATE TIME CLINC STATUS

12/ 14/ 2011 08:20 B PCM HOVI S

/es/ JENNIFER C. HOVI S
GERONTOLOG ST
Signed: 12/14/2011 08:35

12/ 14/ 2011 ADDENDUM STATUS: COWPLETED
Veteran agreed to see urol ogy, veteran extrenely concerned about prostate exam
but is willing to hear what they have to say.

/es/ SHAWN J YUHAS
REG STERED NURSE
Si gned: 12/14/2011 15:43

Recei pt Acknow edged By:
12/ 14/ 2011 15: 45 /es/ JENNI FER C. HOVI S
GERONTOLOG ST

LOCAL TITLE: OUTPATI ENT NURSI NG | NTAKE NOTE (T)
STANDARD TI TLE: PRI MARY CARE NURSI NG NOTE
DATE OF NOTE: DEC 14, 2011@8: 02 ENTRY DATE: DEC 14, 2011@8: 02: 44
AUTHOR:  PACE, ALPHONSO EXP COSI GNER:
I NSTI TUTI ON: ZZ- BRECKSVI LLE VANPH
DI VI SI ON:  BRECKSVI LLE
URGENCY: STATUS: COWPLETED

Review Al l ergi es
Al l ergies reviewed and updated per protocol.

Pati ent has answered NKA

Henogl obi n A1C - PCC
No data avail abl e

Henogl obi n A1C
No data avail abl e

MEDI CATI ON LI ST REVI EW REPORT
OTC/ Her bal was docunented at this visit.

PATI ENT EDUCATI ON
LEARNI NG NEEDS ASSESSMENT:

. Learning Preference:
Hands- on

Il1. Barriers to Learning:
No Barriers to Learning

I'I'l. Social Influences Related to Educational Needs:
No social barriers to |earning

I'V. Readiness to Learn:
Pati ent
Appears ready to |earn.
No Change in Learning Assessnent

Clinical Rem nders Activity
Pai n Scal e:
Pai n screening was done at this visit.
Enter Pain Level: 8
Pain, Brief Evaluation:
Type of pain: Ongoing
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Location: Low Back Lower back and |eft knee.
Intensity:
Currently:
8
Usually: 8

Description of Pain: Aching, Burning

Eval uati on:

Pain will be evaluated by provider today.

Notified via Encounter Form

BM > 30 or > 24.99 in H gh Risk:

"At this visit, the health risks of obesity were reviewed and
di scussed with the patient, and the benefits of a weight managenent
treatnment program such as MOVE! was discussed and offered to the
patient."
Patient Refuses referral. After discussing the health risks of
obesity and offering a referral to MOVE or another wei ght |oss program
outside the VA the patient REFUSES REFERRAL to MOVE or other weight
| oss programat this tine.

Al cohol Use Screen (AUDIT-C):
SCREEN FOR ALCOHOL (AUDI T-C)
An al cohol screening test (AUDI T-C) was negative (score=0).

1. How often did you have a drink containing alcohol in the past
year?
Never

2. How nmany drinks containing alcohol did you have on a typical day
when you were drinking in the past year?
Response not required due to responses to other questions.

3. How often did you have six or nore drinks on one occasion in the
past year?
Response not required due to responses to other questions.

/ es/ ALPHONSO PACE
LI CENSED PRACTI CAL NURSE
Si gned: 12/14/2011 08: 09

LOCAL TI TLE: COVPENSATI ON & PENSI ON EXAM NATI ON
STANDARD TI TLE: C & P EXAM NATI ON NOTE
DATE OF NOTE: DEC 05, 2011@?7: 00 ENTRY DATE: DEC 05, 2011@?7: 18: 40
AUTHOR: STEURER, PAUL ANTHON EXP COSI GNER:
I NSTI TUTI ON: ZZ- BRECKSVI LLE VANPH
DI VI SI ON:  BRECKSVI LLE
URGENCY: STATUS: COWPLETED

Back (Thoracol unmbar Spine) Conditions
Di sability Benefits Questionnaire

Nanme of patient/Veteran: Ernest Fancway

Your patient is applying to the U S. Departnent of Veterans Affairs (VA) for
disability benefits. VA will consider the information you provide on this
questionnaire as part of their evaluation in processing the Veteran's claim

1. Diagnosis

Does the Veteran now have or has he/she ever been diagnosed with a
t horacol unbar spine (back) condition? [X] Yes [ 1 No

If yes, provide only diagnoses that pertain to thoracol unbar spine (back)
condi tions:

Di agnosi s #1: spinal stenosis
| CD code: 724.02
Dat e of diagnosis:
Di agnosi s #2:
| CD code:
Dat e of diagnosis:

Di agnosi s #3:
| CD code:
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Dat e of diagnosis:

If there are additional diagnoses pertaining to thoracolunmbar spine
(back) conditions, list using above format:

2. Medical history

Describe the history (including onset and course) of the Veteran's

thoracol unmbar spine (back) condition (brief sumary):
c-file reviewed, opinion given nultiple times. His stenosis is not related
to a strain in service but natural age progression. No examis needed.

3. Flare-ups
Does the Veteran report that flare-ups inpact the function of the
thoracol unbar spine (back)? [ ] Yes [ 1 No

If yes, docunent the Veteran's description of the inpact of flare-ups in
his or her own words:

4. Initial range of notion (ROV neasurenents

Measure ROM with a goni oneter, rounding each neasurenent to the nearest 5
degrees. During the neasurenents, observe the point at which painful notion
begi ns, evidenced by visible behavior such as facial expression, w ncing,
etc. Report initial neasurenments bel ow.

Following the initial assessnent of ROM performrepetitive-use testing. For
VA purposes, repetitive-use testing nust be included in all exans. The VA has
determined that 3 repetitions of ROM (at mninmunm) can serve as a
representative test of the effect of repetitive use. After the initial
neasurement, reassess ROM after 3 repetitions. Report post-test neasurenents
in section 5.

a. Select where forward flexion ends (normal endpoint is 90):
[]0 []5 (] []15 []2 []25 []30
[13 []140 []145 []165 []55 []160 [ ] 65
[ 1 70 [ 175 [ 1 80 [ 1 85 [ 1 90 or greater

Sel ect where objective evidence of painful nmotion begins:
[ 1 No objective evidence of painful notion
[10 [15 (] 10 []315 []2 [] ] 30
[13 []40 []4 []5 []5 []60 []65
[ 1 70 [ 1 75 [ 1 80 [ 1 85 [ 1 90 or greater

b. Sel ect where extension ends (nornal endpoint is 30):
[ 1O [ 15 [ 110 []1 15 [ ] 20 [ 125 [ ] 30 or greater

Sel ect where objective evidence of painful notion begins:
[ 1 No objective evidence of painful notion
[ 10 [ 15 [ ] 10 [ ] 15 [ ] 20 [ ] 25 [ ] 30 or greater

c. Select where right lateral flexion ends (nornal endpoint is 30):
[ 10 [ 15 [1]10 []1 15 []1 20 [ ] 25 [ ] 30 or greater

Sel ect where objective evidence of painful notion begins:
[ 1 No objective evidence of painful notion
[ 1O [ 15 [ 110 []1 15 [ ] 20 [ 125 [ ] 30 or greater

d. Select where left lateral flexion ends (nornmal endpoint is 30):
[ 1O [ 15 [ 110 []1 15 [ ] 20 [ 125 [ ] 30 or greater

Sel ect where objective evidence of painful notion begins:
[ 1 No objective evidence of painful notion
[ 1O [ 15 [ 1 10 [ 1 15 [ 1 20 [ 1 25 [ 1 30 or greater

e. Select where right lateral rotation ends (nornal endpoint is 30):
[ 1O [ 15 [ 110 T[] 15 [ ] 20 [ 125 [ ] 30 or greater

Sel ect where objective evidence of painful notion begins:
[ 1 No objective evidence of painful notion
[ 1O [ 15 [ 110 T[] 15 [ ] 20 T[] 25 [ ] 30 or greater

f. Select where left lateral rotation ends (nornmal endpoint is 30):
[ 1O [ 15 [1]10 [115 [ 120 T[] 25 [ ] 30 or greater

Sel ect where objective evidence of painful notion begins:
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I would like to update you on your recent results:
Your recent stool cards were all negative for blood.

As part of the colon cancer screening process, | recomend neeting with the A
(Gastroenterology) clinic to discuss scheduling a col onoscopy. A colonoscopy is
when the heal thcare provider inserts a scope into the rectumto actually | ook
into your colon to screen for the presence of any polyps, tunors, or other
abnornalities. This is the best way to screen for colon cancer. There are two
types of endoscopies, one is done under sedation and one is not. The G

provi der woul d di scuss which is best for you at the appointnent and then
schedul e the procedure at that tine.

Pl ease call our nurse at 440-526-3030, extension 6534, if you would |ike to have
a consult placed to the G clinic to discuss this further, or if you have any
questions about this letter.

Thank you for your pronpt attention to your health.
Sincerely,

Dr. Hovis
Your VA Heal thcare Team

07/ 05/ 2011 ADDENDUM STATUS: COWVPLETED
Contact information is correct in patient chart, called patient back at nunber
listed in CPRS and it was worKking.

/es/ JOHNNY K. HUGHES
REG STERED NURSE
Si gned: 07/05/2011 16: 00

Recei pt Acknow edged By:
07/07/2011 08:18 / es/ ALPHONSO PACE
LI CENSED PRACTI CAL NURSE

LOCAL TITLE: PARVA PRI MARY CARE (T)
STANDARD TI TLE: PRI MARY CARE NOTE
DATE OF NOTE: JUN 23, 2011@7: 45 ENTRY DATE: JUN 23, 2011@?7: 45: 30
AUTHOR: HOVI S, JENNI FER C EXP COSI GNER:
I NSTI TUTI ON: ZZ- BRECKSVI LLE VANPH
DI VI SI ON: BRECKSVI LLE
URGENCY: STATUS: COWPLETED

The patient is a 61 year old MAN
ALLERG ES: Patient has answered NKA
Vital s:
ACTI VE MEDI CATI ONS (VA) :
BADR - Brief Adv React/All

Al'l ergy/ Reaction: No Known Allergies
AMRS - MEDS ( REC SUCCI NCT)

Active and Recently Expired Inpatient and Qutpatient Medications
(including Supplies):

Active Qutpatient Medications Stat us

1) AMVONI UM LACTATE 5% LOTI ON APPLY A SUFFI CI ENT AMOUNT  ACTI VE
EXTERNALLY EVERY DAY TO DRY SKI N

2) CHOLECALCI FEROL (VIT D3) 1,000UNIT TAB TAKE ONE ACTI VE
TABLET BY MOUTH EVERY DAY FOR LOW VI TAM N D LEVEL
3) CLI NDAMYCI N HCL 150MG CAP TAKE THREE CAPSULES BY ACTI VE

MOUTH THREE TI MES A DAY (W TH FOOD)

4)  CLOTRI MAZOLE 1% TOP CREAM APPLY A SUFFI Cl ENT AMOUNT  ACTI VE
EXTERNALLY TW CE A DAY TO GROI N

5)  CYCLOBENZAPRI NE HCL 10MG TAB TAKE ONE TABLET BY MOUTH ACTI VE
EVERY 8 HOURS AS NEEDED FOR MJUSCLE SPASMS

6) DI PHTH PERTUSS/ TET (Tdap) (BOGSTRIX) SYR | NJECT 0.5M. ACTI VE
| NTRAMUSCULARLY ONE TI ME

7)  ETODOLAC 300MG CAP TAKE ONE CAPSULE BY MOUTH EVERY 8  ACTI VE
HOURS AS NEEDED FOR PAI N
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8) MULTIVITS WM NERALS TAB/ CAP (NO VIT K) TAKE 1 TABLET ACTIVE
BY MOUTH EVERY DAY

9) S| WASTATI N 80MG TAB TAKE ONE- HALF TABLET BY MOUTH AT ACTI VE
BEDTI ME

10) VARDENAFI L HCL 20MG TAB TAKE ONE TABLET BY MOUTH ONE  ACTI VE
TI ME ONE HOUR BEFORE SEXUAL ACTIVITY (NO MORE THAN
1 DOSE PER 24 HOUR PERI OD)

I nactive Qutpatient Medications St at us

1) ARTI FI CI AL TEARS POLYVI NYL ALCOHOL INSTILL 1 DROP IN  EXPI RED
EACH EYE THREE TI MES A DAY AS NEEDED FOR DRY EYES

2) TABLET CUTTER USE THI S AS DI RECTED TO SPLIT EXPI RED
TABLETS I N HALF

12 Total Medications
BODY MASS | NDEX:
Body Mass |ndex >27 Nutritional/Exercise Counseling

SocHx (reviewed 6/28/10):
Di vor ced
Estranged from children; not seen in 22 yrs
I nprisoned for 5 yrs for "nenacing"
Currently living in car

Private physisicans:
none; all care through VA

Subj ective: 60 y/o man presents for nedication renewals, f/u on LBP, knee pain.
Pain worse with rain; wants to know if can.

has sone growths in upper groin area. States that some of themstarted to bl eed
but wants themgone. Started in January.

ROS revi ewed & ot herw se negative.
Obj ecti ve:

Gen: WA\WD nal e, tired-appearing
HEENT: NC/ AT PERRLA EOM

N: Suppl e; no TM JVD, bruits noted
H: RRR S1S2 no r/c/g/m

L: CTA, no r/w

Abd: Soft, NT/ND +BS

Ext : No c/cle

wearing articul ated brace,
anbul ating with antalgic, slightly splayed gait

Assessnent/ Pl an:

Dysli pi dem a:
Sinvastatin 20 ng nightly
Li pids, LFTs due

Acute on Chronic LBP, OA b/l Knees; right hip pain post-fall:

Ongoi ng since 1969 for LBP, OA b/l knees

Conpl eted PT programin 8/2004; has home program

Declines PT for right hip pain.

Fai |l ed i buprofen, naproxen, |odine, piroxicam diclofenac

States tranmadol also ineffective (4/09, 5/09)

Seen by Pain Managenent, 15Aug2006:

Decl i nes further PT/ AquaTherapy
Recommended another NSAID if wants PT
Di scharged from Pai n Managenent
Seen by Pain Managenent again 28Jul y2009, 07Aug2009:
Declined further PMC Psychol ogy f/u
Et odol ac 300 ng every 8 hours as needed (8/09); to every 6H prn

PT w TENS ordered; pt refused consult when contacted.

Encouraged to try AquaTherapy for further inprovenment in ROM declines.

O tho reconmended TKR.

Otho al so reconmends NO OPI O DS due dependence potential and al so
difficulty managi ng post-operative pain in future. Witer agrees as | do
believe that this would only increase in anbunt and frequency of use of this
nmedi cation. However, would give for sporadic flares.
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+PTSD (10% SC d); +depression screen:

Seen by CSR; declined assistance.

Currently being followed by Dr. Shurell for psychotherapy;

Per CSR consult 02Jul y2009:

" CANCELLED 07/17/09 10:12 HROVAT, JOHN M HROVAT, JOHN M
Treatment teamincluding Dr. Blank net to discuss vet's referral to CSR
Based on previous assessnent of 4/09 and chart review it was decided that
the veteran should remain with Dr. Shurell."

Appears never reschedul ed w Dr. Shurell

Trazodone not effective for sleep.

Erectile Dysfunction, BPH
Vardenefil 10 ng renewed
PSA, u/a

h/o left 3rd digit paronychia (5/11):
Resol ved.

Left U nar exostosis:
No Ortho F/ U since 3/2004.
Isn't certain about surgery -- scared of the procedure.

Nummul ar eczena:
Prev. on Canphor/nenthol lotion two punps as needed.
Previously on triantinolone 0.1% cream as needed for rash

Folliculitis;

Fol | owi ng W/ Derm

Previously on Ceocin soln nightly, benzoyl peroxide daily,
chl or hexi di ne soap

Left inguinal hernia:
Decl i nes surgical eval uation.

Chol elithiasis, asynptomatic:
By CT scan.

Fatty liver, asynptomatic:
By CT scan.
Diet, |ipid managenent.

Preventive medicine (reviewed 6/23/11):

Pneunococcal : Due 65 yoa

Tet anus: TDaP 5/30/11

I nfluenza: 12/ 16/ 10

Novel HINL: 12/ 16/ 10

Zoster: Revisit per pt request
Stool cards: G ven 6/23/11

PSA: Due

TSH: Due

|'i pi ds: Due

ECG 3/2003; due

RTC Decenber, 2011

Clinical Reminders Activity
Pain Assessment:
Patient indicated that this is an ongoing pain. The initial pain
assessnment was conpleted on No Data Avail abl e.
Provi der Reassessnent:
Patient is conpliant with the pain managenent plan of care.
Yes

PATI ENT EDUCATI ON:
Medi cal Diagnosis, Nutrition, Medication (including side effects)

FUTURE CLINIC VI SITS:
DATE TIME CLINC STATUS

06/23/ 2011 08:00 B PCM HOVI S
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/es/ JENNIFER C. HOVI S
GERONTOLOG ST
Si gned: 06/23/2011 08:16

LOCAL TITLE: OUTPATI ENT NURSI NG | NTAKE NOTE (T)
STANDARD TI TLE: PRI MARY CARE NURSI NG NOTE
DATE OF NOTE: JUN 23, 2011@7: 45 ENTRY DATE: JUN 23, 2011@?7: 45: 38
AUTHOR: M GUEL, AUGUSTO EXP COSI GNER:
I NSTI TUTI ON: ZZ- BRECKSVI LLE VANPH
DI VI SI ON:  BRECKSVI LLE
URGENCY: STATUS: COWPLETED

Review Al l ergi es
Al l ergies reviewed and updated per protocol.

Patient has answered NKA

MEDI CATI ON LI ST REVI EW REPORT
Patient's Active Medications were reviewed at this visit.
Patient states not taking any OTC/ Herbals at this visit.

Clinical Rem nders Activity
Col orectal Cancer Screen FOBT:
Patient has not had a signoi doscopy or col onoscopy.
Stool cards given to patient. Patient was educated on the inportance
of returning the stool cards.
Level of understanding: Good
Depr essi on Screeni ng:
PHQ 2
A PHQ 2 screen was perfornmed. The score was 2 which is a negative
screen for depression.

1. Little interest or pleasure in doing things
Several days

2. Feeling down, depressed, or hopel ess
Several days
Pain, Brief Evaluation:
Type of pain: Ongoing
Location: Low Back
Intensity:
Currently:
7

Description of Pain: Aching, Cranping, Dull, Nagging, Sharp,
Shoot i ng, Throbbing

left knee and hernia

Eval uati on:
Pain will be evaluated by provider today.
Notified via Router Slip

/ es/ AUGUSTO M GUEL
LI CENSED PRACTI CAL NURSE
Si gned: 06/23/2011 07: 54

LOCAL TITLE: PHARMACY MEDI CATI ON EDUCATI ON (T)
STANDARD TI TLE: PHARMACY EDUCATI ON NOTE
DATE OF NOTE: MAY 30, 2011@2:19 ENTRY DATE: MAY 30, 2011@2:19:55

AUTHOR: BUGAJ, PATRI CK S EXP COSI GNER:
I NSTI TUTI ON:  CLEVELAND VAMC
DI VI SI ON: WADE PARK
URGENCY: STATUS: COWPLETED

PATI ENT EDUCATI ON DOCUNMENTATI ON
Education Topic: Safe and effective use of nedications

Patient was educated on the follow ng nedications marked with an X
Active Qutpatient Medications (including Supplies):

Active Qutpatient Medications St at us
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1) AMVONI UM LACTATE 5% LOTI ON APPLY A SUFFI CI ENT AMOUNT  ACTI VE
EXTERNALLY EVERY DAY TO DRY SKI N

2) CHOLECALCI FEROL (VIT D3) 1,000UNIT TAB TAKE ONE ACTI VE
TABLET BY MOUTH EVERY DAY FOR LOW VI TAM N D LEVEL
X CLINDAMYCI N HCL 150MG CAP TAKE THREE CAPSULES BY ACTI VE

MOUTH THREE TI MES A DAY (W TH FOOD)

4) CLOTRI MAZOLE 1% TOP CREAM APPLY A SUFFI Cl ENT AMOUNT ACTI VE
EXTERNALLY TW CE A DAY TO GRO N

5) CYCLOBENZAPRI NE HCL 10MG TAB TAKE ONE TABLET BY MOUTH ACTI VE
EVERY 8 HOURS AS NEEDED FOR MUSCLE SPASMs

6) DI PHTH PERTUSS/ TET (Tdap) (BOOSTRIX) SYR I NJECT 0.5M. ACTI VE
| NTRAMUSCULARLY ONE TI ME

7) ETODOLAC 300MG CAP TAKE ONE CAPSULE BY MOUTH EVERY 8  ACTI VE
HOURS AS NEEDED FOR PAI N

8)  MILTIVITS WM NERALS TAB/ CAP (NO VIT K) TAKE 1 TABLET ACTIVE (S)
BY MOUTH EVERY DAY

9) SI WWASTATI N 80MG TAB TAKE ONE- HALF TABLET BY MOUTH AT ACTI VE
BEDTI ME

10) VARDENAFIL HCL 20MG TAB TAKE ONE TABLET BY MOUTH ONE  ACTI VE
TI ME ONE HOUR BEFORE SEXUAL ACTIVITY (NO MORE THAN
1 DOSE PER 24 HOUR PERI OD)

Level of Understanding: Good

Teaching Strategy:
Ver bal di scussion

Patient/Fam |y Response:
Able to repeat information

/es/ PATRICK S. BUGAJ
PHARMACI ST
Si gned: 05/30/2011 22: 20

LOCAL TITLE: MEDI CATI ON ADM NI STRATI ON NOTE (T)
STANDARD TI TLE: NURSI NG MEDI CATI ON MGT NOTE
DATE OF NOTE: MAY 30, 2011@2:18 ENTRY DATE: MAY 30, 2011@2:19:01
AUTHOR: RUSSELL, VIRG NIA A EXP COSI GNER:
I NSTI TUTI ON:  CLEVELAND VAMC
DI VI SI ON:  WADE PARK
URGENCY: STATUS: COWPLETED

MEDI CATI ON

Di pht heri a/ Tet anus Toxoi ds/ Perstussis Vacci nes
Patient received injection per order.
Patient received the Diphtherial/ Tetanus Toxoi ds/ Pertussis vaccine
(Boostrix) at this visit. The patient does not have an acute febrile
illness. The patient is not hypersensitive to any conponent of the
vacci ne, including thinmerosal, a nmercury derivative.
Site of Injection: Right deltoid intranuscularly
Lot #
AC52B069BB
Manuf act urer:
Sm t hd axoKl i ne
Amount given: 0.5n

/es/ VIRANIA A RUSSELL
REG STERED NURSE
Si gned: 05/30/2011 22: 20

LOCAL TITLE: EMERGENCY DEPARTMENT MEDI CATI ON ADM NI STRATI ON NOTE
STANDARD TI TLE: NURSI NG EMERGENCY DEPT NOTE
DATE OF NOTE: MAY 30, 2011@2:17 ENTRY DATE: MAY 30, 2011@2:17:04
AUTHOR: RUSSELL, VIRG NIA A EXP COSI GNER:
I NSTI TUTI ON:  CLEVELAND VAMC
DI VI SI ON: WADE PARK
URGENCY: STATUS: COWPLETED
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--- Original Docunent ---

12/ 29/ 10 PARVA PRI MARY CARE (O):
The patient is a 60 year old MAN

ALLERG ES: Patient has answered NKA
Vitals: 97.9 80 20 130/72 198.4 6
ACTI VE MEDI CATI ONS (VA):
BADR - Brief Adv React/All

Al'l ergy/ Reaction: No Known Allergies
AMRS - MEDS ( REC SUCCI NCT)

Active and Recently Expired Inpatient and Qutpatient Medications
(including Supplies):

Active Qutpatient Medications Stat us

1) AMVONI UM LACTATE 5% LOTI ON APPLY A SUFFI CI ENT AMOUNT  ACTI VE
EXTERNALLY EVERY DAY TO DRY SKI N

2) ARTI FI CI AL TEARS POLYVI NYL ALCOHOL INSTILL 1 DROP IN  ACTIVE
EACH EYE THREE TI MES A DAY AS NEEDED FOR DRY EYES

3) CHOLECALCI FEROL (VIT D3) 1,000UNIT TAB TAKE ONE ACTI VE (S)
TABLET BY MOUTH EVERY DAY FOR LOW VI TAM N D LEVEL

4) CLOTRI MAZOLE 1% TOP CREAM APPLY A SUFFI CI ENT AMOUNT ACTI VE
EXTERNALLY TW CE A DAY TO GRO N

5) ETODOLAC 300MG CAP TAKE ONE CAPSULE BY MOUTH EVERY 8 ACTI VE
HOURS AS NEEDED FOR PAIN

6) OXYCODONE HCL 5M& ACETAM N 325MG TABLET TAKE 1 TO 2 ACTI VE
TABLETS BY MOUTH EVERY 4 HOURS AS NEEDED W TH FOOD
FOR PAI'N

7) VARDENAFI L HCL 20MG TAB TAKE ONE TABLET BY MOUTH ONE  ACTI VE
TI ME ONE HOUR BEFORE SEXUAL ACTIVITY (NO MORE THAN
1 DOSE PER 24 HOUR PERI OD)

I nactive Qutpatient Medications St at us

1) CYCLOBENZAPRI NE HCL 10MG TAB TAKE ONE TABLET BY MOUTH EXPI RED
EVERY 8 HOURS AS NEEDED FOR MUSCLE SPASMS

2) MULTIVITS WM NERALS TAB/ CAP (NO VIT K) TAKE 1 TABLET EXPI RED
BY MOUTH EVERY DAY

3) S| WASTATI N 80MG TAB TAKE ONE- HALF TABLET BY MOUTH AT EXPI RED
BEDTI ME

Active Inpatient Medications St at us

1) | NFLUENZA VACCINE “10-11 INJ 0.5M | NTRAMUSCULARLY ACTI VE
ONE TIME ** Patient Needs Influenza Vaccine ** G ve
when patient is afebrile.

11 Total Medications

BCODY MASS | NDEX: 29
Body Mass |ndex >27 Nutritional/Exercise Counseling

SocHx (reviewed 6/28/10):
Di vor ced
Estranged fromchildren; not seen in 22 yrs
I nprisoned for 5 yrs for "nenacing"
Currently living in car

Private physisicans:
none; all care through VA

Subj ective: 60 y/o nan presents for nedication renewals, f/u on LBP, knee pain.

Had back flare during sleep; uncertain what he did. Slowy inproving now
Percocet good for flare. Last flare over 6 nonths ago.

ROS revi ewed & ot herw se negati ve.

Obj ecti ve:
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Gen: WAWD nal e, tired-appearing
HEENT:  NC/ AT PERRLA EOM

N: Supple; no TM JVD, bruits noted
H: RRR S1S2 no r/c/g/m

L: CTA, no r/w

Abd: Soft, NT/ND +BS

Ext : No c/cle

wearing articul ated brace,
anbul ating with antalgic, slightly splayed gait

Assessnent/ Pl an:

Dysl i pi dem a:
Sinvastatin 20 ng nightly
Li pids, LFTs due

Acute on Chronic LBP, OA b/l Knees; right hip pain post-fall:

Ongoi ng since 1969 for LBP, OA b/l knees

Conpl eted PT programin 8/2004; has home program

Declines PT for right hip pain.

Fai |l ed i buprofen, naproxen, |odine, piroxicam diclofenac

States tranmadol also ineffective (4/09, 5/09)

Seen by Pain Managenent, 15Aug2006:

Declines further PT/ AquaTherapy
Recommended another NSAID if wants PT
Di scharged from Pai n Managenent
Seen by Pain Managenent again 28Jul y2009, 07Aug2009:
Declined further PMC Psychol ogy f/u
Started on Etodol ac 300 ng every 8 hours as needed to be taken
with food (08Aug2009)
PT w TENS ordered; pt refused consult when contacted.

Encouraged to try AquaTherapy for further inprovement in ROM declines.

O tho reconmended TKR.

Otho al so reconmends NO OPl O DS due dependence potential and al so
difficulty managi ng post-operative pain in future. Witer agrees as | do
believe that this would only increase in anpunt and frequency of use of this
nedi cation. However, would give for sporadic flares.

+PTSD (10% SC d); +depression screen:

Seen by CSR; declined assistance.

Currently being followed by Dr. Shurell for psychotherapy;

Per CSR consult 02Jul y2009:

" CANCELLED 07/17/09 10: 12 HROVAT, JOHN M HROVAT, JOHN M
Treatnment teamincluding Dr. Blank net to discuss vet's referral to CSR
Based on previous assessnent of 4/09 and chart review it was decided that
the veteran should remain with Dr. Shurell."

Appears never rescheduled w Dr. Shurell

Trazodone not effective for sleep.

Erectil e Dysfunction, BPH:
Vardenefil 10 ng renewed
PSA, u/a

Left U nar exostosis:
No Ortho F/ U since 3/2004.
Isn't certain about surgery -- scared of the procedure.

Nurmmul ar eczena:
Prev. on Canphor/nenthol lotion two punps as needed.
Previously on triantinolone 0.1% cream as needed for rash

Folliculitis;

Fol | owi ng W/ Derm

Previously on Ceocin soln nightly, benzoyl peroxide daily,
chl or hexi di ne soap

Left inguinal hernia:
Decl i nes surgical evaluation.

Chol elithiasis, asynptomatic:
By CT scan.

Fatty liver, asynptomatic:
By CT scan.
Diet, |ipid nanagenent.

Preventive Medicine (reviewed 12/29/10):

Record Before the Agency
Appx597

: 01/23/2019
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Case: 18-2136  Document: 35 Page: 103 Filed: 01/23/2019

FRANCWAY, Ernest L., Jr.

VA Medical Center, Cleveland, Ohio
October 4, 2002 to August 27, 2014

Pneunococcal : Due 65 yoa

Tetanus: 2003

I nfluenza: 12/ 16/ 10

Novel HINL: 12/ 16/ 10

Zoster: Revisit per pt request
St ool cards: Negative 7/8/ 10

PSA: Due

TSH: Due

|'i pi ds: Due

ECG 3/2003; due

RTC 6 nont hs

Clinical Rem nders Activity
Pai n Assessnent :
Patient indicated that this is an ongoing pain. The initial pain
assessnent was conpleted on No Data Avail abl e.
Provi der Reassessnent:
Patient is conpliant with the pain nmanagenent plan of care.

MEDI CATI ON RECONCI LI ATI ON
MEDI CATI ON RECONCI LI ATI ON REPORT revi ewed and di scussed with patient.
VA prescription nedications:
Patient reports variations fromprescribed regi men; please see the
Medi cati ons Tab.

Prescription nedicati ons from another source:
Patient reports no non-VA prescription nedications

Over the counter nedications, vitamins, herbals, and nutritional
suppl enent s:
Patient reports taking no OTC neds, vitamins, herbals, or
nutritional supplenments

PATI ENT EDUCATI ON:
Medi cal Diagnosis, Nutrition, Medication (including side effects)

FUTURE CLINIC VISITS:
DATE TIME CLINC STATUS

12/29/2010 08:20 B PCM HOVIS

/es/ JENNIFER C. HOVI S
GERONTOLOG ST
Signed: 12/29/2010 08:14

01/03/2011 ADDENDUM STATUS: COWPLETED
Pl ease send CBOC Lab Notification dated 1/3/11.

Thank yuo.

/es/ JENNIFER C. HOVI S
GERONTOLOG ST
Si gned: 01/03/2011 16: 09

Recei pt Acknow edged By:
01/03/2011 16:28 / es/ ALPHONSO PACE
LI CENSED PRACTI CAL NURSE

LOCAL TITLE: PARMA PRI MARY CARE (O
STANDARD TI TLE: PRI MARY CARE CONSULT
DATE OF NOTE: DEC 29, 2010@7: 47 ENTRY DATE: DEC 29, 2010@?7: 47: 45
AUTHOR: HOVI S, JENNI FER C EXP COSI GNER:
I NSTI TUTI ON: ZZ- BRECKSVI LLE VANPH
DI VI SI ON:  BRECKSVI LLE
URGENCY: STATUS: COWPLETED

*** PARMA PRI MARY CARE (C) Has ADDENDA ***

Record Before the Agency
Appx598
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Case: 18-2136  Document: 35 Page: 104 Filed: 01/23/2019
FRANCWAY, Ernest L., Jr.
VA Medical Center, Cleveland, Ohio
October 4, 2002 to August 27, 2014
Thank yuo.
/es/ JENNIFER C. HOVI S
GERONTOLOG ST
Si gned: 01/03/2011 16: 09
Recei pt Acknow edged By:
01/03/2011 16:28 / es/ ALPHONSO PACE
LI CENSED PRACTI CAL NURSE
- Original Docunent ---
12/ 29/ 10 PARVA PRI MARY CARE (O):
The patient is a 60 year old MAN
ALLERG ES: Patient has answered NKA
Vitals: 97.9 80 20 130/72 198.4 6
ACTI VE MEDI CATI ONS (VA) :
BADR - Brief Adv React/All
Al l ergy/ Reaction: No Known Allergies
AMRS - MEDS ( REC SUCCI NCT)
Active and Recently Expired Inpatient and Qutpatient Medications
(including Supplies):
Active Qutpatient Medications Status
1) AMVONI UM LACTATE 5% LOTI ON APPLY A SUFFI CI ENT AMOUNT ACTI VE
EXTERNALLY EVERY DAY TO DRY SKI N
2) ARTI FI CI AL TEARS POLYVI NYL ALCOHOL INSTILL 1 DROP IN  ACTIVE
EACH EYE THREE TI MES A DAY AS NEEDED FOR DRY EYES
3) CHOLECALCI FEROL (VIT D3) 1, 000UNIT TAB TAKE ONE ACTI VE (S)
TABLET BY MOUTH EVERY DAY FOR LOW VI TAM N D LEVEL
4) CLOTRI MAZCOLE 1% TOP CREAM APPLY A SUFFI Cl ENT AMOUNT ACTI VE
EXTERNALLY TW CE A DAY TO GRO N
5) ETODOLAC 300MG CAP TAKE ONE CAPSULE BY MOUTH EVERY 8 ACTI VE
HOURS AS NEEDED FOR PAI'N
6) OXYCODONE HCL 5MG/ ACETAM N 325MG TABLET TAKE 1 TO 2 ACTI VE
TABLETS BY MOUTH EVERY 4 HOURS AS NEEDED W TH FOCD
FOR PAIN
7) VARDENAFI L HCL 20MG TAB TAKE ONE TABLET BY MOUTH ONE  ACTI VE
TI ME ONE HOUR BEFORE SEXUAL ACTIVITY (NO MORE THAN
1 DOSE PER 24 HOUR PERI OD)
I nactive Qutpatient Medications St at us
1) CYCLOBENZAPRI NE HCL 10MG TAB TAKE ONE TABLET BY MOUTH EXPI RED
EVERY 8 HOURS AS NEEDED FOR MUSCLE SPASMS
2) MULTIVITS WM NERALS TAB/ CAP (NO VIT K) TAKE 1 TABLET EXPI RED
BY MOUTH EVERY DAY
3) SI MVASTATI N 80MG TAB TAKE ONE- HALF TABLET BY MOUTH AT EXPI RED
BEDTI ME
Active Inpatient Medications St at us
1) I NFLUENZA VACCI NE "10-11 INJ 0.5M | NTRAMUSCULARLY ACTI VE

ONE TI ME ** Patient Needs |nfluenza Vaccine ** Gve
when patient is afebrile.

11 Total Medications

BODY MASS | NDEX: 29

Body Mass Index >27 Nutritional/Exercise Counseling

SocHx (reviewed 6/28/10):

Di vor ced

Estranged fromchildren; not seen in 22 yrs
I nprisoned for 5 yrs for "nenacing"
Currently living in car

Private physisicans:

Record Before the Agency
Appx602
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Case: 18-2136  Document: 35 Page: 105 Filed
FRANCWAY, Ernest L., Jr.

VA Medical Center, Cleveland, Ohio
October 4, 2002 to August 27, 2014

none; all care through VA
Subj ective: 60 y/o nan presents for nedication renewals, f/u on LBP, knee pain.

Had back flare during sleep; uncertain what he did. Slowy inproving now.
Percocet good for flare. Last flare over 6 nonths ago.

ROS revi ewed & ot herw se negative.
Obj ecti ve:

Gen: WAWD nal e, tired-appearing
HEENT:  NC/ AT PERRLA EOM

N: Supple; no TM JVD, bruits noted
H: RRR S1S2 no r/c/g/m

L: CTA, no r/w

Abd: Sof t, NT/ND +BS

Ext : No c/cle

wearing articul ated brace,
anbul ating with antalgic, slightly splayed gait

Assessnent/ Pl an:

Dysl i pi demi a:
Sinvastatin 20 ng nightly
Li pids, LFTs due

Acute on Chronic LBP, OA b/l Knees; right hip pain post-fall:
Ongoi ng since 1969 for LBP, OA b/l knees
Conpl eted PT programin 8/2004; has honme program
Declines PT for right hip pain.
Fai |l ed ibuprofen, naproxen, |odine, piroxicam diclofenac
States tranmadol also ineffective (4/09, 5/09)
Seen by Pain Managenent, 15Aug2006:
Declines further PT/AgquaTherapy
Recommended another NSAID if wants PT
Di scharged from Pai n Managenent
Seen by Pain Managenent agai n 28Jul y2009, 07Aug2009:
Declined further PMC Psychology f/u
Started on Etodol ac 300 ng every 8 hours as needed to be taken
with food (08Aug2009)
PT w/ TENS ordered; pt refused consult when contacted.
Encouraged to try AquaTherapy for further inprovenment in ROM declines.
Otho recomrended TKR
Otho al so reconmends NO OPl O DS due dependence potential and al so
di fficulty managi ng post-operative pain in future. Witer agrees as | do
believe that this would only increase in anpbunt and frequency of use of this
nmedi cation. However, would give for sporadic flares.

+PTSD (10% SC d); +depression screen:

Seen by CSR; declined assistance.

Currently being followed by Dr. Shurell for psychotherapy;

Per CSR consult 02Jul y2009:

" CANCELLED 07/17/09 10:12 HROVAT, JOHN M HROVAT, JOHN M
Treatnment teamincluding Dr. Blank net to discuss vet's referral to CSR
Based on previous assessnent of 4/09 and chart review it was decided that
the veteran should remain with Dr. Shurell."

Appears never reschedul ed w Dr. Shurell

Trazodone not effective for sleep.

Erectil e Dysfunction, BPH:
Vardenefil 10 ng renewed
PSA, u/a

Left U nar exostosis:
No Ortho F/ U since 3/2004.
Isn't certain about surgery -- scared of the procedure.

Nummul ar eczena:

Prev. on Canphor/nenthol lotion two punps as needed.

Previously on triantinolone 0.1% cream as needed for rash
Folliculitis;

Fol | owi ng W/ Derm

Previously on Cl eocin soln nightly, benzoyl peroxide daily,
chl or hexi di ne soap

Left inguinal hernia:

Record Before the Agency
Appx603

: 01/23/2019
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Case: 18-2136  Document: 35 Page: 106

FRANCWAY, Ernest L., Jr.

VA Medical Center, Cleveland, Ohio
October 4, 2002 to August 27, 2014

Decl i nes surgical evaluation.

Chol elithiasis, asynptomatic:
By CT scan.

Fatty liver, asynptomatic:
By CT scan.
Diet, |ipid managenent.

Preventive Medicine (reviewed 12/29/10):

Pneunococcal : Due 65 yoa

Tet anus: 2003

I nfl uenza: 12/ 16/ 10

Novel HINI: 12/ 16/ 10

Zoster: Revisit per pt request
St ool cards: Negative 7/8/10

PSA: Due

TSH: Due

I'i pids: Due

ECG 3/2003; due

RTC 6 nont hs

Clinical Rem nders Activity
Pai n Assessnent:
Patient indicated that this is an ongoing pain. The initial pain
assessnent was conpl eted on No Data Avail abl e.
Provi der Reassessnent:
Patient is conpliant with the pain managenent plan of care.

VEDI CATI ON RECONCI LI ATI ON
MEDI CATI ON RECONCI LI ATI ON REPORT revi ewed and di scussed with patient.
VA prescription nedications:
Patient reports variations fromprescribed reginen; please see the
Medi cati ons Tab.

Prescription nedications from another source:
Patient reports no non-VA prescription nedications

Over the counter nedications, vitamns, herbals, and nutritional
suppl enent s:
Patient reports taking no OIC neds, vitamins, herbals, or
nutritional supplenents

PATI ENT EDUCATI ON:
Medi cal Diagnosis, Nutrition, Medication (including side effects)

FUTURE CLINIC VISITS:
DATE TIME CLINC STATUS

12/29/2010 08:20 B PCM HOVIS

/es/ JENNIFER C. HOVI S
GERONTOLOG ST

Signed: 12/29/2010 08: 14
01/ 03/ 2011 ADDENDUM STATUS: COWPLETED
Lab notification placed in outgoing mail.

/ es/ ALPHONSO PACE
LI CENSED PRACTI CAL NURSE
Signed: 01/03/2011 16:29

LOCAL TITLE: CBOC LAB NOTI FI CATION (T)
STANDARD TI TLE: PRI MARY CARE OUTPATI ENT NOTE
DATE OF NOTE: JAN 03, 2011@l6: 08 ENTRY DATE: JAN 03, 2011@l6:08:54
AUTHOR: HOVI S, JENNI FER C EXP COSI GNER:
I NSTI TUTI ON: ZZ- BRECKSVI LLE VANPH
DI VI SI ON: BRECKSVI LLE

Record Before the Agency
Appx604

Filed: 01/23/2019
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Case: 18-2136  Document: 35 Page: 107 Filed: 01/23/2019

FRANCWAY, Ernest L., Jr.

VA Medical Center, Cleveland, Ohio
October 4, 2002 to August 27, 2014

Ongoi ng pain: Yes
Location: Low Back
Intensity:
Currently:
8

CHI EF COWPLAINT: Pain Issue - |ow back pain started an hr ago.
PERTI NENT ASSESSMENT:

states has hx of low back injury & here tonight due to c/o of |ow back
pain that started an hr ago. clains took rx an hr ago but no relief.
Sui ci de Screen
Are you presently having thoughts of harm ng yourself or others?
No

Abuse Screen
Do you feel safe in your hone?
Yes

Patient exhibits signs of gait abnormality.
Patient is less than 65 yrs ol d.

Patient referred to:
Urgent Care

I's the patient assigned to the Urgent Care Center fast track?
Yes
ALLERG ES: Patient has answered NKA

Patient was given current nedication |ist upon registration to the
Energency Departnent. The patient will review the nedication list with
the Emergency Departnent provider and di scuss any questions.

/ es/ EVANGELI NE B LUZANO
REG STERED NURSE
Si gned: 12/16/2010 00: 09

LOCAL TI TLE: Addendum
STANDARD TI TLE: ADDENDUM
DATE OF NOTE: JUL 09, 2010@9:44:16 ENTRY DATE: JUL 09, 2010@9: 44: 16
AUTHOR:  PACE, ALPHONSO EXP COSI GNER:
I NSTI TUTI ON: ZZ- BRECKSVI LLE VANPH
DI VI SI O\ BRECKSVI LLE
URGENCY: STATUS: COWVPLETED

Lab notification placed in outgoing nail.

/ es/ ALPHONSO PACE
LI CENSED PRACTI CAL NURSE
Si gned: 07/09/2010 09: 44

--- Original Docunent ---

06/ 28/ 10 PARMA PRI MARY CARE (T):
The patient is a 60 year old MAN

ALLERG ES: Patient has answered NKA
Vitals: 72 20 106/68 206
ACTI VE MEDI CATI ONS (VA) :
BADR - Brief Adv React/All
Al l ergy/ Reaction: No Known Allergies

AMRS - MEDS (REC SUCCI NCT)

Active and Recently Expired Inpatient and Qutpatient Medications

Record Before the Agency
Appx611
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Case: 18-2136  Document: 35 Page: 108
FRANCWAY, Ernest L., Jr.

VA Medical Center, Cleveland, Ohio
October 4, 2002 to August 27, 2014

(including Supplies):

Active Qutpatient Medications Status

1) ARTI FI CI AL TEARS POLYVI NYL ALCOHOL INSTILL 1 DROP IN  ACTIVE
EACH EYE THREE TI MES A DAY AS NEEDED FOR DRY EYES

2) CLOTRI MVAZOLE 1% TOP CREAM APPLY A SUFFI Cl ENT AMOUNT ACTI VE
EXTERNALLY TW CE A DAY

3) CYCLOBENZAPRI NE HCL 10MG TAB TAKE ONE TABLET BY MOUTH ACTI VE
EVERY 8 HOURS AS NEEDED FOR MUSCLE SPASMS

4) ERGOCALCI FEROL (VI TAM N D) 50000 UNT CAP TAKE ONE ACTI VE
CAPSULE BY MOUTH EVERY 4 WEEKS

5) ETODOLAC 300MG CAP TAKE ONE CAPSULE BY MOUTH EVERY 8 ACTI VE
HOURS AS NEEDED FOR PAIN

6) MULTIVITS WM NERALS TAB/ CAP (NO VIT K) TAKE 1 TABLET ACTIVE (S)
BY MOUTH EVERY DAY

7) S| WASTATI N 80MG TAB TAKE ONE- HALF TABLET BY MOUTH AT ACTI VE
BEDTI ME

8) VARDENAFI L HCL 20MG TAB TAKE ONE TABLET BY MOUTH ONE  ACTI VE
TI ME ONE HOUR BEFORE SEXUAL ACTIVITY (NO MORE THAN
1 DOSE PER 24 HOUR PERI OD)

I nactive Qutpatient Medications St at us

1) DERVA CERIN TOP CREAM APPLY A SUFFI Cl ENT AMOUNT TO EXPI RED
AFFECTED AREA AS NEEDED FOR DRY SKI N

9 Total Medications

BODY MASS | NDEX: 30
Body Mass Index >27 Nutritional/Exercise Counseling

SocHx (reviewed 6/28/10):
Di vor ced
Estranged fromchildren; not seen in 22 yrs
I nprisoned for 5 yrs for "nenacing"
Currently living in car

Private physisicans:
none; all care through VA

Subj ective: 60 y/o man presents for nedication renewals, f/u on LBP, knee pain.
Worse pain with storns.

States needs nore of chol esterol nedication.

Deni es recent falls.

ROS revi ewed & ot herw se negati ve.

Obj ecti ve:

Gen: WAWD mal e, tired-appearing
HEENT:  NC/ AT PERRLA EOM

N: Supple; no TM JVD, bruits noted
H: RRR S1S2 no r/c/g/m

L: CTA, no r/w

Abd: Sof t, NT/ND +BS

Ext : No c/cle

wearing articul ated brace,
anbul ating with antalgic, slightly splayed gait

Assessnent/ Pl an:

Dysl i pi denmi a:
Sinvastatin 20 ng nightly
Li pids, LFTs due

Acute on Chronic LBP, OA b/l Knees; right hip pain post-fall:

Ongoi ng since 1969 for LBP, OA b/l knees
Conpl eted PT programin 8/2004; has honme program
Declines PT for right hip pain.
Fai | ed i buprofen, naproxen, |odine, piroxicam diclofenac
States tramadol also ineffective (4/09, 5/09)
Seen by Pain Managenent, 15Aug2006:

Decl i nes further PT/AgquaTherapy

Recommended another NSAID if wants PT

Record Before the Agency
Appx612

: 01/23/2019
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Case: 18-2136  Document: 35 Page: 109 Filed: 01/23/2019

FRANCWAY, Ernest L., Jr.

VA Medical Center, Cleveland, Ohio
October 4, 2002 to August 27, 2014

Di scharged from Pai n Managenent
Seen by Pain Managenent agai n 28Jul y2009, 07Aug2009:
Declined further PMC Psychology f/u
Started on Etodol ac 300 ng every 8 hours as needed to be taken
with food (08Aug2009)
PT w TENS ordered; pt refused consult when contacted.
Encouraged to try AquaTherapy for further inprovenment in ROM declines.
Otho reconmended TKR.
Otho also reconmends NO OPI O DS due dependence potential and al so
di fficulty managi ng post-operative pain in future. Witer agrees as | do
believe that this would only increase in anbunt and frequency of use of this
nedi cation.

+PTSD (10% SC d); +depression screen:

Seen by CSR; declined assistance.

Currently being followed by Dr. Shurell for psychotherapy;

Per CSR consult 02Jul y2009:

" CANCELLED 07/17/09 10:12 HROVAT, JOHN M HROVAT, JOHN M
Treatment teamincluding Dr. Blank net to discuss vet's referral to CSR
Based on previous assessnent of 4/09 and chart review it was decided that
the veteran should remain with Dr. Shurell."

Appears never rescheduled w Dr. Shurell

Trazodone not effective for sleep.

Erectile Dysfunction, BPH:
Vardenefil 10 ng renewed
PSA, ula

Left U nar exostosis:
No Ortho F/ U since 3/2004.
Isn't certain about surgery -- scared of the procedure.

Nummul ar eczema:
Canphor/ menthol |otion two punps prn renewed.
Previously on triantinolone 0.1% cream as needed for rash

Folliculitis;

Fol I owi ng W Derm

Previously on Ceocin soln nightly, benzoyl peroxide daily,
chl or hexi di ne soap

Left inguinal hernia:
Decl i nes surgical evaluation.

Chol elithiasis, asynptomatic:
By CT scan.

Fatty liver, asynptonatic:
By CT scan.
Diet, |ipid nanagenent.

Preventive Medicine (6/28/2010):

Pneunococcal : Due 65 yoa

Tet anus: 2003

I nfl uenza: 12/ 17/ 09

Novel HINI1: 12/ 17/ 09

Zoster: Revi si t

Stool cards: 1/ 2006 -- negative
PSA: 12/ 09

TSH: 12/ 09

|'i pids: Due next visit

ECG 3/2003; due

RTC Decenber, 2010

Clinical Rem nders Activity
Eval uation of + Depression Screen:
VHA Pocket Card Suicide Risk Questions Are you feeling hopel ess about
the present or future? NO
Have you had thoughts about taking your |ife? NO
Have you ever had a suicide attenpt? NO

PROVI DER EVALUATI ON The results of the PHQ depression screen have been
reviewed. | have personally evaluated the patient including inquiry
about feelings of hopel essness, suicidal thoughts, suicide plan if
thoughts are present, and prior suicide attenpts. Based on the

eval uation, the followi ng disposition plan will be inplenented:

Record Before the Agency
Appx613
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Case: 18-2136

FRANCWAY, Ernest L., Jr.

VA Medical Center, Cleveland, Ohio
October 4, 2002 to August 27, 2014

Si gned: 12/28/ 2009 09: 02

Recei pt Acknow edged By:

12/ 28/ 2009 09: 05

/es/ JENNIFER C. HOVI S
GERONTOLOG ST

LOCAL TI TLE: Addendum
STANDARD TI TLE: ADDENDUM

DATE OF NOTE: DEC 21, 2009@4: 40: 52

AUTHOR: PACE, ALPHONSO EXP COSI GNER:

I NSTI TUTI ON: ZZ- BRECKSVI LLE VANPH

DI VI SI O\ BRECKSVI LLE

URGENCY:

Lab notification placed in outgoing mail.

/ es/ ALPHONSO PACE
LI CENSED PRACTI CAL NURSE
Signed: 12/21/2009 14:41

Document: 35

STATUS: COWPLETED

Page: 110 Filed: 01/23/2019

ENTRY DATE: DEC 21, 2009@4: 40: 52

Original Docunent ---

12/ 17/ 09 PARVA PRI MARY CARE (T):
The patient is a 59 year old MAN

ALLERG ES: Patient has answered NKA

Vitals:
T: NO RESULTS FOR TODAY
P: NO RESULTS FOR TODAY
R NO RESULTS FOR TODAY
BP: NO RESULTS FOR TODAY

PAI'N: 6 (12/17/2009 08:01)
HEI GHT: NO RESULTS FOR TODAY
VEEI GHT: NO RESULTS FOR TODAY

ACTI VE MEDI CATIONS (VA): BADR - Brief Adv React/All
Al l ergy/ Reaction: No Known Allergies

ANRS - MEDS (REC SUCCI NCT)

Active and Recently Expired Inpatient and Qutpatient Medications
(including Supplies):

Active CQutpatient Medications St at us
1) CYCLOBENZAPRI NE HCL 10MG TAB TAKE ONE TABLET BY MOUTH ACTI VE
EVERY 8 HOURS AS NEEDED
2) DERVA CERI N TOP CREAM APPLY A SUFFI Cl ENT AMOUNT TO ACTI VE
AFFECTED AREA AS NEEDED FOR DRY SKI N
3) ETODOLAC 300MG CAP TAKE ONE CAPSULE BY MOUTH EVERY 8  ACTIVE
HOURS AS NEEDED
4) TRAMADOL HCL 50MG TAB TAKE ONE TABLET BY MOUTH TW CE ACTI VE
A DAY
5) VARDENAFI L HCL 20MG TAB TAKE ONE TABLET BY MOUTH ONE ACTI VE
TI ME ONE HOUR BEFORE SEXUAL ACTIVITY (NO MORE THAN
1 DCSE PER 24 HOUR PERI QD)
I nactive Qutpatient Medications Stat us
1) S| M\VASTATI N 80MG TAB TAKE ONE- HALF TABLET BY MOUTH AT EXPI RED
BEDTI ME
Active Non-VA Medi cations St at us
1) Non- VA MULTIVITAM N 1 TAB/ CAP MOUTH EVERY DAY ACTI VE

7 Total Medications

BODY MASS | NDEX:

Body Mass | ndex >27 Nutritional/Exercise Counseling

SocHx:

Di vor ced

Record Before the Agency
Appx647
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Case: 18-2136  Document: 35 Page: 111 Filed
FRANCWAY, Ernest L., Jr.

VA Medical Center, Cleveland, Ohio
October 4, 2002 to August 27, 2014

Estranged fromchildren; not seen in 22 yrs
I nprisoned for 5 yrs for "nenacing"
Currently living in car

Private physisicans:
none; all care through VA

Subj ective: 59 y/o nan presents for nedication renewals, f/u on LBP, knee pain.
States needs nore of chol esterol nedication.

RCS ot herwi se negati ve.

Obj ecti ve:

Gen: WWD mal e, tired-appearing
HEENT: NC/ AT PERRLA EOM

N: Supple; no TM JVD, bruits noted
H: RRR S1S2 no r/c/g/m

L: CTA/P, no r/w

Abd: Soft, NT/ND +BS

Ext: No c/cle

wearing articulated brace, anbulating with antalgic, slightly splayed
gait

Assessnent/ Pl an:

Dysli pi dem a:
Sinvastatin 20 ng nightly
Li pids, LFTs due

Acute on Chronic LBP, OA b/l Knees; right hip pain post-fall:

Ongoi ng since 1969 for LBP, OA b/l knees

Conpl eted PT programin 8/2004; has hone program

Declines PT for right hip pain.

Fai | ed i buprofen, naproxen, |odine, piroxicam diclofenac

States tranmadol also ineffective (4/09, 5/09)

Seen by Pain Managenent, 15Aug2006:

Declines further PT/ AquaTherapy
Recommended another NSAID if wants PT
Di scharged from Pai n Managenent
Seen by Pain Managenent again 28Jul y2009, 07Aug2009:
Declined further PMC Psychol ogy f/u
Started on Etodolac 300 ng every 8 hours as needed to be taken
with food (08Aug2009)
PT w TENS ordered; pt refused consult when contacted.

Encouraged to try AquaTherapy for further inprovement in ROM declines.

O tho reconmended TKR.

Otho also reconmends NO OPI O DS due dependence potential and al so
difficulty managi ng post-operative pain in future. Witer agrees as | do
believe that this would only increase in anount and frequency of use of this
nedi cati on.

+PTSD (10% SC d):

Seen by CSR; declined assistance.

Currently being followed by Dr. Shurell for psychotherapy;

Per CSR consult 02Jul y2009:

" CANCELLED 07/17/09 10:12 HROVAT, JOHN M HROVAT, JOHN M
Treatnment teamincluding Dr. Blank net to discuss vet's referral to CSR
Based on previous assessnent of 4/09 and chart review it was decided that
the veteran should remain with Dr. Shurell."

Appears never rescheduled w Dr. Shurell

Trazodone not effective for sleep.

Erectile Dysfunction, BPH:
Vardenefil 10 ng renewed
PSA, u/a

Left U nar exostosis:

No Ortho F/ U since 3/2004.

Isn't certain about surgery -- scared of the procedure.
Nurmmul ar eczena:

Canphor/ nmenthol |otion two punps prn renewed.

Previously on triantinolone 0.1% cream as needed for rash

Folliculitis;
Fol | owi ng W Derm

Record Before the Agency
Appx648
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FRANCWAY, Ernest L., Jr.

VA Medical Center, Cleveland, Ohio
October 4, 2002 to August 27, 2014

Previously on Ceocin soln nightly, benzoyl peroxide daily,
chl or hexi di ne soap

Left inguinal hernia:
Decl i nes surgical evaluation.

Chol elithiasis, asynptomatic:
By CT scan.

Fatty liver, asynptomatic:
By CT scan.
Diet, |ipid nanagenent.

Preventive Medicine (12/17/09):

Pneunococcal : Due 65 yoa

Tet anus: 2003

I nfluenza: 12/ 17/ 09

Novel HIN1: 12/ 17/ 09

Zoster: Revisit at 60 yoa
St ool cards: 1/ 2006 -- negative
PSA: 4/ 08

TSH: 4/ 08

|'i pi ds: Due next visit

ECG 3/2003; due

RTC June, 2010

Clinical Rem nders Activity
Pai n Assessnent:
Patient indicated that this is an ongoing pain. The initial pain
assessnent was conpleted on No Data Avail abl e.
Provi der Reassessnent:
Pain scores within acceptable range per patient. Continue current
pl an of care.
Patient is conpliant with the pain managenent plan of care.

PATI ENT EDUCATI ON:
Medi cal Diagnosis, Nutrition, Medication (including side effects)

FUTURE CLINIC VI SITS:

DATE TIME CLINC STATUS
12/ 17/ 2009 08:20 B PCM HOVI S
12/ 17/ 2009 08:40 B PCM HOVIS CANCELLED BY PATI ENT
/es/ JENNIFER C. HOVI S
GERONTOLOG ST
Si gned: 12/17/2009 08: 20

12/ 20/ 2009 ADDENDUM STATUS: COVPLETED
Pl ease send CBOC Lab Notification dated 12/20/09.

Thank you.

/es/ JENNIFER C. HOVI S
GERONTOLOG ST
Si gned: 12/20/2009 19:53

Recei pt Acknow edged By:
12/ 21/ 2009 14: 40 / es/ ALPHONSO PACE

LI CENSED PRACTI CAL NURSE

LOCAL TITLE: PARVA PRI MARY CARE (T)
STANDARD TI TLE: PRI MARY CARE NOTE
DATE OF NOTE: DEC 17, 2009@8: 09

AUTHOR: HOVI S, JENNI FER C
I NSTI TUTI ON:  ZZ- BRECKSVI LLE VANPH
DI VI SI ON: BRECKSVI LLE
URGENCY: STATUS: COWPLETED

ENTRY DATE: DEC 17, 2009@8: 09: 39
EXP COSI GNER:

*** PARMA PRI MARY CARE (T) Has ADDENDA ***

The patient is a 59 year old MAN
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Provi der Reassessnent:
Pain scores within acceptable range per patient. Continue current
pl an of care.
Patient is conpliant with the pain managenent plan of care.

PATI ENT EDUCATI ON:
Medi cal Diagnosis, Nutrition, Medication (including side effects)

FUTURE CLINIC VISITS:
DATE TIME CLINC STATUS

12/ 17/ 2009 08:20 B PCM HOVIS
12/ 17/ 2009 08:40 B PCM HOVI S CANCELLED BY PATI ENT

/es/ JENNIFER C. HOVI S
GERONTOLOG ST
Si gned: 12/17/ 2009 08: 20

12/ 21/ 2009 ADDENDUM STATUS: COWPLETED
Lab notification placed in outgoing mail.

/ es/ ALPHONSO PACE
LI CENSED PRACTI CAL NURSE
Si gned: 12/21/2009 14:41

LOCAL TITLE: PARVA NURSI NG NOTE
STANDARD TI TLE: NURSI NG NOTE
DATE OF NOTE: DEC 17, 2009@8: 29 ENTRY DATE: DEC 17, 2009@8: 29: 48
AUTHOR: LABODA, JESSI CA MARI  EXP COSl GNER:
I NSTI TUTI ON:  ZZ- BRECKSVI LLE VANPH
DI VI SI O\ BRECKSVI LLE
URGENCY: STATUS: COWPLETED

Clinical Rem nders Activity
I nfluenza HIN1 Vacci ne:
I nfluenza HIN1 Novel (Pandenic) |nmunization
The patient received influenza HINL immuni zation 0.5m |IMtoday in
the Right Deltoid.
CSL, |ot 00249711A, exp 6/30/2010

I ndi cation: prophylaxis for pandenic influenza HINL

Conplications: No signs or synptons of adverse reaction noted.
patient received Influenza A (HILN1) Vaccine Information Statenent
dated 10/2/09 fromthe CDC.
Tenper at ure:

Tenp: 98 F (36.7 O

/ es/ JESSI CA MARI E LABCDA
LI CENSED PRACTI CAL NURSE
Si gned: 12/17/2009 08: 30

LOCAL TITLE: PRI MARY CARE NURSI NG | NTAKE NOTE (T)
STANDARD TI TLE: PRI MARY CARE NOTE
DATE OF NOTE: DEC 17, 2009@8: 01 ENTRY DATE: DEC 17, 2009@8: 01: 20
AUTHOR: STRANG, AMY E EXP COSI GNER:
I NSTI TUTI ON: ZZ- BRECKSVI LLE VANPH
DI VI SI ON: BRECKSVI LLE
URGENCY: STATUS: COWPLETED

Review Al l ergi es
Al l ergies reviewed and updated per protocol.
Patient has answered NKA

MEDI CATI ON LI ST REVI EW REPORT

Patient states no change in docunented OTC/ Herbals at this visit.

Clinical Rem nders Activity
Al cohol Use Screen (AUDIT-CO):
SCREEN FOR ALCOHOL (AUDI T- O)
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An al cohol screening test (AUDIT-C) was negative (score=0).

1. How often did you have a drink containing alcohol in the past
year ?
Never

2. How many drinks containing alcohol did you have on a typical day
when you were drinking in the past year?
Response not required due to responses to other questions.

3. How often did you have six or nore drinks on one occasion in the
past year?
Response not required due to responses to other questions.
Pain, Brief Evaluation:
Type of pain: Ongoing
Location: Low Back
Intensity:
Currently:
6
Usually: 6
Description of Pain: Aching| Naggi ng

Eval uati on:
Pain will be evaluated by provider today.
Notified via Encounter Form
BM > 30 or > 24.99 in H gh Risk:
"At this visit, the health risks of obesity were reviewed and
di scussed with the patient, and the benefits of a weight managenent
treatnment program such as MOVE! was discussed and offered to the
patient."
Patient Refuses referral. After discussing the health risks of
obesity and offering a referral to MOVE or another weight |oss program
outside the VA the patient REFUSES REFERRAL to MOVE or other wei ght
| oss programat this tine.
I nfluenza HIN1 Vacci ne:
The patient declines to be vaccinated for Influenza HINL.
Comment: will discuss with PCP
I nfluenza Vacci ne:
Patient received 0.5m influenza vaccine per order.
Site of injection: Left deltoid intramuscularly
Lot nunber/manufacturer: Afluria: CS Biotherapies Lot# 08949111A
Exp 6/30/ 10
Patient received Vaccine Infornation Statenent (VIS) about the
i nfluenza vaccine, dated 8/ 11/2009 Centers for Disease Control and
Prevention.
Level of Understanding: Good

/es/ AWY E. STRANG
LI CENSED PRACTI CAL NURSE
Si gned: 12/17/2009 08: 07

LOCAL TITLE: SPINE CARE CONSULTATI ON (C)
STANDARD TI TLE: PAIN CONSULT
DATE OF NOTE: AUG 07, 2009@9: 45 ENTRY DATE: AUG 11, 2009@?7: 41: 54
AUTHOR: WOODS, DONALD M EXP COSI GNER:
I'NSTI TUTI ON:  CLEVELAND VAMC
DI VI SI ON: WADE PARK
URGENCY: STATUS: COWPLETED

CHI EF COVPLAI NT: Low back pain with bilateral Sl radicul opathy to knees/severe
| unbar canal stenosis (L4-L5).

HI STORY OF PRESENT | LLNESS: | saw the patient as initial patient evaluation at
the Cl evel and Wade Park VA Hospital, Spine Care Center, on Friday, August 7,
2009. He was a dual appointnent, initially having seen Pain Psychol ogy and then
seeing nysel f, pain physician. He was seen by Dr. Cynthia Van Keuren back on
July 28; | have reviewed her note prior to seeing the patient.

The veteran is a 59-year-old white nale with a past nedical history significant
for severe lunbar canal stenosis (L4-L5), depression, post-traunatic stress

di sorder (status post airplane crash while in Navy), and narked di m ni shed bl ack
fl exion, anong other conditions. In the past, the veteran has been dissatisfied
with much of the care he has received at the VA and has threatened |egal

actions. The conputer also reveals that he feels his pain control has been
inadequate in the past, that he has received "candy-coated aspirin".
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The veteran presents conplaining of | ow back pain which is below the belt and
travel s down the backs of his legs in the Sl distribution to the knees. He also
conpl ai ns of nunbness and tingling bilateral in the S1 distribution to the
ankles. He relates the onset of his pain to 1969 when he was working aboard an
aircraft carrier while in the Navy. He states he was carrying some chocks and
fell to the deck injuring his back. The pain is worse with bending and stooping
and better with heat. He has difficulty applying the heat because he is

honel ess; he has lived in his car for 7 years.

Currently, the veteran is occasionally using Bengay and lcy Hot which help
though are short lived. He states he did go to the emergency room and has
received Vicodin though he states this was of no benefit. He has also taken
anti-inflammatories; he states ibuprofen and states this was of no benefit.

The veteran had a lunmbar MRl in July 2009. Per the report, at the L4-L5 |level,
there is severe canal stenosis and bilateral mld neuroforam nal stenosis. At
L3-4 there is right-sided nmild neuroforam nal stenosis and in L2-L3 there is
noder ate canal stenosis.

PAST MEDI CAL HI STORY: Severe |unbar canal stenosis (L4-L5), post-traunatic
stress disorder (secondary to plane exploding while he worked on the flight deck
while in the Navy), depression, history of scabies, elevated |ipids, cataracts.

PAST SURG CAL HI STORY: Right shoul der surgery, |left knee scope.
ALLERG ES:  No know drug al | ergies.

MEDI CATI ONS: Vet eran denies blood thinners, tramadol 50 ng every 12 hours
p.r.n., sinvastatin, vardenafil.

SOCI AL HI STORY: The veteran was in the Navy from 1968 through 1970; he was
stationed in San Diego and al so aboard an aircraft carrier. He worked on the
flight deck; he got out as an E3. He does not snoke, he never drank; he denies
any history of illegal drugs. Per the conputer, the veteran has spent at |east
5 years in prison; he states in the past he worked heavy equi pnent, cranes and
such, with Mdland Steel for over 21 years. He has also done various other jobs
including electrical work and notorcycle nechanic. He states he has been living
in his car for the past 7 years, it is a Chevy Cavalier; he sleeps in the front
seat with the back reclined, obviously very unconfortable. He knows that there
are resources out there to help change the situation, though he has chosen not
to take advantage of them

The veteran is currently on 10% servi ce-connected disability secondary to his
post-traumatic stress disorder. | believe he has a reevaluation for this
schedul ed this afternoon, at |least that is what he states, though it is not in
the conputer. He is also requesting evaluation for other conditions; he states
he has submtted for his back though this was refused. He has also applied for
Soci al Security disability though this too has been refused. | told the veteran
we do not get involved in these matters though we will help to facilitate so
that he gets a pronpt hearing.

PHYSI CAL EXAM NATI ON:  General - alert and oriented x3. Pupils are nornal.
Veteran is wearing a |eft knee brace outside his jeans. He denobnstrates a pain
behavior. He is slow noving, he is slowto get up fromthe chair. Left knee is
swollen. Gait - slow, broad based, stooped forward and bow egged; veteran
refuses to attenpt to stand on his tiptoes secondary to his knee pain, mninal
heel elevation. Back shows significant dimnished forward flexion and
extension. Lower extremty - sensation is nornal. Mdtor strength is 4 to 5/5;
right patellar reflex is 2/4; left patellar reflex, patient refuses to allow nme
to check secondary to knee pain; right Achilles 0/4, left Achilles 1/4.
Straight leg raise was painful as | lowered the legs; there is bilateral |unbar
paravertebral tenderness and right-sided sacroiliac joint tenderness.

| MAG NG/ LABORATORI ES:  Creatinine 0.9, platelets 192,000; |unbar MR - July 2009
- specifics dictated above.

ASSESSVENT AND PLAN: A 59-year-old white nmale with a past nedical history
significant for severe |unbar canal stenosis (L4-L5), depression, post-traunmatic
stress disorder (secondary to airplane crash on aircraft carrier) and narked

di m ni shed back flexion who presents conplaining of |ow back pain with bilateral
S1 radicul opathy to the knees. Patient is also honeless and lives in his car
times 7 years.

1. Pain Psychology - veteran was a dual appointnent; he was previously seen by

Dr. Cynthia Van Keuren. The veteran does not wish to follow up with Pain
Psychol ogy.
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2. | hope to carbon copy Dr. Van Keuren and John Prentice with this note.

3. Disability - the veteran is currently 10% servi ce connected, disability
secondary to post-traunatic stress disorder. He has obvious severe financial
difficulty. He is applying for reevaluation; | told himl| do not get involved
in these matters. He understood this |ogic.

4. Left knee arthritis - being cared for by Othopedics. Apparently they want
to of fer himsurgery; he refuses.

5. Non-steroidal anti-inflamatories (NSAIDs) - veteran has failed these in the
past; | told himthat we would start himon Etodolac 300 milligrans every 8
hours as needed to be taken with food. The veteran was instructed not to take
any other non-steroidal anti-inflammtories (NSAIDs) while taking this

medi cati on.

6. Flexeril - prescribed 10 nmlligrams every 8 hours as needed.

7. Physical therapy/transcutaneous electrical nerve stinulator (TENS) unit - A
consult will be submitted to have physical therapy and a transcutaneous
electrical nerve stinulator (TENS) trial done at the Wade Park |ocation. He has
failed physical therapy in the past; | encouraged himto give it another shot.

| acknow edged that doing routine physical therapy, hone program will be
difficult due to the patient's living situation, living in his car.

8. Opioids - | do not advocate opioids for chronic benign pain and the veteran
did not request these.

9. Return to clinicin 2 to 3 nonths.
10. Future - | will consider starting the veteran on anti-epileptic and/or a
| ow dose antidepressant. He nmay be a candidate for an injection, though he has

refused these in the past with respect to other conditions.

ALPHA2110161( 08/ 07/ 2009 16: 01: 07) 30249783
$END

/es/ DONALD M WOODS
PHYSI CI AN
Si gned: 08/11/2009 21:35

Recei pt Acknow edged By:

08/ 17/ 2009 08: 08 /es/ JOHN A. PRENTI SS
PHYSI CAL THERAPI ST

08/ 12/ 2009 09: 50 /es/ CYNTH A P. VANKEUREN
PSYCHOLOG ST

LOCAL TITLE: PAIN MANAGEMENT PSYCHOLOGY EVALUATI ON NOTE
STANDARD TI TLE: PAIN MEDI CI NE NOTE
DATE OF NOTE: JUL 28, 2009@8: 00 ENTRY DATE: JUL 28, 2009@7:03:12
AUTHOR: VANKEUREN, CYNTHI A P EXP COSl GNER:
I'NSTI TUTI ON:  CLEVELAND VAMC
DI VI SI ON: WADE PARK
URGENCY: STATUS: COWPLETED

I dentifying information:

Vet's hygi ene was extrenely poor, likely due to the fact that he has been living
in his car. Vet was very preoccupied with expressing his frustration that he is
not being conpensated for having served his country. This nmade it difficult to
get specific answers to many questions.

Referral question:

Veteran was referred by Dr. Hovis. The referral question reads "anal gesic
recommendations.” Vet was see by pain psychology for 30 mnutes as part of a
dual appoi ntment process at the Pain Managenent Center.

Presenting conpl aint:
Vet conplains of pain in his back and bilateral knees. Both problenms are

equal |y bothersone to vet. He described the back pain "like sonmebody's beating
me with a baseball bat?sharp, aching, stiff.” The pain then shoots pain down
the back of both legs to the knees. It is also a stinging pain. The painis

|l ocated fromhis belt down. PT nade the pain worse. Sleeping in his car nakes
the pain worse. Cortisone injections in knees were "worthless.” Nothing nakes
the pain better. He added that "ain't nobody touching ny back" when asked about
ot her procedures that he may have had. Per vet, nothing in his life is going
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Si gned: 04/18/ 2008 09: 09

04/21/ 2008 ADDENDUM STATUS: COWPLETED

Lab notification placed in outgoing nail.

/ es/ ALPHONSO PACE
LI CENSED PRACTI CAL NURSE
Si gned: 04/21/2008 09: 57

LOCAL TITLE: CBOC LAB NOTI FI CATION (T)
STANDARD TI TLE: PRI MARY CARE OUTPATI ENT NOTE

DATE OF NOTE: APR 21, 2008@7: 47 ENTRY DATE: APR 21,

AUTHOR: HOVI' S, JENNI FER C EXP COSI GNER:
I NSTI TUTI ON: ZZ- BRECKSVI LLE VANPH
DI VI SI ON:  BRECKSVI LLE

URGENCY: STATUS: COWPLETED

Apr 21,2008

FRANCWAY, ERNEST L
PR o soss

Dear FRANCWAY, ERNEST L:

I would like to update you on your recent lab results:

2008@7: 47: 56

CHOLESTEROL AND TRI GLYCERI DES - YOUR RESULTS VERE:

CHOL: 174 (04/18/08 09:19) SERUM NORVAL RANGE:
TRIGLYC. 113 (04/18/08 09:19) SERUM H GH: 200 OR GREATER
HDL CHO 45 (04/18/08 09:19) SERUM NORVAL RANGE: 35-80
LDL-DIR 112 (04/18/08 09:19) SERUM YOUR LDL GOAL IS:

LI VER FUNCTI ON - YOUR RESULTS VERE:
SCOT: 21 (04/18/08 09:19) SERUM  NORVAL

SGPT: 34 (04/18/08 09:19) SERUM  NORVAL

BLOOD COUNT - YOUR RESULTS VERE:

W\BC: 7.37 (04/18/08 09:19) BLOOD  NORVAL
HCT: 46.7 (04/18/08 09:19) BLOOD  NORMVAL
PLT: 207 (04/18/08 09:19) BLOOD  NORMVAL

3.6-11

40-51

150- 400

KI'DNEY FUNCTI ON - YOUR RESULTS VERE

NA: 141 (04/18/08 09:19) SERUM  NORVAL
K: 4.0 (04/18/08 09:19) SERUM  NORVAL
co2: 26.0 (04/18/08 09:19) SERUM  NORMVAL
BUN: 16 (04/18/08 09:19) SERUM  NORMAL
T. BIL: 1.0 (04/18/08 09:19) SERUM  NORVAL
CREAT: 1.1 (04/18/08 09:19) SERUM  NORMVAL

RANGE:

RANGE:

RANGE:

RANGE:

RANGE:

RANGE:

135-148

3.7-5

24-30

10- 26

THYRO D FUNCTI ON - YOUR RESULTS VERE:
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TSH- SH: 0. 695 (04/18/08 09:19) SERUM NORVAL RANGE: .35-5.5

PROSTATE FUNCTI ON - YOUR RESULTS WERE:
PSA: 3.0 (04/18/08 09:19) SERUM NORMAL RANGE: 0-4

| have reviewed your lab results and they are normal. | look forward to
seeing you at your next scheduled visit.

Sincerely,

/es/ JENNIFER C. HOVI S
GERONTOLOG ST
Si gned: 04/21/2008 07:48

LOCAL TITLE: PRI MARY CARE NURSI NG | NTAKE NOTE (T)
STANDARD TI TLE: PRI MARY CARE NOTE
DATE OF NOTE: APR 18, 2008@8: 48 ENTRY DATE: APR 18, 2008@8: 48: 46
AUTHOR: STRANG, AMY E EXP COSI GNER:
I NSTI TUTI ON: ZZ- BRECKSVI LLE VANPH
DI VI SI O\ BRECKSVI LLE
URGENCY: STATUS: COWPLETED

Reason for visit: Planned or schedul ed follow up
Al l ergi es reviewed and updated per protocol.
Patient has answered NKA

MEDI CATI ON LI ST REVI EW REPORT
OTC/ Her bal was docunented at this visit.

PATI ENT EDUCATI ON
Best Methods for Learning:
Vi sual
Heari ng
Hands on
Witten (in native |anguage)
Goup C ass
I ndi vi dual
Docunentation of Barriers:
Physical Limtations
back pain, knee pain
Enotional Limtations:
Conment : depression

Clinical Rem nders Activity
Pain, Brief Evaluation:
Type of pain: Ongoing

Location: Low Back knees
Intensity:
Currently:
3
Usual ly: 3

Description of Pain: Aching| Naggi ng

Eval uati on:
Pain will be evaluated by provider today.
Notified via Encounter Form
Tobacco Use Screen FYO07:
The patient indicated that he/she is a lifetinme non-user of tobacco.
Prostate Counseling:
Patient advised of the risks and benefits of screening prostate cancer
with PSA bl ood test and was provided an opportunity to ask questions
and or discuss the information.
Level of Understanding: Good
Col orectal Cancer Screen FOBT:
Patient has not had a si gnpi doscopy or col onoscopy.
Stool cards given to patient. Patient was educated on the inportance
of returning the stool cards.
Good
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/es/ AW E. STRANG
LI CENSED PRACTI CAL NURSE
Si gned: 04/18/ 2008 08: 53

LOCAL TITLE: DENTAL | MAGE (O)
STANDARD TI TLE: DENTI STRY NOTE
DATE OF NOTE: JAN 22, 2008@8: 56 ENTRY DATE: JAN 22, 2008@8: 56: 52
AUTHOR:  BETEN, JAM E EXP COSI GNER:
I NSTI TUTI ON:  CLEVELAND VAMC
DI VI SI O\ WADE PARK
URGENCY: STATUS: COMPLETED

***%*This consult note is for DENTAL | MAGES onl| y*****

Dental images are attached to this note.
Pl ease see progress note for interpretation.

/es/ JAM E BETEN
DENTI ST
Si gned: 01/22/2008 08: 56

LOCAL TITLE: DENTAL CONSULTATI ON NOTE (C)
STANDARD TI TLE: DENTI STRY CONSULT
DATE OF NOTE: JAN 22, 2008@8: 55 ENTRY DATE: JAN 22, 2008@8: 56: 40
AUTHOR: BETEN, JAM E EXP COSI GNER:
I NSTI TUTI ON:  CLEVELAND VAMC
DI VI SI ON: WADE PARK

URGENCY: STATUS: COVPLETED
Pati ent Nane: FRANCWAY, ERNEST L, DOB: 1950, Age: 57
Visit: S Jan 22, 2008@8: 05 - W DEl K- I N.

Primary PCE Di agnosis: 525.9 (DENTAL DI SORDER NCS) .
Dental Category: 18-PRIOR 1, EMERCGENCY (OPT). Treatnent Status:
I nacti ve.

Conpl eted Care:
(D0330) Dental panoramic film DX (525.9).
(D0140) Limt oral eval problmfocus. DX (525.9).
(D2940) Dental sedative filling. Tooth: 3. DX (521.00).

patient presents as walk in.

Active Problens:

Neck Pain

Eczema (| CD-9-CM 692.9)

Bil ateral Cataracts

Chol el i thiasis (ICD 9-CM 574.20)

I ngui nal hernia, wthout nention of obstruction or gangrene (ICD 9-CM
550. 90)

Hyperlipidemia (1CD 9-CM 272. 4)

Low Back Pain (ICD-9-CM 724.2)

Exost osi s

Scabi es (1 CD 9-CM 133.0)

I mpot ence of Psychogenic Origin (I1CD 9-CM 302.72)
Arthritis (1CD 9-CM 716. 90)

Posttraunmatic Stress Di sorder

MAJOR DEPRESSI VE, SI NGLE EPI SODE

---- CQutpatient Medication ----

S| M\VASTATI N 80MG TAB - ( ACTI VE)

DI CLOFENAC NA 50MG EC TAB - ( ACTI VE)
CYCLOBENZAPRI NE HCL 10MG TAB - (ACTI VE)
VARDENAFI L HCL 20MG TAB - (ACTI VE)

CODEI NE 30/ ACETAM NOPHEN 300MG TAB - ( ACTI VE)
ZI NC OXI DE 20% O NT - (ACTI VE)

Active Allergies:
No Known Al | ergies

pan taken.

patient report hx of breaking upper right tooth on sandw ch.
had been to er - recieved two days worth of t3 at that visit.
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DEPARTMENT OF VETERANS AFFAIRS
Cleveland REGIONAL OFFICE
1240 E. 9th Street
Cleveland, OH 44199

ERNEST L. FRANCWAY JR

Represented by:
DISABLED AMERICAN VETERANS

Rating Decision
November 2, 2009

INTRODUCTION

The records reflect that you are a veteran of the Vietnam Era. You served in the Navy
from August 23, 1968 to May 13, 1970. You filed a claim for increased evaluation that
was received on June 24, 2009. Based on a review of the evidence listed below, we have
made the following decision(s) on your claim.

DECISION

1 . Evaluation of post traumatic stress disorder, which is currently 10 percent disabling, is
increased to 30 percent effective June 24, 2009.

2 . Evaluation of left inguinal hernia claimed as stomach condition (previously 7399-
7310), which is currently 0 percent disabling, is continued.

EVIDENCE

e Statement from veteran, received 06-24-09

Record Before the Agency Page 2362
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Letter to veteran, dated 07-21-09

Medical records, VAMC Cleveland, dated 2-09 to 8-09
VA exam, dated 08-21-09

VA exam, dated 08-07-09

REASONS FOR DECISION

1. Evaluation of post traumatic stress disorder currently evaluated as 10 percent
disabling.

You requested an increased evaluation for your service connected PTSD.

VA records show no specific treatment or medication for PTSD. You complained of
nightmares. Depression was noted to be due to pain issues. You were referred to mental
health by the Center for Stress Recovery because it was determined that your personality
disorder would prevent you from benefiting from treatment for PTSD. You were noted
to be living in your car since 2003. You were focused on obtaining compensation and
you refused various resources offered to you.

At VA exam, you indicated that you have nightmares about 20 days out of each month.
You said you are "shot all night." You get soaking wet, are irritable and are sweating.
You kick the dashboard (you sleep in your car). You avoid driving past the airport. You
don't like loud noises. You feel agitated sometimes, are not friendly and feel aggravated.
You also noted depression and always feeling stressed. You write things down to
remember them. You are not currently employed but did not allege that it was due to
PTSD symptoms. You noted you were in prison and employment options have been
hindered due to that fact. At exam, you had no impairment of thought process.
Impairment of communication was noted but not described. Speech was normal, no
panic attacks were noted. The examiner said you show the minimum symptoms needed
to make a PTSD diagnosis. Depression is present but is not related to your PTSD. An
anti-social personality disorder was also diagnosed and not related to your PTSD. The
examiner said that your PTSD symptoms are transient or mild and do not require
medications.

The evaluation of post traumatic stress disorder is increased to 30 percent disabling
effective June 24, 2009.

An evaluation of 30 percent is assigned from June 24, 2009, date of claim. An evaluation
of 30 percent is granted whenever there is occupational and social impairment with
occasional decrease in work efficiency and intermittent periods of inability to perform
occupational tasks (although generally functioning satisfactorily, with routine behavior,
self-care, and conversation normal), due to such symptoms as: depressed mood, anxiety,
suspiciousness, panic attacks (weekly or less often), chronic sleep impairment, mild
memory loss (such as forgetting names, directions, recent events). A higher evaluation of

Record Before the Agency
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50 percent is not warranted unless there is reduced reliability and productivity due to such
symptoms as: flattened affect; circumstantial, circumlocutory, or stereotyped speech;
panic attacks more than once a week; difficulty in understanding complex commands;
impairment of short- and long-term memory (e.g., retention of only highly learned
material, forgetting to complete tasks); impaired judgment; impaired abstract thinking;
disturbances of motivation and mood; difficulty in establishing and maintaining effective
work and social relationships.

Although many of your symptoms are attributed to non-service connected personality
disorder and depression, you do experience PTSD related sleep impairment and
nightmares. This warrants a 30% evaluation.

2. Evaluation of left inquinal hernia claimed as stomach condition (previously 7399-
7310) currently evaluated as 0 percent disabling.

You requested an increased evaluation for your service connected inguinal hernia.
VA records show no complaints related to a hernia.

At VA exam, no complaints were documented. You apparently told the examiner you
cannot lift more than 10-15 pounds. Exam showed no evidence of any inguinal hernia.
There was evidence of a ventral hernia, this was reducible. Status of muscles and fascia
of abdominal wall were noted to be "firm with defect in left lower quadrant." No related
scars were noted (no surgery was ever done).

The evaluation of left inguinal hernia claimed as stomach condition (previously 7399-
7310) is continued as 0 percent disabling. {38 CFR 3.321(a); 38 CFR 3.321(b)(1)}

A noncompensable evaluation is assigned from April 24, 2003. A noncompensable
evaluation is assigned for a remediable hernia, or one which is small, reducible, or
without true hernia protrusion. A higher evaluation of 10 percent is not warranted unless
evidence demonstrates a postoperative recurrent hernia which is readily reducible and
well supported by a truss or belt.
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